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SCHEDULE 


8H0WINO  Hr   WHAT   VOLUMES   OF   THIS   8ERII8   THB   0A6B& 

RBPORTBD  IN  THE    SEVERAL  VOLUMES  OP  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  nporti  «n  In  iMnentheaM,  and  the  nomben  of  this  lerlee  In  Ixdd-fMed  flgviMb 


AI.ABAMA.  —  (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96.  97)  38;  (98)  39;  (99) 

42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106, 107,  108)  64; 

(109,  110)  55;  (111)  56;  (112)  57;  (113)  69;  (114)  62;  (115,  116)    67; 

(118,  119)  72;  (120)  74;  (121)  77. 
Abkansas.  —  (48)  3;   (49)  4;  (50)  7;    (51)   14;  (52)  20;   (53)  22;   (64)  26; 

(55)  29;  (56)  35;    (57)  38;   (58)  41;    (59)  43;    (60)  46;    (61,  62)  54; 

(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77. 
Oalhtornia-  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;   (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  35;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)45;  (106)46;   (107)  48;  (108)49;   (109)  50;  (110,  111)  52;   (112) 

53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 

(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77. 
Colorado.  —  (10)  3;   (11)  7;  (12)  13;  (13)  16;  (14)  20;    (15)  22;   (16)  25; 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 

(25)  71;  (26)  77. 
Connecticut.  — (54)  1;  (55)   8;  (56)  7;   (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;   (66)  50;  (67)  52;   (68)  57; 

(69)  61;  (70)  66;  (71)  71;  (72)  77. 
Dblawabs.— (5  Hoast.)  1;  (6  Houst.)  22;   (7  Houst)  40;  (9  Houst.)  43; 

(1  Marv.)  66;  (2  Marv.)  69;  (1  Pennewill)  73. 
Florida.  — (22)  1;  (23)  11;  (24)  12;  (26,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  82;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36)  61;  (37)  63; 

(38)  66;  (39)  63;  (40)  74. 

OaoROiA.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  IS;  (82)  14;  (83,  84)  20; 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;   (90)  35;  (91,  92.  93)  44 
(94)  47;   (95,   96)  51;   (97)  54;   (98)  68;  (99)  69;  (100)  62;  (101)  66 
(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  78;  (108)  76 
(109)  77. 

Idaho.  —  (2)  36. 

m 


SCHEDDLK.  7 

llJ4iroi8.--(121)  8;   (122)  3;   (123)  6;  (124)  7;  (126)  8;  (126)  9;   (127)  11; 

(128)16;  (129)16;  (130)  17;  (131)  19;  (132)  88;   (133,    134)  S3;  (135) 

86;   (136)  89;   (137)  81;  (138,  139)  38;  (140.  141)  33;  (142)  34;  (143. 

1*44,  145)  86;  (146,  147)  37;  (148)  39;  (149.  150)41;  (151)  48;  (152)  48; 

(154)46;   (153,155)46;   (156)47;  (167)48;   (158)49;   (159)60;   (ItiO. 

161)  68;  (162)63;  (163)64;  (164,  165)66;  (166)67;  (167)69;  (168.  169) 

61;   (170)  62;   (171)  63;   (172,  173)  64;   (174)  66;  (175)  67;  (176)  68; 

(177,  178)  69;  (179)  70;  (180,  181)  78;  (182)   74;  (183,  184)  76;  (185) 

76. 
IiroiANA.— (112)  8;  (113)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120.  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88; 

(128)  86;  (129)  88;  (130)  30;   (131)  31;  (132)  38;  (133)  36;  (134)  89; 

(135)  41;  (186)  43;   (137)  46;    (138)  46;    (139)  47;   (140)  49;  (1,  2,  3 

Ind.  App.;  141)  60;  (4,  6,  6  lad.  App.;  142)  61;  (7,8  Ind.  App.;  143)62; 

(9,  10  Ind.  App.)  63;  (11  Ind.  App.)  64;  (13  Ind.  App.;  144)  55;  (14 

Ind.  App.)  66;  (15  Ind.  App.;  145)  67;  (146)  68;  (16  Ind.  App.)  69;  (17 

Ind.   App.)  60;   (147,   148)  68:  (18  Ind.   App.;  149)  63;  (160;  19  Ind.  I 

App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.   App.)  69;  (152)  71; 

(22  Ind.  App.)  78;  (153)  74;  (23  Ind.  App.;  154)  77. 
Iowa.  —(72)  8;  (73)  6;  (74)  7;  (76)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  85;  (82)  31;  (88)  38;  (84)  36;  (85)  39;  (86)  41;  (87)  43;  (88)  46; 

(89,  90).  48;  (91)  51;  (92)  54;  (93)  57;  (94.  95)  58;  (96,  97)  59;  (98)  60; 

(99)  61;  (100)  68;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 

(107)  70;  (108)  75;  (109)  77. 

Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21} 

(46)  83;  (46)  86;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(63)  48;  (54)  46;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  (60)  72. 
KXNT0OKT.  — (83.  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26;  (90)  29; 

(91)34;  (92)36;  (93)40;  (94)42;  (95)44;  (96)  49;  (97)  63;   (98)  66; 

(99)  69;  (100)  66;  (101)  72. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;   (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;    (4(3, 

47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  62;  (50  La.  Ami.)  69; 

(61  La.  Ann.)  72. 
Mains.— (79)1;  (80)  6;  (81)  10;  (82)17;  (83)23;  (84)30;  (85)36;  (86)41; 

(87)  47;  (88)  51;  (8!))  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74. 
Mabyland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  26;  (74) 

88;  (75)  32;  (76)  36;  (77)39;  (78)  44;  (80)  46;  (79)47;  (81)48;  (82)61; 

(83)  65;  (84)  67;  (8j)  60;  (86)  63;  (87)  67;  (88)  71;  (89)  73. 
MAS-SACHuarrrs.— (146)1;  (146)4;  (147)9;  (148)18;  (149)14;  (160)15;  (151) 

81;  (152)  83;  (153)  26;  (154)  26;  (155)  31;  (150)  32;  (157)  34;  (158)  35; 

(159)  38;  (100)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (166)  52; 

(166)  66;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70; 

(173)  73;  (174)  76. 

MioHiOAM.—  (60,  61)  1;  (62)  4;  (S3)  6;  (64,  «6)  8;  (66,  67)  U;  (68.  69.  76)  13| 
(70)  14;  (71.  76)  lb%  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81, 
82,  83)  81;  (84)  88;  (85.  86,  87)  84;  (88)  86;  (89)  88;  (90.  91)  80;  (92) 
tl;  (9S)  88;  (94)  34;  (95,  96)  95;  (97)  87;  (98)  39;  (99)  41;  (100)  48; 


8  Schedule. 

-    (101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  66;  (106)  58;  (107)  61; 

(108)  62;   (109)  63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 

69;  (116,  117)  72;  (US)  74;  (119)  75;  (120)  77. 
Minnesota.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  IS;  (41)  16;  (42)  18;  (43)  19; 

(44)  SO;  (45)  SS;  (46)  24;  (47)  28;  (48)  31;  (49)  3S;  (50)  36;  (51,  52) 

38;  (53)39;  (54)  40;  (55)43;  (56)45;  (57)47;  (58)49;  (59)50;  (60)51; 

(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61;  (67,   68)  64;   (69) 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14; 

(100)18;  (101)20;  (102)22;  (103)  23;  (104,  105)  24;  (106)  27;  (1 


vMi  v-*-^'*  ^^^l  *'^>  V'^"/  *"*»   v*^^;  v»v»,   v*^"/  "«-'>   V'^";  v»«»,  vi-xi,  A-xu/  c&, 

(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77. 
Montana.— (9)  18;   (10)  24;  (11)  28;  (12)  33;  (1.3)  40;  (14)  43;  (15)  48; 

(16)  50;  (17)  52;  (IS)  58;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  75. 
Kebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (.30) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;   (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (47.  48) 

58;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71; 

(57)  73;  (58)  76. 

Nevada.  —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77. 

Kbw  Hampshire.  —  (64)  10;  (62)  13;  (65)  23;  (66)  49;  (67)  68;  (68)  73; 


(69)  76 


73;  (63  N.  J.  L.)  76. 

Nkw  York.— (107)  1;  (108)  S;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  20;  (124,   125)   21;  (126)  22;   (127)  24;   (128,  129)  26;  (130, 


jiv;  \i^oi  io\f,  \i^'*,  liM]  «&,  \ii.\t]  MM,  vi^</  A^,  V^'^">  t-^a)  <bo;  V'<'^> 
131)  27;  (132, 133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  33;  (138)  34; 
(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  45; 
(146)43;  (147)49;  (148)51;  (149)52;  (150)55;  (151)56;  (152)57; 
(153)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
73;  (161,  162)  76. 
KOBTH  Carolina.  —(97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 
17;  (105)18;  (106)19;  (107)22;  (108)23;  (109)26;  (110)28;  (111)38; 
(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54; 
.  (119)  56;  (120)   58;   (121)  61;  (122)  65;  (123)   68;  (124)  70;  (125)  74. 


Schedules.  9" 

North  Dakota.  —(1)  99;  (2)  38;  (3)  44;  (4)  60;  (5)  67;  (6,  7)  66;  (8)  78. 
Ohio.  —(46  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  84;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St)  49; 

(53  Ohio  St.)  68;  (54  Ohio  St.)  66;  (55,  56  Ohio  St.)  60;  (67  Ohio  St.)  63; 

(58  Ohio  St.)  66;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76. 
OBEaoM.— (15)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  20:   (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  60;  (28)  62;   (29)  54;   (30) 

60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35)  76. 
Pknnstlvania.  — (116,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135.  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139.  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St)  28;  (147,  150  Pa.  St.)  80;  (151  Pa.  St)  81;  (148  Pa.  St.) 

88;  (149,  162,  163  Pa.  St.)  84;  (154,  155  Pa.  St)  86;  (156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  89;  (160  Pa.  St)  40; 

(161  Pa.  St)  41;  (162  Pa.  St)  42:  (163  Pa.  St)  43;  (164,  165  Pa.  St)  44; 

(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 

St)  60;  (172,  173  Pa.  St.)  61;  (174,  175  Pa.  St)  62;  (176  Pa.  St)  53; 

(177  Pa.  St)  66;  (178  Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St) 

69;  (182  Pa.  St)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.   St)  64;  (186  Pa. 

St)  65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  Pa. 

St)  70;  (191  Pa.  St)^71;  (192  Pa.  St)  73;  (193  Pa.  St)  74;  (194  Pa. 

St)  76. 
Bhodk  Island.  —  (15)  8;  (16)  27;  (17)  33;  (18)  49;  (19)  61. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;    (30)  14;  (31,  32)  17;  (33)  28; 

(34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44; 

(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)57;  (47)  68;  (48)  59;  (49)  61; 

(50)  62;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76. 
BoirrH  Dakota.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  66;  (7)  68; 

(8)  69;  (9)  62;  (10)  66;  (11)  74;  (12)  76. 
TKNNE.S3KB.— (85)  4;   (86)  6;  (87)  10;   (88)  17;    (89)  24;    (90)  25;  (91)  30; 
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Wan  ViBOnoA.— (29)  6;   (30)  8;   (31)  13;    (32,  33)  86;   (34)  86;   (36)  89; 
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67;  (46)  78;  (46)  7a 
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WTCMna. -d)  Sli  W  Ml  (S)  68;  («  71}  (7)  Wk 
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BESSEMEB  LAND  AND  IMPROVEMENT  COMPANY  t, 

CAMPBELL. 
[121  Alabama,  50.] 

PLEADING  TO  SHOW  THAT  ACTS  WERE  THOSE  OP 
DEFENDANT'S  SERVANT.— AVERMENTS  IN  A  COMPLAINT 
that  a  certain  person  was  In  the  employment  and  service  of  the  de- 
fendant, that  he  had  superintendence  intrusted  to  him,  that  he  was 
negligent  while  in  the  exercise  of  such  superintendence,  and  that 
he  was  the  defendant's  superintendent,  clearly  show  that  such 
Buperiutendcnce  was  intrusted  to  him  by  the  defendant. 

NEGLIGENCE— SPECIFIC  ACTS.— In  an  action  to  recover 
for  Injury  resulting  from  negligence,  averments  of  specific  acta 
of  negligence  are  not  required. 

NEGLIGENCE— CARE  REQUIRED  TO  PRESERVE  HU- 
MAN LIFE. — When  human  life  is  at  stake,  the  rule  of  due  care 
and  diligence  requires  everything  that  gives  reasonable  promise  of 
Its  preservation  to  be  done,  regardless  of  difficulties  or  expense. 
The  person  upon  whom  the  duty  of  action  rests  does  not  discharge 
It  by  using  only  the  means  immediately  at  hand,  unless  such 
means  are  adequate. 

NEGLIGENCE— VICE-PRINCIPAL.— An  employer's  liability 
for  the  negligent  aft  of  his  vice-principal  or  superintendent  cannot 
be  measured  by  (he  latter's  poise  of  temperament,  nor  can  the  char- 
acter of  a  given  act  of  the  superintendent  in  respect  to  negligence 
be  made  to  depend  upon  his  excitability,  or  the  reverse.  It  is  his 
duty  to  do  what  nn  ordinarily  careful  and  prudent  man  would  do 
nnder  tlie  same  circumstances.  Failing  in  this  his  employer  is  lia- 
ble. 

PRESUMPTION  OP  AGENT'S  AUTHORITY.-IT  IS  PRE- 
SUMIOD  that  the  superintendent  of  a  mining  corporation  has  de- 
puted to  him  all  the  powers  and  authority  necessary  to  a  proper 
discharge  of  the  duties  imposed  upon  hlni.  It  Is  his  manifest  duty 
to  extinguish  a  Are  In  the  company's  niino  in  n  proper  mnnner,  and, 
prima  facie,  he  has  the  correlative  authority  to  provide  proper 
means  to  that  end. 
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MASTER  AND  SERVANT— ASSUMPTION  OF  EXIST- 
BNCE  OP  RELATION.— If,  In  an  action  to  recover  for  personal 
injury,  the  fact  that  a  certain  person  was  the  defendant's  super- 
intendent is  proved  by  his  own  and  other  evidence,  and  in  no  way 
denied  nor  disputed,  it  Is  not  ground  for  reversal  of  the  judgment 
that  the  court  in  its  instructions  assumed  the  existence  of  such  re- 
lation. 

NEGLIGENCE.— IF  DUE  CARE  AND  DILIGENCE  demand 
another  course  than  the  one  talsen  by  the  superintendent  of  a  mine 
In  extinguishing  a  fire,  his  employer  cannot  avoid  liability  by  evi- 
dence that  the  superintendent  consulted  the  operatives  in  the  mine, 
and  acted  on  their  advice. 

NEGLIGENCE  —  DUTY  TO  ESCAPE.  —  AN  EMPLOYE} 
PLACED  IN  DANGER  OF  HIS  LIFE  by  the  negligence  of  his  su- 
perior is  not  absolutely  bound  to  escape,  if  there  is  time  for  him  to 
do  so,  but  only  to  do  all  that  a  man  of  ordinary  care  and  diligence 
would  have  done  under  the  circumstances  to  escape. 

NEGLIGENCE -DAMAGES— MEASURE  OF.— In  an  action 
to  recover  for  the  negligent  killing  of  an  employe,  his  recovery  can- 
not be  limited  to  the  amount  he  would  have  contributed  to  the  sup- 
port of  his  dependent  next  of  kin  if  the  evidence  tends  to  show  that 
he  saved  part  of  his  wages  after  paying  the  living  expenses  of  him- 
self and  those  dependent  upon  him. 

NEGLIGENCE— DAMAGES— MEASURE  OF.— In  an  action 
to  recover  for  the  negligent  killing  of  an  employ6,  shown  to  be  a 
strong,  healthy,  sober,  and  industrious  young  man,  a  regular  worker 
and  experienced  miner,  the  defendant  is  not  prejudiced  by  evidence 
that  an  average  miner,  in  "good  health,  and  strength,  and  indus- 
try could  dig  from  five  to  nine  tons  of  coal  a  day  at  those  mines 
at  that  time,"  when  such  evidence  is  introduced  to  determine  the 
earning  capacity  of  the  plaintiff. 

NEGLIGENCE— EVIDENCE.— In  an  action  to  recover  for  the 
negligent  killing  of  an  employ^,  evidence  to  show  the  feasibility  of 
getting  water  in  a  certain  way  to  extinguish  a  fire,  and  thus  have 
saved  plaintiff's  life,  is  admissible. 

W.  Percy,  for  the  appellant. 

Bowman  &  Harsh,  Campbell  &  Thomas,  and  C.  P.  Beldon,  for 
the  appellee. 

***  McCLELLAN,  C.  J.  The  complaint  originally  contained 
ten  counts.  Demurrers  were  sustained  to  some  of  them,  and 
upon  the  rest,  except  four,  the  affirmative  charge  was  given  for 
the  defendant.  Those  upon  which  the  verdict  for  plaintifE  was 
rendered,  are  the  sixth,  seventh,  eighth,  and  ninth.  The  sixth 
count  is  as  follows:  *Tlaintiff  [J.  N.  Campbell,  as  administrator 
of  the  estate  of  Henry  Eeevers,  deceased]  claims  of  the  defend- 
ant fifteen  thousand  dollars  as  damages  for  that  heretofore,  to 
wit,  on  the  fifteenth  day  of  September,  1897,  defendant  was 
running  and  operating  a  coal  mine  at  or  near  Belle  Ellen,  in 
Bibb  county,  Alabama,  and  on  said  day  plaintiff's  intestate  was 
in  the  service  or  employment  of  the  defendant  in  or  about  said 
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business  of  the  defendant,  and  while  said  intestate  was  in  saici 
mine  in  and  about  said  business  as  aforesaid,  a  fire  broke  out 
or  was  burning  in  said  mine,  and  said  fire  caused  smoke,  or 
gases  other  than  ****  air  to  be  in  said  mine  in  such  quantity  or 
density  that  said  intestate  was  suffocated  or  asphyxiated,  so  that 
as  a  proximate  consequence  thereof  he  died.  And  plaintiff 
further  avers  that  his  said  intestate  was  suffocated  or  asphyxi- 
ated and  his  death  was  caused  as  aforesaid  as  a  proximate  con- 
sequence and  by  reason  of  the  negligence  of  a  person  in  the 
service  or  employment  of  the  defendant,  who  had  superintend- 
ence intrusted  to  him  whilst  in  the  exercise  of  such  superin- 
tendence, viz.,  defendant's  superintendent  or  bank  boss,  to  wit, 
L.  W.  Johns,  negligently  failed  to  take  due  and  proper  precautions 
to  prevent  said  fire  from  causing  said  suffocation  or  asphyxiation 
and  death  of  plaintiffs  intestate" 

The  only  difference  between  this  count  and  the  seventh, 
eighth,  and  ninth  is  in  respect  of  the  averments  of  the  negli- 
gent acts  and  omissions  of  said  L.  W.  Johns,  which  we  have 
italicized  above.  The  averment  in  the  seventh  count  is  that 
said  Johns  "negligently  caused  or  allowed  said  smoke  or  gas, 
other  than  air,  to  be  in  or  be  conveyed  to  that  part  of  said 
mine  where  plaintiff's  intestate  was  as  aforesaid."  In  the 
eighth  it  is  that  Johns  "negligently  caused  or  allowed  the  venti- 
lator fan  of  said  mine  to  be  shut  down  or  stopped  too  soon  after 
the  said  fire  was  discov^ered."  And  in  the  ninth  count  it  is 
averred  that  said  Johns  "negligently  caused  the  mouth  or  open- 
ings of  said  mine  to  be  closed  after  said  fire  was  discovered  and 
while  plaintiff's  intestate  was  in  said  mine."  Defendant  de- 
murred to  each  of  these  counts  on  the  grounds:  1.  "It  is  not 
averred  in  any  of  said  counts  that  the  defendant  intrusted  said 
L.  W.  Johns  with  such  superintendence'*;  and  2.  That  "the 
specific  negligence  which  it  is  alleged  said  L.  W.  Johns  is  guilty 
of  is  not  sufficiently  set  out  in  any  of  said  counts."  The  de- 
murrer was  overruled;  and  that  action  of  the  trial  court  is  pre- 
sented for  our  consideration. 

Each  of  these  counts  avers  that  Johns  was  in  the  employ- 
ment and  service  of  the  defendant,  that  he  had  superintendence 
intrusted  to  him,  and  that  he  was  negligent  while  in  the  exer- 
cise of  such  superintendence,  and  that  he  was  the  defendant's 
superintendent  or  bank  boss.  We  do  not  think  it  requires  dis- 
cussion to  demonstrate  that  any  fair  construction  of  these  aver- 
ments ^"^  leaves  no  room  to  doubt  that  the  superintendence 
which  the  defendant's  superintendent  had  was  intrusted  to  him 
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by  the  defendant:  Woodward  Iron  Co.  v.  Hemdon,  114  Ala. 
191,  214,  215. 

In  the  averment  of  the  negligence  of  the  superintendent, 
Johns,  each  of  the  counts — even  the  sixth — is  sufficient  under 
the  rule  which  has  been  too  often  declared  by  this  court  and 
has  been  too  long  established  to  be  now  departed  from;  the 
averment  of  specific  negligence  is  not  required:  Georgia  Pac. 
Ey.  Co.  V.  Davis,  92  Ala.  307;  Laughran  v.  Brewer,  113  Ala. 
609,  514,  515,  and  cases  there  cited. 

A  fire  in  a  coal  mine  is  not  a  thing  for  an  hour  or  a  day.  It 
may  burn  for  days  and  weeks  and  months.  And  a  fire,  it  is 
inferable  upon  some  tendencies  of  the  evidence  in  this  case, 
may  be  so  located  in  the  mine  with  reference  to  the  slope,  the 
air  course,  the  entries,  and  chambers  as  that  persons  in  recesses 
of  the  mine  beyond  it  may  survive  for  some  indefinite  time 
while  the  conflagration  is  raging  in  a  part  of  the  mine.  How 
long  life  could  be  sustained  when  the  fire  begins  half  way  down 
a  six  or  seven  hundred  feet  slope  in  the  brattice  of  a  cross- 
cut leading  into  the  air  course  and  immediately  bums  through 
the  brattice,  thus  facilitating  to  a  greater  or  less  extent  the 
carrying  off  of  the  heat,  smoke,  and  gases  through  the  air 
course  and  away  from  the  lower  reaches  of  the  mine,  where 
persons  are  imprisoned,  is  not  shown  in  this  case,  and  in  the 
nature  of  things  could  not  be  with  any  approach  to  definiteness. 
A  witness  testifies  that  a  man  could  not  have  lived  in  there 
more  than  an  hour  and  a  half  under  any  state  of  facts  sup- 
ported by  tendencies  of  the  evidence.  This  was  his  opinion  as 
a  mine  expert,  but  it  was  conjectural  at  best,  and  weakened  by 
other  opinions  expressed  by  this  witness  which  were  in  conflict 
with  common  knowledge.  With  unobstructed  ingress  and  egress 
of  air  down  the  slope  to  the  fire  and  then  up  the  air  course,  it 
would  seem  that  the  exhaustion  of  oxygen  in  the  air  below  the 
fire  would  be  slow  indeed.  And  so  too  the  filling  of  the  lower 
spaces  with  smoke  and  gases.  And  under  these  circumstances 
a  man  in  the  mine  three  or  four  hundred  feet  below  the  fire 
might  live  for  several  days,  so  far  as  smoke  and  gas  **®  coming 
down  on  him  and  the  sterilization  of  the  atmosphere  around 
are  concerned.  Of  course,  he  would  have  less  time  if  the  open- 
ing at  the  fire  into  the  air  course  was  too  small  for  the  passage 
of  all  the  hot  air  and  smoke  produced  by  the  fire,  and  of  course, 
too,  his  span  of  life  would  be  further  abridged  by  the  spread 
of  the  fire  toward  him.  And  then,  too,  if  the  fire  attacked  the 
brattice  on  the  side  next  the  slope,  there  must  have  been  some 
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time  before  that  was  burnt  through  and  a  passage  there  made 
for  the  smoke  and  gases  into  the  air  shaft,  and  while  this  state 
of  things  continued  the  smoke  would  have  naturally  gone  down 
the  slope  until  it  reached  the  lower  end  of  the  air  course,  thus 
tending  to  fill  the  mines  at  once.  But  it  is  not  certain  that 
the  fire  began  on  the  slope  side  of  the  brattice.  There  is  evi- 
dence that  more  headway  was  made  by  it  in  the  air  shaft  than 
in  the  slope;  and  it  is  a  fact  of  some  pregnancy  that  the  men 
working  in  the  entries  below  the  fire  were  not  warned  of  its 
existence  by  smoke  coming  dovm  there,  but  had  to  be  called 
away  by  a  person  sent  down  into  the  mine  some  time  after 
the  inception  of  the  fire.  It  further  appears  that  they  ex- 
perienced no  difficulty  with  the  smoke  until  they  reached  the 
point  of  the  fire  as  they  came  up  the  slope,  and  it  does  not 
appear  that  the  person  sent  to  them  had  any  difficulty  with 
smoke  opposite  the  point  of  the  fire  as  he  went  down  to  the 
men,  all  of  which  affords  grounds  for  an  inference  to  be  drawn 
by  the  jury  that  the  fire  originated  in  the  air  shaft,  and  that 
smoke  got  into  the  slope  only  after  the  brattice  had  been 
burned  through  from  the  shaft,  and,  of  course,  that  from  the 
moment  there  was  any  fire  in  the  slope  there  was  exit  from 
it  for  the  smoke  into  the  air  shaft.  And  it  appears  to  be 
certain  that  the  air  course  was  belching  smoke  before  there 
was  any  indication  of  it  in  the  lower  part  of  the  mine.  We 
refer  to  these  several  tendencies  of  the  evidence,  in  consonance 
with  which  the  jury  might  have  found  the  facts,  to  demonstrate 
the  uncertainty  that  must  necessarily  have  hedged  about  the 
inquiry  as  to  how  long  the  intestate  lived  in  the  mine  after 
the  fire,  or  rather  might  have  lived  had  the  slope  and  air 
course  been  left  open,  and  aa  a  basis  for  our  conclusion  that 
that  inquiry  was  peculiarly  one  for  the  jury.  The  court  *'® 
could  not  have  been  justified  in  fixing  any  definite  limit  to 
the  period  the  intestate  would  have  survived  if  the  mine  had 
been  left  open.  It  could  not  have  assumed  that  he  would  have 
died  in  a  day,  or  two  or  three  days  or  a  week,  nor  could  it 
have  assumed,  of  course,  that  the  jury  would  find  that  he  could 
not  have  lived  long  enough  for  the  means  adequate  to  his 
rescue  to  have  been  procured  and  used.  The  whole  matter 
was  for  the  jury;  and  to  enable  them  to  say  whether  Johns  was 
at  fault  in  not  procuring  the  means  to  extinguish  the  fire,  by 
other  process  than  smothering  it  out  and  smothering,  maybe, 
the  intestate's  life  out  along  witih  it,  the  court  properly  admitted 
the  evidence  tending  to  show  that  such  means  could  have  been 
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procured.  And  it  is  no  objection  to  this  evidence  that  it  went 
far  afield.  If  Eeevers'  life  could  have  been  saved  by  telegraph- 
ing to  New  York  or  to  Chicago  for  hose  with  which  to  flood 
the  fire,  it  was  upon  the  defendant's  superintendent  to  so  tele- 
graph and  have  the  appliances  sent  by  express.  And  so,  if 
that  would  have  met  the  occasion,  he  should  have  telegraphed 
to  Birmingham,  sixty  miles  away,  where  such  appliances  were 
generally  kept,  and,  if  need  had  been,  have  had  them  sent  out 
by  a  special  train.  Where  human  life  is  at  stake  the  rule  of 
due  care  and  diligence  requires  everything  that  gives  reasonable 
promise  of  its  preservation  to  be  done  regardless  of  difficulties 
and  expense.  The  person  upon  whom  the  duty  of  action  rests 
does  not  discharge  it  by  using  only  the  means  immediately  at 
hand.  If  a  man  is  in  a  place  where  he  will  sooner  or  later  be' 
burned  to  death,  and  the  person  upon  whom  rests  the  duty 
of  rescue  has  not  at  hand  a  bucket  of  water  with  which  to 
extinguish  the  fire  and  save  the  life,  but  there  is  time  for  him 
to  go  and  get  it,  he  must  go  and  get  it.  If  it  is  necessary  and 
there  is  time  for  him  to  go  a  mile  for  it,  he  must  go  that 
mile  for  it.  Or  if  a  man  is  lashed  to  the  top  of  a  tree  and 
like  to  starve  to  death,  the  person  whose  duty  it  is  to  save  him 
>  cannot  excuse  himself  because  he  has  no  ladder;  he  must  fetch 
•one,  and  he  must  go  as  far  as  is  necessary  to  fetch  one  with- 
in the  time  the  man  may  survive.  In  the  case  we  have,  it 
Saeing  for  the  jury  to  find  how  long  Eeevers  would  have  sur- 
vived had  the  slope  and  air  shaft  not  been  ^^  bratticed  up,  it 
was  proper  to  lay  before  them  evidence  tending  to. show  what 
Johns  might  have  done  during  such  time  toward  providing 
means  adequate  to  his  rescue. 

We  do  not  understand  that  an  employer's  liability  for  the 
negligent  act  of  his  superintendent  can  be  measured  by  the 
latter's  poise  of  temperament,  nor  that  the  character  of  a  given 
act  of  the  superintendent  in  respect  of  negligence  can  be  made 
to  depend  upon  his  excitability  or  the  reverse.  It  is  the  duty 
of  a  superintendent  to  do  what  an  ordinarily  careful  and  pru- 
dent man  would  do  under  the  same  circumstances,  and  the  em- 
ployer is  liable  if  he  fail  to  do  this  and  injury  results  to  an 
employe.  To  hold,  as  we  are  urged  to  do  by  coimsel  for  ap- 
pellant, that  there  can  be  no  liability  where  the  duty  has  been 
neglected  because  of  supersensitiveness  of  the  superintendent's 
nervous  system  would  be  to  allow  employers  generally  to  es- 
<jape  the  burden  the  statute  puts  upon  them  by  employing 
superintendents  who  are  especially  excitable  and  given  to  los- 
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ing  their  heads  on  important  occasions.     There  is  a  well-es- 
tablished doctrine,   applicable  mainly,  if  not  entirely,  under 
pleas  of  contributory  negligence,  to  the  effect  that  where  a 
party  has  been  suddenly  placed  in  a  position  of  extreme  peril, 
and  thereupon    does  an  act  which,  under   the   circumstances 
known  to  him,  he  might  reasonably  think  proper,  but  which 
those  who  have  knowledge  of  all  the  facts  and  time  to  con- 
sider them,  are  able  to  see  was  not  in  fact  the  best,  he  will 
not  be  held  to  have  been  negligent  in  so  acting;  but,  as  indi- 
cated in  this  statement  of  the  proposition,  and  as  has  been  ex- 
pressly ruled  by  this  court,  his  conduct  even  in  such  case  is 
measured  by  the  standard  of  the  care  and  prudence  an  or- 
dinarily careful  and  prudent  man  would  have  exercised  under 
the  circumstances.     Thus  we  have  said:  "The  fact,  if  it  be  one, 
that  the  intestate  was  panic  stricken  and  his  energies  paralyzed 
by  the  awful  nature  of  the  impending  catastrophe,  might  be 
proper  to  be  considered  by  the  jury  in  determining  what  ef- 
fort  amounted  to  due  diligence,  or  what  omission  of  effort 
would  be  negligence  under  all  the  circumstances;  but  no  such 
consideration  can  relieve  from  the  duty  of  diligence  on  the  one 
hand,  or  condone  negligence  ®*  on  the  other":  Holland  v.  Ten- 
nessee etc.  R.  R.  Co.,  91  Ala.  444,  454.     We  are  not  aware 
that  this  doctrine  has  ever  been  applied  to  a  defendant's  superin- 
tendent; and  there  is  no  predicate  for  its  application  in  any 
case  in  the  absence  of  personal  peril  to  the  party  seeking  to 
have  his  conduct  measured  by  reference  to  it.     But,  however 
all  that  may  be,  the  defendant  here  was  not  entitled  to  a  more 
favorable  rule  than  that  laid  down  by  the  trial  court,  holding 
Johns  to  the  same  care  and  diligence  that  would  have  been 
exercised  by  a  man  of  ordinary  care  and  prudence  under  the 
same  circumstances.     The  law  cannot  take  any  account  of  those 
personal  idiosyncracies  of  a  superintendent  which  tend  to  per- 
turb him  on  occasion  beyond  ordinary  men. 

There  is  a  presumption  that  the  superintendent  of  the  min- 
ing operations  of  a  corporation  has  deputed  to  him  all  the 
powers  and  authority  necessary  to  a  proper  discharge  of  the 
duties  imposed  upon  him.  It  is  his  manifest  duty  to  extinguish 
a  fire  in  the  companVs  mine  in  a  proper  manner,  and  prima 
facie  he  has  the  correlative  authority  to  provide  means  to  that 
end.  This  presumption  concurs  with  all  the  evidence  in  this 
case  to  the  conclusion  that  Johns  had  authority  to  purchase 
and  procure  the  necessary  appliances  to  extinguish  this  fire; 
and  the  court  below  was  not  at  fault  in  assuming  the  existence 
of  such  authority. 
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Most  of  the  rulings  of  the  city  court  to  which  exceptions 
were  reserved  are  referable  to  and  supported  by  the  foregoing 
views.    Those  that  are  not  we  will  discuss  separately. 

The  usual  order  observed  in  submitting  requests  for  instruc- 
tions to  the  trial  judge  is  for  the  plaintiff's  requests  to  be  first 
Bubmitted  and  granted  or  refused,  and  then  those  of  the  de- 
fendant. We  presume  that  order  was  observed  on  the  trial  of 
this  case.  Therefore,  when  charge  2  was  given  for  plaintifE 
in  respect  of  Johns*  supposed  fault  as  to  the  inception  of  the 
fire,  the  affirmative  charge  for  the  defendant  as  to  the  fourth 
count  had  not  been  given  and  that  count  was  still  in  the  case. 
On  this  state  of  the  record  the  most  that  can  be  said  of  that 
charge  (2)  is  that  it  was  abstract,  and  this  infirmity  will  not 
require  a  reversal  of  the  judgment. 

®*  The  fact  that  Johns  was  defendant's  superintendent  was 
proved  over  and  over  again  on  the  trial  and  by  his  own  evi- 
dence, and  in  no  way  denied  or  at  all  disputed.  The  fact  that 
the  court  in  some  of  the  instructions  assumed  the  existence  of 
this  relation  cannot  be  ground  for  reversal. 

It  was  in  evidence  that  Johns  consulted  the  operatives  as  to 
the  expediency  of  bratticing  up  the  mines  and  that  they  ex- 
pressed the  opinion  that  that  was  the  best  thing  to  be  done. 
Very  clearly  this  did  not  make  it  the  best  thing  to  be  done,  nor 
relieve  Johns  from  the  duty  of  taking  some  other  course,  if, 
in  the  exercise  of  due  care  and  diligence,  another  course  should 
have  been  pursued.  He  could  not  in  this  way  shift  the  re- 
sponsibility which  was  upon  him. 

The  complaint  charges  that  Johns  negligently  caused  or  al- 
lowed the  fan  to  be  stopped  too  soon.  If  it  was  not  stopped 
at  his  order,  but  he  allowed  it  to  be  stopped,  the  averment  of 
the  count  is  proved.  Charge  2  refused  to  defendant  was,  there- 
fore, too  narrow. 

Charge  4  refused  to  defendant  would  have  exacted  too  high 
a  degree  of  diligence  from  Keevers.  He  was  not  absolutely 
bound  to  escape  if  there  was  time  for  him  to  have  escaped, 
but  only  to  do  all  that  a  man  of  ordiuary  care  and  diligence 
would  have  done  under  the  circumstances  to  escape.  It  is 
fallacious  to  say  that  because  his  life  depended  on  it  he  was 
boimd  to  exercise  the  highest  possible  degree  of  diligence  and 
care  and  to  make  no  mistakes  in  the  methods  he  adopted  to 
save  his  life.  The  rule  is  one  of  ordinary  and  reasonable  care 
at  all  times,  regardless  of  what  the  threatened  consequences 
are;  and  it  may  be  on  a  principle  referred  to  in  another  part 
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of  this  opinion  thait  the  awful  character  of  the  impending 
danger,  the  imminency  of  loss  of  life,  itself  shaded  the  general 
rule,  or  rather  was  to  be  taken  into  account  by  the  jury  favor- 
ably to  the  plaintiff  in  determining  what  a  man  of  ordinary 
care  and  prudence  would  have  then  and  there  done. 

There  was  evidence  in  the  case  tending  to  show  that  Reevers 
eaved  a  part  of  his  wages  after  paying  the  living  expenses  of 
himself  and  those  dependent  upon  him.  It  would  therefore 
have  been  error  for  the  court  to  limit  ^'^  the  recovery  to  the 
amount  he  would  have  contributed  to  the  support  of  his  de- 
pendent next  of  kin. 

The  testimony  of  the  witness,  John  White,  that  "at  the  time 
the  bratticing  was  begun  the  fire  must  have  been  on  the  slope 
and  air  course,**  was  obviously  a  mere  conclusion  of  the  wit- 
nesis,  and  was  properly  excluded,  as  was  also  the  statement  of 
the  witness  McCall,  "I  am  satisfied  the  return  air  course  was 
on  fire,"  and  the  proposed  testimony  of  the  witness  Johns  that 
"at  the  time  he  bratticed  up  the  mine  there  was  nothing  he 
could  have  done  to  save  the  men,'*  and  "that  it  was  not  prac- 
ticable to  put  out  the  fire  except  by  bratticing  up  the  mines 
with  the  appliances  we  had.**  These  statements  of  Johns 
covered,  indeed,  the  very  issues  which  the  jury  were  trying. 

It  was  in  evidence  that  Reevers  was  a  strong,  healthy,  sober, 
and  industrious  young  man,  a  regular  worker  and  an  experienced 
miner.  In  determining  his  earning  capacity  the  defendant 
could  not  have  been  prejudiced  by  the  evidence  that  an  aver- 
age miner,  "in  good  health  and  strength  and  industry,  could 
dig  from  five  to  nine  tons  of  coal  a  day  at  those  mines  at  that 
time.**  If  there  is  any  inaptness  in  the  comparison,  it  is  un- 
favorable to  the  plaintiff. 

The  fact  that  before  the  fire  there  had  been  a  pipe  line 
extending  from  the  mine  to  Cahaba  river,  a  distance  of  a 
mile  and  a  half,  tended  to  show  the  feasibility  of  getting  water 
through  that  line  if  it  still  existed,  or  through  a  line  to  be 
relaid  there  if  it  had  been  taken  up,  in  time  to  extinguish  the 
fire  in  that  way  while  the  intestate  still  survived;  and  evidence 
was  properly  received  of  the  fact. 

The  testimony  of  Duncan  as  to  the  inspection  he  had  made, 
etc.,  was  competent  under  counts  then  in  the  case. 

The  judgment  must  be  affirmed. 


NEGLIGENCE.— A  GENEfRAL  ALLEGATION  Of  negligence  la 
good  against  demurrer,  but  on  motion  the  pleader  may  be  required 
to  specifically  state  In  what  the  negligence  consisted:  Fremont  etc. 
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R.  R.  Co.  V.  Harlin,  ZO  Neb.  698.  61  Am.  St.  Rep.  678.  See,  too. 
Snyder  v.  Wheeling:  Electrical  Co.,  43  W.  Va.  661,  64  Am.  St.  Rep. 
022;  Omaha  etc.  R.  R.  Co.  v.  Crow,  54  Neb.  747,  69  Am.  St.  Rep.  741. 

NEGLIGENCE.— THE  DEGREE  OF  CARE  required  in  order  to 
avoid  liability  for  negligence  must  be  proportioned  to  the  nature 
of  the  act  performed,  the  place  where  performed,  and  the  extent 
of  danger  and  injury  likely  to  result  from  a  failure  to  use  due  care: 
Houston  etc.  Ry.  Co.  v.  Boozer,  70  Tex.  530,  8  Am.  St.  Rep.  G15. 
More  care  must  be  used  where  there  is  greater  danger:  Galveston 
etc.  Ry.  Co.  V.  Gormley,  91  Tex.  393,  66  Am.  St.  Rep.  894.  In  the 
management  of  agencies  which  may  cause  death  or  serious  injury, 
the  utmost  care  is  required:  Ferham  v.  Portland  Electric  Co.,  33 
Or.  451,  72  Am.  St.  Rep.  730. 

NEGLIGENCE— DUTY  OP  PERSON  IN  PERIL.— When  a  per- 
son is  placed  in  peril  through  the  negligence  of  another,  he  need 
make  only  an  effort  to  protect  himself,  and  if  he  errs  in  judgment 
in  seeking  safety,  he  cannot  be  said  to  be  guilty  of  negligence: 
Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  Ill  N.  O.  152,  32  Am.  St 
Rep.  786.  See,  too,  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L. 
682,  55  Am.  St.  Rep.  620. 

DEATH  BY  WRONGFUL  ACT.— THE  MEASURE  OF  DAM- 
AGES for  negligently  causing  the  death  of  a  human  being  is  treated 
In  the  monographic  note  to  Louisville  etc.  Ry.  Co.  v.  Goodykoontz, 
12  Am.  St.  Rep.  375-383.  The  standard  for  the  measurement  of 
damages  is  the  pecuniary  value  of  the  life  of  the  person  killed  to 
the  beneficiaries:  Missouri  Pac.  Ry.  Co.  v.  Moflfatt,  60  Kan.  113,  72 
Am.  St   Rep.  343. 

MASTER  AND  SERVANT  —  VICE-PRINCIPAL.— A  servant, 
agent,  or  employ^,  while  performing  a  duty  required  of  the  master, 
becomes  a  vice-principal,  for  whose  negligence  the  master  is  liable: 
See  the  extended  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  591,  on  vice- 
principals. 

MASTER  AND  SERVANT.— THE  SUPERINTENDENT  of  a 
mine,  having  general  and  entire  charge  of  the  work,  is  a  representa- 
tive of  the  master,  and  the  master  is  liable  for  the  superintendent's 
neglect  of  duty:  See  the  extended  note  to  Mast  v.  Kern,  75  Am.  St. 
Rep.  626. 

INSTRUCTIONS  ASSUMING  FACTS.— When  there  Is  no  con- 
flict In  the  evidence,  the  court  in  instructing  the  jury  may  assume 
it  to  be  true:  Bynon  v.  State,  117  Ala.  80,  07  Am.  St.  Rep.  163. 

Diliffenoe  Bequired  When  Human  liife  is  Involved. 
The  rule  announced  in  the  principal  case,  that  where  human  life 
is  at  stake  due  care  and  diligence  require  everything  to  be  done 
that  gives  reasonable  promise  of  the  preservation  of  such  life,  re- 
gardless of  difficulties  or  expense,  finds  support  in  the  rule  univer- 
sally applied  to  common  carriers  of  passengers  that  they  are  bound 
to  use  the  utmost  care  and  diligence  for  the  safety  of  passengers, 
and  are  liable  for  an  injury  to  a  passenger  occasioned  by  the 
slightest  neglect  against  which  human  prudence  and  foresight 
might  have  guarded.  ■  This  rule  has  been  applied  against  common 
carriers  of  passengers  by  rail  ever  since  the  invention  and  operation 
of  steam  railroads  and  its  announcement  may  be  found  in  the  fol- 
lowing cases:  Evansville  etc.  R.  R.  Co.  v.  Athon,  6  Ind.  App.  295, 
51  Am.  St.  Bep.  303;  West  Chicago  etc.  R.  B.  Co.  v.  Johnson,  180 
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111.  285;  McCurrie  v.  Southern  Pac.  Co.,  122  Cal.  Sf>8;  International 
etc.  Ry.  Co.  v.  Welch,  86  Tex.  203,  40  Am.  St.  Rep.  829;  Louisville 
etc.  R.  R,  Co.  V.  Minogue,  90  Ky.  3G9,  29  Am.  St.  Rep.  378;  Ala- 
bama etc.  R.  R.  Co.  V.  Hill,  93  Ala.  514,  30  Am.  St.  Rep.  65;  Chicago 
etc.  R.  R.  Co.  V.  Pillsbury,  123  III.  9,  5  Am.  St.  Rep.  483;  Deyo  v. 
New  York  Cent.  R.  R.  Co.,  34  N.  Y.  9,  89  Am.  Dec.  418;  John- 
son  V.  Winona  etc.  R.  R.  Co.,  11  Minn.  296,  88  Am.  Dec.  83;  Balti- 
more etc.  R.  R.  Co.  V.  Worthington,  21  Md.  275,  83  Am.  Dec.  578; 
State  V.  Baltimore  etc.  R.  R.  Co.,  24  Md.  84,  87  Am.  Dec.  600;  Gillen- 
water  v.  Madison  etc.  R.  R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101;  Penn- 
sylvania Co.  V.  Roy,  102  U.  S.  451;  Railway  Co.  v.  Sweet,  60  Ark. 
5.^0;  Chicago  etc.  R,  R.  Co.  v.  Landauer,  39  Neb.  803.  The  rule  is 
applied  to  carriers  of  passengers  by  freight  train  as  well  as  passen- 
ger train:  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  291.  And 
as  well  to  carriers  by  water  as  by  rail:  Steamboat  New  World  v. 
King,  16  How.  469;  Morrissey  v.  Wiggins  Ferry  Co.,  43  Mo.  3S0, 
97  Am.  Dec.  402.  The  rule  also  applies  with  equal  force  to  carriers 
of  passengers  by  stagecoach,  or  other  vehicles:  Farish  v.  Reigle,  11 
Gratt.  097.  62  Am.  Dec.  666;  Tuller  v.  Talbot,  23  IlL  357,  76  Am. 
Dec.  695. 

A  carrier's  duty  Is  not  ended  with  carrying  his  passenger  safely 
from  one  point  to  another,  but  he  must  set  the  passenger  down 
safely,  if,  In  the  exercise  of  the  utmost  care,  it  can  be  done:  Evans- 
ville  etc.  R.  R.  Co.  v.  Athon,  6  Ind.  App.  295,  51  Am.  St  Rep.  303. 
A  prima  facie  case  is  established  when  the  plaintiff  shows  that  he 
was  injured  while  being  carried  as  a  passenger  by  the  defendant, 
and  that  the  Injury  was  caused  by  the  act  of  the  latter  acting 
as  a  common  carrier,  and  In  operating  the  instrumentalities  em- 
ployed In  his  business:  McCurrie  v.  Southern  Pac.  Co.,  122  Cal. 
558.  In  Pennsylvania  Co.  v.  Roy,  102  U.  S.  456,  Mr.  Justice 
Harlan,  In  delivering  the  opinion  of  the  court,  and  speaking  of 
the  rule  under  consideration,  said:  "The  carrier  is  required, 
as  to  passengers,  to  observe  the  utmost  caution  characteristic 
of  very  careful,  prudent  men.  He  is  responsible  for  injuries 
received  by  passengers  In  the  course  of  their  transportation  which 
might  have  been  avoided  or  guarded  against  by  the  exercise 
upon  his  part  of  extraordinary  vigilance,  aided  by  the  highest 
skill.  And  this  caution  and  vigilance  must  necessarily  be  extended 
to  all  the  agencies  or  means  employed  by  the  carrier  In  the  trans- 
portation of  the  passenger.  Among  the  duties  resting  upon  him  Is 
the  Important  one  of  providing  cars  or  vehicles  adequate,  that  Is, 
sufficiently  secure  as  to  strength  and  other  requisites,  for  the  safe 
conveyance  of  the  passengers.  That  duty  the  law  enforces  with 
great  strictness.  For  the  slightest  negligence  or  fault  In  this  re- 
gard, from  which  Injury  results  to  the  passenger,  the  carrier  Is 
liable  In  damages.  These  doctrines,  to  which  the  courts,  with  few 
exceptions,  have  given  a  firm  and  steady  support,  and  which  It  Is 
neither  wise  nor  just  to  disturb  or  question,  would,  however,  lose 
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much,  If  not  all,  of  their  practical  value.  If  carriers  were  permitted 
to  escape  responsibility  upon  the  ground  that  the  cars  or  vehicles 
used  by  them  and  from  whose  insufficiency  injury  has  resulted  to 
the  passenger,  belong  to  others":  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451-456. 

The  rule  above  announced  applies  to  street-car  companies,  no 
matter  what  their  motive  power.  Thus,  In  Topeka  City  Ry.  Co.  v. 
Higgs,  38  Kan.  375,  5  Am.  St.  Rep.  754,  It  was  decided  that  street 
railway  companies,  as  carriers  of  passengers,  are  bound  to  exer- 
cise all  possible  skill,  foresight,  and  care  In  running  their  cars,  so 
that  passengers  may  not  be  exposed  to  danger  on  account  of  the 
manner  In  which  the  cars  are  run,  and  such  skill  and  care  include 
the  exercise  of  every  reasonable  precaution  to  prevent  Injury  to 
passengers,  and  imply  that  there  shall  be  good  tracks,  safe  cars, 
careful  management,  and  judicious  operation  in  every  respect.  All 
possible  foresight  means  more  than  this;  it  means  anticipation,  if 
not  knowledge,  that  the  operation  of  street-cars  will  result  in  dan- 
ger to  passengers,  and  that  there  must  be  some  action  with  refer- 
ence to  the  future,  a  provident  care  to  guard  against  such  occur- 
rences, a  wise  foresight  and  prudent  provision  that  will  avert  the 
threatened  evil.  If  human  thought  or  action  can  do  so.  Such  com- 
panies are  liable  for  the  slightest  negligence,  which  Is  usually  pre- 
sumed from  the  happening  of  an  accident  To  the  same  effect: 
Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep. 
753;  Pray  v.  Omaha  St.  Ry.  Co.,  44  Neb.  167,  48  Am.  St  Rep.  717; 
Lincoln  St  Ry.  Co.  v.  McClellan,  54  Neb.  672,  69  Am.  St  Rep.  736; 
Citizens'  St.  R.  R.  Co.  v.  Merl,  134  Ind.  609;  Reynolds  v.  Richmond 
etc.  Ry.  Co.,  92  Va.  40Q;  West  Chicago  St  R.  R.  Co.  v.  Johnson, 
180  111.  285;  North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486.  This 
doctrine  does  not  apply  to  trespassers  or  licensees  upon  a  railroad 
track.  As  to  them,  the  railroad  company  owes  no  duty  until  their 
discovery  upon  the  track,  and  then  need  exercise  only  reasonable 
care  to  prevent  Injuring  them,  and  Is  liable  only  when  Injury  is 
wantonly  or  willfully  inflicted:  Barney  v.  Hannibal  etc.  R.  R.  Co., 
356  Mo.  372;  Earl  v.  Chicago  etc.  Ry.  Co.,  109  Iowa,  14,  post,  p. 
516,  and  note;  Purcell  v.  Chicago  etc.  Ry.  Co.,  109  Iowa,  ^8,  post 
p.  557,  and  note;  Chicago  etc.  Ry.  Co.  v.  Caulfield,  63  Fed.  Rep. 
396.  Hence  an  instruction  which  requires  all  the  care  possible  and 
the  highest  possible  care  as  the  amount  of  watchfulness  required 
to  discover  and  to  prevent  Injury  to  a  licensee  or  trespasser  on  the 
track  is  erroneous:  Chicago  etc.  Ry.  Co.  v.  Caulfield,  63  Fed.  Rep.^ 
396;  Mobile  etc.  Ry.  Co,  v.  Watby,  69  Miss.  145. 

One  who  owns  or  operates  a  passenger  elevator,  either  by  him- 
self or  his  agent,  is  bound,  at  all  times,  to  exercise  the  highest  pos- 
sible degree  of  care  and  caution,  both  as  to  Its  construction,  repair, 
and  operation,  to  make  it  safe  for  all  persons,  whether  passengers 
or  employSs,  who  have  a  right  to  use  it,  or  who  use  It,  with  the 
owner's  knowledge  or  consent.    A  person  running  an  elevator  In 
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hi3  place  of  business  Is  held  to  undertake  to  carry  safely  persona 
riding  therein  as  fully  as  human  care  and  foresight  can  do.  He 
is  held  to  extraordinary  diligence  and  liable  for  the  slightest  neg- 
lect In  the  management  or  care  of  such  elevator:  Treadwell  v. 
Whittier,  SO  Cal.  575.  13  Am.  St.  Rep.  175;  Hartford  Deposit  Co.  v. 
SoUitt,  172  111.  222,  64  Am.  St.  Rep.  35;  Southern  Bldg.  etc.  Assn. 
V.  Dawson,  97  Tenn.  367,  56  Am,  St.  Rep.  804,  and  extended  note 
thereto,  806-810,  where  the  diligence  and  care  required  of  elevator 
owners  is  thoroughly  discussed. 

Another  situation  where  the  rule  under  discussion  is  applied  Is 
where  a  person  or  company  uses  wire  to  convey  electricity.  They 
are  required  to  use  very  great  care  to  prevent  injury  to  person  or 
property.  A  failure  to  raise  such  wire  so  high  above  a  roof  that  those 
having  occasion  to  go  there  will  not  come  in  contact  with  it  is  neg- 
ligence. The  fact  that  a  dangerous  agency,  such  as  electricity,  is 
used  as  a  commodity  raises  no  presumption  that  the  public  know 
enougli  of  its  nature  to  avoid  the  danger  arising  from  its  use,  and 
the  public,  aside  from  consumers,  owe  no  duty  to  those  introducing 
It.  On  the  other  hand,  it  Is  the  duty  of  those  making  a  profit  from 
the  use  of  such  a  dangerous  element  to  use  the  utmost  care  to  pre- 
vent injury  to  all  classes  of  persons,  and  they  must  protect  those 
possessing  less  than  ordinary  knowledge  of  the  character  of  the 
cominodity.  Hence,  a  person  brought  in  contjict  with  electric  wires 
is  not  required  to  exercise  more  care  to  avoid  injury  than  Is  usual 
under  similar  circumstances  among  careful  and  prudent  persons 
of  the  class  to  which  he  belongs,  unless  he  Is  especially  Informed 
of  the  danger.  A  common  laborer  Is  not  required  to  use  as  much 
care  and  prudence  as  Is  exacted  of  a  better  educated  person: 
Giraudl  v.  Electric  Imp.  Co.,  107  Cal.  120,  48  Am.  St.  Rep.  114;  Per- 
ham  V.  Portland  Electric  Co.,  33  Or.  451,  72  Am.  St.  Rep.  730,  and 
note,  754, 

A  corporation  permitted  to  construct  and  maintain  a  line  of  elec- 
tric wires  In  the  public  streets  for  the  purpose  of  private  gain  owes 
the  duty  to  persons  upon  the  street  of  so  conducting  Its  business 
as  not  to  Injure  them.  It  must,  therefore,  keep  Its  wires  out  of 
the  way  of  persons  using  the  streets  so  that  they  will  not  receive 
personal  injury  by  coming  In  contact  with  such  wires.  Such  cor- 
porations are  held  to  the  highest  degree  of  care  in  regard  to  the  con- 
struction, Inspection,  and  repair  of  their  wires  and  poles,  and  ate 
liable  for  the  slightest  neglect.  Negligence  Is  Inferred  from  the 
happening  of  an  accident,  and  proof  that  there  was  a  live  wire 
down  In  the  street,  carrying  a  deadly  current  of  electricity,  raises 
a  presumption  of  failure  of  duty  to  the  public:  Haynes  v.  Raleigh 
Gas  Co.,  114  N.  C.  203,  41  Am.  St.  Rep.  780,  and  note,  792. 

Persons  using  a  powerful  explosive  In  blasting  are  charged  with 
knowledge  of  any  fact  In  reference  to  Its  actual  effect  that  they 
could  by  reasonable  diligence  have  ascertained.  They  come  within 
the  rule  under  discussion,  and  must  exercise  the  highest  possible 
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care  and  diligence  to  prevent  injury  to  others  that  human  foresight 
is  capable  of.  They  must  adopt  all  possible  means  to  protect  per- 
sons placed  in  danger  by  the  explosion  of  a  blast,  and  a  failure  to 
perform  this  duty  is  negligence  for  which  they  are  liable  in  dam- 
ages. If  a  person  is  placed  in  danger  through  the  negligence  of  an- 
other in  exploding  a  blast,  he  need  only  make  an  effort  to  protect 
liimself,  and,  if  he  makes  a  mistake  and  errs  in  judgment  in  seek- 
ing safety,  he  cannot  be  held  guilty  of  negligence:  Blackwell  v, 
Lynchburg  etc.  R.  R.  Co.,  Ill  N.  C.  151,  32  Am.  St.  Rep.  786.  The 
same  degree  of  care  is  required  of  dealers  in,  or  transporters  of, 
high  explosives,  or  combustible  oils:  Henry  v.  Cleveland  etc.  R.  R. 
Co.,  67  Fed.  Rep.  426. 

The  rule  we  have  been  considering  applies  to  every  conceivable 
situation  where  one  person  owing  some  duty  to  another  places  the 
life  of  that  other  in  danger.  Thus  a  person  engaged  with  tools  and 
materials  upon  a  scaffolding  erected  directly  over  a  thoroughfare 
where  people  are  constantly  traveling,  is  required  to  exercise  the 
highest  degree  of  possible  care  in  the  performance  of  his  work,  so 
that  passers  by  may  not  be  injured,  and  evidence  showing  that  a 
traveler  upon  the  sidewalk  was  injured  by  the  fall  of  a  tool  from 
the  scaffolding  is  sufficient  to  establish  a  prima  facie  case  of  neg- 
ligence against  the  person  working  thereon:  Dixon  r.  Pluns,  98 
CaL  3Si,  35  Am.  St  Rep.  180. 


CHEISTIAN  &  CRAFT  GEOCERY  CO.  v.  MICHAEL. 

[121   Alabama,  84.] 

MORTGAGES— LIENS— AFTER-ACQUIRED  PROPERTY.- 
A  mortgage  of  subsequently  acquired  property,  especially  by  gen- 
eral terms  of  description,  which  is  not  the  product,  increase,  or  ac- 
cretion of  something  already  owned  by  the  mortgagor,  amounts  to 
nothing  more  than  a  mere  agreement  to  give  a  further  mortgage, 
and  confers  no  specific  lien  on  such  after-acquired  property. 

MORTGAGES— FRAUDULENT  CONVEYANCES-RESER- 
VATION OP  BENEFIT  TO  MORTGAGOR.— If  it  is  evident  from 
the  terms  of  a  mortgage  and  the  course  of  dealing  between  the 
mortgagor  and  mortgagee,  that  it  Is  the  understanding  and  inten- 
tion between  such  parties  that  a  benefit  is  to  be  reserved  to  the 
mortgagor,  the  mortgage  Is  thereby  rendered  void  under  section 
2150  of  the  Alabama  code,  as  against  existing  or  subsequent  credi- 
tors of  the  mortgagor. 

EXECUTION  ISSUED  PREMATURELY  Is  not  void,  as  snch 
issue  constitutes  a  mere  irregularity. 

EXECUTIONS— IRREGULARITY  IN  ISSUE,— A  claimant 
In  a  trial  of  the  right  of  property  cannot  complain  of  irregularity 
in  the  issuing  of  execution  against  the  judgment  defendant. 
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Macintosh  &  Ritch,  for  the  appellant. 
G.  L.  &  H.  T.  Smith,  for  the  appellee. 

**  DOWDELL,  J.  The  claimant,  on  the  trial  in  the  court 
below,  asserted  title  to  the  property  in  question,  levied  cmi 
by  plaintiffs  as  the  property  of  the  defendant  in  execution, 
under  a  mortgage  executed  by  defendant  to  claimant.  The 
plaintiff  having  proved  their  debt  against  the  defendant  and 
the  levy  of  the  execution  ®*  on  the  property  in  defendant's 
possession,  made  a  prima  facie  case;  and  unless  the  claimant 
offered  evidence  tending  to  show  a  better  right  or  claim,  the 
plaintiffs  were  entitled  to  the  affirmative  charge. 

The  mortgage  offered  in  evidence  by  the  claimant  purported 
to  convey '  a  large  quantity  of  real  estate  and  personal  prop- 
erty, and  contained  the  following  clause,  namely:  "Also  all  of 
the  logs,  timbers,  lumbers,  and  other  manufactured  wood  prod- 
ucts that  the  said  Monroe  Mill  Company  may  own  or  have  on 
hand  at  the  time  of  and  subsequent  to  any  default  that  may 
occur  under  the  terms  of  this  instrument."  The  mortgage 
also  contained  the  following  defeasance  clause:  "The  conditions 
of  the  foregoing  conveyance  are  such  that,  whereas  the  Monroe 
Mill  Company  is  indebted  to  the  said  Christian  &  Craft  Gro- 
cery Company  in  the  sum  of  ten  thousand  dollars,  evidenced 
by  its  three  several  negotiable  promissory  notes  of  even  date 
herewith,  payable  to  the  order  of  itself  at  the  First  National 
Bank  of  Mobile,  Alabama.  One  of  the  said  notes  being  for 
the  sum  of  three  thousand  dollars,  payable  sixty  days  after 
date;  one  of  said  notes  being  for  three  thousand  dollars,  pay- 
aible  four  months  after  date;  and  the  other  of  said  notes  being 
for  four  thousand  dollars,  and  payable  six  months  after  date. 
Now,  therefore,  should  the  said  Monroe  Mill  Company  well 
and  truly  pay,  or  cause  to  be  paid,  said  promissory  notes  at 
their  respective  maturities,  then  this  conyeyance  is  to  be  void, 
otherwise  the  same  is  to  be  and  remain  in  full  force  and  effect. 
Should  default  be  made  in  any  one  of  the  payments  of  said 
notes  at  its  maturity,  then  all  of  said  promissory  notes  shall 
become  due  and  payable,  and  the  said  Christian  &  Craft  Gro- 
cery Company  may,  through  such  agents  or  attorneys  as  it  may 
appoint,  take  possession  of  and  sell  all  of  its  said  property  of 
every  kind  and  description  at  public  outcry,  either  for  cash 
or  upon  such  credit  as  it  may  deem  to  its  best  interest.  Said 
sale  to  be  made  at  Perdue  Hill,  and  notice  of  the  time,  place, 
and  terms  of  said  sale  to  be  given  for  ten  days  or  more,  by 
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posting  written  notices  thereof  upon  the  premises  of  the  Mon- 
roe Mill  Company,  in  -Monroe  county,  and  at  least  two  public 
places  in  said  county.  And  it  is  hereby  expressly  agreed  ^'^ 
that  the  said  Christian  &  Craft  Grocery  Company  may,  if  it 
Bees  fit  so  to  do,  bid  ait  and  become  the  purchaser  of  any  of  it, 
or  all  of  said  property,  should  its  bid  be  the  highest  and  best 
therefor.*' 

The  evidence,  without  conflict,  shows  that  the  defendant 
mill  company  was  engaged  in  the  manufacture  of  lumber;  that 
it  remained  in  possession  of  the  property  mortgaged  and  con- 
tinued in  the  said  business  after  the  execution  of  said  mort- 
gage to  claimant  and  after  default  had  been  made  in  the 
payment  of  the  notes  for  which  the  mortgage  had  been  given 
to  secure,  even  on  down  to  the  time  of  the  levy  of  plaintiffs* 
execution;  that  the  logs  which  it  cut  and  made  into  timber  and 
lumber  were  obtained  in  part  from  the  lands  described  in  the 
mortgage,  and  in  part  from  other  sources;  that  the  timber  and 
lumber  so  manufactured  by  the  defendant  company  was  shipped 
to  the  claimant  at  Mobile,  and  by  it,  the  said  claimant,  was 
sold  and  the  proceeds  of  such  sales  applied  largely  to  the  un- 
secured account  of  the  defendant  company  with  claimant  for 
supplies  and  advances,  and  part  of  such  proceeds  applied  in 
payment  of  orders  given  by  the  defendant  company  to  third 
persons  or  claimant,  and  only  a  small  part  of  such  proceeds 
were  applied  to  the  mortgage  debt.  There  is  no  evidence  that 
the  logs  and  timber  levied  upon  by  plaintiffs'  execution  were 
cut  from  the  land  described  in  the  mortgage.  Nor  is  there  any 
evidence  in  the  case  that  the  property  levied  on  was  the  product 
of,  or  manufactured  from  logs  owned  by  defendant  mill  com- 
pany at  the  time  of  the  execution  of  the  mortgage,  or  until  after 
default  by  the  mortgagor  under  the  terms  of  the  mortgage. 
So  far  as  the  r^ord  discloses,  it  was  after-acquired  property, 
and  acquired  af^er  default  made  by  the  mortgagor.  It  is  said 
by  this  court  in  Bums  v.  Campbell,  71  Ala.  288:  "So  a  mort- 
gage of  subsequently  acquired  property,  especially  by  general 
terms  of  description,  which  is  not  the  product,  increase,  or  ac- 
cretion of  something  already  owned  by  the  mortgagor,  amounts 
to  nothing  more  than  a  mere  agreement  to  give  a  further 
mortgage.  It  confers  no  specific  lien  on  such  after-acquired 
property":  Citing  Herman  on  Chattel  Mortgages,  sec.  46;  An- 
derson v.  Howard,  «»  49  Ga.  313;  Otis  v.  SHI,  8  Barb.  102;  2 
Kent's  Commentaries,  468. 

It  is  evident  from  the  terms  of  the  mortgage  and  the  course 
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and  conduct  of  dealing  between  the  claimant  and  the  defend- 
ant mill  company,  that  it  was  the  intention  and  understand- 
ing of  the  parties  to  the  mortgage  that  the  mortgagor  mill 
company  should  continue  in  the  possession  of  the  property 
mortgaged,  manufacturing  timber  and  lumber  from  logs  and 
selling  the  same  for  its,  the  said  mill  company^s,  account  and 
•benefit.  Such  was  a  reservation  of  benefit  to  the  mortgagor, 
and  it  is  immaterial  whether  it  appeared  in  the  face  of  the 
instrument,  or  was  by  a  private  understanding  and  agreement 
between  the  mortgagor  and  mortgagee,  as  to  creditors  of  the 
mortgagor,  the  result  would  be  the  same.  Such  being  true, 
the  instrument  was  thereby  rendered  void  as  against  the  ex- 
isting or  subsequent  creditors  of  the  defendant  mill  company 
under  the  influence  of  section  2150  of  the  code:  Pugh  v.  Harwell, 
108  Ala.  490;  O'Neil  v.  Birmingham  Brewing  Co.,  101  Ala. 
388;  McDermott  v.  Ebom,  90  Ala.  260;  Murray  v.  McNealy, 
86  Ala.  234,  11  Am.  'St.  Eep.  33;  Owens  v.  Hobbie,  82  Ala. 
466;  Benedict  v.  Eenfro,  75  Ala.  121,  51  Am.  Eep.  429. 

The  fact  that  the  execution  was  issued  prematurely  con- 
stitutes only  an  irregularity,  and  does  not  render  the  execution 
Toid:  Draper  v.  Nixon,  93  Ala,  438;  Sandlin  v.  Anderson,  76 
Ala.  405;  Steele  v.  Tutwiler,  68  Ala.  107;  Freeman  on  Execu- 
tions, 25. 

The  irregularity  of  the  execution  was  a  matter  of  which  the 
claimant  could  not  complain:  Dollins  y.  Pollock,  89  Ala.  356; 
Sandlin  v.  Anderson,  76  Ala.  405. 

"We  find  no  reversible  error  in  the  record  and  the  judgment 
of  the  circuit  court  is  affirmed. 


CHATTEL  MORTGAGES  ON  AFTER-AC5QUIRED  PHOP- 
BRTY  are  treated  In  the  monographic  notes  to  Moody  v.  Wright, 

46  Am.  Dec.  712-718;  Gregg  v.  Sanford,  76  Am.  Dec  723-733;  Mc- 
Caffrey V.  Woodln,  22  Am.  Rep.  653-656.  No  lien  on  after-acquired 
goods  is  created  by  a  provision  in  a  mortgage  that  all  stock  replaced 
after  the  sale  of  any  of  the  goods  mortgaged  shall  be  substituted 
for  the  original  stock:  First  Nat.  Bank  v.  Lindenstruth,  79  Md.  136, 

47  Am.  St.  Rep.  366.  Compare  Dexter  v.  Curtis,  91  Me.  606,  64  Am. 
St.  Rep.  266. 

CHATTEL  MORTGAGES— FRAUD  ON  CREDITORS.— Chattel 
mortgages  allowing  the  mortgagor  to  remain  in  possession  and  to 
sell  the  property  are  treated  In  the  note  to  Peabody  v.  Landon,  16 
Am.  St.  Rep.  012-917.  Under  some  circumstances,  the  fact  that  a 
mortgage  stipulates  that  the  mortgagor  may  remain  in  possession, 
and  make  sales  of  the  mortgaged  property,  does  not  render  the 
mortgage  fraudulent  as  to  creditors  of  the  mortgagor:  Noyes  v. 
Ross,  23  Mont.  425,  75  Am.  St.  Rep.  643;  Francisco  \.  Ryan,  64  Ohio 
St.  307.  56  Am.  St.  Rep.  711. 

AN  EXECUTION  PREMATURELY  ISSUED  Is  not  on  that  ac- 
count void:  De  Loach  v.  Robhlns,  102  Ala.  288.  48  Am.  St.  Rep.  46. 
Am.  St.  Rep.  Vol.  LXXVII.-l 
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TRIPLE  LINK  MUTUAL  INDEMNITY  ASSOCIATION  T. 

WILLIAMS. 

[121  Alabama,  138.] 

INSURANCEJ-LIFE^-PLEADING,  PROOFS  OP  DEATH.— 
In  an  action  on  a  policy  of  life  insurance,  an  averment  in  the  com- 
plaint that  the  money  claimed  is  due  is  not  subject  to  demurrer 
for  its  failure  to  aver  in  terms  that  satisfactory  proofs  of  the  death 
of  the  assured  were  made  ninety  days  before  the  bringing  of  the 
suit.  If  proof  of  death  was  not  furnished  seasonably  before  suit. 
It  was  matter  for  plea  In  abatement 

INSURANCE— LIFE-PLEADING.— A  complaint  In  an  action 
on  a  policy  of  life  Insurance  which  sets  out  the  policy  need  not 
aver  that  defendant  has  money  in  Its  mortuary  fund  sufficient  to 
pay  the  loss,  nor  set  out  the  representations,  agreements,  and  war- 
ranties referred  to  in  the  policy,  and  aver  that  such  representations 
are  true,  and  that  the  agreements  and  warranties  have  been  kept 
and  complied  with.  These  are  matters  of  defense,  as  Is  also  the 
failure  of  the  Insured  to  pay  assessments  and  mortuary  calls. 

INSURANCE— LIFE— MISREPRESENTATION  IN  APPLI- 
CATION-KNOWLEDGE OF  AGENT.— If  an  applicant  for  life  in- 
surance states,  In  answer  to  a  question  by  the  Insurance  agent  who 
fills  the  application,  that  his  occupation  Is  that  of  "foreman,"  but 
the  agent  writes  "foreman  of  railroad  yard,"  with  full  knowledge 
that  the  occupation  of  the  applicant  Is  that  of  foreman  of  a  switch- 
ing crew  In  a  railroad  yard,  the  company  cannot  avoid  the  policy 
on  the  ground  of  misrepresentation,  in  the  absence  of  fraud,  when 
the  applicant  Is  aware  of  the  knowledge  of  the  agent  as  to  his  oc- 
cupation, and  Is  without  fault  In  making  the  statement.  Under 
Buch  facts,  the  knowledge  of  the  agent  Is  regarded  as  the  knowl- 
edge of  the  insurer. 

INSURANCE  —  LIFE  —MISREPRESENTATION-KNOWL- 
EDGE OP  AGENT— WAIVER  OF  CONDITION.— An  Insurance 
company,  by  issuing  a  life  policy  to  a  foreman  of  a  switch  gang  In 
a  railway  yard,  when  Its  agent  who  filled  in  the  application  had 
full  knowledge  of  the  occupation  of  the  applicant,  and  stated  an 
occupation  less  dangerous  than  the  real  one  in  the  application  with- 
out the  fault  of  the  applicant,  waives  a  stipulation  In  the  policy 
against  the  assured  engaging  in  a  hazardous  employment  or  occu- 
pation. 

INSURANCE  —  LIFE  —  MISREPRESENTATIONS  —  FOR- 
FEITURE,— If  an  applicant  for  life  Insurance  falsely  and  inten- 
tionally states  In  his  application  that  he  Is  foreman  of  a  railroad 
yard,  when  In  reality  he  Is  foreman  of  a  switch  gang  In  such  yard, 
a  much  more  hazardous  occupation,  such  misrepresentation  avoids 
the  policy  issued  thereon,  although  the  agent  taking  and  filling  the 
application  knew  of  the  falsity  of  the  statement  at  the  time  he  sent 
the  application  to  his  company.  In  such  case  the  agent  must  be 
regarded  as  being  In  collusion  with  the  applicant  or  as  being  In- 
duced by  him  to  get  such  false  statement  before  the  Insurer. 

INSURANCE— LIFE— DELIVERY  OF  POLICY.— The  de- 
posit of  a  life  insurance  policy  in  the  mails,  addressed  to  the  in- 
sured, is  a  delivery  to  him,  although  he  dies  after  it  is  so  deposited 
and  before  receiving  it. 
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INSURANCE— DELIVERY  OF  POLICY— PLEADING.— An 
averment  in  a  pleading  that  a  policy  of  insurance  was  signed  and 
sealed  by  the  insurer,  and  deposited  in  the  mail,  sufficiently  alleges 
that  it  was  so  deposited  by  the  Insurer,  and  therefore  that  there 
was  a  delivery  of  the  policy  to  the  Insured  by  Its  deposit  In  the 
mail. 

INSURANCE— MISREPRESENTATIONS.— If  an  Insurance 
company  is  misled  by  a  false  warranty  intentionally  made  by  the 
applicant  as  to  his  occupation,  the  knowledge  of  the  agent  of  the 
Insurer  taking  the  application  of  such  misrepresentation  does  not 
emasculate  the  warranty  of  Its  vitiating  quality. 

Lane  &  White  and  L.  Y.  Lipscomb,  for  the  appellant. 

B.  C.  Jones  and  J.  E.  We-bb,  for  the  appellee.    ' 

*^  McCLELLAN,  C.  J.  The  second  count  avers  that  the 
money  claimed  is  due.  It  is  not  open  to  the  objection  taken 
by  the  demurrer  for  its  failure  to  aver  in  terms  that  satis- 
factory proofs  of  the  death  of  the  insured  were  made  ninety 
days  before  the  bringing  of  the  suit.  If  proofs  of  death  had 
not  been  furnished  seasonaJbly  before  suit,  it  was  matiter  for  plea 
in  abatement.  And,  moreover,  the  evidence  is  free  from  con- 
flict that  such  proofs  were  furnished  ninety  days  before  the  ac- 
tion was  begun,  and,  had  the  ruling  been  erroneous,  it  did  not 
injure  the  appellant. 

It  was  not  necessary  for  the  second  count  of  the  complaint, 
which  set  out  the  policy,  to  aver  that  the  defendant  had  money 
in  its  mortuary  fund  sufficient  to  pay  the  loss,  nor  to  set  out 
the  representations,  agreements,  and  warranties  referred  to  in 
the  policy  and  aver  that  the  representations  were  true  and  that 
the  agreements  and  warranties  had  been  kept  and  complied 
with.  All  these  were  matters  of  defense,  as  was  also  the  in- 
sured's failure,  if  he  did  fail,  to  pay  assessments  and  mortuary 
calls:  11  Ency.  of  PI.  &  Pr.  415. 

One  of  the  defenses  mainly  relied  on  is  that  the  insured 
made  a  false  representation  or  warranty  in  his  application  for 
insurance  as  to  his  occupation.  It  is  averred  in  the  pleas 
that  the  insured,  Williams,  warranted  that  the  statements  made 
in  his  application  were  true,  and  that  they  were  offered  to  the 
defendant  as  a  consideration  for  the  policy  sued  on,  that  the 
application  was  signed  by  Williams,  and  that  therein,  in  an- 
swer to  a  ***  question  as  to  what  was  his  occupation,  he  stated 
that  he  was  "foreman  of  B.  R.  yard,"  that  said  answer  was 
untrue,  that  Williams  was  not  foreman  of  a  railroad  yard,  but 
was  in  fact  foreman  of  a  switching  crew  in  a  railroad  yard.  It 
is  also  averred — and  there  is  conflicting  evidence  on  the  point— 
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that  there  is  in  railroad  service  organization  a  position  known 
as  foreman  of  railroad  yard,  and  that  it  is  less  hazardous  than 
that  of  foreman  of  a  switching  crew  in  a  railroad  yard.  To 
these  pleas  the  plaintiff  replied  as  follows:  That  J.  A.  McClus- 
key,  who  was  the  agent  of  the  defendant  to  solicit  persons  to 
apply  for  insurance  in  the  defendant  company,  applied  to  Will- 
iams to  take  out  insurance  in  said  company  for  one  thousand 
dollars,  and  called  upon  him  to  make  answer  to  several  ques- 
tions in  a  printed  application  there  produced  by  said  McClus- 
key;  and  amongst  others  was  the  question  as  to  what  was  the  oc- 
cupation of  the  said  Williams,  "that  the  said  McCluskey  filled 
out  at  the  time  in  his  own  handwriting  the  answers  before  the 
said  Williams  signed  said  application,  that  the  said  McCluskey, 
for  answer  to  the  said  question  as  to  what  was  Williams'  occupa- 
tion wrote,  Toreman  of  E.  E.  yard,'  when  in  fact  the  said  Will- 
iams said  to  McCluskey  as  his  answer  to  the  question  in  regard  to 
his  occupation  that  he  was  'foreman';  that  shortly  prior  to  the 
writing  of  said  application,  when  engaged  in  soliciting  said 
Williams  to  take  out  said  insurance,  either  on  that  day  or  the 
day  before,  said  Williams  had  told  McCluskey  that  he  was 
foreman  of  the  switch  crew  in  the  railroad  yard,  and  that 
McCluskey  had  in  fact  been  with  said  Williams  while  he  had 
been  in  the  discharge  of  his  duties  as  such  foreman  of  the 
switch  crew  but  a  short  time  before  the  writing  out  of  said 
application,  and  well  knew  when  the  application  was  made  that 
the  said  Williams  was  engaged  in  the  employment  of  said  rail- 
road company  afi  foreman  of  said  switching  crew."  The  suffi- 
ciency of  this  replication  was  challenged  by  demurrer  on  the 
ground  that  it  did  not  negative  fault  on  the  part  of  Williams 
in  signing  and  delivering  the  application  containing  the  erro- 
neous statement,  written  therein  by  McCluskey,  that  he  was 
"foreman  of  B.  E.  yard,"  one  of  the  assignments  of  demurrer 
being  this:  '^Because  said  replication  does  not  ^'*^  aver  that  the 
said  Williams  did  not  know  that  his  answer  to  said  question 
as  to  what  was  his  occupation  was  written  down  'foreman 
of  B.  E.  yard*  when  he  signed  said  application."  The  ob- 
jection misconceives  the  replication  and  the  principles  of  law 
underljdng  it.  The  theory  of  the  replication  is  not  that  the 
agent  without  Williams'  knowledge  wrote  down  a  misstatement 
in  the  application  and  sent  it  to  the  company,  but  is  that  the 
agent,  McCluskey,  and  through  him  the  company,  knew  the 
truth  as  to  Williams'  occupation,  and,  in  the  absence  of  fraud 
or  fault  on  Williams'  part,  are  to  be  held  to  have  contracted 
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w^ith  reference  to  that  knowledge  and  not  with  reference  to 
a  statement  made  by  the  agent  in  the  application  inconsistent 
with  that  knowledge,  and  that  Williams  was  not  at  fault  in 
respect  of  the  statement,  but  that  his  answer  was  a  truthful 
one,  and,  in  view  of  McCluskey's  previous  knowledge  of  his 
occupation,  was  sufficiently  full  and  accurate — such  a  one  as 
any  ordinary  man  would  have  made  under  the  circumstances; 
and  that  being  aware  that  the  agent  had  full  knowledge  of  hia 
occupation,  Williams  had  a  right  to  assume  not  only  that  he 
would  write  down  the  fact  correctly,  but  also  that  when  the 
agent  wrote  down  "foreman  of  E.  R.  yard"  that  was  such  a 
statement  of  his  occupation  as  was  proper  to  be  made  in  the 
application,  and  was  true  and  correct.  It  is  therefore  im- 
material whether  Williams  knew  his  occupation  had  been  so 
stated  in  the  application  when  he  signed  it.  The  agent  knew 
all  the  facts  as  to  his  occupation.  He  is  presumed  to  know 
better  than  Williams  how  the  facts  should  be  stated  in  the  ap- 
plication. Williams  had  a  right  to  rely  upon  his  making  a 
correct  statement  of  them,  and  the  statement  that  he  was 
"foreman  of  R.  R.  yard"  having  been  written  down,  Williams 
had  a  right  to  rely  upon  it  that  that,  for  the  purposes  of  the 
business  in  hand,  was  the  correct  and  truthful  statement.  Of 
course,  there  might  be  such  glaring  repugnance  between  the 
fact  and  the  statement  in  a  given  case  tha4;  the  applicant's 
failure  to  correct  the  statement  would  be  evidence  of  fraud  on 
his  part;  but  this  is  not  such  case.  Here  WiUiams  was  a  fore-' 
man  in  a  railroad  yard.  He  was,  it  is  true,  not  foreman  of 
the  yard,  but  he  was  foreman  of  an  engine  and  switching  *^* 
crew  working  in  the  yard,  and  the  evidence  is  free  from  con- 
flict to  show  that  there  was  no  other  sort  of  foreman  in  that 
yard,  and  it  tends  to  show  that  there  was  no  other  sort  of  fore- 
man in  any  railroad  yard.  The  faot  that  he  allowed  to  pass 
unchallenged  the  statement  of  the  agent  that  he  was  "foreman 
of  R.  B.  yard"  with  full  knowledge  of  it  does  not  tend  to  show 
fault  or  fraud  on  his  part.  To  the  extent  there  might  be 
difference  and  discrepancy  between  the  fact  and  the  statement 
he  had  a  right  to  rely  upon  the  better  knowledge  of  the  agent 
as  to  what  statement  for  the  purposes  of  this  occasion  correctly 
set  forth  his  occupation.  Upon  the  ground,  therefore,  that 
the  company  knew  what  Williams'  occupation  was,  and  that 
he  w«s  not  at  fault  in  respect  of  the  statement  made  in  the 
application,  for  that  he  was  justified  in  assuming  its  correct- 
ness, his  knowledge  that  the  statement  was  embraced  in  the 
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application  he  signed  is  immaterial  and  the  demurrer  to  the 
replication  was  well  overruled:  Alabama  Gold  Life  Ins.  Co.  v. 
Garner,  77  Ala.  210;  Sellers  v.  Commercial  Fire  Ins.  Co.,  105 
Ala.  282;  Creed  v.  Sun  Fire  Office,  101  Ala.  522,  46  Am.  St. 
Eep.  134;  AVilliamson  v.  New  Orleans  Ins.  Assn.,  84  Ala.  106. 

But  the  knowledge  or  notice  of  the  company  itself  on  the 
facts  set  up  in  the  replication  was  constructive  merely;  it  did 
not  have  actual  knowledge  that  Williams  was  the  foreman  of 
a  switching  crew,  but  the  agent's  knowledge  on  this  subject  is 
imputed  to  it.  Now,  if  the  facts  were  not  as  laid  in  the  repli- 
cation, but  were  different  therefrom  in  respect  of  the  answer 
made  by  Williams  to  the  question,  in  that,  as  there  is  a  tend- 
ency of  the  evidence  to  show,  Williams  in  terms  falsely  rep- 
resented to  McCluskey  that  he  was  foreman  of  a  railroad  yard, 
and  there  was  such  a  position  and  it  was  less  hazardous  than 
that  of  switch  foreman,  in  our  opinion,  plaintiff  should  not 
be  allowed  to  recover,  although  McCluskey  knew  or  had  been 
informed  that  Williams  was  foreman  of  a  switching  crew.  In 
the  case  just  put,  the  application  containing  the  false  statement 
furnished  all  the  actual  information  the  company  itself  had 
as  to  Williams'  occupation,  and  by  it  the  insurer  was  misled 
to  issue  the  policy.  McCluskey,  in  forwarding  it,  was  either 
acting  in  collusion  with  Williams  to  defraud,  the  company — and 
^*®  all  authorities  concur  that  that  is  ground  for  avoiding 
the  policy — or,  at  the  very  least,  he  was  induced  in  some  way 
by  Williams  to  get  that  false  statement  before  the  company — 
either  for  that  the  fact  of  its  being  made  caused  him  to  doubt 
his  knowledge  or  the  correctness  of  his  previous  information 
on  the  subject,  or  otherwise — and  in  any  event  it  would  not 
have  come  to  the  company,  they  would  not  have  acted  upon  it, 
they  would  not  have  been  misled  by  it  had  Williams  not  made 
the  false  statement.  On  these  tendencies  of  the  evidence,  there- 
fore, Williams  was  clearly  at  fault  in  making  the  statement 
that  he  was  foreman  of  a  railroad  yard;  and  sound  principle, 
as  well  as  the  best  considered  adjudications,  constrain  us  to 
hold  that,  if  these  be  the  facts,  the  misstatement  avoids  the 
policy,  notwithstanding  the  agent  knew  the  falsity  of  the  answer 
when  he  wrote  it  down  and  sent  the  application  to  the  company. 
This  is  the  vitiating  fault  on  the  part  of  the  applicant  which 
is  referred  to  in  our  own  cases  cited  above,  and  which  is  so  de- 
clared by  the  weight  of  authority  in  other  jurisdictions:  1  May 
on  Insurance,  sec.  133  B. 
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If  the  facts  were  as  they  were  alleged  in  the  replication— 
if  Williams  was  not  at  fault  in  representing  his  occupation  to 
the  agent — if  the  agent  knew  his  occupation,  and  hence  the 
company — the  issuance  of  the  certificate  to  him  was  a  waiver 
of  the  stipulation  against  his  engaging  in  a  hazardous  occupa- 
tion. On  the  case  supposed,  he  was  insured  by  the  company 
while  engaged  to  its  knowledge  in  the  only  hazardous  occupa- 
tion in  which  he  was  engaged  at  all,  and  he  was  insured  with 
respect  to  that  occupation.  He  never  changed  his  pursuits, 
but  continued  in  them  to  the  instant  of  his  death.  The  de- 
fense that  he  violated  the  agreement  not  to  engage  in  a  haz- 
ardous occupation  is,  therefore,  merely  cumulative  upon  the  de- 
fense that  he  misrepresented  his  occupation.  If  the  latter  fails, 
the  former  must  fail  also;  and  if  the  latter  is  made  good,  the 
former  recovery  is  defeated  without  the  aid  of  the  latter. 

Another  defense  much  insisted  upon  is  that  the  policy  or 
certificate  of  insurance  was  never  delivered  to  the  insured,  and 
hence  that  the  contract  sued  on  was  not  entered  into  by  the  de- 
fendant. There  is  a  plea  of  non  es.t  factum  ^^"^  setting  up  this 
defense,  and  issue  was  taken  upon  it.  The  evidence  received 
on  this  issue  was  free  from  conflict  to  the  effect  that  the  policy 
was  written  out  at  the  home  office  of  the  company  in  Chicago, 
Illinois,  signed  by  its  president  and  secretarj',  and  mailed,  duly 
stamped,  on  December  23,  1896,  addressed  to  C.  V.  Williams, 
the  person  applying  for  the  insurance,  at  Bessemer,  Alabama, 
the  place  of  his  residence.  Williams  came  to  his  death  the 
following  day,  December  24,  1896.  There  can,  of  course,  be 
no  sort  of  doubt  that  on  this  state  of  case  the  mailing  of  the 
policy  at  Chicago  was  then  and  there  in  legal  contemplation 
and  effect  a  delivery  of  it  to  Williams  on  that  day,  December 
23,  1896:  1  May  on  Insurance,  sees.  46-49;  1  Bacon  on  Benefit 
Societies,  sees.  272,  273;  Hartford  Fire  Ins.  Co.  v.  King,  106 
Ala.  619.  In  this  connection  there  was  a  special  plea  intended 
to  set  up  that  it  was  agreed  by  the  terms  of  the  application  that 
the  contract  of  insurance  "should  not  take  effect  until  the 
first  assessment  and  admission  fee  was  paid  and  said  certificate 
of  membership  [the  policy]  delivered  to  said  Charles  V.  Will- 
iams 'during  his  life  and  continuance  in  good  health,'  and  de- 
fendant avers  that  said  first  assessment  and  admission  fee  was 
not  paid,  and  said  policy  was  not  delivered  to  said  Charles  V. 
Williams  'during  his  life  and  continuance  in  good  health.' " 
The  plaintiff  replied  to  this  plea  that  the  certificate  was  signed 
by  the  officers  of  the  company  whose  names  appear  on  the  copy 
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thereof  set  out  in  the  complaint,  on  the  twenty-third  day  of 
Decem'ber,  1896,  and  that  about  2  P.  M.  on  that  day  "the  said 
policy  so  signed,  with  the  seal  of  the  company  attached  there- 
to, was  placed  in  an  envelope  addressed  to  said  Charles  V. 
WiUiams  at  Bessemer,  Alabama,  and  deposited  at  about  2 
P.  M.  on  said  day  in  the  postoifice  at  Chicago,  Illinois;  and  that 
at  that  time  the  said  Charles  V.  Williams  was  in  life  and  in 
good  health,  and  did  not  die  until  the  twenty-fourth  day  of 
December,  1896;  and  the  plaintiff  further  avers  that  on,  to  wit, 
the  eighteenth  day  of  November,  1896,  J.  A.  McCluskey,  who 
was  the  agent  of  defendant  for  soliciting  insurance  and  who 
applied  to  the  said  Williams  to  take  out  a  certificate  of  mem- 
bership in  the  defendant  company,  at  the  time  of  doing  so 
informed  the  said  Williams  that  the  sum  of  two  *"**  dollars 
and  forty-six  cents  was  the  amount  of  the  first  assessment  and 
admission  fee,  which  by  the  rules  and  regulations  of  the  de- 
fendant was  required  to  be  paid  by  him  on  his  certificate  of 
membership  in  the  Triple  link  Mutual  Indemnity  Association 
for  insurance  limited  to  one  thousand  dollars;  and  that  then 
and  there  the  said  Williams  paid  to  the  said  McCluskey,  as  such 
agent,  the  said  sum  of  two  dollars  and  forty-six  cents  as  such 
first  assessment  and  admission  fee,  and  the  said  McCluskey 
gave  him  a  receipt  therefor;  and  that  the  said  McCluskey  did 
not  advise  or  inform  said  Williams  then  or  at  any  other  time 
that  any  other  or  greater  sum  than  two  dollars  and  forty-six 
cents  was  the  first  assessment  and  admission  fee  which  was 
necessary  to  be  paid  in  order  to  secure  said  insurance,  nor  did 
he  demand  of  said  Williams  any  other  or  different  or  greater 
sum  than  two  dollars  and  forty-six  cents  for  that  purpose." 
The  policy  recites  that  Williams  resided  at  that  time  at  Besse- 
mer, Alabama,  and  the  policy  was  set  out  in  the  complaint.  It 
was  not  necessary  for  this  replication  to  reiterate  his  residence 
at  that  place,  even  conxreding  that  there  need  have  been  any 
averment  on  that  subject,  which  is  by  no  means  clear,  since 
it  may  well  be  that  the  mailing  of  the  policy  to  the  place  where 
the  officers  of  the  company  supposed  him  to  reside,  as  is 
evidenced  by  the  recital,  would  as  effectually  evidence  their 
intention  to  deliver  it,  though  they  may  be  mistaken  in  point 
of  fact,  as  mailing  it  to  his  true  address. 

Nor  is  it  a  good  objection  to  the  replication  that  it  fails  to 
aver  that  the  officers  of  the  company  put  the  policy  in  the 
mails  at  Chicago.  The  averment  is  that  the  policy  was  properly 
signed  and  sealed  by  the  company,  and  about  a  stated  hour 
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was  placed  in  the  postoffice  at  Chicago.  The  necessary  im- 
plication is  that  it  was  mailed  by  the  company.  It  would  be 
an  unreasonable  and  absurd  construction  of  the  averment  to 
hold  it  to  mean  that  this  was  done  by  a  stranger  without  the 
assent  of  the  defendant,  and  courts  do  not  adopt  absurd  con- 
structions even  against  a  pleader. 

The  defendant  rejoined  to  this  replication  "that,  at  the  time 
assured  paid  the  two  dollars  and  forty-six  cents  set  out  in  said 
replication,  the  said  assured  knew  that  the  first  assessment  and 
admission  fee  was  a  sum  greater  than  the  amount  paid  by  *^® 
him,  namely  two  dollars  and  forty-six  cents.'*  Bead  strictly, 
this  is  an  averment  that  the  greater  sum  was  forty-six  cents. 
But  aside  from  that,  the  rejoinder  was  bad.  McCluskey,  rep- 
resenting and  standing  in  the  place  of  the  company,  had  a 
right  to  bind  it  by  accepting  less  than  the  inital  fee,  and,  if 
he  did  so  and  the  policy  was  issued,  it  is  of  no  consequence 
that  Williams  knew  that  the  regular  and  customary  fee  charged 
by  the  company  was  more  than  the  company  charged  him. 

The  court  in  its  general  charge  instructed  the  jury  as  fol- 
lows: *1t  is  for  you  to  say,  gentlemen  of  the  jury,  what  an- 
swer was  given  to  the  agent.  If  you  should  say,  from  the  evi- 
dence in  this  case,  at  the  time  when  the  application  for  the 
policy  was  made  by  Williams,  the  assured,  that  he,  through  in- 
advertence, or  through  intention,  or  for  any  other  reason,  mis- 
led or  imposed  upon  the  company  in  the  matter  of  his  state- 
ment of  his  occupation  then  he  would  not  be  entitled  to  re- 
cover. But  if  he  made  a  statement  of  what  his  business  was, 
although  he  did  not  go  into  detail  of  what  it  was,  and  the 
agent  of  the  insurance  company  knew  what  his  business  was 
from  any  dealings  or  transactions  with  him  while  he  was 
seeking  to  effect  the  policy  of  insurance  between  them,  then 
thait  knowledge  would  be  the  knowledge  of  the  company,  and 
the  company  would  be  misled,  not  by  any  act  of  the  assured, 
but  by  the  act  of  the  agent,  if  there  was  an  answer  to  a  ques- 
tion that  was  not  true,  and  such  mistake  could  not  operate 
to  the  injury  of  the  applicant,  and  the  insurance  company  would 
be  bound  just  as  if  the  applicant  has  stated  the  facts  truth- 
fully," The  defendant  excepted  to  the  last  sentence  in  the 
foregoing  instruction.  On  the  principles  we  have  above  de- 
clared the  exception  is  well  taken.  Where  the  insurance  com- 
pany is  misled  by  a  false  warranty  of  the  applicant  as  to  his 
occupation,  the  knowledge  of  the  agent  of  its  falsity  does  not, 
as  we  have  seen,  emasculate  the  warranty  of  its  vitiating  quality. 
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Whatever  his  knowledge,  it  is  to  be  presumed  the  agent  would 
not  have  sent  the  false  statement  to  his  principal  but  for  its 
having  been  made  by  the  applicant;  indeed,  the  greater  and 
more  accurate  the  agent's  knowledge,  the  more  certain  it  is  that 
a  statement  contrary  to  the  truth  is  due  to  the  fault  of  the  •"•'^ 
applicant.  The  court  erred  in  the  part  of  the  charge  under 
consideration,  and  the  ruling  is  not  aided  by  other  parts  of 
the  general  charge. 

Upon  the  same  considerations  charges  5  and  17  refused  to 
the  defendant  are  only  faulty,  if  at  all  so,  in  assuming  that 
there  was  such  a  position  in  railroad  service  as  foreman  of  a 
railroad  yard.  The  remaining  portions  of  the  court's  general 
charge  and  its  other  rulings  upon  charges  requested  by  plaintiff 
and  given,  and  requested  by  defendant  and  refused  are  in 
consonance  with  the  views  we  have  expressed  in  the  course 
of  this  opinion. 

We  shall  not  discuss  the  rulings  of  the  trial  court  on  the 
admissibility  of  testimony.  They  have  been  examined  and  con- 
sidered and  found  to  be  free  from  error  prejudicial  to  appellant. 

Eeversed  and  remanded. 


INSURANCE,  LIFE— ENTRY  OF  FALSE  ANSWERS— If  an  ap- 
plication for  life  insurance  is  drawn  by  an  agent  of  the  insurer,  and 
the  answers  to  interrogatories  contained  therein  are  written  by  him 
in  filling  out  the  application,  without  fraud  or  collusion  on  the  part 
of  the  applicant,  the  insurer  is  estopped  to  controvert  the  truth  of 
such  statements  in  an  action  upon  the  Instrument:  Marston  v.  Ken- 
nebec etc.  Ins.  Co.,  89  Me.  266,  56  Am.  St.  Rep.  412.  Where  an 
agent  talcing  an  application  for  insurance  receives  true  answers  and 
writes  out  false  ones,  the  policy  is  regarded  as  based  on  the  an- 
swers given,  rather  than  on  those  fraudulently  inserted:  See  the 
extended  note  to  Wheaton  v.  North  British  etc.  Ins.  Co.,  9  Am.  St. 
Rep.  232,  233.  And  where  an  applicant  answers  questions  truth- 
fully, false  answers  inserted  by  the  medical  examiner  do  not  in- 
validate the  insurance:  Royal  Neighbors  etc.  T.  Boman,  177  111.  27, 
69  Am.  St.  Rep.  201. 

INSURANCE— DELIVERY  OF  POLICY.— Whether  a  policy  has 
been  delivered  does  not  depend  upon  its  manual  possession  by  the 
assured,  but  upon  the  Intention  of  the  parties  as  manifested  by  their 
acts  or  agreements:  Phoenix  Assur.  Co.  v.  McAuthor,  116  Ala.  659, 
67  Am.  St.  Rep.  154.  And  if  an  officer  of  an  insurance  company 
fills  out  a  policy  with  intent  to  have  it  talie  immediate  effect,  and 
causes  it  to  be  mailed  to  the  applicant  as  of  force  and  effect  at  that 
time,  the  company  cannot  claim  there  was  no  delivery,  although  the 
policy  did  not  reach  its  destination  until  after  the  death  of  the  ap- 
plicant: See  the  monographic  note  to  New  York  Life  Ins.  Co.  v. 
Babcock,  69  Am.  St.  Rep.  147. 
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BIRMINGHAM   WATER    WOEKS    COMPANY  t.  HUME. 
[121  Alabama,  168.] 

HUSBAND  AND  WIFE  —  PROPERTY  RIGHTS.— As  be- 
tween husband  and  wife,  their  rights  in  personal  property  coming 
to  her  attach  under  and  are  governed  by  the  law  of  the  place  where 
they  are  domiciled  at  the  time  the  property  is  received. 

PRESUMPTION.— IT  IS  PRESUMED  THAT  THE  COM- 
MON LAW  PREVAILS  in  states  which  are  judicially  known  to  be 
of  common-law  origin. 

HUSBAND  AND  WIFE— CHOSES  IN  AC3TI0N.— At  common 
law,  a  husband  Is  entitled,  during  coverture,  to  receive  and  to  re- 
duce to  his  possession  and  ownership  all  choses  in  action  belonging 
to  his  wife  at  the  time  of  the  marriage,  or  which  may  accrue  to 
her  while  the  coverture  continues. 

HUSBAND  AND  WIFE— CHOSES  IN  ACTION— ASSIGN • 
MENT.— A  husband  may,  during  the  coverture,  for  a  valuable  con- 
sideration, assign  the  choses  in  action  of  his  wife,  which  are  capa- 
ble of  being  immediately  reduced  to  possession,  so  as  to  vest  at 
least  the  beneficial  ownership  in  the  purchaser. 

HUSBAND  AND  WIFE— WIFE'S  CORPORATE  STOCK- 
ASSIGNMENT  BY  HUSBAND.— Shares  In  the  capital  stock  of  a 
corporation  belonging  to  a  wife  are  choses  in  action  and  may  be 
assigned  for  value  by  her  husband  without  her  concuiTence  or  act 
of  transfer. 

Bill  to  compel  a  transfer  of  stock.  In  1895,  the  appellant 
company  issued  a  certificate  of  stock  to  Mrs.  J.  T.  Johnson, 
who  at  that  time  lived  with  her  husband  in  Tennessee.  Mrs. 
Johnson  at  once  indorsed  the  certificate  in  blank  and  gave 
it  to  her  husband,  who,  for  a  valuaible  consideration,  trans- 
ferred it  to  Bobbins  and  Gammon  as  collateral,  and  they  filled 
up  the  indorsement  signed  by  Mr.  Johnson  with  their  names. 
Johnson  afterward  redeemed  the  certificate  and  had  it  re- 
transferred  to  him  in  writing.  He  then  sold  it  to  the  plain- 
tiff, Hume,  and  assigned  it  to  him  in  writing.  Hume  brought 
this  action  against  the  appellant  company  to  compel  a  trans- 
fer to  him  of  the  stock  on  its  books,  and  the  payment  of  the 
dividends.     Judgment  for  plaintiff,  and  defendant  appealed. 

A.  T.  London,  for  the  appellant. 

J.  E.  Webb,  for  the  appellee, 

»T»  SHARP,  J.  As  between  the  husband  and  the  wife, 
their  rights  in  personal  property  coming  to  the  wife  attach 
under  and  are  governed  by  the  law  of  the  place  where  they  are 
domiciled  at  the  time  the  property  is  received:  Mc Anally  y. 
O'Neal,  66  Ala.  299;  Gluck  v.  Cox,  76  Ala.  310;  3  Am.  &  Eng. 
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Ency.  of  Law,  575.  The  rule  is  established  here  that  when  the 
contrary  is  not  shown,  it  wiU  be  presumed  thai  the  common 
law  prevails  in  states  which  are  judicially  known  to  be  of  com- 
mon origin  with  this  state:  Inge  v.  Murphy,  10  Ala.  885;  Connor 
V.  Trawick,  37  Ala.  289,  79  Am.  Dec.  58;  Bradley  v.  Harden, 
73  Ala.  70;  1  Brickell's  Digest,  sec.  9,  p.  349.  The  case  of 
Kennebrew  v.  Southern  etc.  Co.,  106  Ala.  377,  cited  as  being 
opposed  to  this  rule  was  ruled  with  express  reference  to  the 
peculiar  legal  system  of  Louisiana,  and  is  not  in  conflict  with 
the  rule  stated. 

Tennessee  having  an  origin  common  with  that  of  the  older 
states,  and  nothing  appearing  in  the  bill  to  destroy  the  pre- 
sumption of  the  reign  there  of  common  law,  we  must  apply  it 
in  determining  this  case. 

By  the  common  law,  the  husband  was  entitled  during  cover- 
ture to  receive  and  to  reduce  to  his  possession  and  ownership 
all  choses  in  action  belonging  to  the  wife  at  the  time  of  mar- 
riage, or  which  may  accrue  to  her  while  the  coverture  con- 
tinues. As  to  what  acts  of  the  husband  will  amount  to  such 
reduction  to  his  possession  no  rule  ^'^^  has  been  declared  which 
will  apply  with  precision  to  the  varied  transactions  of  that 
nature.  That  the  husband  may,  during  the  coverture  in  the 
assertion  of  his  marital  rights  and  for  a  valuable  considera4;ion, 
assign  the  choses  in  action  of  the  wife  which  are  capable  of 
being  immediately  reduced  to  possession  so  as  to  vest  at  least 
the  beneficial  ownership  in  the  purchaser,  the  authorities  are 
generally  agreed:  2  Kent's  Commentaries,  137-139,  and  notes; 
Clancy  on  Husband  and  Wife,  150;  Schuyler  v.  Hoyle,  5  Johns. 
Ch.  196;  Needles  v.  Needles,  7  Ohio  St.  432,  70  Am.  Dec.  85; 
Caplinger  v.  Sullivan,  37  Am.  Dec.  575,  and  cases  collected  in 
note;  Siter's  Appeal,  4  Rawle,  467;  McConnell  v.  Wenrick, 
16  Pa.  St.  365;  Webb's  Appeal,  21  Pa.  St.  248;  Eice  v.  Mc- 
Eeynolds,  8  Lea,  36;  George  v.  Goldsby,  23  Ala.  326. 

Shares  in  the  capital  stock  of  a  business  corporation  cannot 
be  reduced  to  possession  by  collection  as  in  the  case  of  moneyed 
contracts,  but,  representing  as  they  do  intangible  interests  in 
the  property  of  the  corporation,  they  are  classed  as  choses  in 
action,  and  when  belonging  to  the  wife  are  subject  to  the  hus- 
band's common-law  power  of  appropriation^  and  this  power 
he  may  exercise  by  assigning  the  shares  for  value:  Cu minings 
V.  Cummings,  146  Mass.  501;  Rice  v.  McReynolds,  8  Lea,  36. 
The  last-named  case  is  confirmatory  of  the  presumption  that 
as  to  such  right  of  the  husband  the  oommon-law  rule  was  pre- 
vailing in  Tennessee  when  these  transactions  were  had. 
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Wlietlier  the  pledge  of  Mrs.  Johnson's  stock  in  1895  ajnounted 
to  a  reduction  to  the  possession  of  her  husband  may  become 
a  question  of  fact  depending  largely  upon  whether  his  inten- 
tion was  to  thereby  finally  appropriate  the  stock  as  his  own. 
The  bill  avers  sufbstantially  that  suoh  was  his  purpose  and  its 
sufficiency  in  that  respect  is  not  challenged  by  demurrer.  No 
concurrence  or  act  of  transfer  on  the  part  of  Mrs.  Johnson  was 
needed  to  perfect  her  husband's  common-law  right  ajid  power 
of  appropriation.  The  transaction  being  in  Tennessee,  the 
statutes  of  Alabama  relating  to  the  disposition  of  the  wife's 
property  are  without  application  to  this  case. 

The  decree  of  the  chancery  court  will  be  affirmed  at  appel- 
lants' cost. 


IT  IS  PRESUMED  THAT  THE  COMMON  LAW  exists  In  a 
sister  state:  Burdict  v.  Missouri  Pac.  Ry.  Co.,  123  Mo.  221,  45  Am. 
St.  Rep.  528;  Peet  v.  Hatcher,  112  Ala.  514,  57  Am.  S-t.  Rep.  45. 

PERSONAL  PROPERTY  IS  SUBJECT  TO  THE  LAW  of  the 
owner's  domicile:  Note  to  Consolidated  etc.  Co.  v.  Collier,  39  Am. 
St.  Rep.  186.  A  husband's  right  to  his  wife's  movables  Is  deter- 
mined by  the  law  of  his  domicile,  if  they  have  different  domiciles, 
and  by  the  law  of  the  new  domicile.  If  they  change  domiciles,  as  to 
property  acquired  after  the  change:  Kneeland  v.  Ensley,  Meigs, 
620,  33  Am.  Dec.  168. 

A  HUSBAND  IS  ENTITLED  TO  HIS  WIFE'S  CHOSES  In 
action  upon  reducing  them  to  possession,  whether  they  belonged 
to  her  at  the  time  of  maiTiage  or  accrued  to  her  during  coverture: 
Leakey  v.  Maupin.  10  Mo.  368,  47  Am.  Dec.  120;  Burleigh  v.  Coffin, 
22  N.  H.  118,  53  Am.  Dec.  23a  See,  too,  Botts  v.  Gooch,  97  Mo. 
88,  10  Am.  St.  Rep.  286. 

AN  ASSIGNMENT  OP  A  WIPE'S  CHOSES  IN  ACTION  by 
her  husband  Is  effectual,  if  at  the  time  of  the  assignment,  or  after- 
ward during  bis  lifetime,  he  Is  In  condition  to  reduce  them  to  pos- 
session:  Browning  v.  Headley,  2  Rob.  (Va.)  340,  40  Am.  Dec  765; 
monographic  note  to  Caplinger  t.  Sullivan,  87  Am.  Dec.  580. 
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ALABAMA   MINERAL  LAND   COMPANY  v.  JACKSON. 
[121  Alabama,  172.] 

STATUTE  OF  FRAUDS— UNCERTAINTY  OF  DESCRIP- 
TION.—Under  the  statute  of  frauds  the  written  agi-eement  or  mem- 
orandum must  describe  the  subject  matter  directly  or  by  reference 
to  something  outside  of  the  writing,  by  resorting  to  which  certainty 
may  be  attained. 

SPECIFIC  PERFORMANCE-UNCERTAINTY  OF  CON- 
TRACT,—A  contract  which  is  so  uncertain  in  respect  of  its  subject 
matter  that  it  neither  identifies  the  thing  by  describing  it,  nor  fur- 
nishes any  data  by  which  certainty  of  Identification  can  be  at- 
tained, is  void. 

STATUTE  OF  FRAUDS— EFFECT  OF  CONTRACTS.— A 
contract  falling  under  the  influence  of  the  statute  of  frauds,  and 
not  complying  with  its  provisions,  cannot  be  directly  enforced,  nor 
can  damages  be  awarded  for  its  violation. 

STATUTE  OF  FRAUDS— ESTOPPEL  TO  ASSERT.— Al- 
though under  a  contract  for  the  sale  of  land,  it  is  the  duty  of  one 
of  the  parties  to  remove  the  uncertainty  of  description  of  the  sub- 
ject matter  by  designating  the  specific  lands  to  which  it  Is  to  ap- 
ply, he  is  not  thereby  estopped  to  deny  the  validity  of  the  contract 
under  the  statute  of  frauds. 

STATUTE  OF  FRAUDS.— AN  AGREEMENT  TO  MAKE  A 
CONTRACT  for  the  sale  of  lands  must  itself  comply  with  the  stat- 
ute of  frauds  in  all  essential  respects,  including  a  description  of 
the  land.  Otherwise,  the  agreement  is  void,  and  cannot  support 
either  a  bill  for  specific  performance,  or  an  action  for  damages. 

STATUTE  OF  FRAUDS— CONTRACT  TO  PURCHASE 
TIMBER.— A  written  agreement  by  which  one  undertakes  to  sell 
and  another  to  purchase  the  timber  on  a  certain  number  of  acres 
of  land,  to  be  selected  by  the  purchaser,  amounts  to  an  agreement 
to  make  a  contract  for  the  sale  of  the  land,  and  is,  until  such  selec- 
tion is  made  in  writing,  void  under  the  statute  of  frauds. 

S.  D.  Logan  and  J.  J.  Willett,  for  the  appellant. 

Gunter  &  Gunter,  for  the  appellee. 

*'^"*  McCLELLAN,  C.  J.  Writings  were  signed  by  the  Ala- 
bama Mineral  Land  Company  and  E.  E.  Jackson,  'by  which  in 
terms  the  latter  was  to  purchase  from  the  former,  at  a  stipu- 
lated price  per  acre,  "the  timber  from  a  continuous  block  of 
ten  thousand  acres,  consecutive  sections,  in  a  northwesterly  line 
from  Maplesville,  townships  21  and  23,"  the  purchaser  to  de- 
termine upon  a  continuous  body  of  lands,  mineral  lands  ex- 
cepted, and  to  designate  the  same  to  seller  on  a  day  named. 
It  was  further  stipulated  that  in  "case  of  any  material  tract 
recently  timbered  having  been  cleared  of  said  timber,  or  pil- 
laged of  same  to  any  material  extent,  the  seller  will  substitute 
other  lands  for  cutting  in  its  stead"  at  any  time  prior  to  a 
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stated  date.  The  purchaser  failed  to  determine  upon  and  desig- 
nate a  body  of  lands,  or  -the  lands  contemplated  in  the  agree- 
ment, and  failed  to  make  the  pajmaents  provided  for  in  the 
writing.  The  action  is  prosecuted  by  the  land  company.  The 
complaint  claims  forty-five  thousand  dollars  damages  for  the 
breach  of  the  alleged  contract  stated  aibove,  which  is  sed;  out  in 
the  complaint;  and  the  plaintiff,  after  averring  that  it  had 
fully  complied  with  all  the  provisions  of  said  contract  on  its 
part,  assigned  the  following  breaches  thereof  on  the  part  of 
the  defendant:  "1.  That  defendant  failed  to  designate  the  lands 
on  which  he  was  to  cut  and  remove  the  timber,  and  has  failed 
to  make  payment  for  said  timber  as  provided  in  said  contract; 
2.  Defendant  willfully  refused  to  complete  said  contract  by 
willfully  refusing  to  designate  said  ten  thousand  acres  from 
which  the  timber  was  to  be  cut;  3.  Defendant  has  failed  and 
refused  to  purchase  the  timber  from  said  ten  thousand  acrea 
as  provided  in  said  contract,  and  has  failed  and  refused  to  pay 
for  the  same." 

To  this  complaint  the  defendant  pleaded,  among  other  de- 
fenses, the  statute  of  frauds  for  insufficient  description  of  the 
land  an  interest  in  which  was  intended  to  be  embraced  in  the 
contract.  Plaintiff  demurred  to  the  *"  pleas — 7  and  9 — set- 
ting up  this  defense,  and  its  demurrers  were  overruled.  This 
ruling  presents  the  question  of  importance  involved  on  this 
appeal. 

Under  the  statute  of  frauds,  the  written  agreement  or  mem- 
orandum must  describe  the  subject  matter  directly  or  by  ref- 
erence to  something  outside  of  the  writing  by  resorting  to  which 
certainty  may  be  attained.  It  requires  no  discussion  to  demon- 
strate that  the  contract  under  consideration  does  not,  either  in 
itself  or  by  reference,  describe  the  land  intended  to  be  sold  so 
as  to  admit  of  or  to  furnish  means  for  its  identification.  To  the 
contrary,  the  writing  expressly  refers  the  segregation  and 
identification  of  the  land  to  the  selection  of  the  purchasers  with- 
in certain  very  uncertain  limitations.  There  cannot,  we  think, 
be  two  opinions  on  the  inquiry  whether  this  writing,  intended 
to  evidence  a  sale  and  purchase  of  an  interest  in  lands,  fills 
the  requirement  of  the  statute  of  frauds.  Manifestly,  it  does 
not.  And  we  do  not  understand  appellant's  counsel  to  seri- 
ously insist  that  the  writing  bound  the  plaintiff  to  sell  and  the 
defendant  to  purchase  any  particular  land,  and  it  is  admitted 
that  the  agreement  could  not  be  specifically  enforced  in  equity. 
But  it  is  insisted  for  appellant  that  while  the  land  has  not 
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•been  designated  by  the  defendant,  and  wihile  a  cOurt  of  chan- 
cery would  not  select  the  ten  thousand  acres  contemplated  by 
the  contract  for  the  defendant,  Jackson,  and  force  him  to  take 
them,  yet  the  seller  has  a  remedy  in  an  action  for  a  breach  of 
the  contract  against  Jackson,  for  that  he  failed  and  refused  to 
determine  upon  and  designate  particular  land  as  by  the  terms 
of  the  writing  he  was  required  to  do,  the  theory  being,  in  the 
first  place,  that  the  same  certainty  of  description  is  not  neces- 
sary in  the  contract  for  the  purposes  of  an  action  at  law  for 
its  breach  as  is  required  on  a  bill  filed  for  its  specific  perform- 
ance in  equity,  and,  in  the  second  place,  that  the  defendant  is 
estopped  to  say  that  the  contract  is  void  for  uncertainty  as  to 
its  subject  matter,  because,  under  the  terms  of  the  writing,  it 
was  his  duty  to  remove  that  element  of  uncertainty  by  designat- 
ing the  particular  land  to  be  covered  by  the  contract. 

We  cannot  assent  to  either  of  these  propositions.  A  contract 
which  is  so  uncertain  in  respect  of  its  subject  ^'^^  matter  that 
it  neither  identifies  the  thing  by  describing  it  nor  furnishes 
any  data  by  which  certainty  of  identification  can  be  attained  is 
void  as  well  at  law  as  in  equity  and  as  incapable  of  supporting 
an  action  for  damages  as  of  supporting  a  bill  for  specific  per- 
formance, upon  proper  objection  taken.  The  infirmity  of  the 
contract  here  under  consideration  is  that  it  not  only  does  not 
attempt  to  describe  the  land,  but  expressly  provides  that  the 
identity  of  the  subject  matter  shall  be  fixed  by  acts  in  pais  to 
be  subsequently  performed  by  the  purchaser;  and  until  such 
acts  are  performed,  no  court  can  for  any  purpose  say  that  any 
certain  land  is  embraced  in  the  writing,  and  no  court  can  give 
validity  to  it  as  a  contract  for  the  sale  of  any  land  either  direct- 
ly^ by  enforcing  its  specific  performance,  or  indirectly,  by 
awarding  damages  for  its  breach.  It  falls  necessarily  within 
the  general  rule  that,  while  not  absolutely  void,  but  to  be  so 
held  upon  proper  objection,  a  contract  falling  under  the  in- 
fluence of  the  statute  of  frauds  and  not  complying  with  its 
provisions  will  not  be  directly  enforced  nor  will  damages  be 
awarded  for  its  violation.  The  true  view  of  this  writing  in  its 
final  analysis  is  this:  The  land  company  agrees  to  sell  to  Jack- 
son, and  Jackson  agrees  to  buy  from  the  company,  a  wholly 
uncertain  part  of  its  lands  for  a  stated  consideration.  This 
undertaking,  standing  alone,  is  of  no  efficacy  whatever  as  it  does 
not  identify  the  subject  matter,  and  there  results  from  the 
agreement  so  far  stated  no  obligation  on  the  part  of  the  com- 
pany to  sell  any  land  to  Jackson  and  no  obligation  on  Jackson 
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to  'buy  any  land  from  the  company.  The  only  further  provi- 
sion of  the  writing  bearing  on  the  matter  we  are  considering  is 
that  by  which  Jackson  agrees  to  determine  upon  and  to  desig- 
nate to  the  company  the  particular  ten  thousand  acres  of  its 
land  he  wiU  purchase  from  the  company,  and  the  correlative 
undertaking  of  the  company  to  sell  him  the  particular  acres  he 
thus  determines  upon  and  designates.  Clearly,  these  latter 
stipulations  are  of  no  effect  toward  supplying  identification  of 
the  subject  matter  until  they  are  complied  with.  So  long  as 
the  particular  lands  are  not  determined  upon  by  Jackson  and 
designated  by  him  to  the  company,  the  whole  agreement  re- 
mains at  large  as  to  the  thing  intended  to  be  contracted  ^'''^ 
about,  the  infirmity  of  the  absence  of  identification  still  at- 
taches to  the  writing,  and  it  cannot  be  said  that  there  is  any 
contract  to  sell  any  land  because  there  is  no  contract  to  sell  any 
particular  land.  Had  Jackson  determined  upon  and  designated 
the  particular  ten  thousand  acres  to  be  sold  and  purchased,  and 
evidenced  such  determination  and  designation  by  writing,  the 
effect  would  have  been  to  complete,  or,  to  speak  accurately,  to 
make  a  contract  for  the  sale  of  land  where  no  contract  before 
existed.  The  undertaking  of  Jackson  to  determine  upon  and 
designate  lands  was  therefore,  in  substance  and  essentially,  an 
agreement  on  his  part  to  enter  into  a  contract  to  purchase  such 
lands  as  he  might  determine  upon  and  designate.  It  was  to  all 
intents  and  purposes  an  agreement  to  make  a  contract  for  the 
sale  and  purchase  of  lands.  And  like  the  contract  of  sale,  an 
agreement  to  make  such  contract  must  itself  comply  with  the 
statute  of  frauds  in  all  essential  respects,  including,  of  course  a 
description  of  the  land;  else  the  agreement  is  void  and  will  not 
support  either  a  bill  for  performance  or  an  action  for  damacres: 
Amburger  v.  Marvin,  4  E.  D.  Smith,  393;  Dicken  v.  McKinley, 
163  111.  318,  54  Am.  St.  Rep.  471;  Kaub  v.  Smith,  Gl  Mich.  543, 
1  Am.  St.  Hep.  619;  Wardell  v.  Williams,  62  Mich.  50,  4  Am. 
St.  Rep.  814;  Yates  v.  Martin,  2  Finn.  178;  Hayes  v.  Burkam, 
51  Ind.  130;  Smith  v.  Bowler,  2  Diss.  153;  Pulse  v.  Hamer,  8 
Or.  251;  Lcdford  v.  Ferrell,  34  N.  C.  285;  Martin  v.  Wharton, 
38  Ala.  637. 

The  undertaking  is  none  the  less  a  mere  engagement  to  make 
a  contract  for  the  sale  and  purchase  of  land  for  that  to  perfect 
the  contract  under  the  statute  of  frauds  requires  only  the  selec- 
tion and  designation  of  the  subject  matter.  This  very  thing 
is  as  essential  to  the  contract  under  the  statute  as  the  expres- 
sion of  a  consideration  or  the  subscription  of  the  party  to  be 
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charged;  and  it  would  scarcely  te  contended  even  that  a  writ- 
ing containing  every  requisite  except  the  expression  of  the  con- 
sideration and,  in  lieu  of  such  expression,  an  undertaking  on 
the  part  of  one  of  the  parties  to  express  the  consideration 
therein  subsequently,  or  in  another  writing,  could  be  made  the 
basis  for  awarding  damages  for  a  failure  to  execute  such  under- 
taking; or  that  a  parol  promise  ^''^  to  subscribe  a  writing  con- 
taining all  essential  stipulations  and  expressions  could  be  ac- 
tionable. That  is  what  we  have  in  this  case,  a  parol  promise; 
for,  every  requisite  to  the  contract  not  being  in  writing,  there 
is  no  written  contract  and  the  whole  transaction  lies  in  parol. 
It  might  as  well  be  insisted  that  where  the  contract  is  entirely 
verbal,  the  party  purchasing  agreeing  to  pay  a  portion  of  the 
purchase  money  and  take  possession  at  once,  and  thus  to  val- 
idate the  sale,  an  action  would  lie  for  his  failure  to  thus  per- 
fect the  contract  by  paying  and  taking  possession,  as  to  insist 
that  an  action  will  lie  upon  any  stipulation  of  an  agreement 
which  for  any  reason  is  void  under  the  statute  of  frauds. 

It  is  argued  for  appellant  "that  the  defendant,  Jackson,  can- 
not set  up  his  own  wrong  in  avoidance  of  the  contract."  The 
6bvious  vice  of  this  position  lies  in  its  assumption  that  there 
ever  was  a  contract  between  the  parties.  Of  course,  it  is  famil- 
iar law  "that  one  who  by  his  own  fault  has  prevented  the  per- 
formance by  the  other  party  of  the  contract,  or  made  perform- 
ance impossible,  cannot  claim  exemption  from  liability  on  the 
contract"  and  "that  in  the  case  of  dependent  promises,  a  plain- 
tiff who  has  come  short  of  fulfilling  because  the  defendant  pre- 
vented him,  may  maintain  his  action";  but  these  principles  pre- 
suppose the  existence  of  a  contract  between  the  parties,  a  legal, 
valid,  binding,  living  contract,  not  a  mere  form  of  words  with- 
out substance,  not  a  mere  expression  of  terms  which  on  their 
face  appear  to  set  forth  promises  and  obligations,  but  which,  by 
reason  of  some  positive  rule  of  law  operating  upon  the  terms  so 
expressed,  in  fact  and  in  law  bind  ncbody  to  do  anything.  If 
the  writing  under  discussion  could  have  been  a  contract  without 
containing  a  description  of  the  land,  and  the  plaintiff  had  been 
prevented  to  carry  out  its  part  of  the  contract  and  to  convey 
the  land  to  the  defendant  by  the  latter's  refusal  to  identify  the 
land  to  be  conveyed,  in  such  case  the  doctrine  contended  for 
would  obtain,  plaintiff's  failure  to  carry  out  its  undertakiDg 
having  been  caused  by  defendant's  own  wrong,  it  would  not  af- 
fect its  right  to  compensation  for  defendant's  default.  But  this 
statement  of  the  law  manifestly  assumes  the  very  point  in  issue. 
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the  existence  of  a  contract,  and  defendant's  ^"^  wrongful  pre- 
vention of  the  execution  of  its  legally  binding  stipulations  by 
the  plaintiff.  On  the  real  case  without  assumptions,  the  case 
we  have,  the  default  of  the  defendant  did  not  prevent  the  plain- 
tiff carrying  out  an  existing  contract,  but  it  prevented  any  con- 
tract coming  into  existence. 

Appellant's  counsel  cite  the  case  of  Lingeman  v.  Shirk,  15 
Ind.  App.  432,  as  being  directly  in  point  to  the  support  of  his 
contention  that  this  action  lies  on  Jackson's  undertaking  to 
"determine  upon  and  designate"  to  the  land  company  the  par- 
ticular ten  thousand  acres  of  land  to  be  embraced  in  the  con- 
tract. This  decision  may  be  all  that  is  claimed  for  it;  but  it 
is  not  supported  by  any  authority,  not  even  by  the  cases  cited 
in  it,  and  is,  in  our  opinion,  unsound  and  not  to  be  followed. 

These  views  fully  dispose  of  the  case  on  its  merits  against  ap- 
pellant and  we  do  not  understand  counsel  to  desire  the  decision 
of  other  points  appearing  on-  the  record. 

Affirmed. 


STATUTB  OP  FRAUDS.— THE  WRITING  relied  upon,  to  meet 
the  requirement  of  the  statute,  must  contain,  either  on  Its  face  or 
by  reference  to  other  writings,  a  sufficiently  clear  and  explicit  de- 
Bcription  of  the  property  to  render  it  capable  of  being  identified: 
Kopp  v.  Relter,  146  111.  437,  37  Am.  St  Rep.  156. 

A  CONTRACT  VOID  UNDER  THE  STATUTB  OF  FRAUDS 
cannot  be  used  for  any  purpose:  Wardell  v.  Williams.  62  Mich.  50, 
4  Am.  St  Rep.  814;  Raub  v.  Smith,  61  Mich.  543,  1  Am.  St  Rep. 
619. 

STATUTE  OF  FRAUDS.— A  SALE  OF  GROWING  TIMBER, 
to  be  presently  cut  and  removed  from  the  land,  is  within  the  statuta 
of  frauds:  Hlrth  v.  Graham,  50  Ohio  St  57,  40  Am.  St  Rep.  641. 

SPECIFIC  PERFORMANCE— DESCRIPTION  OF  SUBJECT 
MATTER.— Specific  performance  of  a  contract  to  convey  land  will 
be  decreed  only  when  the  description  of  the  subject  matter  Is  so 
certain  that  It  may  be  shown  therefrom  what  the  vendee  was  con- 
tracting for  and  the  vendor  selling:  Hamilton  v.  Harvey,  121  111. 
469.  2  Am.  St.  Rep.  118.  But  it  is  not  necessary  that  the  descrip- 
tion should  be  given  with  such  particularity  as  to  make  a  resort 
to  extrinsic  evidence  unnecessary:  Bacon  v.  Leslie,  SO  Kan.  494.  34 
Am.  St.  Rep.  184. 
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ALABAMA  MIDLAND  EAILWAY  COMPANY  r.  McGILL. 
[121  Alabama,  230.] 

RAILROADS— NEGLIGENCE  IN  RUNNING  TRAINS  AT 
NIGHT.— It  is  negligence  in  a  railroad  company  to  run  its  trains  in 
tiie  night-time  at  such  rate  of  speed  that  it  is  impossible,  by  the 
use  of  ordinary  means  and  appliances,  to  stop  the  train  within  the 
distance  in  which  stock  upon  the  track  can  be  seen  by  the  aid  of 
the  headlight  on  the  engine.  If  injury  results  from  such  negligence, 
the  company  is  liable  to  the  owner  of  the  stock  killed  or  injured. 

RAILROADS— NEGLIGENCE.— If  anything  In  surrounding 
conditions  and  circumstances  suggests  an  increase  of  care  in  the 
operation  of  a  railroad  train  to  avoid  peril  and  damage,  the  duty 
to  increase  such  care  proportionately  increases. 

A.  A.  Wiley,  for  the  appellant, 

0.  C.  Doster,  for  the  appellee. 

***  HAEALSON,  J.  Action  against  a  railroad  company  for 
negligence  in  killing  stock. 

1.  The  principle  is  too  well  established  to  be  longer  ques- 
tioned in  this  court  that  it  is  negligence  in  a  railroad  company 
to  run  its  trains  in  the  night-time  at  such  a  rate  of  speed  that 
it  is  impossible,  by  the  use  of  ordinary  means  and  appliances, 
to  stop  the  train  within  the  distance  in  which  the  stock  upon 
the  track  can  be  seen  by  the  aid  of  the  headlight  on  the  engine 
and  prevent  injuring  them,  and,  if  injury  results  from  such 
negligence,  the  railroad  company  is  liable  to  the  owner  thereof: 
^^  Louisville  etc.  B.  K.  Co.  v.  Kelton,  112  Ala.  533,  and  our 
cases  there  cited. 

2.  The  engineer  testified  that  he  was  running,  at  the  time 
of  the  accident,  forty-five  or  fifty  miles  an  hour,  which  was  his 
usual  speed;  that  it  was  about  10  o'clock  P.  M.  when  it  oc- 
curred; the  night  was  very  dark  and  foggy;  that  he  was  keeping 
a  sharp  lookout;  that  the  road  is  straight  for  about  three  hun- 
dred yards  west  of  the  trestle  where  the  animals  were  killed, 
and  there  was  a  wall  of  fog  at  that  point  which  prevented  his 
seeing  anything  more  than  forty  yards  ahead  of  his  train;  that 
on  an  ordinary  night,  he  could  have  seen  one  hundred  yards 
ahead  of  him,  and,  after  doing  all  he  could,  it  was  impossible 
to  stop  the  train  after  discovering  the  animals  before  he  ran 
on  them.  He  also  testified  that  the  road  ran  down  Claybank 
creek  for  several  miles  and  that  the  fog  was  all  along  through 
the  swamp  of  the  creek,  and. at  the  particular  point  where  the 
mule  and  horse  were  killed  there  was  a  dense  wall  of  fog  which 
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prevented  his  seeing  for  more  than  forty  yards  ahead  of  him. 
It  was  also  shown  that  the  track  at  this  point,  the  way  the 
train  ran,  was  down  grade. 

3.  On  these  facts,  counsel  for  defendant  seek  to  have  this 
case  taken  from  the  rule  laid  down  in  the  cases  referred  to 
above,  on  what  was  said  in  Central  R.  R.  etc.  Co.  v.  Ingram, 
98  Ala.  399,  that  "if  the  injury  is  not  attributed  to  the  rate 
of  speed,  in  view  of  the  ordinary  darkness  of  the  night,  but  re- 
sulted from  the  unusual  natural  causes,  such  as  fog,  or  falling 
rain  or  snow,  those  in  charge  of  the  train  being,  in  all  other 
respects  in  the  exercise  of  due  care,  the  injury  would  be  ex- 
cused." But  the  defendant  is  not  relieved  from  liability  from 
anything  said  in  that  case  as  applicable  to  the  facts  here.  It 
is  a  well-settled  and  just  principle,  that  where  anything  in  the 
surrounding  conditions  and  circumstances  suggests  care  in  the 
operation  of  a  railroad  train  to  avoid  peril  and  damages  to 
others,  the  higher  the  duty  increases  to  observe  it:  Birmingham 
etc.  R.  R.  Co.  V.  Harris,  98  Ala.  334.  Here,  as  the  undisputed 
facts  show,  the  train  was  being  run  at  its  usual  speed  of  forty- 
five  or  fifty  miles  an  hour;  that  it  was  a  dark  and  foggy  night, 
and  the  fog  was  all  along  through  Claybank  swamp  through 
which  the  train  was  ^**  running,  up  to  the  point  of  the  acci- 
dent, without  any  slow-up,  notwithstanding  the  fact  that  the 
engineer  could  not  see  animals  ahead  of  him  more  than  forty 
yards.  It  was  not  shown  that  the  fog  was  denser  or  more  im- 
penetrable at  the  point  of  accident  than  along  the  road  for  miles 
before  the  accident  occurred.  The  fact  stated  by  the  engineer, 
that  at  that  particular  point  there  was  a  dense  wall  of  fog  which 
prevented  his  seeing  more  than  forty  yards  ahead  of  him,  does 
not  establish  its  prevalence  at  that  point  in  a  denser  form  than 
at  other  places.  Common  prudence  would  have  suggested  the 
duty  on  the  part  of  the  engineer  to  run  his  train  at  a  rate  of 
speed,  and  to  have  his  train  under  such  control,  as  to  stop  it 
within  the  distance  his  headlight  would  reveal  an  object  on  the 
track  ahead  of  him  the  size  of  a  horse  or  mule.  Instead  of  this, 
he  plunged  along  at  this  very  great  and  apparently  reckless 
rate  of  speed,  as  though  the  conditions  were  not  unusual.  Peril 
to  the  train  itself,  the  passengers  on  it,  the  stock  that  might 
be  on  the  track  was  thereby  necessarily,  and  for  aught  appear- 
ing, very  greatly  enhanced.  Moreover,  the  engineer  testified 
that  his  train  was  a  very  heavy  one,  consisting  of  five  or  six 
coaches — a  mail-car,  two  passenger  and  an  express-car  and  one 
or  two  sleepers.     It  was  not  shown  that  the  train  could  have 
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been  stopped  within  a  hundred  yards,  the  distance  the  engineer 
testified  he  could  have  seen  ahead  of  him  on  an  ordinary  night 
by  the  aid  of  the  headlight.  It  thus  appears  that,  independent 
of  the  fog,  and  if  it  had  been  a  clear  night,  he  might  not  have 
been  able  to  save  the  animals,  and  was,  as  for  the  animals  on 
the  track,  guilty  of  negligence  in  running  the  train.  The  court 
did  not  err  in  giving  the  general  charge  for  plaintiff,  and  re- 
fusing the  like  charge  in  favor  of  the  defendant. 
Afl&rmed. 


IN  THE  CASE  of  Louisville  etc.  R.  R.  Co.  t.  Kelton,  112  Ala. 
536,  Mr.  Justice  Head,  in  delivering  the  opinion  of  thg  court,  said: 
"In  Central  R.  R.  etc.  Co.  v.  Ingram,  98  Ala.  395,  following  the 
former  cases  of  Memphis  etc.  R.  R.  Co.  v.  Lyon,  62  Ala.  71,  and 
A^labama  etc.  R.  R.  Co.  v.  Jones,  71  Ala.  487,  we  ruled  that  a  rail- 
road company  injuring  stock  by  the  running  of  its  trains  in  the 
night-time  at  such  rapid  rate  of  speed  that  it  is  impossible,  by  the 
use  of  ordinary  means  and  appliances,  to  stop  the  train  and  pre- 
vent the  injury  within  the  distance  in  which  the  stock  upon  the 
track  could  be  seen  by  the  aid  of  the  headlight,  was  guilty  of  negli- 
gence, which,  if  it  caused  the  injury,  entitled  the  owner  to  recover. 
That  decision  has  been  followed  in  several  cases:  Louisville  etc.  R. 
R.  Co.  V.  Gentry,  103  Ala.  635;  Louisville  etc.  R.  R.  Co.  v.  Davis, 
103  Ala.  661;  Louisville  etc.  R.  R.  Co.  v.  Cochran,  105  Ala.  354; 
Birmingham  etc.  R.  R.  Co.  v.  Harris,  98  Ala.  326.  We  are  now  asked 
to  reconsider  and  change  that  ruling.  We  have  again  considered  it, 
and  perceive  the  force  of  the  elaborate  and  able  argument  of  ap- 
pellant's counsel,  but  we  are  satisfied  that  the  rule  declared  is  right 
and  decline  to  disturb  it." 

Notwithstanding  that  the  rule  declared  in  the  principal  case  is 
the  unalterable  doctrine  of  the  supreme  court  of  Alabama,  it  does 
not  prevail  in  other  states.  Thus,  in  Louisville  etc.  R.  R.  Co.  v. 
Milam,  9  Lea,  223,  Mr.  Justice  Freeman,  delivering  the  opinion  of 
the  court,  said  that  "it  was  error  to  charge  that  if  a  train  was  run- 
ning at  such  a  speed  that  it  could  not  be  stopped  within  the  dis- 
tance that  the  headlight  would  discover  objects  upon  the  railroad 
the  jury  might  find  the  company  guilty  of  negligence  and  reckless- 
ness in  killing  the  animals  sued  for,  notwithstanding  all  the  pre- 
Bcribe<l  precautions  were  observed.  There  is  no  law  prescribing 
the  rate  of  speed  at  which  trains  should  run.  The  question  of  reck- 
lessness, or  excessive  speed,  is  one  to  be  determined  by  all  the 
facts  and  circumstances  at  the  time,  and  not  by  the  arbitrary  rule 
suggested  as  to  the  distance  an  obstruction  could  be  seen  by  aid  of 
the  headlight."  In  Illinois  Cent.  R.  R.  Co.  v.  Greaves,  75  Miss.  362, 
Mr.  Chief  Justice  Woods  said:  "The  third  instruction  for  the  plain- 
tiff was  inapplicable  to  the  developed  facts  of  the  case,  and  was 
erroneous.  Under  the  circumstances  attendant  upon  the  killing  of 
the  horses,  as  shown  by  the  evidence,  it  was  not  the  duty  of  the 
agents  of  the  company  to  drive  the  animals  from  the  track,  a  feat 
palpably  impossible  of  accomplishment.  In  proper  cases,  where 
the  facts  proven  show  that  the  danger  was  seen  in  time  to  have 
avoided  doing  injury,  if  reasonable  care  and  skill  had  been  exer- 
cised by  the  railroad's  agents  and  servants  operating  and  control- 
lins  the  train,  the  charge  would  be  correct,  but  it  was  wholly 
erroneous  and  misleading  with  the  jury  in  this  case,  where  the 
uncontrovei-ted  evidence  is  that  the  train  was  running  about  fifty 
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miles  an  hour  on  a  dark  night,  and  the  animals  only  seen  about 
one  hundred  and  fifty  feet  in  front  of  the  locomotive  by  the  en- 
gineer, who  was  on  his  seat  and  on  the  lookout  for  obstructions  on 
the  track."  Among  the  Alabama  cases  cited  above  is  that  of 
Memphis  etc.  R.  R.  Co.  v.  Lyon,  62  Ala.  71,  where  it  appeared  that 
an  Injury  to  an  animal  on  a  straight  track  occurred  at  night,  and 
that  with  the  perfect  headlight  then  being  used,  the  engineer  could 
not  see  the  animal  at  a  greater  distance  than  thirty  yards.  At  the 
speed  that  the  train  was  running  it  was  Impossible  to  stop  within  a 
less  distance  than  forty  yards.  It  was  held  upon  these  facts  that 
the  railroad  company  was  guilty  of  negligence  as  matter  of  law. 
In  Blankenship  v.  Kanawha  etc.  Ry.  Co.,  43  W.  Va.  135,  it  appears 
from  the  case  that  on  a  light  moonlight  night  a  passenger  train  of 
cars  was  coming  at  the  usual  rate  of  speed  on  a  clear  straight 
track,  where  a  mule  upon  the  track  could  be  seen  two  hundred  and 
fifty  yards  or  more.  Such  mule  got  upon  the  track  far  enough  in 
front  of  the  engine  to  walk  along  the  track  in  the  direction  the 
train  was  going  some  forty  feet  before  the  engine  overtook  and 
killed  it,  the  engineer  falling  to  ring  the  bell  or  blow  the  whistle 
or  do  anything  to  prevent  the  accident  if  possible,  and  it  was  held 
that  proof  of  such  facts  tended  to  prove  negligence  on  the  part  of 
the  railroad  company,  and,  unless  rebutted,  was  sufficient  to  sup- 
port a  verdict  for  the  plaintiff. 

In  Sandham  v.  Chicago  etc.  R.  R.  Co.,  38  Iowa,  88,  It  was  held 
that  railroad  companies  are  compelled  to  exercise  only  ordinary 
care  to  avoid  injury  to  livestock,  while  they  are  bound  to  exercise 
extraordinary  care  to  protect  passengers.  Hence,  a  railroad  com- 
pany need  not  diminish  the  speed  of  its  passenger  trains  to  avoid 
injuring  animals  on  the  track,  if  by  so  doing  It  augments  the  dan- 
ger to  passengers.  If  a  train  is  moving  at  a  greater  rate  of  speed 
than  Is  allowed  by  law,  either  at  day  or  night,  the  railroad  company 
is  liable  for  killing  or  injuring  stock  upon  its  track:  Houston  etc. 
R.  R.  Co.  V.  Terry,  42  Tex.  451. 


HANOVEB  FIRE  INSTJRANCE  COMPANY  v.  CRAWFORD. 

[121  Alabama,  ^8.] 

INSURANCE  —  CONDITION  SUBSEQUENT— CONSTRUC- 
TION.—If  a  policy  of  fire  insurance  covers  several  Items,  and  there 
Is  a  breach  of  a  condition  subsequent  as  to  one  of  them,  It  does  not 
necessarily  follow  that  the  policy  Is  avoided  as  to  all.  The  nature 
and  character  of  the  condition  and  the  purpose  to  be  accomplished, 
as  well  as  the  equity  of  the  ca.se,  are  to  be  considered.  If  nothing 
but  Injustice  can  be  accomplished  by  the  enforcement  of  such  con- 
dition, it  cannot  be  presumed  that  the  parties  contracted  with  that 
Intention  as  to  that  particular  Item  Insured. 

INSURANCE-CONDITION  SUBSEQUENT.— A  provision  In 
an  Insurance  policy  that  the  Insured  shall  take  an  Inventory  of  the 
goods  Insured  at  stated  times,  and  keep  his  books  and  such  Inven- 
tory In  an  Iron  safe,  or  In  some  place  not  exposed  to  fire  likely  to 
destroy  the  building  Insured,  and  that  a  failure  to  ob.serve  this 
condition  avoids  the  policy,  imposes  a  condition  subsequent. 
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INSURANCE— SEVERABLE  CONDITIONS.— If  a  policy  of 
lire  Insurance  Is  Issued  on  a  store  building,  stock  of  merchandise, 
and  store  and  office  furniture  and  fixtures,  In  separate  and  distinct 
Bums,  and  provides  that  the  insured  shall  take  an  inventory  of  stock 
at  stated  times,  and  keep  his  books  and  such  Inventory  In  an  Iron 
safe,  or  In  some  place  not  exposed  to  fire  likely  to  destroy  the 
building  Insured,  and  that  a  failure  to  observe  this  condition  shall 
avoid  the  policy,  such  condition  does  not  apply  to  the  building  and 
fixtures  so  that  a  breach  of  it  defeats  a  recovery  for  their  loss^ 
1b  case  the  whole  of  the  property  is  destroyed  by  fire. 

T.  H.  Watts,  for  the  plaintiff  and  appellant. 

Tompkins  &  Troy,  for  the  defendant,  also  appellant. 

*««  MeCLELLAN,  C.  J.  The  plaintiff  in  the  court  belov 
brought  suit  against  the  defendant  upon  a  policy  of  insurance, 
in  which  he  was  allowed  to  recover  the  value  of  the  storehouse 
and  fixtures  therein,  two  of  the  subjects  covered  by  the  policy, 
and  not  permitted  to  recover  the  value  of  the  stock  of  goods 
kept  in  the  house,  on  account  of  his  failure  to  comply  with 
that  provision  of  the  policy  known  as  the  iron-safe  clause. 
Both  plaintiff  and  defendant  prosecute  appeals  to  this  court 
from  the  judgment. 

The  defendant's  assignments  of  error  are  detenninaJble  upon 
the  decision  of  the  question  as  to  whether  the  policy  with  re- 
spect to  the  three  subjects  of  insurance,  to  wit,  the  house,  the 
fixtures,  and  the  goods,  is  divisible  so  as  to  allow  the  plaintiff 
to  recover  the  value  of  the  house  and  fixtures,  notwithstanding 
his  admitted  breach  of  that  condition  of  the  policy,  above  re- 
ferred to  and  designated  as  the  "iron-safe  clause." 

The  policy  is  one  contract  containing  many  conditions,  war- 
ranties, and  representations.  It  recites  a  gross  premium  paid 
for  the  consideration  of  indemnifying  the  plaintiff  against  loss 
or  damage  by  fire  to  an  amount  not  exceeding  seventeen  hun- 
dred and  fifty  dollars  to  the  following  described  property:  seven 
hundred  dollars  on  two-story  shingle  roof  building,  etc.,  while 
occupied  as  a  general  store,  etc.;  one  thousand  dollars  on  his 
stock  of  merchandise,  consisting  of  drygoods,  groceries,  hard- 
ware, etc.,  while  contained  in  said  building;  fifty  dollars  on 
store  and  office  furniture  and  fixtures,  etc.,  contained  in  said 
■building. 

It  does  not  necessarily  follow  that  because  all  the  items  in- 
sured are  covered  by  one  policy,  that  a  breach  of  a  condition 
subsequent  in  the  policy  will  avoid  it  as  to  all  the  items  or  sub- 
jects covered.  And,  indeed,  it  *®^  does  not  necessarily  follow 
that  because  there  are  many  items  or  subjects  insured  by  the 
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policy  that  it  may  not  be  avoided  as  to  all  of  them.    Whether 
either  of  these  results  flow  from  a  breach  of  a  condition  in  a 
policy  mnst  depend  upon  the  nature  and  character  of  the  con- 
dition and  the  purpose  to  be  accomplished.    They  are  usually 
adopted  by  insurance  companies  to  protect  themselves  against 
fraud,  and  they  have  been   recognized   and   enforced   by   the 
courts   as   valid   stipulations   whenever   they   are   reasonable. 
Whenever  nothing  but  injustice  will  be  accomplished  by  the 
enforcement  of  a  condition,  the  courts  cannot  presume  that  it 
was  the  intention  of  the  parties  to  have  so  contracted  as  to  that 
particular  item  of  property  insured.    The  law  will  be  guided 
by  a  respect  to  general  convenience  and  equity  and  by  the  good 
sense  and  reasonableness  of  the  particular  case,  for  it  must  be 
supposed  that  it  was  the  intention  of  the  parties  that  such  con- 
struction should  take  place.    In  the  case  of  Georgia  Home  Ins. 
Co.  V.  Allen,  119  Ala.  436,  this  court  held  the  iron-safe  clause 
to  be  a  condition  subsequent.     This  covenant  and  promissory, 
warranty  imposed  upon  the  insured  the  duty  to  take  a  complete 
itemized  inventory  of  his  stock  of  goods  within  thirty  days  of 
the  issuance  of  the  policy,  unless  such  inventory  had  been  taken 
within  twelve  months  prior  to  the  date  of  its  issuance  and,  at 
all  events,  to  take  this  inventory  at  least  every  twelve  months 
from  the  time  of  the  taking  of  the  last  one.    It  also  exacted 
•if  him  that  he  keep  a  set  of   books   which  shall   clearly   and 
^nly  present  a  complete  record  of  business  transacted,  in- 
king all  purchases,  sales,  and  shipments,  both  for  cash  and 
\^Q  from  date  of  inventory  and  during  the  continuance  of 
g^iid  9.     He  was  required  to  keep  these  books  and  inventory 
BCCureTje  last  preceding  inventory,  if  such  has  been  taken, 
■^hen  thted  in  a  fire-proof  safe  at  night,  and  at  all  times 
for  buaiBeimg  mentioned  in  the  policy  is  not  actually  open 
and  invento*ailing  in  this,  the  assured  will  keep  his  books 
destroy  the  si  ^ome  place  not  exposed  to  a  fire  which  will 
«6a  ol  his  fai^^e.     It  is  further  provided  that  in  the  event 
inspection  of  ^"^'-oduce  his  books  and  inventories  for  the 
come  mill  end  "^'^iint  company  that  the  policy  shall  be- 
conditioa  in  the  p<>    rpj^g  purpose  of  incorporating  this 
-^as  TVJver  within  tbv   .^  ^^^^  .^^  language.    That  it 
book?  or  invento^  wei   ^^^^.^^  ^^  ^^^  p^^.^^  ^j^^^  ^-^^ 

^^e  l^ilding  or  fixture  ^.^  ^^  .^^^  ^.^^^  reference  to 
theix  's^as  solely  and  exc^  ^^  ^^.j  r^j^g  preservation  of 
^Yievalue  of  the  stock  o    S  '  ^j^^  purpose  of  ascertaining 

d  by  the  policy  in  case  of 
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fire.  They  were  the  best  evidence  of  this  fact,  and,  if  correctly, 
kept,  would  furnish  an  unerring  guide  by  which  the  amount  of 
defendant's  liability  as  to  the  goods  destroyed  could  have  been 
ascertained.  Besides,  they  stood  as  a  barrier  to  the  perpetra- 
tion of  any  fraud  by  the  assured  with  respect  to  the  quantum 
and  value  of  the  goods  destroyed.  No  such  considerations 
could  be  invoked  as  to  the  application  of  this  condition  to  the 
other  subjects  of  insurance  in  the  policy. 

Nor  can  it  be  fairly  said  that  this  condition  entered  into  the 
inducement  on  the  part  of  the  defendant  to  issue  the  policy. 
It  was  not  shown  that  the  rate  of  insurance  upon  the  house 
ind  fixtures  would  have  been  greater  had  the  assured  not  in- 
iluded  his  stock  of  goods  in  the  policy,  or  that  a  different  rate 
iiras  charged  upon  the  separate  valuation  of  each  subject.    Fur- 
thermore, we  are  unable  to  see  how  a  failure  to  comply  with  the 
condition  could  possibly  affect  the  risk  upon  the  building  and 
fixtures.     If  broken  by  the  assured  and  a  loss  occurs  by  fire, 
the  assured  loses  the  value  of  his  goods,  and  this,  too,  whether 
the  fire  is  occasioned  by  his  willfulness,  neglect,  accident,  or  the 
incendiarism  of  another.     There  could  then  be  no  inducement 
for  him  to  destroy  the  building,  or  the  building  and  its  con- 
tents— unlike  the  case,  in  this  respect,  where  there  is  a  misrep- 
resentation as  to  ownership  of  a  building  containing  machin- 
ery more  or  less  attached  to  the  building,  and  both  the  build- 
ing and  machinery  are  the  subjects  of  insurance  in  the  sam*- 
policy.     Here,  we  can  well  see  how  the  hazard  or  risk  upon  f 
machinery  would  be  increased  if  there  was  a  false  warranj^ 
to  the  ownership  of  the  building.    *^*  The  assured  mith- 
indueed,  if  allowed  to  recover  for  loss  of  machinery  ^^ght 
standing  his  false  warranty  which  would  deprive  ofse  fop 
to  recover  for  the  loss  of  the  house,  to  destroy  thy. 
the  purpose  of  getting  the  insurance  upon  the  m?d  that  a 

We  are  aware  that  in  many  of  the  states  i^*  ^aJse  war* 
policy  like  the  present  one  is  an  entire  contrac*^^  is  differ- 
ranty  will  avoid  the  entire  policy.     In  other  ^^^^  as  to  in- 
ent,  and,  unless  the  false  warranty  is  of  sr"**^^  company  as 
crease  the  hazard  or  risk  assumed  by  theJ^    ^  aHowed  to 
to  all  the  subjects  separately  valued,  tpl .^  ^^  Ulling 
recover  for  the  loss  or  destruction  b',  .        ■^a'tter  ruJe  ig 
under  the  influence  of  this  const/^^^^^^  ®^e  anc  more 
declared  by  the  courts,  holding  ^t^^^fj^  *^®  coitract. 
clearly  carrying  out  the  intentiy^^^        '^^^®  ^arraities. 

Whatever  may  be  the  rule 
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we  are  clearly  of  the  opinion  that  the  condition  under  consid- 
eration, as  to  its  application,  cannot,  by  any  rule  of  constiuction 
consonant  with  justice  and  reason  and  the  manifest  intention 
of  the  parties,  be  made  to  so  apply  to  the  building  and  fixtures 
as  that  a  breach  of  it  would  defeat  his  recovery  for  their  loss. 

In  the  case  of  Manchester  Fire  Assur.  Co.  v.  Feibelman,  118 
Ala.  308,  the  policy  of  insurance  contained  separate  valuations 
made  of  the  fixtures,  wines,  liquors,  etc.,  and  the  pool  tables  of 
the  assured.  The  company  insisted  that  the  assured  had 
avoided  the  policy  entirely  by  giving  a  mortgage  upon  three  of 
the  pool  tables  in  violation  of  one  of  the  conditions  contained 
in  the  policy.  This  court  held  that  the  insurance  as  to  each 
of  the  subjects  was  divisible  and  that  the  assured  might  re- 
cover for  the  loss  of  the  other  items,  notwithstanding  he  had 
avoided  the  policy  as  to  the  pool  tables.  In  support  of  this 
view,  in  addition  to  the  authorities  therein  cited,  we  find  that 
in-  Clark  v.  New  England  Mut.  Fire  Ins.  Co.,  6  Cush.  342,  53 
Am.  Dec.  44,  the  supreme  court  of  Massachusetts  held  that  the 
alienation  by  the  assured  of  his  shop,  after  the  issuance  of  the 
policy,  did  not  avoid  the  policy  upon  his  tavern  covered  by  the 
^**  same  policy,  they  each  being  separately  valued;  also  that  in 
Speagle  v.  Dwelling  House  Ins.  Co.,  97  Ky.  646,  the  supreme 
court  of  Kentucky  held  that  where  four  dwelling-houses  in- 
sured were  burned,  the  fact  that  two  of  them  were  unoccupied, 
thus  vitiating  the  policy  as  to  them,  does  not  prevent  recovery 
for  the  other  two,  which  were  occupied. 

The  case  of  Mitchell  v.  Mississippi  Home  Ins.  Co.,  72  Miss. 
53,  48  Am.  St.  Rep.  535,  decided  by  the  supreme  court  of  Mis- 
sissippi is  directly  in  point.  The  court  said:  "The  requirement 
of  the  iron-safe  clause  is  that  the  last  inventory  and  the  books 
of  account  of  sales  and  purchases  shall  be  kept  in  such  safe  or 
in  some  secure  place  other  than  the  premises  where  the  insured 
property  was  kept,  and  that  a  failure  to  produce  the  inventory 
and  books  after  loss  shall  avoid  the  policy;  but  all  this  has 
reference  only  to  such  articles  of  merchandise  as  constitute  the 
stock  in  trade.  The  store  fixtures  and  furniture  and  the  res- 
taurant furniture,  including  the  cooking  stove,  were  never  de- 
signed to  be  embraced  in  the  inventory  of  the  stock  on  hand 
or  to  be  entered  and  carried  in  the  books  of  account,  showing 
purchases  and  sales  of  goods  by  the  insured.  As  to  these,  the 
policy  was  not  avoided  by  appellant's  failure  to  observe  the 
iron-safe  clause.  The  contract  was  divisible,  and  it  may  be 
true  that  appellant  could  be  defeated  of  a  recovery  for  the  sum 
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for  which  the  stock  of  goods  was  insured,  and  yet  might  have 
been  entitled  to  recover  for  the  fumiture  and  fixtures  of  the 
store  and  restaurant.  The  case  is  not  to  be  confounded  with 
those  in  which  any  recovery  for  any  part  of  the  sum  insured 
has  been  denied  because  of  misrepresentations  or  fraud  of  the 
insured."  The  evidence  was  without  dispute  that  the  plaintifE 
allowed  his  books  to  remain  in  the  building  in  which  he  carried 
on  the  business  of  general  merchandise,  and  that  they  were 
destroyed  by  the  fire  which  destroyed  the  building,  fixtures, 
and  stock  of  general  merchandise.  That  he  avoided  the  policy 
as  to  the  stock  of  merchandise  by  so  doing  is  not  questioned  by 
him,  and  he  is  not  entitled  to  recover  for  their  loss,  unless  the 
defendant  waived  his  breach  of  the  *^  condition.  It  is  in- 
sisted, however,  by  plaintiff  that  the  evidence  shows  a  waiver. 
The  evidence  relied  upon  as  establishing  this  contention  is  in 
certain  letters  written  by  the  agent  of  defendant  to  the  plain- 
tiff and  his  principal,  and  letters  written  by  defendant  to  this 
agent  with  reference  to  the  loss  under  the  policy  sued  upon. 
In  none  of  them  do  we  find  any  recognition  by  the  defendant 
or  its  agent  of  any  liability  to  the  plaintiff;  but  on  the  contrary 
there  is  in  many  of  them  a  denial  of  all  liability.  In  the  only 
two  letters  received  by  plaintiff  the  liability  of  the  defendant  is 
expressly  denied  for  the  reason  therein  stated,  that  he  had 
failed  to  comply  with  this  condition  of  the  policy.  The  evi- 
dence upon  this  point,  in  our  opinion,  was  not  as  forceful  as  it 
was  in  the  case  of  Georgia  Home  Ins.  Co.  v.  Allen,  119  Ala. 
436,  in  which  this  court  held,  as  a  matter  of  law,  there  was  no 
waiver  of  the  breach  of  the  conditions  and  covenants  of  the 
policy. 

What  we  have  said  renders  it  unnecessary  to  consider  the 
rulings  upon  the  pleadings  in  the  cause.  The  evidence  being 
without  dispute  upon  the  two  propositions  discussed  by  us, 
there  was  no  error  committed  by  the  trial  court  of  which  the 
plaintiff  or  defendant  can  complain. 

Judgment  affirmed  on  each  appeal. 


INSURANCE,  FIRE— IRON-SAFE  CLAUSE.— In  a  policy  of  in- 
surance covering  a  stock  of  goods,  as  well  as  store  fixtures  and 
furniture  separately  valued,  an  iron-safe  clause  requiring  the  books 
of  account  and  the  last  inventory  of  the  business  to  be  kopt  in  a 
fire-proof  safe  does  not  apply  to  the  furniture  and  fixtures.  The 
contract  of  insurance  is  good  as  to  the  furniture  and  fixtures, 
though  It  may  be  avoided  as  to  the  goods  by  a  failure  to  observe 
such  clause:  Mitchell  v.  Mississippi  Home  Ins.  Co.,  72  Wis.  53,  48 
Am.  St  Rep.  535. 
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BROADDUS  V.  SMITH. 
[121  Alabama,  335.] 

FIXTURES-WHAT  ARE  NOT.— If  the  owner  of  real  es- 
tate, either  orally  or  by  writing,  contracts  or  agrees  with  his  tenant 
that  he  may  erect  or  affix  anything  on  the  realty,  and  that  the 
thing  aflSxed  shall  remain  his  tenant's  and  be  removed  by  him,  such 
article  never  becomes  a  fixture,  but  remains  the  personal  property 
of  the  tenant,  and  may  be  removed  by  him. 

EXECUTIONS.— PERSONALTY  AFFIXED  TO  REALTY, 
under  a  contract  with  the  owner  of  the  land  that  it  shall  remain  the 
property  of  the  person  affixing  It,  is  subject  to  execution  against 
him,  and  may  be  the  subject  of  conversion.  An  execution  purchaser 
Is  not  deprived  of  his  right  In  it,  or  his  right  of  action  for  conver- 
sion, by  delay  In  asserting  such  right,  short  of  the  statutory  bar. 

MORTGAGES-PERSONALTY  ATTACHED  TO  REALTY. 
A  prior  mortgagee  acquires  no  interest  In  chattels  attached  to 
realty  under  a  contract  between  mortgagor  and  tenant  that  the 
property  so  attached  shall  remain  the  property  of  the  tenant  attach- 
ing it,  subject  to  the  limitation  that  the  mortgagor  and  tenant  can- 
not by  their  acts  do  anything  to  impair  the  mortgagee's  security. 

EXECUTIONS— PAROL  EVIDENCE  TO  IDENTIFY  LEVY. 
Parol  evidence  is  admissible  to  Identify  vault  doors  and  Iron  par- 
titions as  being  the  same  property  described  in  the  sheriff's  return 
on  an  execution  as  "two  doors  and  frames." 

J.  T.  Ashcraft,  for  the  appellant. 

Simpson  &  Jones,  for  the  appellee. 

®*®  DOWDELL,  J.  Under  the  undisputed  evidence  in  this 
case,  the  question  of  fixtures  vel  non,  depending  merely  upon 
the  intention  of  parties  as  implied  from  the  nature  and  pur- 
pose of  the  article  affixed  to  the  realty,  or  from  the  conduct  of 
the  parties  before  and  subsequent  to  affixing,  does  not  arise. 
Nor  is  there  any  question  of  intervening  rights  of  innocent 
third  parties.  The  evidence  without  conflict  shows  that  there 
was  an  express  agreement  or  contract  between  Reeder,  the  les- 
sor and  owner  of  the  building,  and  the  Alabama  Banking  and 
Trust  Company,  the  lessee,  that  Reeder  would  construct  a  brick 
vault  inside  the  leased  building,  and  the  banking  company 
would  furnish  the  two  vault  doors  and  iron  partition,  the  prop- 
erty for  the  conversion  of  which  this  suit  is  brought,  and  that 
the  said  doors  and  partition  should  remain  the  property  of  the 
banking  company,  with  the  right  of  removal  at  the  termination 
of  the  lease.  This  contract  was  oral,  but  being  made  with 
reference  to  personal  property,  was  not  offensive  to  the  statute 
of  frauds:  Harris  v.  Powers,  67  Ala.  139;  Foster  v.  Mabe,  4  Ala. 
402,  37  Am.  Dec.  749. 
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By  express  contract  between  the  parties  the  nature  and  status 
of  the  chattel  as  personal  property  was  preserved  and  retained. 
That  it  was  competent  for  the  parties  to  contract  to  this  end 
we  think  there  can  be  no  doubt.  Nothing,  perhaps,  could  be 
considered  in  its  character  more  permanent,  and  more  of  a  fix- 
ture>  and  as  forming  a  part  of  the  realty,  than  a  house  or  build- 
ing erected  on  the  land,  and  yet  a  house  may  by  contract  of 
parties  become  a  chattel  with  right  of  removal:  See  Harris  v. 
Powers,  57  Ala.  139;  Foster  v.  Mabe,  4  Ala.  402,  37  Am.  Dec. 
749;  also,  Powers  v.  Harris,  68  Ala.  410.  There  is  no  evidence 
in  *^®  this  case  that  the  removal  of  the  vault  doors  and  iron 
partition  would  have  effected  any  injury  or  damage  to  the 
building  so  as  to  impair  the  security  of  Wheelock's  mortgage, 
which  was  taken  upon  the  building  prior  to  the  construction 
of  the  vault  within  the  building. 

The  vault  doors  and  iron  partition  remaining  personal  prop- 
erty by  the  terms  of  agreement  between  Eeeder  and  the  bank- 
ing company  were  subject  to  levy  and  sale  under  execution 
against  the  banking  company  with  the  right  of  removal  in  the 
purchaser  at  execution  sale,  upon  the  termination  of  the  lease. 
While  a  party  entering  to  remove  after  a  reasonable  time  may 
be  guilty  of  a  technical  trespass,  yet  his  delay  short  of  the  stat- 
utory bar  will  not  deprive  him  of  his  property  right,  or  right 
of  action  for  a  conversion:  Dame  v.  Dame,  38  N.  H.  429,  75 
Am.  Dec.  195;  Hoit  v.  Stratton  Mills,  54  N.  H.  109,  20  Am. 
Eep.  119;  Davis  v.  Emery,  61  Me.  140,  14  Am.  Eep.  553. 

The  following  propositions  seem  to  be  supported  by  the 
weight  of  authorities  in  well-considered  cases:  1.  Where  the 
owner  of  real  estate  contracts  or  agrees  with  a  tenant  that  the 
tenant  may  erect  or  afl&x  anything  on  the  realty,  and  that  the 
thing  80  affixed  shall  remain  the  property  of  the  tenant  and  be 
removed  by  him,  that  such  article  never  becomes  a  fixture,  but 
remains  personal  property  and  the  property  of  the  tenant,  and 
may  be  removed  by  him,  just  as  any  other  article  of  personal 
property  left  by  him  on  the  land  imattached  to  the  realty;  2. 
Such  contract  or  agreement  may  be  either  oral  or  in  writing;  3. 
Such  property,  being  personal  property,  is  subject  to  execution 
against  the  tenant  the  same  as  any  other  personal  property  of 
the  tenant,  and  may  likewise  be  the  subject  of  conversion;  4. 
A  prior  mortgagee  of  the  real  estate  acquires  no  interest  in  the 
chattel  attached,  subject,  however,  to  the  limitations  that  the 
mortgagor  and  tenant  may  not  by  their  acts  do  anything  to  im- 
pair the  mortgagee's  security:  Poster  v.  Mabe,  4  Ala.  402,  37 
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Am.  Dec.  749;  Harris  v.  Powers,  57  Ala.  139;  Powers  v.  Harris, 
68  Ala.  410;  Chalifoux  v.  Potter,  113  Ala.  215;  Ewell  on  Fix- 
tures, 66-68;  8  Am.  &  Eng.  Ency.  of  Law,  45,  61;  Mott  t. 
Palmer,  1  ^^  N.  Y.  564;  Stout  v.  Stoppel,  30  Minn.  56;  Man- 
waring  V.  Jenison,  61  Mich.  117;  Tifft  v.  Horix)n,  53  N.  Y. 
377,  13  Am.  Eep.  537;  Lake  Superior  etc.  Ry.  Co.  v.  MeCann, 
86  Mich.  106. 

It  was  competent  to  offer  parol  evidence  for  the  purpose  of 
identifjring  the  two  vault  doors  and  iron  partition  as  being  the 
same  property  described  in  the  sheriff's  return  on  the  execution 
as  "two  doors  and  frames.'*  This  was  not  showing  a  levy  by 
parol,  but  simply  identifying  the  property  contained  in  the 
levy:  De  Loach  v.  Robbina,  102  Ala.  288,  48  Am.  St.  Rep.  46; 
"Webb  v.  Bumpass,  9  Port.  201,  33  Am.  Dec.  310;  Swan  v. 
Parker,  7  Yerg.  490,  27  Am.  Dec.  522,  note  524. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  judg- 
ment rendered  was  for  one  hundred  and  thirty-eight  dollars. 
The  estimates  of  valuation  on  the  property  by  the  testimony 
ranged  from  one  hundred  dollars  to  one  hundred  and  fifty  dol- 
lars.    The  judgment  was  not  unwarranted  by  the  proof. 

Entertaining  the  views  above  expressed  we  find  no  reversible 
error  in  the  record,  and  the  judgment  of  the  circuit  court  mudt 
be  affirmed. 


PIXTURES-AGRBBMBNT  AS  TO.— It  l8  competent  for  par- 
ties to  agree  that  buildings  shall  remain  the  personal  property  of 
him  who  erects  them,  and  such  agreement  may  be  expres.sed  or  Im- 
plied: Merchants'  Nat.  Bank  v.  Stanton,  55  Minn.  211,  43  Am,  St. 
Rep.  491.  An  agreement  between  a  lessor  and  a  lessee  that  a 
building  on  the  leased  premises  shall  remain  the  personal  property 
of  the  lessee  need  not  be  In  writing:  Ryder  v.  Faxon,  171  Mass. 
206,  68  Am.  St  Rep.  417. 

FIXTURES.— WHEN  A  TENANT  MAT  REMOVE  fixtures  is  tht 
subject  of  the  monographic  oote  to  Holmes  v.  Tremper,  11  Am.  Dec. 
241-244. 

FIXTURES— PRIOR  MORTGAGE.- The  old  rule  that  all  fix- 
tures  annexed  subsequently  to  the  execution  of  a  mortgage,  whether 
by  the  mortgagor  or  by  his  tenant  or  licensee,  became  as  to  the 
mortgagee  a  part  of  the  realty.  Is  repudiated  as  inapplicable  in 
states  where  a  mortg^age  Is  a  mere  security,  conveying  neither  title 
nor  right  to  possession:  Merchants'  Nat.  Bank  v.  Stanton,  66  Minn. 
211.  43  Am.  St  Rep.  491. 
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BREWER  V.  ATKEISON. 
[121  Alabama,  410.] 

MORTGAGES.— THE  TRANSFER  OF  ONE  OF  SEVERAL 
NOTES  secured  by  mortgage  clothes  the  transferee  with  the 
right  to  be  first  paid  out  of  the  mortgaged  property,  operates  as 
an  assignment  pro  tanto  of  the  mortgage  lien,  and  authorizes  the 
transferee  to  foreclose  such  note  under  the  power  In  the  mortgage. 

MORTGAGES— PARTIAL  ASSIGNMENT.— If  a  mortgagee 
transfers  one  of  the  mortgage  notes,  and  the  mortgagor  subse- 
quently pays  the  remaining  mortgage  notes  and  takes  a  quitclaim 
deed  to  the  land  mortgaged,  such  transferee  of  such  note  cannot 
maintain  an  action  at  law  against  the  mortgagee  for  money  re- 
ceived to  his  use.  His  mortgage  lien,  to  the  extent  of  his  note,  is 
not  affected,  and  he  may  foreclose  It  against  the  land. 

J.  W.  McAlpine,  for  the  appellant. 

R.  H.  and  N.  R.  Clarke,  for  the  appellee. 

■***  HARALSON,  J.  Action  for  money  had  and  received, 
tried  on  pleas  of  the  general  issue,  and  a  special  plea  of  estoppel. 

The  principle  is  well  understood  with  us  that  the  transfer  of 
one  of  several  notes  secured  by  mortgage  clothes  the  transferee 
with  the  right  to  be  first  paid  out  of  the  mortgaged  properi;y: 
Knight  V.  Ray,  75  Ala.  383;  Preston  v.  EUington,  74  Ala.  133. 
In  the  first  case  cited,  the  mori;gagee,  Knight,  held  three  notes 
secured  by  mortgage,  one  of  which,  for  a  valuable  consideration, 
he  transferred  to  Ray,  retaining  the  other  two.  The  mori;gagor 
made  partial  payments  to  Knight,  the  moriigagee,  but  left  un- 
paid on  his  notes  four  hundred  dollars.  Thereupon,  Knight, 
after  due  adveriiisement,  sold  the  lands  under  the  power  in  the 
mortgage,  and,  through  another,  became  the  purchaser  of  them 
at  three  hundred  and  fifty  dollars,  a  sum  in  excess  of  the  amount 
due  Ray  on  his  note.  No  money  was  paid,  but  the  mortgagee 
entered  a  credit  on  the  mortgage  of  the  sum  realized  on  the 
sale.  Ray  filed  a  bill,  and  sought  thereby  to  trace  her  money 
into  this  land  and  to  charge  it  with  its  reimbursement.  The 
court  held  that  the  sale  imder  the  mortgage  was,  in  effect,  an 
investment  by  Knight,  the  mortgagee,  of  the  funds  realized 
from  the  sale,  in  the  lands  sought  to  be  subjected  by  the  bill. 
They  said  of  the  transaction:  "While  all  the  notes  remained 
the  property  of  Knight,  the  mortgaged  lands  were  equally 
bound  for  the  payment  of  each.  When,  however.  Knight  traded 
and  transferred  one  of  the  notes  to  Mrs.  Ray,  retaining  the 
others,  although  the  transfer  was  by  mere  delivery,  he  clothed 
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her  with  the  right  to  be  first  paid  out  of  the  proceeds  of  the 
property  mortgaged:  Doe  ex  dem.  McLoskey,  1  Ala.  708;  Cul- 
lum  V.  Erwin,  4  Ala.  452;  Wallace  v.  Nichols,  56  Ala.  321. 
When  Knight  made  the  sale,  the  proceeds  of  right  heing  pri- 
marily due  to  Mrs.  Ray,  it  was  his  duty  to  pay,  first,  her  demand, 
before  applying  any  of  the  proceeds  to  his  claim.  Failing  to 
do  80,  an  action  for  money  had  and  received  lay  in  her  favor; 
and  when,  instead  of  paying  the  money  to  her,  he  invested  it  in 
lands,  he  armed  her  with  the  right  to  have  a  lien  declared  on 
the  land  thus  purchased  for  the  payment  to  her  of  her  money 
thus  improperly  invested." 

'*^  The  principle  underlying  this  and  our  other  decisions  to 
the  same  effect  is,  that  an  assignment  by  the  mortgagee  of  one 
of  the  mortgage  notes  operates  as  an  assignment  pro  tanto  of 
the  lien  upon  the  lands,  and  entitles  the  assignee  to  payment 
in  priority  of  the  note  retained  by  the  mortgagee  out  of  the 
funds  arising  out  of  the  mortgaged  property — ^the  lien  extend- 
ing through  the  property  mortgaged  to  the  money  for  which 
it  may  have  been  sold.  But  the  principle  has  no  application 
to  money  paid  by  the  mortgagor  to  the  mortgagee  on  the  re- 
maining note,  when,  so  to  speak,  the  money  so  paid  never  saw 
the  mortgaged  lands,  was  independent  and  not  the  legitimate 
offspring  of  them.  Such  money  could  in  nowise  be  imbued  or 
infected  with  the  mortgage  lien  security:  Code  1844,  sec.  1040; 
Knight  V.  Ray,  75  Ala.  383;  Preston  v.  ElUngton,  74  Ala.  133. 

The  evidence  in  the  case  shows,  without  conflict,  that  the 
money  paid  by  Goodwin,  the  mortgagor,  to  the  defendant,  was 
not  the  proceeds  of  the  sale  of  the  mortgaged  property,  and  that 
the  property  was  not  turned  over  to  her  on  account  of  such  payr 
ment. 

The  contention  of  appellee's  counsel  is — ^to  express  it  in  their 
own  language — that  "the  pajrment  by  Goodwin,  the  mortgagor, 
of  two  of  the  three  notes  secured  by  the  mortgage,  and  secur- 
ing thereby  a  full  satisfaction  from  the  mortgagee  of  the  mort- 
gage debt  and  a  reconveyance  by  the  mortgagee  of  the  legal  title 
standing  in  her  to  the  lands  covered  by  the  mortgage,  we  sub- 
mit, was  in  effect  a  foreclosure  of  the  mortgage,  and  entitled 
the  appellee  to  his  action  for  money  had  and  received." 

But  in  this  insistence  we  apprehend  counsel  are  in  error. 
We  have  seen  that  the  assignment  by  the  mortgagee  of  one  of 
the  secured  notes  operated  as  an  assignment  pro  tanto  of  the 
mortgage  lien  upon  the  lands,  authorizing  the  assignee  to  fore- 
close the  same  under  the  power  in  the  mortgage:  Code,  sec. 

Am.  St.  Rep.  Vol.  LXXVlI.-« 
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1040;  Hartley  v.  Matthews,  96  Ala.  224.  Goodwin,  the  mort- 
gagor, knew  when  he  paid  the  two  notes  to  the  defendants— 
the  executrix  of  the  mortgagee — ^that  there  was  another  mort- 
gage note  outstanding,  in  the  hands  of  the  plaintiff,  who  claimed 
the  same.  When  the  defendants,  therefore,  upon  the  payment 
to  her  of  the  two  notes  she  held  executed  "***  to  the  mortgagor 
a  quitclaim  to  the  mortgaged  lands,  she  did  not  thereby  destroy 
the  mortgaged  security  the  plaintiff  held  on  these  lands  for  the 
payment  of  his  debt.  She  was  without  authority  to  satisfy  the 
mortgage  as  to  plaintiff's  debt,  and,  between  the  plaintiff  and 
the  mortgagor,  the  mortgage  remains,  as  for  anything  appear- 
ing to  the  contrary,  a  valid  security  for  the  payment  of  the  note 
held  by  the  plaintiff,  if,  and  to  the  extent,  the  same  remains 
unpaid:  1  Jones  on  Mortgages,  sees.  814,  818;  Wildsmith  t. 
Tracy,  80  Ala.  258;  Johnson  v.  Beard,  93  Ala.  96. 

From  the  foregoing  it  will  appear  that  under  the  plea  of  the 
general  issue,  charges  1  and  2,  requested  by  defendant  and  re- 
fused, should  have  been  given. 

Reversed  and  remanded. 


MORTGAGES.— THE  ASSIGNMENT  OP  ONE  OP  SEVERAL 
NOTES  secured  by  a  mortgage  is  an  assignment  pro  tanto  of  the 
mortgage,  and  all  the  notes  share  pro  rata  In  the  distribution  of 
the  fund  upon  foreclosure:  State  Bank  v.  Mathews,  45  Neb.  659,  50 
Am.  St.  Rep.  565;  Cram  v.  Cotrell,  48  Neb.  646,  58  Am.  St.  Rep. 
714.  See,  too.  Miller  v.  Rutland  etc.  R.  R.  Co.,  40  Vt.  399,  94  Am. 
Dec.  413;  Jennings  v.  Moore,  83  Mich.  231,  21  Am.  St.  Rep.  601. 

MORTGAGES.— PRIORITY  BETWEEN  ASSIGNEES  of  sevei-al 
notes  secured  by  one  mortgage  is  treated  in  the  note  to  Parker  v. 
Mercer,  38  Am.  Dec.  440,  441.  See,  too,  Gordon  t.  Hazzard,  32  S.  a 
851«  17  Am.  St  Bep.  857. 


SOUTHERN  RAILWAY  COMPANY  v.  SHIELDS. 

[121  Alabama,  460.] 

MASTER  AND  SERVANT  —  CONTRIBUTORY  NEGLI- 
GBNCE.— If  a  railroad  employfi  Is  ordered  by  the  superintendent  to 
stop  a  moving  car  in  an  unusual  and  dangerous  way,  and  the  em- 
ploy6  makes  an  attempt  to  stop  it  and  is  Injured  thereby,  he  Is  not, 
as  matter  of  law,  guilty  of  contributory  negligence.  If  he  has  been 
In  the  service  only  a  month,  has  never  seen  an  attempt  made  to 
stop  a  car  under  such  circumstances,  and  the  attempt  did  not,  to 
his  inexperience.  Involve  obvioiis  danger  or  risks  which  a  prudent 
man  would  not  Incur.  He  had  the  right  to  rely,  to  some  extent, 
on  the  greater  knowledge  and  experience  of  his  superintendent,  and 
upon  the  assumption  that  the  latter  would  not  expose  him  to  un- 
necessary peril. 
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Smith  &  Weatherly,  for  the  appellant. 

J.  T.  Shougart  and  Lane  &  White,  for  the  appellee. 

*^  McCLELLAN,  C.  J.  This  action  was  instituted  by  Will- 
iam C.  Savage  against  the  Southern  Railway  Company.  There 
••^^  was  judgment  for  plaintiff  below,  and  the  defendant  ap- 
pealed. Savage  subsequently  died,  and  the  cause  has  been 
revived  here  in  the  name  of  Shields,  the  administrator  of  hia 
estate. 

The  complaint  contained  thirty-three  counts.  A  number  of 
these  were  held  bad  on  demurrer,  and  the  affirmative  charge 
for  defendant  was  given  on  all  the  rest  except  the  fourth  and 
sixth.  Each  of  the  counts  thus  left  in  the  case  was  intended 
to  present  a  case  under  the  second  subdivision  of  section  2590 
of  the  code  of  1886,  as  for  an  injury  caused  by  the  negligence 
of  an  employe  of  the  defendant  who  had  superintendence  in- 
trusted to  him,  whilst  in  the  exercise  of  such  superintendence. 
There  was  a  demurrer  to  each  of  these  counts  as  amended,  which 
was  overruled.  The  only  objection  made  by  the  demurrer 
which  is  insisted  on  here  is  that  the  counts  do  not  show  super- 
intendence, and  negligence  producing  the  injury  whilst  in  its 
exercise.  The  counts  are  not  open  to  this  objection.  They 
do  show  that  one  Rhyne  had  superintendence  intrusted  to  biTn 
in  respect  of  a  part  of  the  crew  and  certain  operations  of  a  pile 
driver,  that  plaintiff.  Savage,  belonged  to  that  part  of  the  crew, 
and  that  the  injury  was  received  by  him  while  engaged  in  an 
operation  of  the  pile  driver  of  which  Rhyne  had  charge  and 
superintendence  and  in  respect  of  which  it  is  alleged  that 
Rhyne  gave  plaintiff  a  negligent  order,  in  the  execution  of  which 
he  received  the  injuries  complained  of.  The  demurrers  were 
properly  overruled. 

The  evidence  shows  that  plaintiff  was  injured  while  endeavor- 
ing, in  obedience  to  an  order  given  him  by  Rhyne,  to  stop  or 
scotch  the  oar  carrying  the  pile  driver  by  inserting  the  beveled 
end  of  a  crowbar  on  the  rail  in  front  of  a  wheel  of  the  car. 
The  attendant  circumstances  were  these:  The  car  with  the  pile 
driving  outfit  upon  it  was  on  a  trestle  which  was  aibout  fifteen 
feet  high.  The  track  was  down  grade  from  the  car  to  the  end 
of  the  trestle,  about  seventy-five  feet,  and  beyond.  Piles  were 
to  be  driven  into  the  ground  at  particular  places  beneath  the 
trestle.  The  car  had  stopped  four  or  five  feet  short  of  the 
particular  place  where  the  first  pile  was  to  be  driven.  The 
piles  to  be  used  were  lying  on  the  ^**  ground  in  front  of  the 
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car.     It  was  necessary  to  hoist  the  piles  and  place  them  in  a 
position  in  the  leads  of  the  pile  driver  to  be  driven  into  the 
ground.     On  the  car  as  a  part  of  the  pile  driving  apparatus 
was  a  steam-engine  which  operated  a  drum.     The  piles  were  to 
be  hoisted  by  attaching  lines  or  cables  to  them,  passing  the 
lines  through  a  pulley  at  the  top  of  the  leads,  and  on  to  this 
drum  to  which  they  were  attached,  so  that  they  would  be  drawn 
in  by  its  revolutions.     The  ear  had,  as  we  have  indicated,  to  be 
moved  forward  four  or  five  feet  to  be  in  the  position  required 
to  drive  the  pile.     There  were  at  the  time  no  appliances  on  the 
car  itself  either  to  move  it  or  to  stop  it  once  in  motion.     There 
were  two  possible  ways  of  getting  it  forward  on  this  occasion 
to  the  desired  point  and  stopping  it  there.     One  was  to  prize 
or  pinch  the  rear  wheels  forward  with  a  crowbar  and  to  stop 
it  at  the  proper  place  by  placing  the  beveled  end  of  a  crowbar 
on  the  rail  in  front  of  a  forward  wheel.     This  was  the  usual 
and  customary    and  the  safest   way.     By  it  the   car  could  be 
moved  so  slowly  and  gently   that  the  man  with  a  crowbar  in 
front  could  ordinarily  stop  it  with  accuracy,  ease,  and  safety. 
The  other  possible  way  under  the  circumstances  existing  on  the 
occasion  under  inquiry  was  to  let  the  force  and  tension  in  the 
cables  incident  to  drawing  a  pile  toward  the  car  and  hoisting 
it  draw  the  car  forward  till  it  reached  the  proper  place,  and 
then  stopping  it  by  the  use  of  the  crowbar  as  indicated  above. 
This  was  an  unusual  and  dangerous  way  to  move  and  stop  the 
car,  according  to  a  tendency  of  the  evidence,  especially  when 
the   movement,  as  in  this   instance,  was   down   grade;  and  it 
■would  seem,  indeed,  to  require  no  evidence  to  show  that  it  was 
more  difficult  and  perilous  to  scotch  and  stop  a  car  by  chocking 
its  front  wheel  with  a  crowbar  held  in  the  hand  when  the  car 
was  being  pulled  forward  by  the  cables  attached  to  a  heavy  log 
lying  some  distance  in  front  of  it,  than  to  so  scotch  and  stop 
one  being  gradually  pinched  along  with  a  crowbar  under  a  rear 
wheel.  In  the  latter  case,  the  car  having  been  set  in  easy  and 
slow  motion  by  the  pinching  crowbar,  it  would  only  be  neces- 
sary to  overcome  its  own  momentum,  while  in  the  former  not 
only  its  own  motion  would  have  to  be  overcome,  but  also  the 
•***  force  and  tension  of  the  cables  attached  to  the  pile.     And, 
moreover,  very  naturally  the  motion  would  begin  more  aibruptly 
in  the  former  case  than  in  the  latter  and  be  more  rapid,  and 
this  even  though  the  drum  were  stopped  as  soon  as  motion  had 
been  imparted  to  the  car.     On  the  occasion  in  question  the  lat- 
ter method  was  adopted.     The  evidence  tends  to  show  that. 
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having  had  the  cables  attached  to  the  pile  in  front  and  to  the 
drum  in  rear  of  the  leads,  and  intending,  while  drawing  ike  pile 
toward  the  car  and  eventually  hoisting  it,  by  the  same  force  to 
draw  the  car  forward  and  have  the  motion  thus  imparted  to  it 
arrested  at  the  point  it  was  necessary  to  have  it  stand.  Rhyne 
ordered  the  engine  and  drum  to  he  set  in  motion,  and  the  pile 
to  be  drawn  to  the  car  and  then  up  into  the  position  it  had 
to  be  placed  for  driving,  and,  the  engine  having  been  started, 
he  then  ordered  the  plaintiff  to  catch  the  car  with  his  crowbar, 
scotch  and  stop  it.  Plaintiff  attempted  to  obey  this  order,  but, 
as  a  tendency  of  the  evidence  shows,  the  motion  of  the  car  was 
80  violent  that  when  he  put  the  end  of  his  crowbar  on  the 
track  in  front  of  and  against  the  wheel  it  slipped  for  a  time, 
and  then  there  was  a  sort  of  jerking  increase  of  the  movement, 
the  wheel  caught  the  crowbar,  wrenched  it  out  of  his  hands  in 
such  way  that  he  was  knocked  down  by  it  with  one  of  his  legs 
across  the  rail  under  the  crowbar,  and  that  the  wheel  mounted 
the  bar  as  it  lay  across  his  leg  and  ran  up  it. until  it  was  directl]^ 
above  his  leg,  crushing  and  mashing  it  so  that  amputation  was- 
necessary.  On  these  tendencies  of  the  evidence,  if  the  jury 
found,  as  it  was  open  to  them  to  do,  in  line  with  them,  it  is 
fairly  inferable  that  the  plaintiff's  injuries  proximately  re- 
sulted from  the  attempt  to  move  the  car  in  this  way  in  connec- 
tion with  Rhyne's  order  for  him  to  stop  it  while  being  moved 
in  this  way;  and  the  danger  to  a  person  attempting  to  stop  a 
car  with  a  crowbar  which  was  being  thus  moved  the  jury  might 
further  have  found  to  have  been  so  apparent  to  the  experienced 
mind  of  Rhyne  and  was  so  calculated  fr^om  his  point  of  view 
to  result  in  injury  that  he  was  guilty  of  negligence  in  ordering 
the  plaintiff  to  catch  or  scotch  and  stop  the  car  under  all  the 
circumstances.  Ilence  our  conclusion  that  the  refusal  of  the 
trial  court  to  give  the  affirmative  **"*  charge  for  defendant  can- 
not be  assailed  on  the  ground  that  there  was  no  evidence  that 
Rhyne  was  negligent  in  giving  the  order. 

Nor  do  we  think,  as  matter  of  law,  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  obey  the  order.  He 
had  been  in  the  service  only  a  month.  lie  had  never  seen  an 
attempt  made  to  stop  a  car  under  the  circumstances  existing 
when  this  attempt  was  made.  The  attempt  did  not  to  his  in- 
experience involve  obvious  danger,  risks  which  a  prudent  man 
would  not  incur;  and  he  had  a  right  to  rely  to  some  extent 
upon  Rhyne's  greater  knowledge  and  experience  and  upon  the 
assumption  that  Rhyne  would  not  expose  him  to  unnecessary^ 
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peril,  or,  at  least,  it  was  for  the  jury  to  so  find  if  they  believed 
the  facts  which  the  tendencies  of  the  evidence  favorable  to 
plaintiff  went  to  establish.  And  the  trial  court  properly  left 
both  questions — as  to  Rhyne's  negligence  and  Savage's  contrib- 
utory negligence — ^to  tiie  jury. 
Affirmed. 


RAILROADS  —  CONTRIBUTORY  NEGLIGENCE.— AN  EM- 
PLOYE of  a  railway,  who  voluntarily  puts  himself  In  a  dangerous 
position,  where  he  has  no  right  to  be,  and  when  he  must  have 
known  that  the  company  did  not  require  his  presence,  and  is  in- 
jured by  his  own  want  of  prudence,  cannot  recover  for  the  Injury: 
Note  to  Columbus  etc.  Ry.  Co.  v.  Bridges,  11  Am,  St.  Rep.  66.  It 
may  be  otherwise,  however,  when  the  employfi  acts  in  obedience 
to  the  orders  of  a  superior:  Henry  v.  Sioux  City  etc.  R.  B.  Co.,  75 
Iowa,  84,  9  Am.  St.  Rep.  457;  Metropolitan  etc  B.  B.  Co.  y.  Skola, 
183  IlL  454«  75  Am.  St  Bep.  120. 


HARRIS  T.  WESTERIT  UNION  TELEGRAPH  COMPANY. 

[121  Alabama,  619.] 

TELEGRAPH  COMPANIES  —  RULES  —  PRESENTATION 
OF  CLAIM.— A  rule  of  a  telegraph  company,  requiring  all  mes- 
sages received  by  it  to  be  sent  on  one  of  its  blanks  containing  a 
condition  that  the  company  will  not  be  liable  for  damages  or  penal- 
ties in  any  case  where  the  claim  is  not  presented  In  writing  within 
sixty  days  after  the  message  is  filed  with  the  company  for  trans- 
mission, is  a  reasonable  one,  binding  on  the  sender  of  the  message, 
and  does  not  limit  the  company's  liability  for  negligence. 

TELEGRAPH  COMPANIES— NOTICE  OF  RULES.— A  plea 
to  a  complaint  against  a  telegraph  company,  averring  that  a  mes- 
sage received  for  transmission  was  written  on  one  of  the  com- 
pany's blanks,  upon  which  the  requirement  for  notice  of  damages 
within  sixty  days  was  printed,  and  was  sent  subject  to  the  con- 
tract expressed  thereon,  of  which  this  requirement  was  a  part,  is 
the  equivalent  of  an  averment  of  notice  of  the  rule  on  plaintiff's 
part. 

TELEGRAPH  OOMPANIES-RULES-WANT  OF  NOTICE 
TO  SENDER— NEGLIGENCE.— If  an  agent  of  a  telegraph  company 
receives  a  message  for  transmission,  written  on  a  plain  piece  of 
paper,  and,  without  calling  the  attention  of  the  sender  to  the  regu- 
lations printed  on  the  blanks  of  the  company,  pastes  the  message 
on  one  of  such  blanks,  he  acts  as  the  agent  of  the  company  alone, 
and  the  sender  is  not  bound  by  the  regulations  printed  on  the 
blanks,  of  which  he  had  no  notice,  and  he  may  recover  for  the  neg- 
ligence of  the  company  in  the  transmission  of  the  message. 

G.  McDonald,  for  the  appellant. 

G.  H.  Fearons,  J.  M.  Faulkner,  and  R.  Rushton,  for  the  ap- 
pellee. 
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**^  McCLELLAN,  C.  J.  This  action  is  prosecuted  by  Mary 
Harris  against  the  "Western  Union  Telegraph  Company,  and 
sounds  in  damages  for  the  negligent  failure  of  the  defendant 
to  promptly  transmit  and  deliver  to  plaintiff's  hrother  at  Milton, 
Florida,  a  telegram  sent  hy  her  from  Montgomery,  Alabama, 
and  for  the  transmission  and  delivery  of  which  she  paid  de- 
fendant's agent.  Defendant  pleaded  the  general  issue  and  the 
following  special  plea:  "2.  Defendant  avers  that  at  the  time 
said  alleged  telegram  was  received  by  it  for  transmission,  and 
for  a  long  time  prior  thereto,  it  had  in  force  a  rule  that  all 
messages  received  by  it  should  be  sent  on  one  of  its  blanks  and 
subject  to  a  contract  on  the  back  of  said  blanks,  which  said 
rule  was  a  reasonable  one.  That  the  alleged  message  was  writ- 
ten on  one  of  the  defendant's  blanks  and  subject  to  the  con- 
tract expressed  on  said  blank,  and  that  part  of  skid  contract 
was  in  the  following  **^  language:  *The  company  will  not  be 
liable  for  damages  or  statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after  the 
message  is  filed  with  the  company  for  transmission.'  And  de- 
fendant avers  that  no  claim  for  damages  was  presented  to  it 
within  sixty  days  after  said  alleged  message  was  filed  with  the 
company  for  transmission." 

The  rule  here  set  out  is  a  reasonable  one.  It  does  not  limit 
the  defendant's  liaJbility  for  negligence,  as  the  demurrer  to  the 
plea  assumes,  but  only  requires  reasonable  notice  to  the  de- 
fendant of  claims  for  damages.  Nor  is  the  plea  open  to  the 
further  objection  taken  by  the  demurrer  that  it  does  not  show 
that  plaintiff  was  aware  of  the  rule  at  the  time  the  message  was 
sent.  The  averment  that  the  message  was  written  on  one  of  de- 
fendant's blanks  upon  which  the  requirement  for  notice  of  dam- 
ages within  sixty  days  was  printed,  and  was  sent  subject  to  the 
contract  expressed  thereon,  of  which  this  requirement  was  a 
part,  is  the  equivalent  of  an  averment  of  notice  of  the  rule  on 
plaintiff's  part.  The  demurrer  to  the  plea  was,  therefore,  prop- 
erly overruled. 

The  evidence  without  conflict  supported  the  complaint.  But 
the  court  gave  the  affirmative  charge  for  the  defendant  upon 
the  theory  that  it  had  proved  this  special  plea;  and  whether 
the  evidence  without  controversy  does  support  the  plea  is  the 
only  question  for  our  consideration.  We  do  not  think  it  does. 
Our  conclusion  is  that  there  was  a  failure  of  proof  that  the 
message  was  written  upon  one  of  the  blanks  of  the  defendant, 
and  hence  a  failure  to  show  that  plaintiff  made  the  special  con- 
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tract  set  up  in  the  plea.  The  uncontroverted  evidence  ^ras 
that  plaintiff  had  the  message  written  on  a  plain  piece  of  white 
paper — ^not  npon  a  blank  of  the  company  at  all;  that  she  then 
gave  the  message  thus  written  and  signed  by  her,  and  also 
money  to  pay  for  its  transmission,  to  one  Johnson  to  carry  and 
deliver  it  to  the  office  of  the  defendant  for  transmission,  and 
to  pay  for  the  same;  that  Johnson  did  carry  the  message  to  de- 
fendant's office,  and  there  delivered  it  to  one  of  defendant's 
agents  in  its  original  form  and  condition,  and  paid  to  such 
agent  the  charges  for  its  transmission;  that  said  agent  received 
the  message  from  Johnson  and  also  the  charges,  and  thereupon 
of  his  own  motion  pasted  the  plain  white  ®^**  paper  on  which 
the  message  was  written  onto  one  of  defendant's  telegraph 
blanks.  Neither  the  plaintiff  nor  said  Johnson  knew  anything 
about  the  company^s  requirement  that  messages  should  be  writ- 
ten on  its  blanks,  nor  of  the  stipulation  printed  on  said  blanks 
that  notice  of  claims  should  be  given  within  sixty  days,  etc., 
either  at  the  time  the  message  was  delivered  to  defendant  or 
at  any  other  time  prior  to  the  trial  of  the  case,  nor  was  there 
any  evidence  tending  to  show  that  they  had  any  knowledge  or 
notice  of  the  rule  or  of  the  stipulation  on  the  blanks.  But  it 
is  insisted  for  appellee  that  the  defendant's  employe  who  re- 
ceived the  message  and  the  charges  therefor  from  Johnson  or 
from  the  plaintiff  through  Johnson  acted  as  the  agent  for  John- 
son and  for  the  plaintiff  in  pasting  the  original  message  onto 
one  of  defendant's  blanks,  and  thereby  bound  the  plaintiff  by 
the  stipulation  expressed  on  the  blank,  and  this,  we  suppose, 
is  the  view  adopted  by  the  trial  court.  "We  cannot  admit  this 
contention  or  adopt  this  view.  The  business  of  this  employe 
was  to  receive  the  message  from  Johnson  and  the  charges  for 
its  transmission.  If  the  message  was  not  in  the  form  required 
by  the  defendant  he  should  have  declined  to  receive  it  until  put 
in  that  form,  or  until,  having  called  Johnson's  attention  to  the 
requirement,  the  latter  had  authorized  him,  impliedly  or  other- 
wise, to  make  it  conform  to  the  rule.  When  he  accepted  the 
message  written  as  it  was  on  a  piece  of  plain  paper  unaccom- 
panied by  any  stipulation  or  words,  save  those  only  of  the 
message  itself,  and  accepted  payment  of  the  toll  for  its  trans- 
mission, then  there  was  upon  that  instant  a  contract  on  the 
part  of  the  company  to  send  that  message  promptly  to  the 
plaintiff's  brother,  and  for  a  breach  of  that  contract,  or  for  a 
breach  of  duty  arising  from  the  contract,  the  plaintiff  had  the 
remedies  which  the  law  gave  her,  unimpaired  and  unaffected 
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by  the  rule  and  stipulation  now  pleaded  against  her,  since  she 
had  neither  notice  of  the  rule  nor  of  the  stipulation,  and  there- 
fore cannot  be  held  to  have  impliedly  authorized  defendant's 
employe  to  conform  her  message  to  the  rule,  nor  to  have  in- 
corporated the  terms  of  the  stipulation  expressed  on  the  blank, 
of  the  existence  of  which  she  was  entirely  ignorant,  into  the 
contract  which  she  in  fact  made.  It  is  not  for  us  to  say,  nor 
was  it  for  the  jury  to  '**  say,  but  that,  had  she  been  apprised 
of  all  the  stipulations,  or  of  this  stipulation,  expressed  on  de- 
fendant's blanks,  she  might  have  declined  to  enter  into  the  con- 
tract at  all;  but  we  may  at  least  say  that  she  had  a  right  to 
decline,  and  that  she  cannot  be  holden  to  a  stipulation  which 
was  not  embraced  in  the  contract  she  did  make  merely  because 
it  was  defendant's  rule,  unknown  to  her,  to  require  persons  in 
her  attitude  to  enter  into  the  stipulation  or  because  the  defend- 
ant, after  making  a  contract  with  her  that  did  not  embrace  the 
stipulation,  pasted  her  message,  which  in  itself  was  not  clogged 
by  any  special  conditions  whatever,  onto  a  printed  blank  which 
contained  special  limitations  and  requirements.  This  does  not 
fall  within  that  class  of  cases  where  the  agent  of  a  telegraph 
company  performs  some  service  for  the  sender  of  a  message  and 
in  respect  of  which  he  is  held  to  be  the  agent  of  the  sender. 
Here  the  message  as  originally  prepared  was  received  by  the 
company,  as  also  the  charges  for  its  transmission.  There  was 
nothing  further  to  be  done  by  or  for  the  sender.  Upon  this 
the  duty  of  transmission  was  on  the  defendant,  and  it  had  been 
paid  for  its  performance.  Whatever  else  was  done  with  or 
about  the  message  was  the  act  of  the  defendant's  employ^,  and 
whether  in  respect  of  such  he  is  to  be  considered  the  agent 
of  the  defendant,  he  was  certainly  not  the  agent  of  the  plaintiff. 

The  complaint  having  been  proved  without  conflict  in  the 
testimony,  and  the  defendant  having  failed  to  adduce  any  evi- 
dence supporting  a  material  averment  of  the  special  plea,  the 
affirmative  charge  should  have  been  given  for  plaintiff,  and  not, 
as  it  was,  for  the  defendant. 

The  question  of  the  damages  recoverable  under  the  complaint 
does  not  arise  on  this  appeal. 

Reversed  and  remanded. 


TELEGRAPH  COMPANIES.— A  PRINTED  STIPULATION 
upon  the  back  of  a  blank  used  for  sending  a  telegraph  message, 
that  the  company  shall  not  be  liable  for  damages  If  the  claim  there- 
for Is  not  presented  In  writing  within  sixty  days  after  the  message 
la  filed  for  transmission,  is  unreasonable  and  violative  of  the  con- 
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stitutlon:  Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  591,  66  Am. 
St.  Rep.  361.  Compare  Western  Union  Tel.  Co.  v.  Dougherty,  54 
Ark.  221,  26  Am.  St.  Rep.  33. 

TELEGRAPH  COMPANIES— REGULATIONS  OF.— A  telegraph 
company  may  make  reasonable  regulations  for  the  conduct  of  its 
business,  which  are  binding  on  Its  customers  after  notice  thereof: 
Western  Union  Tel.  Co.  v.  Neel,  86  Tex.  368,  40  Am.  St.  Rep.  847; 
and  a  sender  of  a  telegraph  message,  written  upon  a  blank  supplied 
by  the  company  and  signed  by  the  sender.  Is  bound  by  reasonable 
regulations  printed  thereon,  whether  he  has  actual  knowledge  there- 
of or  not:  Birkett  v.  Western  Union  Tel.  Co.,  lOS  Mich.  361,  50  Am. 
St.  Rep.  374.  The  power  of  telegraph  companies  to  impose  condi- 
tions upon  senders  of  messages  Is  discussed  In  the  monographic 
note  to  Camp  y.  Western  Union  Tel.  Co.,  71  Am.  Dec  463-474. 


NORTHERN  t.  HANNERS. 
[121  Alabama,  587.] 

JUDGMENTS— TORTS— COSTS.— If  an  action  Is  In  tort, 
judgment  for  the  defendant  for  costs  follows  the  complaint  and 
is  also  in  tort. 

EXEMPTIONS--COSTS— ACTION  IN  TORT.— If,  In  an  ac- 
tion in  tort,  defendant  recovers  judgment  for  costs,  plaintiff  can- 
not claim  his  statutory  exemption  against  the  execution  issued 
against  him  for  such  costs. 

Whitson,  Graham  &  Haynes,  and  M.  N.  Maimmg,for  the  ap- 
pellant. 

Stockdale  &  Stockdale,  and  Knox,  Bowie  &  Dixon,  for  the 
appellee. 

*'®®  TYSON,  J.  In  all  civil  actions  the  successful  party  is 
entitled  to  full  costs  for  which  judgment  must  be  rendered 
against  the  unsuccessful  party,  unless  in  cases  otherwise  di- 
rected by  law:  Code,  sec.  1325.  It  is  of  no  consequence  whether 
the  plaintiff  or  defendant  is  the  successful  party.  If  the  de- 
fendant is  the  successful  party,  he  recovers  his  costs  of  the 
plaintiff,  for  which  judgment  must  be  rendered  by  the  court, 
and  he  is  entitled  to  have  execution  upon  this  judgment  issue 
against  the  plaintiff,  as  much  so  as  the  plaintiff  would  be  en- 
titled to  a  judgment  and  execution  for  costs  and  damages  had 
he  been  successful. 

Costs  are  not  recoverable  by  virtue  of  any  contract,  expressed 
or  implied,  between  the  parties  litigant,  nor  is  the  judgment 
which  the  court  is  authorized  to   render,  indeed,  we  may  say. 
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which  the  statute  peremptorily  declares  shall  he  rendered,  hased 
upon  any  supposed  contractual  relations  existing  between  the 
parties  to  the  record.  Nor  was  the  statute  commanding  this 
judgment  to  be  rendered  by  its  enactment  or  operation  intended 
to  be  enforced  upon  any  such  theory.  At  common  law,  costs 
were  not  recoverable  and  were  not  adjudged  in  the  judgment 
in  the  case:  Stewart  v.  Hood,  10  Ala.  600;  City  Council  v. 
Foster,  54  Ala.  63.  In  certain  class  of  cases  the  plaintiff  was 
permitted  to  have  the  defendant  "amerced  for  his  willful  delay 
of  justice  in  not  immediately  obeying  the  king's  writ  by  ren- 
dering the  plaintiff  his  due,  or  to  have  him  taken  up,  capiatur, 
till  he  pays  a  fine  to  the  king  for  the  public  misdemeanor  which 
is  coupled  with  the  privfite  injury,  in  all  cases  of  force,  of  false- 
hood in  denying  his  own  deed,  or  improperly  claiming  property 
in  replevin,  or  to  have  him  adjudged  guilty  of  contempt  for 
disobeying  the  command  of  the  king's  writ."  It  was  not  until 
the  enactment  of  the  statute  of  Gloucester  that  costs,  eo  nomine, 
were  recoverable  by  the  plaintiff  in  real  actions,  and  under  that 
statute  the  practice  of  the  courts  was  to  award  costs  of  the  "writ 
purchased"  in  addition  to  the  damages  recovered  against  the 
defendant.  By  statutes  the  plaintiff's  right  to  recover  all  costs 
was  extended  to  all  cases  in  which  he  was  successful.  But  no 
costs  were  allowed  the  defendant  in  any  action  when  he  was  suc- 
cessful ^^  untn  the  statute  of  23  Henry  VIII,  which  was 
amended  from  time  to  time  untU  he  was  equitably  given  the 
same  right  as  the  plaintiff  to  recover  the  same  costs  as  the 
plaintiff  would  have  had  if  he  had  recovered.  In  all  cases 
the  costs  were  taxed  by  the  proper  officer  of  the  court:  2  Cooley's 
Blackstone,  bk.  3,  p.  399.  Courts  have,  now,  no  inherent  power 
to  award  costs,  which  can  be  only  granted  in  any  cause  or  pro- 
ceeding by  virtue  of  express  statutory  authority:  6  Am.  &  Eng. 
Ency.  of  PI.  &  Pr.  110,  note  2. 

Under  the  system  of  costs  and  fees  as  provided  by  our  stat- 
utes, cost  is  not  granted  by  the  courts  of  this  state  as  damages 
to  the  successful  party,  but  rather  in  the  nature  of  a  penalty 
imposed  upon  the  unsuccessful  party.  By  express  statute  the 
law  of  costs  must  be  held  to  be  penal:  Code,  sec.  1353;  City 
Council  of  Montgomery  v.  Foster,  54  Ala.  63;  Dent  v.  State,  42 
Ala.  514.  The  amount  of  the  costs  recoverable  is  limited  to 
the  fees  of  the  officers  of  the  court  and  witnesses  required  to 
attend  upon  the  court,  which  are  fixed  by  law,  and  whose  com- 
pensation, as  fees,  must  be  paid  by  the  parties  at  whose  in- 
stance they  are  rendered.     As  to  the  officers  rendering  the  ser- 
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vices  and  the  witnesses  who  attend  in  o'hedience  to  a  subpoena, 
while  their  fees  are  taxed  so  as  to  make  up  what  is  known  as 
the  bill  of  cost  in  the  case  and  limits  the  amount  of  the  re- 
covery of  the  successful  party,  the  cost  is  not  recovered  by  the 
judgment  in  their  names,  nor  have  they  such  an  interest  in  it 
as  entitles  any  one  of  them  to  an  execution  upon  the  judgment, 
except  in  the  case  where  the  plaintiff  is  the  successful  party 
and  the  execution  against  the  defendant  is  returned  "no  prop- 
perty  found,"  execution  may  issue  in  the  name  of  the  clerk 
against  the  plaintiff  for  all  costs  created  by  him:  Code,  sees. 
1361,  1889.  So  far  as  the  officers  of  court  and  the  witnesses 
are  concerned,  the  fees  due  to  them  are  mere  debts  based  upon 
an  implied  promise  to  pay  by  the  party  at  whose  instance  or 
request  they  perform  the  service:  Dane  v.  Loomis,  51  Ala.  487; 
Hill  V.  White,  1  Ala.  576;  South  etc.  R.  E.  Co.  v.  Bradley,  84 
Ala,  468,  and  authorities  there  cited.  As  between  them  and 
the  parties  litigant,  they  would  be  compelled  to  resort  to  inde- 
pendent suits  for  services  rendered  for  the  collection  of  **•* 
their  fees,  were  it  not  that  by  the  process  of  execution  the  costs 
must  be  collected  by  the  sheriff,  and  he  is,  of  course,  justified 
in  retaining  out  of  any  money  collected  by  him  upon  the  exe- 
cution the  fees  due  in  the  cause,  since,  if  paid  over  by  him  to 
the  party  in  whose  favor  the  execution  runs,  such  party  could 
be  compelled  by  suit  to  pay  it  back  to  him  for  the  officers  and 
witnesses  entitled  to  it.  The  judgment  in  favor  of  the  success- 
ful party  for  costs,  however,  has  no  element  of  debt  in  it:  Lath- 
rop  V.  Singer,  39  Barb.  396.  If  it  had,  certainly  the  statute 
commanding  the  courts  to  render  judgment  in  favor  of  the 
state  of  Alabama  for  costs  against  a  defendant  convicted  of  a 
misdemeanor,  and,  if  not  presently  paid  or  confessed,  to  im- 
prison him  or  compel  him  to  perform  labor,  would  be  violative 
of  that  provision  of  the  constitution  "that  no  person  shaU  be 
imprisoned  for  debt."  That  these  statutes  are  not  offensive  to 
the  constitution  cannot  now  be  regarded  as  debatable:  Mor- 
gan V.  State,  47  Ala.  34;  Caldwell  v.  State,  55  Ala.  133;  Mc- 
Dowell V.  State,  61  Ala.  176;  Bailey  v.  State,  87  Ala.  44. 

As  to  the  nature  and  character  of  the  judgment  for  the  cost, 
costs  being  a  mere  incident  to  the  suit,  the  judgment  partakes 
of  the  nature  and  character  of  the  suit.  If  the  cause  of  action 
declared  upon  by  the  plaintiff  is  in  tort,  the  judgment  as  to 
damages  and  costs  recovered  by  him  must  follow  the  com- 
plaint and  of  necessity  be  in  tort:  Stuekey  v.  McKibbon,  92 
Ala.  622;  Williams  v.  Bowden,  69  Ala.  433;  McLaren  v.  Ander- 
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son,  81  Ala.  106.  And  the  complaint  may  be  looked  to  for 
the  purpose  of  determining  the  nature  of  the  judgment;  in- 
deed, "it  has  never  been  the  practice  to  recite  in  the  entry  of 
judgments  or  for  it  to  appear  in  any  way  thereby  whether  the 
action  and  recovery  are  ex  contractu  or  ex  delicto":  McDaniel 
V.  Johnston,  110  Ala.  531.  If  the  plaintiff  fails  in  his  suit  in 
tort,  upon  what  principle  can  it  be  said  that  the  judgment  re- 
covered by  the  defendant  against  him  for  cost  does  not  follow 
the  complaint  and  is  in  tort?  It  may  be  true,  as  urged  by  ap- 
pellee's counsel,  that  the  plaintiff  does  not  become  a  tort  feasor 
by  the  institution  of  his  suit.  But  it  does  not  follow  from 
this,  as  argued  by  him,  that  the  judgment  is  as  upon  a  ^^^ 
contract.  The  wrong  committed  by  him  for  which  he  became 
liable  for  costs  to  the  defendant  in  the  judgment  consisted,  in 
the  institution  of  a  suit  that  he  could  not  successfully  maintain 
and  for  which  the  statute  imposed  upon  him  the  costs  to  par- 
take of  the  nature  of  his  complaint.  The  exemption  of  per- 
sonal property  allowed  under  the  constitution  and  statutes  of 
this  state  is  only  as  against  debts  contracted:  Const.,  art.  10, 
sec.  1;  Code  1896,  sees.  2033-3037.  In  the  case  in  hand,  the 
suit  of  the  appellee,  plaintiff,  was  in  tort,  and  he,  failing  to 
prosecute  it  successfully  to  judgment,  was  not  entitled  to  claim 
his  exemptions  against  the  execution  issued  against  him  for 
the  costs  recovered  by  the  defendant,  appellant:  1  Freeman  on 
Executions,  2d  ed.,  3217;  Russell  v.  Cleary,  105  Ind.  602; 
Schouton  V.  Kilmer,  8  How.  Pr.  527. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
eause  remanded. 


THE  SUBJECT  OF  COSTS  Is  discussed  In  the  extended  notes  to 
Ela  ▼.  Knox«  88  Am.  Dec.  181-185;  Saunders  v.  Frost,  16  AnL  Dec. 
40fr407. 
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KANSAS  CITY,  FOET  SCOTT  &  MEMPHIS  EAILEOAD 

COMPANY  V.  BECKER 

[67  Arkansas,  1.] 

ACTION— ELECTION  TO  SUE  IN  CONTRACT  OR  TORT. 
Where  a  duty  Is  Imposed  by  law,  by  reason  of  the  relations  of  the 
parties,  although  the  relation  was  created  by  contract,  a  neglect  to 
perform  this  duty  gives  the  injured  party  a  right  of  action,  and  he 
may  elect  to  sue  upon  the  contract,  or  treat  the  wrong  as  a  tort, 
and  bring  an  action  ex  delicto. 

RAILROADS— LIABILITY  TO  EMPLOY^  UNDER  CON- 
TRACT MADE  IN  ANOTHER  STATE.— A  railroad  company 
whose  line  Is  partly  in  one  state  may,  under  the  statutes  of  that 
state,  be  liable  in  tort  to  an  employ^  injured  in  such  state,  although 
the  contract  of  service  was.  entered  into  in  another  state. 

JURY  TRIAL— CURING  BAD  INSTRUCTION  BY  GOOD. 
In  an  action  against  a  railroad  company  for  injuries  occasioned  by 
a  defective  step  on  an  engine,  an  instruction  which  assumes  that 
such  step  was  defective  prior  to  the  accident  is  cured  by  subse- 
quent specific  instructions  that  the  plaintiff  must  prove  the  defect, 
that  the  company  had  notice  of,  or  could  by  reasonable  diligence 
have  discovered,  such  deifect  prior  to  the  accident,  and  that  the 
presumption  Is  that  the  railroad  company  had  no  notice  of  the  de- 
fect, and  that  it  had  furnished  safe  and  suitable  appliances  for  the 
performance  of  Its  work. 

MASTER  AND  SERVANT— CONCURRENT  NEGLIGENCB 
OF  A  FELLOW-SERVANT  AND  ANOTHER.— Where  an  injuiy 
is  the  result  of  the  concurring  negligence  of  two  employes.  It  is  no 
defense  to  prove  that  the  negligence  of  one  of  the  employes,  who  Is 
a  fellow-servant,  contributed  to  the  injury,  where  the  other  employfi 
Is  not  a  fellow-servant,  and  his  negligence  contributed  directly  to 
the  Injury. 

MASTER  AND  SERVANT— FELLOW-SERVANTS,  WHO 
ARE  NOT.— AN  ENGINE  INSPECTOR  employed  at  a  roundhouse 
and  a  fireman  working  on  the  road  are  not  fellow-servants  within 
the  meaning  of  a  statute  which  requires  that  different  employes, 
to  be  fellow-servants,  must  be  working  together  to  a  common  pur* 
pose  In  the  same  department  of  service. 

l78> 
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Wallace  Pratt,  I.  P.  Dana,  and  W.  J.  Orr,  for  the  appellant. 
E.  F.  Brown  and  N.  F.  Lamb,  for  the  appellee. 

*  BATTLE,  J.  This  is  the  second  time  this  action  has  been 
before  this  court  on  appeal.  The  opinion  delivered  when  it  waa 
here  the  first  time  is  reported  in  Kansas  etc.  Ey.  Co.  y.  Becker, 
63  Ark.  477.  It  waa  instituted  by  William  Becker  against  the 
Kansas  City,  Fort  Scott  &  Memphis  Railroad  Company  to  re- 
cover damages  for  personal  injuries.  Plaintiff  was  a  fireman 
in  the  employment  of  the  defendant,  and  was  engaged  with 
others  in  running  an  engine  of  his  employer  from  Thayer, 
Missouri,  to  Memphis,  Tennessee,  and  return,  Thayer  being  the 
starting  point.  He  left  the  latter  place  about  6  o'clock  in  the 
evening  on  the  21st  of  April,  1894,  and  arrived  at  Memphis 
about  4:30  in  the  morning  cf  the  next  day,  and,  returning,  left 
Memphis  about  6  o'clock  in  the  evening  of  the  22d  of  April, 
and  was  injured  at  Afton,  in  this  state,  about  daylight  of  the 
following  morning.  He  was  seriously  and  permanently  in- 
jured by  the  step  on  the  left-hand  side  of  engine  No.  30,  on 
which  he  was  employed,  turning  as  he  jumped  upon  it  in  order 
to  get  into  the  engine  cab,  the  engine  being  at  the  time  in  mo- 
tion. As  a  result  of  the  injury,  amputation  of  one  of  his  legs 
just  below  the  knee  was  necessary. 

To  be  more  specific,  we  relate  the  cause,  manner,  and  cir- 
cumstances of  the  injury  more  at  length.  At  the  rear  end  of 
the  engine,  at  the  entrance  to  the  cab,  were  two  steps — one  on 
either  side — for  the  use  of  employes.  The  engineer  and  fire- 
man rode  in  the  cab — the  former  on  the  right  side,  and  the 
latter  on  the  left.  Each  step  was  fastened  to  the  lower  end  of 
an  iron  or  steel  rod.  The  upper  end  of  the  rod  passed  through 
an  iron  beam  nine  inches  thick,  and  was  fastened  and  held  in 
place  by  means  of  a  tap  at  the  top.  When  in  proper  position, 
the  step  faced  out  at  right  angles  to  the  side  of  the  engine. 
When  the  rod  was  loose,  the  step  could  be  turned  out  of  place, 
but  this  defect  could  be  remedied  by  means  of  the  tap.  A 
short  time  before  plaintiff  was  injured,  the  engine  on  which  he 
was  acting  as  fireman  and  the  train  attached  were  moved  on  a 
sidetrack  at  Afton  for  the  purpose  of  allowing  a  passenger 
train  to  pass.  While  the  former  train  was  upon  the  sidetrack, 
*  the  plaintiff,  by  direction  of  the  engineer,  left  the  cab  to  put 
out  the  headlight,  and  while  so  doing  the  passenger  train  passed. 
About  the  time  he  finished  his  work,  the  engineer  commenced 
moving  the  train  from  the  sidetrack  upon  the  main  line,  and. 
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while  it  was  miming  about  as  fast  as  a  man  would  ordinarily 
walk,  plaintiff  attempted  to  get  upon  the  engine  by  means  of 
the  left  step,  and  was  injured  in  the  manner  stated. 

The  maintenance  of  the  steps  in  good  repair  and  safe  con- 
dition was  intrusted  to  two  employes  of  the  defendant.  It 
was  the  duty  of  the  engineer,  when  his  engine  was  on  the  road 
and  away  from  Thayer,  to  examine  and  keep  the  steps  in  safe 
condition  by  means  of  the  tap  at  the  end  of  the  rod,  for  which 
purpose  he  was  provided  with  the  necessary  tools.  It  was  also 
his  duty,  when  he  ran  his  engine  into  the  roundhouse  at  Thayer, 
where  the  engines  operated  on  the  road  between  Thayer  and 
Memphis,  on  their  return  from  the  latter  place,  were  inspected 
and  repaired,  to  report  any  defects  in  his  engine  which  needed 
repairing,  and  blanks  were  furnished  him  for  the  purpose.  At 
Thayer  was  a  machinist,  named  Johnson,  whose  duty  it  was  to 
inspect  the  lower  part  of  the  locomotives,  including  the  steps, 
when  they  came  in,  as  a  protection  against  any  neglect  of  the 
engineer.  Johnson  also  made  repairs.  The  bad  condition  of 
engine  numbered  30,  if  attributed  to  the  fault  of  anyone,  was 
due  to  the  negligence  of  one  or  both  of  these  employes.  To 
prove  that  the  defendant  was  liable  for  the  culpable  negligence 
of  these  employes  in  the  failure  to  discharge  their  duties,  evi- 
dence was  adduced  in  the  trial  of  this  action  tending  to  prove 
that  the  engine  numbered  30  was  taken  on  the  18th  of  April, 
1894,  to  its  shops  at  Thayer  for  inspection  and  repair,  and 
that  on  the  21st  of  April,  two  days  before  plaintiff's  injury,  an 
employ^  of  the  defendant,  while  in  the  roundhouse  at  Thayer, 
discovered  that  the  engine  step  on  the  left  or  fireman's  side 
was  loose,  and  turned  half  way  round  so  that  it  projected 
under  the  engine,  and  that  the  engineer  on  the  22d  of  the  same 
month,  while  at  Memphis,  discovered  the  step  on  the  right  side 
of  the  engine  to  be  loose,  and  tightened  it,  and  that  the  left 
step  was  loose  on  the  next  day,  when  the  plaintiff  was  injured. 
On  the  contrary,  evidence  was  adduced  by  the  defendant  to  * 
show  that  the  steps  were  not  loosened  at  the  shops  when  the 
engine  was  there  for  repairs  on  the  18th  of  April,  and  that  the 
inspector  examined  them,  and  did  not  notice  that  either  of  them 
was  loose  or  turned,  and  that  the  engineer  examined  the  left 
step  on  the  evening  of  April  22,  1894,  at  Memphis,  by  strik- 
ing it  with  a  hammer — the  usual  test — ^and  found  it  apparently 
"all  right." 

The  jury  before  whom  the  issues  were  tried  returned  a  ver- 
dict in  favor  of  the  plaintiff  against  the  defendant  for  the  sum 
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of  five  thousand  dollars,  and  the  court  rendered  judgment  ac- 
cordingly. To  reverse  this  judgment,  an  appeal  by  the  defend- 
ant to  this  court  is  prosecuted. 

It  is  insisted  hy  appellant  that  its  duties  to  appellee  were  im- 
posed and  governed  by  the  laws  of  Missouri,  where  he  was  em- 
ployed and  their  contract  for  service  was  entered  into,  and 
that  the  risks  assumed  by  the  contract  were  determined  by  the 
same  laws;  that  the  relation  of  master  and  servant  could  be 
created  between  them  by  contract;  and  that  the  duties  and  risks 
assumed  grew  out  of  that  relation.  It  is  true  that  the  relation 
was  created  by  contract,  but  the  duty  upon  which  the  appellee 
relies  to  recover  in  this  action,  if  it  existed,  was  imposed  by 
law,  and  arose  from  the  relation  rather  than  the  contract.  For 
a  neglect  to  perform  this  duty,  the  appellee  had  the  right  to 
elect  to  sue  upon  the  contract,  or  to  treat  the  wrong  suffered  by 
the  neglect  as  a  tort,  and  bring  an  action  ex  delicto.  The 
rule  in  such  cases  as  this  is  correctly  stated  in  Nevin  v.  Pull- 
man Palace  Car  Co.,  106  111.  222,  46  Am.  Rep.  688,  11  Am.  & 
Eng.  R.  R.  Cas.  92,  101,  as  follows:  "Where  the  duty  for  whose 
'breach  the  action  is  brought  would  not  be  implied  by  law  by 
reason  of  the  relations  of  the  parties,  whether  such  relations 
arose  out  of  a  contract  or  not,  and  its  existence  depends  solely 
upon  the  fact  that  it  has  been  expressly  stipulated  for,  the 
remedy  is  in  contract,  and  not  in  tort,  when  otherwise  case  is 
an  appropriate  remedy":  Clark  v.  St.  Louis  etc.  Ry.  Co.,  64  Mo. 
440;  Bliss  on  Code  Pleading,  3d  ed.,  sec.  14;  Pomeroy's  Code 
Remedies,  3d  ed.,  sees.  568-571;  4  Elliott  on  Railroads,  sec. 
1693. 

The  railroad  of  appellant  is  built  and  operated  in  part  in  this 
state.  In  regard  to  such  railroads  the  constitution  provides  as 
follows:  "All  railroads  which  are  now  or  may  hereafter  *  be 
built  and  operated,  either  in  whole  or  in  part,  in  this  state  shall 
be  responsible  for  all  damages  to  persons  and  property,  under 
such  regulations  as  may  be  prescribed  by  the  general  assembly": 
Const.  1874,  art.  17,  sec.  12.  Section  6249  of  Sandels  &  Hill's 
Digest  provides:  "All  persons  who  are  engaged  in  the  common 
service  of  such  railway  corporations  [foreign  or  domestic,  doing 
'business  in  this  state],  and  who,  while  so  engaged,  are  working 
together  to  a  common  purpose,  of  same  grade,  neither  of  such 
persons  being  intrusted  by  such  corporations  with  any  super- 
intendence or  control  over  their  fellow-employes,  are  fellow- 
servants  with  each  other;  provided,  nothing  herein  contained 
shall  be  so  construed  as  to  make  employes  of  such  corporation 
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in  the  service  of  such  corporation  fellow-servants  with  other 
employes  of  such  corporation  engaged  in  any  other  department 
or  service  of  such  corporation.  Employes  who  do  not  com© 
within  the  provisions  of  this  section  shall  not  he  considered  fel- 
low-servants." And  section  C250  provides:  "No  contract  made 
het'ween  the  employer  and  employe,  hased  upon  the  contin- 
gency of  the  injury  or  death  of  the  employe  limiting  the  lia- 
bility of  the  employer  under  this  act,  or  fixing  damages  to  be  re- 
covered, shall  be  valid  and  binding.*'  The  effect  of  these  stat- 
utes is  to  limit  the  risk  assumed  by  an  employe  on  account  of 
the  acts  or  omissions  of  persons  in  the  service  of  the  same  em- 
ployer to  the  neglect  of  those  who  are  fellow-servants  within 
the  meaning  of  the  statutes,  and  to  impose  upon  the  master  the 
duty  to  protect  him  against  the  neglect  of  all  other  fellow-em- 
ployes in  the  discharge  of  their  duties,  and  to  render  the  em- 
ployer liable  in  damages  for  injuries  suffered  on  account  of  the 
failure  to  discharge  this  duty. 

The  appellant  was  and  is  subject  to  and  governed  by  these 
statutes,  and  is  liable  to  its  employes  in  tort  for  injuries  caused 
by  the  failure  to  discharge  any  duties  growing  out  of  them. 

The  appellant  says  that  the  court  erred  in  giving  to  the  jury 
an  instruction  in  words  as  follows:  "If  you  find  from  the  evi- 
dence that  it  was  the  duty  of  Bennett  to  inspect  the  engine 
for  the  defective  step,  and  that  by  the  exercise  of  ordinary  ® 
care  he  could  have  discovered  the  defect,  and  if  you  find  that 
the  step  was  defective,  and  that  it  was  also  the  duty  of  Johnson 
to  inspect  the  engine  for  such  defect,  and  that  he,  by  the  exer- 
cise of  ordinary  care  and  observation,  would  have  discovered 
the  defect,  and  that  when  the  plaintiff  was  injured,  if  he  was 
injured,  he  and  said  Johnson  were  not  engaged  in  the  same  de- 
partment of  service  of  the  defendant,  and  were  not  working  to- 
gether to  a  common  purpose,  and  that  negligence  of  said  John- 
son, if  you  find  that  he  was  negligent,  contributed  to,  or  was  in 
part  the  cause  of,  plaintiff's  injury,  and  that  the  plaintiff  was 
not  injured  by  reason  of  want  of  ordinary  care  for  his  own 
safety  then  your  verdict  will  be  for  the  plaintiff.'* 

This  instruction,  it  says,  was  defective  because  it  assumes 
that  the  step  was  defective  at  some  time  prior  to  the  accident 
when  the  engineer  and  Johnson  should  have  made  their  inspec- 
tion, or  when  they  did  in  fact  make  it.  If  this  was  a  defect,  it 
was  cured  by,  the  following  instructions  given  at  the  instance 
of  appellant: 
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"1.  Becker,  by  virtue  of  his  employment,  assumed  all  the 
ordinary  and  usual  risks  and  hazards  incident  to  his  employ- 
ment, and  the  railroad  company  was  not  an  insurer  of  the  per- 
fection of  the  step  in  question,  or  the  safety  of  Becker — the 
railroad  company  being  required  to  exercise  reasonable  and  or- 
dinary care  and  diligence,  and  only,  such,  in  furnishing  to  its 
employes  reasonably  safe  machinery  and  instrumentalities  for 
the  operation  of  its  railroad;  and  it  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  the  railroad  company 
has  performed  its  duty  in  such  cases,  and  the  burden  of  prov- 
ing otherwise  rests  upon  Becker.  And  in  this  case,  as  Becker 
seeks  to  recover  damages  for  injuries  resulting  from  alleged  de- 
fective steps  furnished  by  the  railroad  company,  it  not  only 
devolves  upon  him  to  prove  such  defect,  but  it  also  devolves 
upon  him  to  show,  either  that  the  railroad  company  had  notice 
of  such  defect  complained  of,  or  that  by  the  exercise  of  reason- 
able and  ordinary  care  and  diligence  it  might  have  obtained 
such  notice;  and  proof  of  a  single  defective  or  imperfect  opera- 
tion of  such  step,  resulting  in  injury,  is  not  of  itself  sufficient 
evidence,  nor  any  evidence,  that  the  company  had  previous 
knowledge  or  notice  of  such  defect. 

^  "2.  You  are  further  instructed  that  although  you  may  find 
and  believe  from  the  evidence  that  the  step  in  question  was 
loose,  and  that  it  turned  with  Becker,  and  he  thereby  received 
the  injuries  complained  of,  still  he  is  not  entitled  to  recover 
in  this  action  unless  he  has  shown  by  a  preponderance  of  the 
evidence  (that  is,  a  greater  weight  of  the  evidence)  that  the 
defendant,  or  its  servants  who  were  intrusted  with  the  duty  of 
inspection,  had  notice  of  the  fact  that  said  step  was  loose  prior 
to  the  time  of  the  injury,  or  that  the  step  was  loose  a  suffi- 
cient length  of  time  before  the  injury  that  its  condition  oould 
have  been  discovered  by  the  defendant,  or  its  said  inspectors, 
by  the  exercise  of  reasonable  care,  and  could  not  have  been 
discovered  by  Becker  by  exercise  of  the  same  degree  of  care; 
and,  unless  the  plaintiff  has  so  shown,  you  will  find  for  the  de- 
fendant. And  you  are  further  instructed  that  knowledge  on 
the  part  of  witness  Buck  that  the  step  was  loose  at  Thayer 
is  not  knowledge  to  the  defendant  company, 

"3.  The  presumption  is  that  the  railroad  company  has  done 
its  duty  by  furnishing  safe  and  suitable  appliances  for  the  per- 
formance of  its  work,  and,  when  this  is  overcome  by  positive 
proof  that  the  appliances  were  defective,  the  plaintiff  is  met 
by  a  further  presumption  that  the  railroad  company  had  no 
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notice  of  the  defect,  and  was  not  negligently  ignorant  of  it. 
It  is  not  sufficient  to  show  that  the  plaintiff  was  injured,  and 
that  the  injury  resulted  from  a  defect  in  the  step,  but  he  must 
go  further,  and  establish  the  fact  that  the  injury  happened  be- 
cause the  railroad  company  did  not  exercise  proper  care  in  the 
premises,  in  discovering  and  repairing  said  step." 

At  the  request  of  the  appellant,  and  with  the  consent  of 
the  appellee,  the  court  instructed  the  jury  that  Bennett,  the 
engineer,  and  appellee,  the  fireman,  were  fellow-servants  at  the 
time  the  injury  occurred.  Now,  appellant's  counsel  says:  "If 
we  admit  ....  that  Bennett,  the  engineer,  did  not  inspect 
this  step  at  Memphis,  and  did  not  apply  the  usual  test  to  as- 
certain its  condition,  and  that  he  was  negligent,  it  being  ad- 
mitted in  this  case  by  the  record  that  Bennett  and  the  plaintiflE 
were  fellow-servants,  then  we  submit  that  there  is  no  room  for 
®  reasonable  minds  to  differ  on  the  proposition  that  Bennett's 
negligence  was  the  direct  and  promoting  cause  of  this  injury, 
because,  but  for  his  negligence  (admitting  that  he  was  negli- 
gent, and  admitting  that  the  step  was  defective  at  Memphis), 
the  injury  could  not  have  happened,  and  his  negligence,  if  he 
was  negligent,  was  not  a  contributing  cause,  but  was  the  direct, 
'immediate,  last  moving,  and  approximate  cause  of  the  acci- 
dent"; and  for  this  reason  they  say  that  the  instruction  ob- 
jected  to  by  appellant,  as  before  stated,  was  defective,  and  should 
not  have  been  given.  But  this  is  not  correct.  The  trial  court 
told  the  jury,  by  this  instruction,  that  if  they  found  that  the 
step  by  which  the  appellee  was  injured  was  defective,  that 
Johnson  negligently  failed  to  discover  that  it  was  in  that 
condition,  that  his  negligence  contributed  to  the  injury,  and 
that  he  was  not  a  fellow-servant  of  Becker,  they  should  re- 
turn a  verdict  in  favor  of  appellee.  If  such  findings  were 
true,  Johnson's  negligence  was  a  proximate  cause  of  the  in- 
jury; for  there  is  no  evidence  that  he  fastened  the  step  when 
the  engine  was  at  Thayer,  the  last  time  before  the  accident 
occurred.  He  testified  that  he  did  not.  If  they  were  loose, 
then  they  remained  so  until  they  were  fastened;  and  the  evi- 
dence shows  that  the  left  step,  which  was  the  cause  of  the 
injury,  was  not  fastened  until  after  the  accident.  The  only 
negligence  of  Johnson  which  could  have  contributed  to  the  in- 
jury was  his  failure  to  exercise  proper  care  in  the  inspection  of 
the  step,  and,  if  it  contributed,  it  set  the  trap  which  caught 
and  injured  the  appellee.  The  failure  of  the  engineer  to  fasten 
the  step  did  not  render  the  negligence  of  Johnson  harmless 
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or  less  effective,  but  left  it  free  to  work  the  injury  it  was 
lying  in  wait  to  inflict.  The  injury  was  probably  the  result 
of  the  concurring  negligence  of  the  two  employes,  and  may 
not  have  occurred  in  the  absence  of  either.  It  is  no  defense, 
however,  for  the  appellant  to  prove  that  the  negligence  of 
the  engineer  contributed  to  it:  1  Shearman  and  Eedfield  on 
Negligence,  5th  ed.,  sec.  188,  p.  292,  and  cases  cited.  This  nec- 
essarily follows  from  the  imposition  of  the  duty  to  inspect  on 
both  employes,  and  the  purpose  it  was  intended  to  serve;  for  it 
was  imposed  upon  both  to  serve  as  a  check  against  the  negli- 
gence of  each  of  them,  and  to  protect  appellee  against  con- 
sequent injuries. 

*  The  appellant  complains  because  the  court  refused  to  in- 
struct the  jury  in  the  following  words:  'TTou  are  instructed 
that  it  is  a  rule  of  law  that  the  railroad  company  is  not  liable 
to  any  of  its  employes  for  the  negligence  of  a  fellow-servant; 
and  under  the  evidence  in  this  case  you  are  instructed  that, 
with  reference  to  the  act  complained  of,  and  at  the  time  Becker 
was  injured,  he  and  Inspector  Johnson  were  fellow-servants, 
and,  if  you  find  and  believe  from  the  evidence  that  Becker  was 
injured  through  the  negligence  of  said  Johnson,  then  the  rail- 
road company  would  not  be  liable  for  such  negligence  of  said 
Johnson." 

Were  Johnson  and  Becker  fellow-servants?  Under  the  stat- 
utes of  this  state,  four  conditions  must  concur  to  constitute 
different  employes  of  the  same  railway  company  fellow-ser- 
vants: 1.  They  must  be  engaged  in  the  common  service  of  the 
railway  company;  2.  Wliile  so  engaged,  they  must  be  working 
together  to  a  common  purpose;  3.  Neither  of  them  must  be 
intrusted  by  the  railway  company  with  any  superintendence  or 
control  over  their  fellow-employes;  4.  They  must  be  engaged 
in  the  same  department  of  service. 

Did  the  relations  of  Johnson  and  Becker  conform  to  all 
these  conditions?  Johnson  was  an  inspector  and  repairer  of 
all  of  appellant's  engines  at  Thayer — about  fifty  or  sixty  in 
number — ^and  Becker  was  a  fireman  on  one  of  them.  John- 
son's duty  was  to  inspect  the  engines  in  the  roundhouse,  and 
make  such  repairs  as  he  could  in  the  way  of  screwing  up  bolts 
and  nuts,  and  putting  in  springs,  and  other  work.  In  addition 
to  his  duties  on  the  road,  it  was  the  duty  of  Becker,  as  fireman, 
to  see  that  his  engine  was  provided  with  tools,  and  that  the 
tool-boxes  and  supply-boxes  for  oil  were  kept  locked  when  the 
engine  was  in  the 'roundhouse,  and,  before  his  engine  started 


S6  Kansas  City  etc.  R.  R.  Co.  v.  Becker.     [Arkansas, 

out  on  the  road,  to  see  that  it  was  provided  with  a  full  tank, 
that  there  was  sand  in  the  sand-boxes,  that  the  ashpan  was  in 
a  clean  condition,  and  that  a  fire  in  the  engine  was  prepared 
for  the  road,  and  on  and  ofE  the  road  to  keep  the  engine  clean 
and  the  signal  lamps  in  repair.  His  chief  duties  were  per- 
formed on  his  engine  while  on  the  road.  Johnson  was  in  the 
mechanical  department,  and  subject  to  the  authority  of  the 
roundhouse  *^  foreman,  and  Becker,  when  off  the  road  and  at 
Thayer,  was  subject  to  the  same  authority,  and  while  on  the 
road  in  the  discharge  of  his  duties  was  in  the  transportation 
department,  and  subject  to  the  authority  of  the  superintendent 
of  the  same;  but  it  seems  that  the  roundhouse  foreman  could, 
while  he  was  on  his  engine  on  the  road,  discharge  him  for 
neglect  of  duty,  or  order  him  to  leave  his  engine  for  the  pur- 
pose of  discharging  a  duty  at  some  other  place.  Until  he  ex- 
ercised this  authority,  however,  Becker,  while  on  the  road, 
was  in  the  transportation  department,  and  subject  to  the  au- 
?thority  of  those  in  control  of  that  department.  When  Becker 
was  at  Thayer,  his  and  Johnson's  duties  were  different,  and 
-were  not  such  as  to  associate  and  bring  them  together  in  their 
work,  except  casually  when  they  might  work  on  Becker's 
V  engine  at  the  same  time,  Becker  cleaning  and  Johnson  inspect- 
ing or  repairing.  They  could  not  be  said  to  have  been  working 
together,  except  when  and  so  long  as  they  were  so  actually  en- 
gaged. Their  working  together  was  not  sufficient  to  consti- 
tute them  associates  in  labor  any  longer  than  it  continued,  no 
more  than  the  casual  meeting  of  individuals  for  short  periods 
of  time  could  constitute  them  associates.  As  they  were  not 
working  together  in  the  same  department  at  the  time  the 
accident  occurred,  it  follows  that  they  were  not  fellow-ser- 
vants at  the  time  when  Becker  was  injured,  and  that  the  in- 
struction asked  for  by  the  appellant  to  the  contrary  effect 
was  properly  refused. 

"We  think  that  the  evidence  was  sufficient  to  sustain  the  ver- 
dict of  the  jury  in  this  court. 

Judgment  affirmed. 

Bunn,  C.  J.,  did  not  participate. 


ACTIONS.— A  PARTY  MAY  ELECT  TO  SUE  IN  TORT  Instead 
of  in  contract  where  the  breach  of  the  contract  constitutes  a  wrong: 
fiheldon  v.  Steamship  Uncle  Sam,  18  Cal.  527,  79  Am.  Dec.  193. 
Where  the  duty  for  whose  breach  the  action  is  brought  would  not 
t)e  implied  by  law  by  reason  of  the  relations  of  the  parties,  whether 
fiuch  relations  arose  out  of  contract  or  not,  a'nd  its  existence  de- 
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pends  upon  the  fact  that  It  has  been  expressly  stipulated  for,  the 
remedy  is  in  contract  and  not  in  tort;  when  otherwise,  case  is  an 
appropriate  remedy:  Nevin  v.  Pullman  etc.  Co.,  106  111.  222,  46  Am. 
Rep.  GS8.      . 

RAILROADS— INJURIES  TO  SERVANT.— THE  LAW  OF  THE 
STATE  in  which  a  railroad  brakeman  is  injured  through  a  fellow- 
servant's  negligence  determines  his  right  to  recover  therefor,  though 
that  law  is  opposed  to  the  law  of  the  state  where  the  negligence 
occurs,  the  parties  are  domiciled,  and  the  contract  of  employment 
Is  made:  Alabama  etc.  R.  R.  Co.  v.  Carroll,  97  Ala.  126,  38  Am. 
St.  Rep.  163.  See,  too,  Mexican  etc.  Ry.  Co.  T.  Jackson,  89  Tex. 
107,  59  Am.  St  Rep.  28. 

NEGLIGENCE,  CONCURRENT— LIABILITY  FOR.— If  an  acci- 
dent occurs  from  two  causes,  each  due  to  the  acts  of  different 
persons  but  together  the  efficient  cause,  all  the  persons  whose  acts 
contribute  to  the  accident  are  liable  for  a  resulting  injury,  and 
the  negligence  of  one  is  no  excuse  for  the  negligence  of  the  other: 
Gulf  etc.  Ry.  Co.  v.  McWhirter,  77  Tex.  356,  19  Am.  St.  Rep.  755. 
See,  too,  Pugh  v.  Chesapeake  etc.  Ry.  Co.,  101  Ky.  77,  72  Am.  St. 
Rep.  392;  and  the  extended  note  to  Carterville  v.  Cook,  16  Am.  SL 
Rep.  250-257. 

FELLOW-SERVANTS.— AS  TO  WHO  ARE  and  who  are  not  fel- 
low-servants, see  the  note  to  Fisk  v.  Central  Pac.  B.  R.  Co.,  1  Am. 
St.  Rep.  31-33. 


MOERIS  V.  FLETCHER. 
[67  Arkansas,  105.] 

HUSBAND  AND  WIFE— IMPROVEMENTS  ON  WIFE'S 
PROPERTY— RIGHTS  OF  CREDITORS.— Where  a  husband  ex- 
pends large  sums  of  money  In  the  permanent  improvement  of  his 
wife's  property,  thus  rendering  himself  insolvent,  such  money  may 
be  treated  by  his  creditors  as  a  charge  upon  the  lands  for  debts  ex- 
isting at  the  time  the  improvements  were  made. 

FRAUDULENT  CONVEYANCES  TO  WIFE.— Where  a  hus- 
band owns  the  reversionary  interest  in  lands  In  which  his  wife 
owns  the  life  Interest,  and,  after  expending  large  sums  of  money 
In  Improving  them,  conveys  his  Interest  to  his  wife,  completely 
depriving  himself  of  the  ability  to  pay  his  debts,  such  conveyance 
Is  fraudulent  and  void  as  to  his  creditors. 

Williams  &  Bradshaw  and  John  C.  England,  for  the  appel- 
lants. 

Trimble  and  Rose,  Hemingway  &  Rose,  for  the  appellees. 

lOT  BATTLE,  J.  The  first-mentioned  action  was  instituted 
by  the  administrator  and  heirs  of  W.  T.  High,  deceased,  against 
the  administrator  and  heirs  of  Lizzie  J.  High,  to  set  aside  a 
deed  of  conveyance  of  certain  lands,  which  was  executed  to 
Lizzie  J.  by  W.  T.  High  in  his  lifetime.     The  grounds  of  the 
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action,  as  set  forth  in  the  complaint,  are  that  W.  T.  High, 
being  the  owner  of  the  lands  mentioned,  conveyed  them  to  Liz- 
zie J.  on  the  nineteenth  day  of  Fehruary,  1887,  she  then  heing 
his  wife;  that  High  and  his  wife  each  had  children  hy  former 
marriages;  that  the  consideration  of  the  deed  was  the  promise 
of  Mrs.  High  to  execute  a  last  will  and  testament,  and  there- 
by devise  the  lands  which  were  conveyed  to  her  to  the  children 
of  both  of  them,  by  existing  and  previous  marriages,  equally, 
share  alike;  that,  having  acquired  the  lands,  she  refused  to 
execute  the  will,  as  she  promised,  but  departed  this  life  intes- 
tate, leaving  the  defendants,  Lilly  Morris,  Lula  Hicks,  and  John 
Hicks,  as  her  sole  heirs  at  law;  and  that  a  large  number  of 
claims  have  been  probated  against  the  estate  of  W.  T.  High, 
and  there  are  no  assets  in  the  hands  of  his  administrator  with 
which  to  pay  them. 

The  last-mentioned  action  was  commenced  by  certain  cred- 
itors of  W.  T.  High,  deceased,  against  the  administrator  and 
heirs  of  Lizzie  J.  High.  The  plaintiffs  alleged  in  their  com- 
plaint i»»  that  W.  T.  High  departed  this  life  on  the  17th  of 
February,  1887,  largely  indebted  to  them;  that  letters  of  ad- 
ministration had  been  issued  to  W.  P.  Fletcher;  that  his  estate 
is  wholly  insolvent,  and  his  administrator  had  in  his  hands  no 
assets  to  pay  his  uebts;  that  they  had  probated  claims  against 
his  estate  as  follows:  Daniel  &  Strauss  for  the  sum  of  one  hun- 
dred and  sixty-nine  dollars  and  forty-five  cents,  Sanders  for 
the  sum  of  two  hundred  and  sixteen  dollars  and  seventy-nine 
cents.  Eagle  for  one  hundred  and  seventy-nine  dollars  and 
thirty-four  cents,  and  T.  H.  Knodel  for  nine  hundred  and 
twenty-two  dollars  and  thirty  cents;  that  these  debts  or  claims 
are  wholly  unpaid;  that,  on  the  nineteenth  day  of  January, 
1887,  at  a  time  when  he  owed  all  of  said  debts,  and  was  the 
owner  of  certain  lands  of  great  value,  W.  T.  High  conveyed 
them  to  his  wife,  Lizzie  J.,  thereby  denuding  himself  of  all 
means  of  paying  his  debts,  and  leaving  himself  utterly  insol- 
vent; that  the  conveyance  was  entirely  voluntary,  and  a  fraud 
upon  their  rights;  and  that  the  defendants  are  the  heirs  and 
administrator  of  Lizzie  J.  High,  deceased;  and  prayed  that  the 
deed  be  set  aside,  and  the  lands  thereby  conveyed  be  subjected 
to  the  payment  of  the  debts  which  W.  T.  High  owed  to  them. 

The  plaintiffs  in  both  these  actions  asked  the  court  to  set 
aside  the  same  conveyajice,  being  in  controversy,  and  no  other. 

The  defendants  in  each  case  answered  and  denied  that  W.  T. 
High  was  ever  the  owner  of  the  lands  described  in  the  com- 
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plaints;  and  alleged  that  all  these  lands  belonged  to  Isaac  C. 
Hicks,  who  departed  this  life  leaving  Lizzie  J.  Hicks  his  widow; 
that  they  were  regularly  set  apart  to  his  widow  hy  a  court  of 
competent  jurisdiction  as  dower;  that,  the  estate  of  Hicks  be- 
ing insolvent,  the  reversionary  interest  in  them  was  sold  to  pay 
debts;  and  at  this  sale,  W.  T.  High,  who  had  previously  inter- 
married with  Lizzie  J.  Hicks,  became  the  purchaser  of  the 
same,  for  and  in  her  behalf,  and  paid  therefor  with  her  "funds," 
and  without  her  knowledge  and  consent  took  the  deed  therefor 
in  his  own  name;  and  that,  on  the  nineteenth  day  of  January, 
1887,  W.  T.  High,  at  the  request  of  his  wife,  conveyed  to  her 
the  reversionary  interest  in  these  lands,  thereby  vesting  in  her 
the  legal  and  equitable  title  to  the  same. 

The  allegations  of  plaintiffs  in  the  complaint  in  the  last- 
mentioned  action  as  to  the  indebtedness  of  W.  T.  High  to  each 
*^  of  them,  as  to  the  probate  and  allowance  of  their  claims 
against  his  estate  and  the  nonpayment  thereof,  as  to  the  ex- 
istence of  this  indebtedness  on  the  19th  of  January,  1887, 
when  he  executed  the  deed  of  conveyance  to  his  wife,  and  as 
to  the  effect  of  the  deed  in  denuding  him  of  the  means  to  pay 
his  debts  and  leaving  him  insolvent,  are  wholly  undenied. 

In  the  first  action  the  circuit  court,  sitting  in  chancery, 
found  the  consideration  of  the  deed  which  was  executed  by  W. 
T.  High  on  the  19th  of  January,  1887,  was  the  promise  of  his 
wife,  Lizzie  J.,  to  execute  a  will  and  thereby  devise  the  lands 
in  controversy  equally  to  the  children  of  each;  and  decreed 
that  the  promise  to  make  a  will  be  enforced  by  vesting  in  the 
children  the  interest  they  would  have  taken  had  the  will  been 
executed,  that  is,  by  vesting  in  each  of  them  one  undivided 
twelfth  part  of  the  lands,  there  being  twelve  children. 

In  the  last-mentioned  case  the  court  found  that  the  deed 
executed  by  High  to  his  wife  on  the  19th  of  January,  1887, 
was  voluntary  and  a  fraud  upon  the  rights  of  the  plaintiffs,  and 
set  it  aside  as  to  them  and  all  other  creditors  whose  claims  ex- 
isted at  the  time  it  was  executed,  and  have  been  legally  pro- 
bated; and  decreed  that,  "unless  the  defendants  within  six 
months  ....  pay  to  plaintiffs  the  amounts  of  their  respec- 
tive claims,  ....  with  accrued  interest  thereon,"  and  costs 
of  this  action,  "the  said  lands  will  be  turned  over  to  the  pro- 
bate court  of  Lonoke  county  to  be  disposed  of  in  the  regular 
administration  as  the  assets  of  the  estate  of  said  W.  T.  High, 
deceased,  for  the  payment  of  said  debts  due  from  said  estate." 
The  defendants  in  both  actions  appealed  to  this  court. 
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The  finding  of  the  court  in  the  first  action  that  the  con- 
sideration of  the  deed  executed  by  High  to  his  wife  on  the 
19th  of  January,  1887,  was  a  promise  of  the  wife  to  make  a 
will  is  entirely  unsupported  by  the  evidence.  The  considera- 
tion is  stated  in  the  deed,  but  no  promise  to  make  a  will  is 
recited  as  any  part  of  such  consideration.  On  the  contrary, 
the  recitals  tend  to  refute  allegations  to  that  effect.  No  will 
was  demanded  as  a  condition  of  the  delivery  of  the  deed.  Mrs. 
High  testified  that  in  1886,  when  she  was  in  bad  health,  and 
*^®  was  not  expected  to  live  long,  her  husband  requested  her 
to  make  a  will,  and  both  of  them  for  a  while  believed  that  they 
would,  but  afterward  abandoned  it,  and  that  a  promise  to 
make  a  will  was  no  part  of  the  consideration  of  the  deed.  The 
evidence  clearly  shows  that  the  making  of  wills  was  considered 
and  discussed  by  them,  but  does  not  show  that  the  deed  was, 
wholly  or  in  part,  based  upon  any  such  consideration. 

High  remained  in  possession  of  the  lands  in  controversy 
about  eleven  years  before  he  executed  the  deed,  and  in  that 
time  made  valuable  improvements  upon  them.  If  they  had 
been  the  separate  property  of  his  wife,  and  belonged  to  her  in 
fee,  and  he  was  insolvent  at  the  time,  money  expended  by  him 
in  the  permanent  improvement  of  the  same,  though  expended 
without  a  fraudulent  intent  in  fact,  could  have  been  treated  by 
his  creditors  as  a  charge  upon  the  lands  for  debts  existing  when 
the  improvements  were  made.  Materials  furnished  by  a  hus- 
band and  used  for  such  purposes,  under  such  circumstances, 
with  the  knowledge  and  consent  of  his  wife,  are  regarded  as  a 
gift  in  fraud  of  his  creditors.  As  in  other  cases,  he  must  be 
just  before  he  is  generous;  and  he  cannot  defeat  his  creditors 
in  the  collection  of  his  debts  by  placing  hia  property  in  the 
name  of  his  wife  in  the  guise  of  improvements  upon  her  es- 
tate. It  is  said:  "When  the  debtor  with  his  family  lives  on  the 
property  of  his  wife,  he  may  keep  it  in  repair  and  habitable. 
Within  reasonable  limits,  this  may  be  regarded  as  a  necessary 
and  proper  means  of  performing  his  obligation  to  support  his 
wife  and  family.  But  whenever  the  expenditures  are  beyond 
what  is  absolutely  necessary  and  proper  for  the  shelter  and 
maintenance  of  the  family,  they  may  be  reached  by  his  creditors. 
What  amounts  to  an  excessive  expenditure  is  difficult  to  deter- 
mine, and  depends  upon  the  peculiar  circumstances  of  each 
case.  If  he  puts  improvements  upon  her  real  estate  which  are 
temporary  in  their  character,  and  primarily  calculated  to  pro- 
mote his  use  and  enjoyment  of  the  premises  as  tenant  for  life. 
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her  estate  cannot  be  charged  with  the  value  of  the  temporary 
improvements."  But  under  no  circumstances  can  the  husband's 
creditors  make  the  wife's  separate  estate  liable  for  mere  labor 
performed  by  him:  Nance  v.  Nance,  84  Ala.  375,  5  Am.  St. 
Rep.  378;  Humphrey  v.  Spencer,  36  W.  Va.  11;  *^*  Lynde  v. 
McGregor,  13  Allen,  182,  90  Am.  Dec.  188;  Kirby  v.  Bruns, 
45  Mo.  234,  100  Am.  Dec.  376;  Bump  on  Fraudulent  Convey- 
ances, 4th  ed.,  sec.  218. 

There  is  still  another  rule  which  governs  the  rights  of  the 
husband's  creditors  in  respect  to  the  wife's  property,  and  it 
is  this:  A  wife  who  gives  her  husband  unlimited  control  of 
her  property,  and  permits  him  to  hold  the  title  in  his  own  name 
and  use  it  as  his  own  for  a  series  of  years,  is  not,  in  case  of 
his  insolvency,  permitted  to  shield  it  from  the  just  claims  of 
persons  who,  in  good  faith,  have  given  the  husband  credit,  in 
reliance  upon  his  ownership.  "In  such  a  case  a  conveyance  by 
the  husband  to  the  wife  is  fraudulent  and  void  as  to  creditors" : 
Driggs  V.  Norwood,  50  Ark.  46,  7  Am.  St.  Bep.  78;  George 
Taylor  Com.  Co.  v.  Bell,  62  Ark.  32;  Stull  v.  Graham,  60  Ark. 
461. 

Tested  by  the  rules  we  have  stated,  was  the  deed  which 
was  executed  by  High  to  his  wife  void  as  to  his  creditors?  The 
lands  described  in  it,  except  forty  acres,  were  set  apart  to  Mrs. 
High  as  dower  in  the  lands  of  Isaac  C.  Hicks,  deceased,  her 
former  husband.  The  reversionary  interest  in  the  same  was 
conveyed  by  the  administrator  of  Hicks  to  Mr.  High.  The 
forty  acres  were  purchased  at  private  sale,  and  were  conveyed 
to  W.  T.  High  by  the  vendor.  High  took  control  of  all  the 
lands.  At  the  time  he  took  possession,  all  of  them,  except  ten 
acres,  were  wild  and  unimproved.  He  held  possession  and  con- 
trolled them,  ostensibly  as  his  own,  for  about  eleven  years. 
He  sold  all  his  real  estate,  and  expended  seven  thousand  dol- 
lars or  eight  thousand  dollars  of  his  own  money  in  improving 
them.  He  caused  to  be  cleared  and  put  in  cultivation  about 
two  hundred  acres  of  the  land  assigned  to  his  wife  as  dower 
and  in  controversy,  and  erected  houses  and  other  improvemente 
on  the  same,  which,  with  the  clearing  and  preparing  for  cultiva- 
tion, was  of  the  reasonable  value  of  eight  thousand  dollars. 
In  selling  his  real  estate  to  improve  them,  he  deprived  himself 
of  all  means  to  pay  his  debts  except  the  property  improved. 
Still  he  contracted  debts.  After  he  had  sold  all  his  real  es- 
tate, and  expended  large  sums  of  money  in  improving  them, 
he  conveyed  the  lands  to  his  wife,  and  completely  deprived 
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himself  of  the  ability  to  pay  his  debts.  At  this  time  he  was 
indebted  to  the  plaintiffs  in  the  second  action.  In  contract- 
ing ^**  debts  with  him,  or  giving  him  time  to  pay  them,  they 
certainly  relied  upon  the  property  held  by  him  In  his  own 
name,  which  he  improved  and  made  valuable  by  his  materials, 
for  the  payment  of  his  debts.  Without  any  other  means  to 
earn  money,  as  he  was,  they  could  not  expect  him  to  pay  his 
debts  when  he  had  no  property.  Tested  by  the  rules  we  have 
stated,  the  conveyance  was  obviously  fraudulent  and  void  as 
to  them. 

The  decree  in  the  first  action  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  the  court  to  dismiss  the  com- 
plaint, and  in  the  other  it  is  affirmed. 


When  a  Wife's  Separate  Xistate  may  be  Ohargred  hy  Her  Husband's 
Creditors  with  the  Value  of  Its  Increase  Due  to  His  Acts. 

This  subject  Is  a  branch  of  fraudulent  conveyances  between 
husband  and  wife,  since  the  only  reason  why  the  husband's  cred- 
itors should  acquire  any  interest  in  the  Increased  value  of  the  wife's 
property  Is  because  such  value  has  been  added  In  violation  of  their 
rights  and  as  a  fraud  upon  them.  This  Increased  value  of  the 
wife's  estate  may  come  about  In  one  of  four  ways:  1.  By  the  hus- 
band placing  Improvements  on  the  wife's  land  through  the  ex- 
penditure of  his  money  or  property;  2.  By  the  husband  placing 
Improvements  on  the  wife's  land  or  by  Increasing  Its  value  by 
means  of  his  own  sljill,  labor,  or  exertion;  3.  By  Increasing  the 
wife's  estate  through  the  husband's  management  of  her  separate 
business;  and  4.  By  the  husband  making  a  part  payment  on  the 
purchase  price  of  her  property. 

Husband  Spending  Money  in  Improving  Wife^s  Land.— The  general 
rule  must  be  borne  In  mind  that  a  gift  to  a  wife  from  her  husband 
which  Injures  creditors  Is  unlawful:  Smith  v.  Sommers  Mfg.  Co.,  69 
111.  App.230.  It  Is  this  principle  that  renders  vulnerable  the  voluntary 
spending  of  money  by  a  husband  In  the  improvement  of  his  wife's 
separate  property,  because,  if  such  Improvements  were  to  be  paid 
for  by  her,  she  would  occupy  the  position  of  an  innocent  pur- 
chaser. Its  voluntary  nature  gives  it  the  character  of  a  gift.  It 
must  also  be  remembered  that  If  the  property  used  In  making  the 
improvements  is  of  such  a  character  that  the  husband's  creditors 
would  have  no  right  to  It  In  his  hands,  the  fact  that  he  has  used 
It  in  Increasing  the  value  of  his  wife's  property  will  not  alter 
Its  character  so  as  to  render  It  liable  in  Its  changed  form  to  the 
payment  of  their  debts.  Hence,  If  the  amount  expended  by  him 
In  improving  her  estate  Is  of  less  value  than  the  amount  exempted 
from  execution  in  his  hands,  his  creditors  cannot  impeach  as 
fraudulent  such  voluntary  disposition  of  his  property,  and  her  es- 
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tate  will  not  be  charged  with  the  value  of  the  Improvements: 
Nance  v.  Nance.  84  Ala.  375,  5  Am.  St.  Rep,  378;  Burdge  v.  Bolin, 
106  Ind.  175,  55  Am.  Rep.  724;  Nash  v.  Stevens,  96  Iowa,  616. 
Similarly,  if  the  expenditure  of  his  means  in  permanent  Improve- 
ments on  his  wife's  lands  Is  made  In  good  faith,  in  the  repay- 
ment of  an  existing  indebtedness  to  her,  it  is  not  a  fraud  upon 
creditors:  Frost  v.  Steele,  46  Minn.  1.  And  where  the  statutes 
of  a  state  permit  a  wife  to  dispose  of  her  real  property  only  in  a 
prescribed  manner,  her  Interest  cannot  be  subjected  to  the  claims 
of  her  husband's  creditors,  merely  because  he  has  used  his  means 
In  erecting  improvements  on  such  land:  Thurber  v.  La  Roque, 
105  N.  C.  301.  Where,  however,  the  improvements  have  been  put 
upon  the  wife's  separate  realty  by  the  husband  for  the  purpose 
of  defrauding  his  creditors,  such  creditors  can  follow  the  amount 
invested  in  the  Improvements,  and  the  wife's  realty  can  be  charged 
with  the  value  of  such  improvements.  This  Is  the  ruling  in  the 
principal  case,  and  it  Is  well  sustained  by  the  best  authorities. 
•*It  would  be  contrary  to  the  plainest  principles  of  right  and  jus- 
tice," said  the  court  In  New  South  Bldg.  etc.  Assn.  v.  Reed,  96 
Va.  345,  70  Am.  St.  Rep.  858,  "to  permit  an  insolvent  husband  to 
divert  his  means,  and  Invest  It  In  improving  his  wife's  separate 
estate,  which  Is  not  liable  to  his  debts,  and  thus  defeat  the  de- 
mands of  his  creditors."  To  the  same  efifect  Is  Burt  v.  TImmons, 
29  W.  Va.  441,  6  Am.  St  Rep.  664;  Kirby  v.  Bruns,  45  Mo.  234, 
100  Am.  Dec.  376;  Trefethen  v.  Lynam,  90  Me.  376,  60  Am.  St. 
Rep.  271;  Rose  v.  Brown,  11  W.  Va.  122;  Core  v.  Cunningham,  27 
W.  Va.  206.  Her  husband's  creditors  may  reach  the  value  of  such 
Improvements,  even  though  the  property  has  been  sold.  If  the  wife 
still  retains  the  money:  Blair  v.  Smith,  114  Ind.  114,  5  Am.  St. 
Rep.  593;  Collins  v.  Slade  (Ky.),  9  S.  W.  Rep.  245.  If  a  husband 
is  in  embarrassed  circumstances  at  the  time  he  makes  the  Im- 
provements on  his  wife's  land,  the  money  or  materials  furnished 
will  be  regarded  as  a  gift  in  fraud  of  his  creditors:  Nance  v. 
Nance,  84  Ala.  375,  5  Am.  St.  Rep.  378.  Such  a  gift  is  treated  In 
the  pame  manner  as  any  other  voluntary  conveyance  In  fraud  of 
creditors:  Ware  v.  Seasongood  etc.  Co.,  92  Ala.  152;  Ware  v.  Ham- 
ilton Brown  Shoe  Co.,  92  Ala.  145.  In  Arnold  v.  Elklns,  67  Miss. 
675,  It  was  held  that  where  a  husband  purchased  personal  prop- 
erty with  his  own  means  and  affixed  it  to  his  wife's  realty,  such 
property  was  deemed  to  be  his,  In  a  contest  between  his  wife  and 
his  creditors.  In  the  absence  of  any  written  recorded  transfer  to 
her. 

There  are  some  cases  in  which  the  value  of  Improvements  on 
the  wife's  land  cannot  be  followed  by  the  husband's  creditors. 
But  they  are  mainly  cases  in  which  there  was  no  Intent  to  defraud 
creditors,  and  where  the  husband  was  making  improvements  which 
were  necessary  for  the  proper  support  and  maintenance  of  his 
family.    Thus  in  Robinson  v.  HuCTman,  15  B.  Mon.  80,  61  Am.  Dec. 
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177,   the  husband  had  expended  between  fonr  and   five  hundred 
dollars  in  the  repair  of  a  dwelling-house  on  his  wife's  land,  and 
which  was  occupied  by  the  family.     At  the  time  of  maliing  such 
repairs  there  was  a  judgment  against  him  In  favor  of  the  plain- 
tiff, who  sought  to  reach  the  improvements  in  satisfaction  of  his 
judgment.    The  sum  expended  was  shown  to  be  no  more  than  was 
necessary  to  place  the  house  in  a  habitable  and  decent  condition, 
and  the  court,  in  regarding  it  as  a  necessary  and  proper  means  on 
the  part  of  the  husband  of  performing  his  obligation  to  support 
his  wife  and  family,  said:  "To  charge  the  wife's  property  with 
the    expense  for  the  benefit  of  creditors  would  seem  to  be  little 
better  than  to  make  It  liable  for  his  expenditures  in  furnishing 
food  and  clothing  for  her  and  her  children."     Dick  v.  Hamilton, 
1  Deady,  322,  is  a  similar  case.    The  same  principle  was  applied 
and  the   creditors  denied  any  relief.    But  the  court  suggested  that 
the  rule  had  legitimate  limits,   that    It    furnished    both    tempta- 
tion and  opportunity  to  practice  fraud  upon  creditors,  and  said 
"that  whenever  it  appears,  or  there  is  reasonable  ground  for  pre- 
suming that  expenditures  have  been  made  by  the  husband  upon' 
the  wife's  estate,  beyond  what  is  absolutely  necessary  and  proper 
for  the  shelter  and  maintenance   of  the   family,  that  the  expendi- 
ture ought  to  be  considered  a  gift  to  the  wife  in  fraud  of  the 
rights  of  creditors.     What  will  amount  to  such  a  gift  and  what' 
will  not  Is  difficult  to  determine  beforehand.    Each  case  must  rest 
upon   its  peculiar  circumstances."    But  a  wife  will  not  be  allowed 
to   absorb  her   husband's  property  under  the  cover  of  family  sup- 
port, when  the  effect  of  the  transfer  Is  not  the  support  of  the 
family,  but  to  store  the  property  away  from  the  reach  of  cred- 
itors.    Hence,  where  a  husband  erects  a  stable  on  the  separate' 
property  of  his  wife  at  the  expense  of  his  existing  creditors,  they 
may    subject  such  addition  to  her  estate  to  the  payment  of  their 
debts:  Trefethen  v.  Lynam,  90  Me.  376,  60  Ana.  St.  Rep.  271.    The 
mere  expenditure  of  money  by  a  husband  In  the  erection  of  im- 
provements on  the  lands  of  his  wife  will  not  In  Itself  be  deemed 
fraudulent  as  to  subsequent  creditors.     Hence,   where    Improve- 
ments were  mainly  completed  before  a  debt  was  contracted,  the 
creditors  could  not  subject  the  wife's  land  to  the  payment  of  their 
claims:  Barto's  Appeal,  55  Pa.  St.  886.     The  case  of  Corning  v. 
Fowler,  24  Iowa,  584,  appears  to  be  In  conflict  with  the  princi- 
ples heretofore  laid  down.     The  Improvements  In  this  case  con- 
sisted of  a  house,  stable,  and  other  Improvements  which  were  un- 
necessary to  the  proper  maintenance  of  the  family.    The  husband 
was  insolvent  at  the  time.     But  the  court  refused  to  allow  the 
creditors  to  subject  the  wife's  land  to  the  extent  of  the  Improve- 
ments placed  thereon,  upon  the  theory  that  the  husband  had  ac- 
quired no  Interest  in  her  property,  and  that  she  could  not  be  con- 
sidered a  trustee  holding  the  Improvements  for  the  benefit  of  his 
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creditors.  The  court  admits  that  a  voluntary  gift  or  conveyance 
of  property  to  the  wife  for  the  purpose  of  defrauding  creditors 
could  be  followed  by  the  creditors  In  equity.  "But,"  says  the 
court,  "this  rule  can  have  no  application  where  the  husband  malces 
with  his  own  means  improvements  on  the  lands  of  the  wife, 
without  any  contract  that  he  acquired  an  Interest  thereby  in  the 
realty,  or  that  she  was  to  be  liable  or  accountable  to  him  for  the 
value  thereof.  The  expenditure  was  voluntary— not  under  any 
contract— and  It  would  place  at  the  disposal  of  an  Insolvent  and 
spendthrift  husband  the  entire  real  property  of  the  wife,  if  his 
creditors  could  follow  the  means  expended  by  him,  thus  voluntarily 
thereon,  and  enforce  their  claims  or  liens  to  the  extent  of  such 
expenditure."  This  opinion  touches  more  distinctly  than  any  other 
the  true  difficulty  in  holding  that  a  wife's  lands  may  be  sub- 
jected to  the  claims  of  her  husband's  creditors  because  he  has 
made  expenditures  thereon  while  insolvent  or  In  contemplation  of 
insolvency.  In  nearly  every  state  she  cannot  convey  her  lands, 
nor  create  any  charge  thereon,  except  by  an  instrument  In  writ- 
ing, executed  according  to  prescribed  formalities,  and  in  none 
can  such  transfer  or  encumbrance  be  made  or  created  by  the  act 
of  her  husband  alone.  If  he  chooses  to  malje  Improvements,  there 
may  be  equity  In  treating  them  as  still  his,  to  the  same  extent  as 
if  he  had  erected  them  as  a  tenant  on  property  whose  lease  had 
not  expired,  and  who  retains,  therefore,  the  right  of  removal; 
but  there  Is  surely  no  sufficient  reason  In  law  or  equity  for  mak- 
ing such  Improvements  a  charge  on  the  wife's  land  very  similar 
in  Its  nature  to  a  mortgage  actually  executed  by  her  thereon. 
To  so  hold  Is  to  give  her  husband  a  dominion  over  her  property  de- 
nied him  by  law. 

This  raises  the  question  as  to  whether  the  wife  must  have  parti- 
cipated in  the  fraudulent  intent  of  the  husband  in  order  to  sub- 
ject her  property  to  the  payment  of  his  debts  to  the  extent  of  Its 
Increased  value  due  to  the  Improvements.  C5ertainly,  If  the  husband 
is  not  In  debt  at  the  time  the  Improvements  are  made,  there  Is  no 
fraudulent  conveyance  as  to  subsequent  creditors  generally,  the 
Improvements  become  a  part  of  her  separate  estate  and  cannot  be 
reached  by  the  husband's  subsequent  creditors:  Peck  v.  Brumma- 
glm,  31  Cal.  441,  89  "Am.  Dec.  195.  The  general  rule  undoubtedly  li 
that  a  voluntary  gift  is  void  if  made  to  defraud  creditors,  whether 
the  donee  participated  in  the  fraud  or  not.  If  a  gift  of  improve- 
ments on  a  wife's  land  Is  subject  to  a  different  rule,  and  requires 
that  the  wife  shall  have  participated  In  the  fraudulent  Intent, 
there  must  be  some  reason  for  it  The  land,  of  course,  belongs  to 
the  wife,  and  her  title  cannot  generally  be  subjected  to  the  pay- 
ment of  her  husband's  debts.  It  Is  for  this  reason  that  some  of 
the  authorities  say  that  the  land  of  the  wife  cannot  be  sold  at  the 
suit  of  the  husband's  creditors  unless  the  wife  participated  in 
the  husband's   fraud  in  placing   the  improvements  on  her  prop- 
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erty.    But  It  must  be  noticed  that  this  applies  only  to  the  actual 
sale  of   the  wife's   property.     The   gift  of   the  improvements   is 
deemed,  even  by  these  cases,  void  as  to  existing  creditors,  and 
If  such   Improvements   can  be  applied  to   the  payment  of  debts 
without  actually  selling  the  wife's  land,  the  court  will  grant  the 
husband's  creditors  such  relief,  and  it  is  unnecessary  in  such  a 
case  to  show  that  the  wife  participated  in  the  fraud  of  her  hus- 
band, since  a  voluntary  gift  by  the  husband  to  defraud  his  cred- 
itors Is  void,  however  innocent  the  donee  may  have  been.    This 
was  recognized  in  Maddox  v.  Summerlin,  92  Tex.  483,  where,  after 
stating  that  the  wife's  real  property  could  not  be  sold  by  the 
husband's  creditors  where  she  did  not  participate  in  the  fraud, 
the  court  said  that  if  the  Improvements  are  otherwise  subject  to 
sale  the  creditors  might  reach  them,  and  intimated  that  a  court 
of  equity  could  adjust  the  Interests  of  the  parties,  and  while  fully 
protecting  the  wife's  title  to  the  land  and  all  the  benefits  she  de- 
rived from  it,  at  the  same  time   would  give  to  the   creditors  the 
benefit  of  the  property  which  ought  to  be  applied   to  the  pay- 
ment of  their  debts.    Where  the  statutes  of  a  state  prohibit  a  wife 
from  pai-ting  with  the  title  to  her  lands  except  in  a  prescribed 
manner.  It  is  very  liljely  that  she  cannot  be  deprived  of  such  title 
by  a  sale,  unless  she  participates  In  the  fraud  of  her  husband  in 
placing  Improvements  thereon:  Holder  v.  Crump,  10  Lea,  320.    And 
where    such  statutes  exist,  her  active  participation  in  the  fraud 
of  her  husband  will  estop  her  from  asserting  her  title  as  against 
her  husband's  creditors:  Heck  v.  Fisher,  78  Ky.  643.    Where  the 
wife  has  actively  participated  in  the  fraud,  the  courts  have  at 
times  refused  to  pass  upon  the  question  whether  the  creditors 
could  subject  her  separate  property  to  the  payment  of  their  debts 
In  the  absence  of  such  fraudulent  participation:  Blair  v.  Smith, 
114  Ind.  114,  6  Am.  St.  Rep.  593.    But  if  the  value  of  the  added 
improvements  can  be  reached  by  the  creditors  without  injury  to 
the  interest  of  the  wife,  they  may  have  such  relief,  and  a  fraud- 
ulent Intent  on  the  part  of  the  wife  would,  In  such  case,  ap- 
pear to  be   immaterial.    Hence,   if  the  property   has  been   sold, 
the  proceeds  of  the  sale,  to  the  extent  of  the  enhanced  value 
of  the  property,    may   be  attached   by   the   husband's   creditors: 
Collins  V.  Slade  (Ky.),  9  S.  W.  Rep.  245.    Where  no  statute  ex- 
ists which  prevents  the  alienation  of  the  title  of  a  wife's  sepa- 
rate estate,  and  the  husband  diverts  his  money  or  property  from 
the  payment  of  his  debts,   and  uses  them  In  placing  permanent 
Improvements  on  his  wife's  land,  his  creditors  In  many  of  the 
states  can  follow  the  money  so  expended,  whether  there  was  an 
actual  Intent  to  defraud  or  not.    This  Is  the  rule  established  by 
the  principal  case.    An  Insolvent  cannot  thus  divert  his  property 
to  the  Injury  of  his  creditors:  Trefethen  v.  Lynam,  90  Me.  271, 
60  Am.  St  Eep.  271;  Humphrey  v.  Spencer,  36  W.  Va.  11;  Lynde 
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V.  McGregor,  13  Allen,  182,  90  Am.  Dec.  188;  Hoot  v.  Sorrell,  11 
Ala.  386;  Klrby  v.  Bruns,  45  Mo.  234,  100  Am.  Dec.  376;  Core 
V.  Cunningham,  27  W.  Va.  206.  Such  a  transaction  is  fraudulent 
In  fact  as  against  existing  creditors,  and  a  specific  fraudulent  in- 
tent on  the  part  of  the  wife  is  Immaterial:  Core  v.  Cunningham, 
27  W.  Va.  206.  To  hold  otherwise  would  be  to  ignore  the  teal 
character  of  the  transaction,  and  would  furnish  an  easy  method 
fOr  creditors  to  evade  their  just  debts  when  they  possessed  suffi- 
cient tangible  property  which  might  otherwise  be  reached.  We 
are  not  now  considering  those  cases  where  the  improvements  are 
due  solely  to  the  labor  and  slsill  of  the  husband. 

Community  property  is  subject  to  the  payment  of  debts.  A  hus- 
band may,  of  course,  malje  a  gift  of  such  property  to  his  wife,  and 
his  creditors  cannot  complain  If  they  are  not  defrauded  thereby: 
Peck  V.  Brummagim,  31  Cal.  441,  89  Am.  Dec.  195.  But  in  Wood- 
land Lumber  Co.  v.  Link,  16  Wash.  72,  where  the  land  was  pur- 
chased with  community  funds  and  the  improvements  placed  thereon 
with  the  same  kind  of  funds,  it  was  held  that  the  property  was 
presumptively  community  property,  and  the  husband's  creditors 
could  reach  It,  though  the  title  was  taken  in  the  wife's  name  with 
the  intent  to  make  her  a  gift.  And  In  Maddox  v.  Summerlin.  92 
Tex.  483,  where  improvements  were  erected  on  the  wife's  sepa- 
rate estate  with  community  funds,  It  was  held  that  such  Improve- 
ments did  not  become  a  part  of  the  wife's  separate  property,  but 
remained  a  part  of  the  community  property,  and  as  such  were  lia- 
ble for  the  husband's  debts,  if  it  could  be  sold  separate  from  the 
wife's  land. 

Improving  Wfft^a  Land  hy  Labor.— Where  a  husband,  by  means  of 
his  own  labor  and  skill,  places  Improvements  upon  his  wife's 
separate  property,  there  is  no  interest  which  his  creditors  may 
reach,  at  least  in  the  absence  of  actual  fraud:  Webster  v.  Hll- 
dreth,  33  Vt.  457,  78  Am.  Dec.  632;  White  v.  Hildreth,  32  Vt  265. 
The  mere  control  by  a  husband  of  his  wife's  property  will  not  per 
se  operate  to  defeat  her  rights  as  against  the  creditors  of  her  hus- 
band: Coon  v.  Rigden,  4  Colo.  275.  The  principle  upon  which  It 
is  held  that  a  husband's  creditors  have  no  claim  upon  his  wife's 
separate  estate  which  has  been  Improved  by  his  labor,  to  the  ex- 
tent of  Its  improved  value,  Is,  that  a  creditor  has  no  claim  upon 
his  debtor's  services.  A  debtor  has  a  right  to  work  or  be  Idle 
as  he  sees  fit,  and  his  creditor  has  no  right  to  compel  him  to  work 
and  earn  money  for  his  benefit,  nor  Is  he  defrauded  if  the  debtor 
chooses  to  work  for  another  person  gratuitously.  Hence,  where 
a  man  performs  all  the  carpenter  work  upon  a  dwelling-house 
erected  upon  his  wife's  land,  his  creditors  have  no  claim  upon 
luch  improvement  because  it  has  added  value  to  her  land:  Eilers 
v.  Conradt,  39  Minn.  242,  12  Am.  St.  Rep.  641.  A  husband  has 
the  right  to  give  his  personal  services  and  sldll  to  the  manage- 
▲m.  St  Rep.  Vol.  LXXVII.— 7 
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ment  of  his  wife's  property  without  any  other  consideration  there- 
for than  the  support  and  maintenance  of  himself  and  family. 
'  And  the  results  of  his  labor  on  land  owned  by  his  wife  are  not 
subject  to  levy  for  the  payment  of  his  debts:  Seay  v.  Hesse,  323 
Mo.  450.  That  a  wife's  property  has  been  increased  largely  and 
rapidly  through  the  sagacity  and  industry  of  her  husband  does 
not  give  his  creditors  any  right  to  reach  such  increment:  Martin 
V.  Remington,  100  Wis.  540,  69  Am.  St.  Rep.  941. 

The  adding  of  improvements  to  a  wife's  property  or  Increasing 
Its  value  merely  by  the  use  of  skill  and  labor  has  been  thought  to  be 
quite  different  from  the  erection  of  improvements  with  money  or 
property.  In  the  latter  case  it  Is  claimed  there  Is  the  taking  of 
actual  tangible  property  which  a  debtor  might  seize  in  satisfaction 
of  his  debt,  and  by  using  it  in  improving  another's  (his  wife's)  prop- 
erty he  thus  diverts  It  from  Its  legitimate  use  and  to  the  detri- 
ment of  existing  creditors.  In  the  first  case,  however,  personal 
labor  and  skill  Is  all  that  has  been  used,  and  personal  labor  Is 
not  the  subject  of  compulsory  sale  for  the  payment  of  debts.  It 
is  neither  susceptible  to  seizure  at  law,  neither  can  the  jurisdic- 
tion of  equity  operate  upon  It:  Nance  v.  Nance,  84  Ala.  375,  5 
Am.  St.  Rep.  378.  As  was  said  in  Hoot  v.  Sorrell,  11  Ala.  386: 
"When  the  husband  merely  expends  his  personal  labor  In  the  im- 
provement of  his  wife's  estate,  the  estate  Is  not  thereby  made  a 
debtor  to  the  husband,  nor  can  the  creditors  charge  it  with  the 
value  of  the  labor."  Where  a  man  lives  with  his  wife  on  her  farm, 
and  bestows  his  labor  upon  It,  his  creditors  cannot  seize  any 
of  the  products  of  the  farm  In  satisfaction  of  their  debts:  Phil- 
lips V.  Hall,  160  Pa.  St.  60.  If  the  title  to  the  property  Is  really 
in  his  wife,  he  has  no  Interest  In  crops  which  are  grown  upon  her 
land  and  which  he  has  helped  to  cultivate,  and  his  creditors,  con- 
sequently, have  no  greater  Interest  In  them  than  he  has.  The 
wife  is  entitled  to  the  rents.  Issues,  and  profits  of  her  own  real 
estate:  Gage  v.  Dauchy,  34  N.  Y.  293.  In  the  absence  of  an  ex- 
press agreement  to  compensate  a  husband  for  work  upon  his  wife's 
separate  property,  there  Is  no  implied  obligation  to  pay  him.  Even 
if  there  were  an  express  obligation  to  pay,  this  would  give  the 
husband's  creditors  no  right  in  the  crops  which  were  raised  on 
her  lands  as  a  result  of  his  industry:  Lewis  v.  Johns,  24  Cal.  98, 
85  Am.  Dec.  49.  Where  a  wife  owns  livestock  which  is  kept  and 
cared  for  by  her  husband.  Its  Increase  Is  not  liable  for  his  debts: 
Russell  V.  Long,  52  Iowa,  250.  Where  a  wife  leases  a  farm  which 
Is  cultivated  In  part  by  her  husband,  this  does  not  of  itself  render 
the  products  of  the  farm  subject  to  his  debts.  An  insolvent 
husband  may  perform  labor  on  a  farm  owned  or  leased  by  his 
wife,  and  if  the  result  is  merely  to  furnish  reasonable  family  sup- 
port, there  Is  no  defrauding  of  creditors:  Feller  v.  Alden,  23  Wis. 
301,  99  Am.  Dec.  173;  Cam  v.  Royer,  55  Iowa,  650.  The  mere 
fact  that  a  man  lives  with  his  wife  on  her  farm,  works  on  it,  and 
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acts  as  her  agent  In  carrying  It  on,  without  any  agreement  as 
to  compensation,  does  not  vest  the  ownership  of  the  farm  products 
in  him  so  that  they  shall  be  subject  to  the  process  of  his  credi- 
tors. Such  crops  are  her  separate  property:  Hossfeldt  v.  Dill,  28 
Minn.  469;  Stout  v.  Perry,  70  Ind.  501;  Mclntyre  v.  Knowlton,  6 
Allen,  5G5;  Feller  v.  Alden,  23  Wis.  301,  90  Am.  Dec.  173.  Even  if 
a  married  woman  purchases  a  farm  entirely  on  credit,  and  her 
husband  lives  with  her  on  the  farm  and  carries  It  on  as  her  agent, 
the  crops  raised  belong  to  her  and  are  not  subject  to  sale  for  her 
husband's  debts:  Dayton  v.  Walsh,  47  Wis.  113,  32  Am.  Rep.  757. 
The  purchase  by  the  wife  was  here  made  in  good  faith.  The 
ownership  and  carrying  on  of  the  farm  must  have  been  In  good 
faith.  It  must  not  be  a  transaction  by  the  husband  In  his  wife's 
name  as  a  cover  to  protect  the  products  of  the  land  from  his 
creditors:  Hossfeldt  v.  Dill,  28  Minn.  469.  The  supreme  court 
of  Illinois  seems  to  recognize  the  rule  we  have  been  treating, 
and  admits  that  a  husband,  by  working  on  his  wife's  farm,  does 
not  thereby  make  the  farm  products  his  so  that  they  may  be 
taken  for  his  debts:  Dean  v.  Bailey,  50  111.  481,  99  Am.  Dec.  533; 
Bongard  v.  Core,  82  111.  19.  But  this  support  Is  given  in  such  a 
halting  manner  as  to  make  it  doubtful  how  far  the  rule  extends. 
In  Elijah  v.  Taylor,  37  111.  247,  It  was  held  that  the  products 
were  the  property  of  the  husband  to  the  extent  that  he  could  sue 
for  their  price.  And  In  Wortman  v.  Price,  47  111.  22,  that  a  woman 
could  not  make  her  husband  her  agent  to  engage  in  trade,  to  be 
managed  by  him,  to  which  all  his  time  and  energies  were  to  be 
devoted,  without  subjecting  the  property  used  and  its  profits  to  the 
payment  of  his  debts. 

The  rule  has  been  asserted  in  some  of  the  cases  that  a  bus- 
band,  In  working  on  his  wife's  land,  may  only  do  so  much  as  is 
reasonably  necessary  for  the  support  of  himself  and  his  family, 
and  If  his  labor  on  his  wife's  property  and  his  attention  to  her 
business  exceed  in  value  the  cost  of  such  support,  his  creditors 
are  entitled  to  the  ascertained  excess:  Commonwealth  y.  Fletcher, 
6  Bush,  171;  Board  of  Education  v.  Mitchell,  40  W.  Va.  431;  Carn 
V.  Royer,  55  Iowa,  650;  Coyne  v.  Say  re,  54  N.  J.  Eq.  702.  See, 
also.  Brown  v.  Brown  (Ky.),  47  S.  W.  Rep.  758.  Certainly,  if  a 
husband  uses  his  wife's  land  as  his  own,  raises  crops  on  it  which 
be  gathers  and  treats  as  his  own,  his  creditors  may  reach  such 
products,  because  the  intention  Is  clear  to  treat  them  as  his  own 
property:  Plalsted  v.  Hair,  150  Mass.  275.  To  what  extent  his  cred- 
itors may  assert  rights  to  the  products  of  a  farm  owned  by  his 
wife,  but  managed  by  him  would  depend  largely  on  the  character 
of  the  statutes  conferring  rights  on  a  married  woman  to  man- 
age her  own  property.  If  she  has  full  right  to  control  It  as  she 
sees  fit,  and  to  use  it  in  her  separate  business,  and  her  husband 
is  permitted  to  manage  it  for  her,  any  profits  derived  therefrom 
should  belong  exclusively  to  her,  however  large  those  profits  might 
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be,  and  her  husband's  creditors  have  no  more  right  to  reach  such 
profits  than  they  have  the  profits  of  any  other  business  of  which 
he  happened  to  be  the  manager.  This  will  more  clearly  appear 
In  our  next  subdivision.  The  mere  fact  that  the  title  to  land  is 
in  a  wife  does  not  In  itself  establish  conclusively  her  title  to  crops 
S^own  upon  the  land  by  her  husband  as  against  his  creditors.  The 
burden  is  on  her  to  establish  her  right  to  the  crops:  Eavenson  v. 
Pownall,  182  Pa.  St.  587;  Martin  v.  Remington,  100  Wis.  540,  69 
Am.    St.   Rep.   941. 

Increase  of  Wife's  Estate  Through  itnnagement  of  Her  Husband.— 
At  common  law,  marriage  worked  an  absolute  gift  to  the  hus- 
band of  all  his  wife's  personal  estate  of  which  she  was  possessed 
or  which  might  come  to  her  during  coverture,  including  her  earn- 
ings, or  the  products  of  her  slsill  and  labor:  Grant  v.  Sutton,  90 
Va.  771.  Hence,  a  married  woman,  who  is  not  authorized  to  man- 
age her  own  separate  property,  or  to  carry  on  business  as  a  sole 
trader,  yet  does  so  througli  her  husband.  Is  not  entitled  to  the 
profits  of  the  business  as  her  separate  estate,  and  her  husband's 
creditors  may  attach  such  property  for  his  debts:  Woodcock  v. 
Reed,  5  Allen,  207.  And  a  woman  who  is  not  a  sole  trader,  yet 
who  carries  on  a  business  through  the  agency  of  her  husband. 
Is  not  protected  from  the  claims  of  his  creditors,  and  the  earn- 
ings of  the  business  and  any  property  purchased  with  them  are 
subject  to  her  husband's  debts:  Grant  v.  Sutton,  90  "Va.  771.  It 
is  solely  by  virtue  of  statutory  enactments  that  a  wife  is  per- 
mitted to  manage  her  own  separate  property,  or  to  carry  on  a 
separate  business  and  to  enjoy  her  earnings  in  such  business  as 
her  own.  Where  her  earnings  must  be  acquired  in  carrying  on 
an  independent  business  of  her  own,  earnings  made  in  any  other 
way  are  not  exempt  from  the  claims  of  her  husband's  creditors: 
Triplett  v.  Graham,  58  Iowa,  135.  In  some  states  a  married  woman 
who  carries  on  a  business  on  her  separate  account  must  file  a 
certificate  to  that  effect,  and,  if  she  fails  to  do  so,  her  personal 
property  used  in  such  business  is  liable  to  attachment  by  the  cred- 
itors of  her  husband:  Snow  v.  Sheldon,  126  Mass.  332,  30  Am. 
Rep.  684;  Harnden  v.  Gould,  126  Mass.  411.  A  statute  which 
permits  a  husband  to  give  his  wife  the  proceeds  of  her  own  labor, 
free  from  the  claims  of  his  creditors,  does  not  authorize  her  to 
carry  on  business  for  herself.  Hence,  if  she  does  carry  on  such 
separate  business,  even  through  the  agency  of  her  husband,  the 
avails  of  the  business  remain  his  property  and  are  liable  to  be 
seized  and  taken  in  execution  for  the  payment  of  his  debts:  Quidort 
V.  Pergeaux,  18  N.  J.  Eq.  472.  But  if  the  statute  clearly  intends 
that  a  married  woman  may  engage  in  business  with  her  separate 
estate,  for  the  purpose  of  preserving  and  increasing  it,  she  may 
employ  her  husband  to  manage  such  business,  if  done  in  good 
faith,  and  the  accretions,  accumulations,  and  appreciation  in  value 
of  her  separate  property  resulting  from  the  business  inure  to  the 
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benefit  of  the  wife.  The  law  of  agency  Is  not  changed  by  the 
marital  relation,  and  her  husband  as  agent  acquires  no  Interest 
In  the  increase  of  her  property  which  may  be  seized  by  his  cred- 
itors: Miller  v.  Peck,  18  W.  Va.  75.  Some  statutes,  as  for  example 
In  Nevada,  prohibit  the  wife  from  carrying  on  a  business  In  her 
own  name  when  it  Is  managed  or  superintended  by  her  husband. 
Hence,  if  she  allows  him  to  control  the  business,  or  any  separate 
branch  of  It,  she  brings  herself  within  the  prohibition  of  the  stat- 
ute, and  must  sufiCer  the  consequences,  and  her  husband's  cred- 
itors may  subject  the  property  used  In  the  business  to  the  payment 
of  his  debts:  Youngworth  v.  Jewell,  15  Nev.  45. 

The  statutes  of  a  state  must  be  examined  in  order  to  deter- 
mine to  what  extent  a  married  woman  may  carry  on  business 
managed  by  her  husband  and  at  the  same  time  leave  the  avails 
of  such  business  free  from  the  claims  of  his  creditors.  Under 
a  proper  married  women's  act,  a  husband  could  give  his  wife 
his  entire  slilll  and  labor  In  managing  her  separate  business  In 
defiance  of  hl^  creditors,  where,  in  the  absence  of  such  an  act,  his 
sditors  could  reach  the  profits  of  such  business.  So,  In  order 
It  a  man  may  present  his  entire  services  to  his  wife  so  as  to- 
the  results  of  those  services  from  his  creditors  she  must  be 
ipetent  to  receive  the  gift.  This  is  why  we  find  such  state- 
;nts  as  these  in  reported  cases:  "While  a  husband  may,  as  against 
creditors,   allow  his   wife  to  have  for  her  separate  use  the 

^rnings  of  herself he  may  not  give  to  her,  to  be  invested  In 

n  own  name,  the  proceeds  of  his  own  business,  skill,  and  labor": 
^^►^'^io'**  ^'   Pergeaux,   18  N.  J.   Eq.  472,     "An   Insolvent  husband 
inay  stipulate  beforehand  that  the  proceeds  of  his  labor  shall  be 
^•bpropriated  to  the  sole  and  separate  use  of  his  wife,  and  such 
O^ipulation   is   no   fraud   upon   his  creditors":  Hodges  v.   Cobb,   8 
Ich.  50.    The  statements  in  these  two  cases  are  In  apparent  con- 
Ict.     In  the  first  case  a  husband's  skill  and  labor  were  used  in 
e  management  of  his  wife's  separate  property,  and  profits  ac- 
rued  as  a  result  of  such  management.    But  these  profits.  Instead 
'of  belonging  to  the  wife,  belonged  to  her  husband,  because  she 
was  not  permitted  to  carry  on  a  business  of  her  own,  and  the 
oomraon-law  rule,  of  necessity,  prevailed  that  the  profits  of  per- 
sonal property  which  resulted  from  such  business  were  the  hus- 
band's.   The  wife  was  not  competent  to  receive  the  gift  of  his 
skill  and  labor  in  the  increase  of  her  personal  property.     Hence, 
like  any  other  property  which  he  might  acquire.  It  was  liable  for 
his  debts.     In   the  second   case,   however,   the  husband   used  his 
labor  and  skill  in  the  service  of  a  third  person.     He  could  have 
given  his  services  to  such  third  person  If  he  had  desired,  and  the 
profits  resulting  from  the  business  would  have  belonged  to   the 
third  person,  because  he  was  a  competent  person  to  receive  such 
a  gift.     His  creditors  could  not  object,  because  the  husband  had 
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acquired  no  property  which  could  be  reached  by  them.  His  skill 
and  labor  resulted  in  profits  which  belonged  to  a  third  person, 
hence  his  creditors  could  not  touch  them;  while  in  the  first  case 
his  skill  and  labor  resulted  In  profits  which  belonged  to  himself 
(since  his  wife  was  not  competent  to  receive  them),  hence  his 
creditors  could  subject  them  to  the  payment  of  his  debts.  This 
fundamental  principle  must  be  remembered,  viz.,  that  a  debtor 
Is  not  obliged  to  work  for  his  creditors  or  to  work  at  all.  His 
creditors  cannot  levy  execution  upon  him  and  compel  him  to  work 
for  them.  While  a  creditor  cannot  set  apart  the  fruits  of  his  labor 
after  they  have  been  realized,  in  disregard  of  the  rights  of  his 
creditors,  yet  before  they  are  earned  he  may  make  any  bargain 
he  wishes  in  regard  to  his  services  and  his  creditors  are  not  de- 
frauded, because  they  have  been  deprived  of  nothing  to  which  they 
have  a  right.  This  was  clearly  pointed  out  in  Hodges  v.  Ck)bb, 
8  Rich.  50:  "If  he  had  agreed  to  sell  his  labor  to  White,  on  terms 
the  most  improvident,  as  for  his  mere  maintenance  or  for  less,  how 
could  his  creditors  have  rectified  that?  If  he  had  made  a  more 
reasonable  and  thrifty  contract  with  White,  as,  for  example,  that 
he  would  labor  for  him,  on  condition  that  he  would  maintain  his 
wife  and  children,  and  articles  consumed  in  the  use  were  accord- 
ingly applied,  what  fraud  would  there  be,  in  such  case,  upon  credi- 
tors—what scope  would  have  been  found  for  their  executions— what 
would  they  have  lost  to  which  they  could  show  any  title?  If  White, 
Ijy  the  promptings  of  a  benevolent  sympathy,  should  have  agreed 
to  add  something  more  enduring,  in  the  hands  of  a  trustee,  for  the 
use  of  the  wife,  no  infringement  of  a  creditor's  right  can  be  de- 
lected in  that Neither  difference    in    sums,   nor    in    time, 

fortunate  or  unfortunate  adventures,  provident  or  improvident  con- 
tracts, in  a  debtor's  selling  his  labor  by  previous  stipulation,  can 
alter  a  principle."  From  this  it  seems  to  follow  logically  that  where 
a  woman  is  permitted  to  carry  on  a  separate  business  in  her  own 
name,  and  to  enjoy  the  profits  thereof,  and  to  employ  any  agents 
she  desires,  including  her  husband.  In  the  management  of  such 
business,  she  stands  in  the  position  of  any  other  business  proprietor 
and  may  hire  on  any  terms  she  Is  able  to  make.  Consequently,  her 
husband  can  sell  his  labor  and  skill  to  her  on  any  terms,  or  volun- 
tarily give  her  his  time  and  skill,  and  the  profits  of  the  business, 
however  large  they  may  be,  are  her  separate  property,  which  the 
creditors  of  her  husband  cannot  reach  in  any  manner. 

The  business  must,  however,  in  reality  belong  to  the  wife.  If  she 
is  merely  the  nominal  head,  and  the  business  is,  in  fact,  her  hus- 
band's, the  property  and  its  increase  will  not  be  protected  as  hers 
against  hi«  creditors.  Such  an  arrangement  Is  a  mere  attempt  to 
keep  his  property  free  from  liability  for  his  debts.  It  amounts  to 
a  fraud  upon  creditors,  and  the  law  will  not  sanction  It  Thus 
where  an  insolvent  husband  transferred  his  business  to  his  wife, 
without  consideration,  and  thereafter  pretended  to  carry  It  on  as 
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her  agent,  without  any  compensation,  It  was  held  that  the  transac- 
tion constituted  a  scheme  to  defraud  his  creditors,  and  that  the 
property  together  with  any  property  which  had  been  purchased 
from  the  profits  of  the  business,  could  be  subjected  to  the  payment 
of  his  debts:  Manning  v.  Carruthers,  83  Md.  1.  Again,  where  a  wife 
was  acting  as  a  sole  trader,  but  she  had  had  no  previous  mercan- 
tile experience,  and  most  of  the  money  employed  in  the  business 
was  borrowed  in  her  name,  but,  in  fact,  was  loaned  for  the  benefit 
of  the  husband,  the  transaction  was  deemed  to  be  a  fraudulent  de- 
vice to  hinder  and  delay  his  creditors,  and  the  firm  assets  were  sub- 
ject to  the  payment  of  his  debts:  Farmers'  Bank  v.  Marshall  (Ky.), 
35  S.  W.  Rep.  912.  To  be  a  sole  trader,  a  wife  must,  in  good  faith, 
carry  on  business  on  her  own  account.  If  her  husband  arranges 
with  her  that  she  engage  in  business  as  a  sole  trader  for  the  mere 
purpose  of  shielding  their  joint  earnings  against  his  existing  and 
subsequent  creditors,  and  with  the  understanding  between  them  that 
the  property  used  in,  or  acquired  by,  the  business  shall  belong  to 
both,  and  the  husband  has  power  to  dispose  of  it,  this  is  a  fraud 
upon  the  creditors,  and  the  property  Is  liable  for  the  husband's 
debts:  Hurlburt  v.  Jones,  25  Cal.  225;  Thomas  v.  Desmond,  63  Cal. 
426.  An  Insolvent  debtor  can  never  use  his  wife's  name  as  a  mere 
device  to  cover,  and  keep  from  his  creditors,  the  assets  and  profits 
of  a  mercantile  business  which  is  in  truth  his  own:  Hyde  v.  Frey, 
28  Fed.  Rep.  819.  So  where  a  woman,  after  her  husband  had  be- 
come insolvent,  commenced  business  in  her  own  name,  using  capital 
loaned  to  her  by  her  husband's  father,  the  husband  transacting  all 
the  business  in  his  wife's  name,  it  was  held  that  a  loan  to  the  wife 
under  such  circumstances  became  the  debt  of  the  husband,  the  busi- 
ness was  really  his  own,  and  the  stock  of  goods  used  in  the  busi- 
ness was  liable  to  execution  at  the  suit  of  his  creditors:  Hallowell 
V.  Horter,  35  Pa.  St.  375.  The  case  of  Glldden  v.  Taylor,  16  Ohio 
St.  509,  91  Am.  Dec.  98,  appears  to  be  a  border  line  case.  The 
money  actually  employed  here  belonged  to  a  wife,  and  the  busi- 
ness was  carried  on  by  her  husband  as  her  agent,  resulting  in  large 
profits  which  were  invested  in  her  name.  It  was  held  that  the 
surplus  profits,  after  deducting  the  amount  applied  to  the  support 
of  the  family  was  liable  to  the  claims  of  his  creditors.  It  will 
be  noticed  that  the  business  was  really  that  of  the  husband.  No 
relation  of  employer  and  employ^  existed,  and  the  husband  managed 
the  business  as  he  saw  fit,  and  spent  the  proceeds  of  the  business 
in  any  manner  he  desired,  without  any  control  being  exercised  by 
his  wife.  Further,  the  married  women's  act  of  Ohio  seems  simply 
to  have  made  certain  property  of  a  married  woman  her  separate 
property  which,  without  the  aid  of  the  statute,  would  not  have 
been  such.  Hence  a  married  woman  was  entitled  only  to  her  sepa- 
rate property  and  Its  proceeds.  And  the  court  said  that  the  profits 
and  proceeds  In  controversy  could,  "in  no  just  sense,  be  said  to  be 
either  the  income,  increase,  or  profits  of  the  money"  which  belonged 
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to  the  wife.  Stich  profits  were  the  product  of  the  husband's  skill. 
No  question  of  the  right  of  a  married  woman  to  carry  on  a  separate 
business  seems  to  have  been  Involved  under  the  Ohio  statute.  This 
case  is,  therefore,  easily  distinguishable  from  those  in  which  a  mar- 
ried woman's  right  to  conduct  a  separate  business  is  clearly  given. 
Under  the  Illinois  married  women's  act  of  1861,  "a  married  woman 
cannot  engage  in  a  general  trade  or  business,  with  her  husband  as 
the  managing  agent,  to  which  he  must  devote  his  time  and  energy, 
and  yet  all  his  earnings  be  beyond  the  reach  of  his  creditors":  Wil- 
son V.  Loomis,  55  111.  352;  though  she  may  employ  him  as  a  mere 
clerk  in  her  store,  if  done  in  good  faith:  Cubberly  v.  Scott,  98  111. 
38.  This  is  due,  however,  to  the  limitations  of  the  statute  as  con- 
strued by  the  Illinois  supreme  court.  But  even  under  similar  stat- 
utes a  different  rule,  and  we  believe  the  better  rule,  has  been 
adopted.  And  where  an  act  makes  all  the  real  and  personal  prop- 
erty of  a  wife  her  separate  property,  together  with  the  income,  in- 
crease, and  profits  thereof,  and  such  property  is  placed  under  her 
sole  control,  not  liable  to  be  taken  for  the  debts  of  her  husband,  she 
may  make  her  husband  her  agent  to  manage  her  separate  property, 
and  the  increase  and  profits  thereof  under  his  management  cannot 
be  subjected  to  the  payment  of  his  debts.  This  was  so  held  In 
Johnson  v.  Christie,  79  Mo.  App.  46,  where  it  was  said,  that  "if 
the  wife  is  a  feme  sole  as  to  her  separate  property  and  may  con- 
tract with  her  husband  as  with  anyone  else,  she  will  be  entitled 
to  the  result  of  his  labor  and  skill,  just  as  she  would  were  he  some 
third  person  employed  by  her."  This,  we  believe,  is  the  correct 
rule.  But  recognizing  the  ease  with  which  imposition  and  fraud 
could  be  practiced  upon  creditors,  the  court  said  that  the  mere 
fact  that  the  title  to  the  property  and  to  the  capital  used  is  in  the 
wife's  name  does  not  necessarily  make  it  her  business,  and  placed 
this  reasonable  limitation  upon  the  rule:  "That  while  the  wife  is 
entitled  to  the  increase.  Income,  and  profits  of  her  separate  estate 
and  may  employ  her  husband  as  her  agent  to  manage  the  business 
for  her,  and  thereby  become  entitled  to  the  result  of  his  skill  and 
labor  in  that  behalf,  yet  it  must  appear  that  it  is  her  business,  and 
not  a  device  to  keep  from  his  creditors  the  profits  and  income  of  a 
business  which  is  really  his  own.  It  is  a  question  of  fact  whether 
the  husband  is  really  managing  the  wife's  business,  or  is  merely 
carrying  on  his  own."  A  court  of  equity  will  closely  scrutinize  such 
a  relation,  to  see  whether  the  employment  is  bona  fide  and  whether 
the  business  is  clearly  that  of  the  wife:  Talcott  v.  Arnold,  54  N.  J. 
Eq.  570.  But  a  debtor  cannot  be  compelled  to  work  for  his  credi- 
tors. And  a  man  may  bestow  all  his  time,  labor,  and  skill  to  the 
Increase  of  his  wife's  separate  estate,  and  allow  his  just  obliga- 
tions to  go  unpaid.  The  property  is  hers,  and  cannot  be  levied  on 
by  execution,  or  attached  for  his  debts:  Boggess  v,  Richards,  39  W. 
Va.  567,  45  Am.  St.  Rep.  938;  Deere  etc.  Co.  v.  Bonne,  108  Iowa,  281, 
75  Am.  St.  Rep.  254.    The  distinction  is  drawn  in  some  cases  that 
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while  at  law  the  increase  of  a  wife's  estate  Is  free  from  the  claims 
of  her  husband's  creditors,  yet  a  court  of  equity  has  power  to  sub- 
ject a  portion  of  such  increased  value  to  the  payment  of  his  debts: 
Boggess  V.  Richards,  39  W.  Va.  567,  45  Am.  St.  Rep.  938,  We  do 
not  believe  such  a  distinction  is  sound,  however,  because,  where 
a  woman  is  given  the  right  to  manage  her  own  property  and  to  en- 
gage in  any  Isind  of  business  as  a  feme  sole,  she  stands  on  the  same 
footing  as  any  other  business  person,  and  may  employ  an  agent 
to  carry  on  her  business.  The  fact  that  she  constitutes  her  hus- 
band such  agent  gives  him  no  greater  rights  In  her  property  than 
any  other  agent  would  have.  The  business  thus  carried  on  Is  not 
a  fraud  upon  the  husband's  creditors  If  his  money  is  not  used  In 
the  conduct  of  the  same:  Kirkley  v.  Lacey,  7  Houst.  213.  The  law 
gives  the  creditor  no  power  over  the  volition  of  his  debtor.  It  Is 
a  matter  of  his  own  free  choice  whether  he  labors  for  himself  or 
for  another.  If  he  works  for  himself  the  products  of  his  labor 
belong  to  himself,  and  may  be  reached  by  his  creditors.  And  If 
he  choses  to  work  for  another,  such  products  belong  to  that  other, 
and  his  creditors  are  not  defrauded.  The  same  principle  applies 
where  the  debtor  works  for  his  wife.  As  was  said  in  King  v.  Voos, 
14  Or.  91:  "If  he  choose  to  give  his  services  to  his  wife,  in  the  man- 
agement of  her  separate  property  or  business,  the  fruit  of  such 
labor  Is  not  his.  but  another's,  and,  on  principle,  the  creditor  cannot 
seize  and  appropriate  It  to  the  payment  of  his  debt.  So  that  if  a 
husband  choose  to  give  his  wife  his  services  in  the  conduct  of  her 
separate  business,  the  creditor,  having  no  power  over  his  volition, 
or  to  compel  him  to  work  for  his  benefit,  is  not  defrauded."  This 
Is  a  correct  statement  of  the  law  and  If  a  husband  does  not  use  his 
own  money  or  property  In  the  business,  the  proceeds  which  arise 
from  the  conduct  of  her  separate  business  belong  to  her:  Aldridge 
v.  Muirhead,  101  U.  S.  397.  And  In  the  conduct  of  her  separate 
business,  a  married  woman  may  purchase  property  wholly  on 
credit,  and  hold  the  same  against  her  husband's  creditors:  Walter 
T.  Jones,  148  Pa.  St.  589.  A  wife  may  also  be  a  bona  fide  creditor 
of  her  husband,  and  Is  entitled  to  the  same  protection  out  of  his 
assets  as  are  his  other  creditors.  Hence  a  wife,  who  Is  sucli  a 
creditor,  and  who  In  conjunction  with  other  creditors  obtains  judg- 
ment against  him,  and  his  stock  of  goods  is  sold  upon  execution 
against  him  to  her  and  two  other  creditors,  who  continued  the  busi- 
ness, employing  the  husband  as  a  clerk,  may  afterward  buy  out  the 
other  two  creditors,  and  continue  the  business  in  her  name,  and  she 
may  employ  her  husband  to  manage  the  business,  without  subject- 
ing the  profits  accumulated  thereby  to  the  claims  of  his  creditors: 
Mayers  v.  Knlser,  85  Wis.  382,  39  Am.  St.  Rep.  849.  In  sustain! n^r 
the  wife's  claims  the  court  here  said,  "that  the  time,  talents  and 
industry  of  a  debtor  are  at  his  own  disposal,  and  that  his  creditors 
have  no  claim  thereto;  that  he  may  bestow  them  gratuitously  upon 
whom  he  will,  and  upon  his  wife  as  well  as  another,  and  th{it  be 
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cannot  be  compelled  to  labor  for  the  benefit  or  advantage  of  his 
creditors."  To  the  same  effect  see  Arnold  v.  Talcott,  55  N.  J.  Eq. 
519;  Taylor  v.  Wands,  55  N.  J.  Eq.  491,  62  Am.  St.  Rep.  818;  Wood 
V.  Armour,  88  Wis,  488,  43  Am,  St.  Rep.  918;  Rush  v.  Vought,  55 
Pa.  St.  437,  93  Am.  Dec.  769;  Parker  v.  Bates,  29  Kan.  597;  Plosa 
V.  Thomas,  6  Mo.  App.  157;  Abbey  v.  Deyo,  44  N.  Y.  343;  Spering 
V.  Laughlin.  113  Pa.  St.  209;  Stringfellow  v.  Sorrells,  82  Tex.  277; 
Sheldon  v.  Shattuck,  108  Mich.  344.  It  is  a  question  of  fact  for 
the  jury  whether  the  evidence  shows  that  the  wife  is  within  the 
protection  of  this  rule:  Spering  v.  Laughlin,  113  Pa.  St.  209;  Abbey 
V.  Deyo,  44  N.  Y.  343;  Baxter  v.  Maxwell,  115  Pa.  St.  469.  As 
already  stated,  the  business  must  in  fact  be  hers.  But  the  fact 
that  she  applies  an  Indefinite  portion  of  the  income  of  her  business 
to  his  support  does  not  impair  her  title,  and  will  not  subject  such 
income  to  the  claims  of  his  creditors:  Buckley  v.  Wells,  33  N.  Y. 
518.  And  a  married  woman  who  has  accumulated  property  through 
the  agency  of  her  husband  may  invest  it  in  other  property  without 
making  the  latter  liable  for  his  debts:  Lister  v.  Vowell  (Ala.,  1899), 
25  So.  Rep.  564. 

Some  of  the  cases,  while  accepting  the  general  rule  that  the  ordi- 
nary increase  of  a  wife's  separate  estate,  which  is  used  in  her  sepa- 
rate business  managed  by  her  husband,  belongs  to  her,  have  grafted 
this  limitation  upon  it,  namely,  that  if,  after  the  support  of  the  fam- 
Ily  is  provided  for,  a  surplus  of  profits  remains,  equity  will,  in  a 
proper  case,  divide  the  surplus  between  the  wife  and  her  husband's 
creditors.  The  proper  case  seems  to  be  where  the  excess  of  profits 
are  traceable  directly  to  the  skill  and  labor  of  the  husband:  Trap- 
nell  V.  Conklyn,  37  W.  Va.  242,  38  Am.  St.  Rep.  30.  See,  also,  Penn 
V.  Whiteheads,  12  Gratt.  74.  Under  the  theory  of  these  cases  a 
man's  right  to  work  for  his  wife  and  to  manage  her  separate  estate 
is,  as  against  his  creditors,  limited  to  the  actual  support  of  the  fam- 
ily and  an  uncertain  amount  beyond  this,  to  be  determined  in  each 
particular  case.  If  the  wife  has  a  right  to  use  her  separate  estate 
in  business  and  enjoy  the  profits  thereof,  and  may  employ  her  hus- 
band to  manage  it  at  all,  we  fail  to  see  how  the  conclusion  can  be 
escaped  that  her  husband  may  wholly  manage  her  separate  prop- 
erty, and  that  the  profits  derived  from  such  management,  however 
large,  belong  solely  to  her.  Certainly,  if  the  husband  was  working 
for  a  third  person,  the  profits  of  the  business  would  belong  to  the 
owner  of  the  business,  and  not  to  the  employs.  If  the  wife  is  given 
a  similar  right  to  control  her  own  property,  its  increase  should  be 
hers  the  same  as  that  of  any  other  property  owner.  In  Boggess  v. 
Richards,  39  W.  Va.  567,  45  Am.  St.  Rep.  938,  a  husband's  creditors 
were  allowed  to  reach  the  surplus  profits  accumulated  in  his  wife's 
separate  business.  Here  it  was  held  "that  if  a  man  skilled  in  any 
employment  does  business  in  his  wife's  name  with  the  capital  fur- 
nished by  her,  and  large  profits,  over  and  above  the  necessary  ex- 
penses of  the  business,  including  the  support  of  himself,  wife,  and 
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family,  accrue  therefrom  owing  to  his  skill  and  experience,  and  he 
turns  such  profits  over  to  his  wife  or  Invests  them  in  property  for 
her,  a  court  of  equity  will  treat  such  arrangement  as  fraudulent, 
and  will  make  an  equitable  distribution  of  such  profits  between  the 
wife  and  existing  creditors  of  the  husband."  But,  as  observed  by 
Mr.  Freeman,  in  commenting  on  this  decision:  "It  is  well  to  remem- 
ber. In  connection  with  this  language,  that  It  applied  to  a  case 
in  which  a  man,  owning  property,  conveyed  it,  in  contemplation 
of  his  approaching  marriage,  to  his  intended  wife  for  the  purpose 
of  defrauding  his  creditors,  of  which  purpose,  however,  she  had  no 
notice;  and  that  in  every  subsequent  act  and  scheme  the  husband 
was,  in  the  opinion  of  the  court,  actuated  by  a  desire  to  avoid  his 
creditors,  and  to  so  manage  his  business  that  the  very  considerable 
profits  accruing  therefrom  and  from  his  labors  should  not  result  in 
any  fund  or  property  subject  to  the  satisfaction  of  their  demands; 
and  that  he  appeared  to  take  special  delight  in  showing  how  skill- 
fully he  had  managed  to  Increase  the  value  of  his  wife's  estate 
'magnificently,  and  yet  secure  it  beyond  the  reach  of  the  clutches  of 
his  own  creditors.'  This,  doubtless.  Incited  the  court  to  extreme 
language  and  measures  for  the  purpose  of  thwarting  an  uncon- 
scionable scheme  and  formulating  rules  to  discourage  future  at- 
tempts of  a  like  nefarious  character.  The  language  of  wrath,  even 
when  Justifiable,  Is  rarely  applicable  to  ordinary  affairs,  and  this 
Is  especially  true  when  It  takes  the  form  of  general  rules":  1  Free- 
man on  Executions,  3d  ed.,  sec.  127a.  A  rule  similar  to  the  one 
announced  in  the  West  Virginia  case  was  given  expression  In  Tal- 
cott  V.  Arnold,  54  N.  J.  Eq.  57,  where  It  was  held  that  a  debtor 
could  give  to  his  wife  in  her  separate  business,  or  In  respect  to  her 
separate  property,  only  those  Incidental  services  which  a  husband, 
as  head  of  a  family,  would  naturally  render.  Beyond  this  the  profits 
of  her  business  might  be  subjected  to  liability  for  his  debts.  This 
case  was,  however,  reversed  In  55  N.  J.  Eq.  519,  upon  the  authority 
of  Taylor  v.  Wands.  55  N.  J.  Elq.  491,  62  Am.  St.  Rep.  818,  and  the 
general  rule  asserted  that  a  married  woman  can  Invest  her  separate 
estate  In  any  legitimate  business,  and  employ  her  husband  as  her 
agent  to  carry  it  on  for  her,  without  rendering  the  profits  of  the 
business  liable  for  his  debts.  The  profits  of  the  business  are,  like 
the  capital  Itself,  the  separate  property  of  the  wife.  In  some  cases 
the  right  of  a  husband's  creditors  to  share  In  the  profits  of  his  wife's 
business  managed  by  him  Is  asserted,  when,  from  the  facts  In  the 
case.  It  clearly  appears  that  the  husband  used  his  own  means  and 
property  In  helping  to  Increase  his  wife's  property:  Brooks- Water- 
field  Co.  T.  Frisbie,  99  Ky.  125,  59  Am.  St.  Rep.  452.  Of  course,  such 
a  state  of  facts  discloses  an  actual  gift  of  property  to  which  the 
creditors  are  entitled.  Every  case  must  stand  upon  Its  own  facts, 
and  the  courts  will  closely  scrutinize  any  business  dealing  between 
husband  and  wife,  to  ascertain  whether  the  arrangement  was  made 
in  good  faith  or  not,  since  the  mere  fact  of  the  relationship  itself 
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furnishes  an  excellent  opportunity  for  the  perpetration  of  fraud. 
So,  where  a  husband  uses  and  deals  with  his  wife's  separate  prop- 
erty as  his  own,  a  grift  is  presumed,  and  their  testimony  of  a  private 
understanding  between  themselves  that  the  transaction  was  in- 
tended as  a  loan  is  not  suflacient,  as  against  the  creditors  of  the 
insolvent  husband,  to  rebut  the  presumption:  Bennett  v.  Bennett, 
37  W.  Va.  396,  38  Am.  St.  Rep.  47.  And  where  persons  have,  in 
good  faith,  given  a  husband  credit  in  reliance  upon  his  ownership 
of  property  which  his  wife  has  permitted  him  to  use  and  invest  in 
his  business,  she  cannot  shield  such  property  from  the  just  claims 
of  such  creditors:  Riley  v.  Vaughan,  116  Mo.  169,  38  Am.  St. 
Rep.  586;  De  Votie  v.  McGerr,  15  Colo.  467,  22  Am.  St.  Rep. 
426.  Similarly,  if  a  married  woman  has  voluntarily  made  fraudi:- 
lent  representations  in  reference  to  her  separate  property,  by  which 
others  are  deceived  and  induced  to  give  credit  to  her  husband  on 
the  faith  of  the  property,  she  will  be  precluded  from  asserting  her 
claim  against  the  rights  of  those  who  have  confided  In,  and  acted 
upon,  her  representations,  whether  they  were  true  or  false:  Cravens 
V.  Booth,  8  Tex.  243,  58  Am.  Dec.  112.  Where  a  woman  receives 
remittances  from  her  husband,  they  being  a  part  of  his  income,  and 
invests  them  in  her  separate  business,  and  then  pays  family  ex- 
penses out  of  the  proceeds  of  that  business,  the  burden  Is  upon  the 
wife,  as  against  her  husband's  creditors,  to  show  affirmatively  the 
amount  actually  consumed  in  such  expenses,  and  that  no  wrong 
was  worked  to  the  husband's  creditors:  Trefethen  v.  Lynam,  90 
Me.  376,  60  Am.  St.  Rep.  271.  In  a  similar  case,  Aaronson  v.  Mc- 
Cauley,  19  N.  Y.  Supp.  690,  a  married  woman  saved  a  sum  from 
moneys  furnished  by  her  husband  for  household  expenses,  and  in- 
vested the  money  in  a  small  grocery  business,  and  the  court  held 
that  the  groceries  were  liable  for  the  debts  of  the  husband.  In 
Hamilton-Brown  Shoe  Co.  v.  Lastinger  (Tex.  Civ.  App.),  26  S.  W. 
Rep.  924,  a  portion  of  the  goods  used  in  a  wife's  separate  business 
was  purchased  out  of  community  property.  Community  property 
being  subject  to  the  payment  of  the  husband's  debts.  It  was  held 
that,  as  against  her  husband's  creditors,  she  could  claim  only  such 
part  of  the  goods  as  could  be  traced  as  having  been  purchased  by 
her  own  separate  money.  When  a  husband  and  wife  live  and  work 
together,  the  presumption  is  that  her  services  are  performed  in 
her  relation  of  wife,  and  that  the  business  is  that  of  her  husband, 
so  that  ordinarily  his  creditors  may  reach  the  proceeds  and  profits 
of  such  business.  Hence,  where  the  supplies  of  a  boarding-house 
were  largely  furnished  by  the  husband,  and  the  debts  contracted 
were  mainly  treated  as  his,  it  was  held  that  the  wife  could  not  treat 
the  proceeds  derived  from  the  business  as  hers,  as  against  his  credi- 
tors: Schlitz  Brew.  Co.  v.  Estee,  86  Hun,  22. 

Husband  Making  Part  Payment  on  Wife's  Propertj/.— The  general 
rule  that  a  gift  to  a  wife  in  fraud  of  creditors  may  be  reached  by 
the  husband's  creditors  who  have  been  defrauded  clearly  applies 
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to  the  payment  of  a  portion  of  the  purchase  price  of  land  which  is 
the  separate  property  of  the  wife,  for  in  such  a  case  money  or 
property  to  which  the  creditors  would  otherwise  be  entitled,  has 
been  diverted  from  its  legitimate  function  of  paying  debts,  and 
has  been  given  to  the  wife,  in  violation  and  in  fraud  of  creditors' 
rights.  And  the  rule  applies  both  to  a  payment  on  the  purchase 
price  and  to  a  payment  in  satisfaction  of  an  encumbrance  upon  the 
property:  Blair  v.  Smith,  114  Ind.  114,  5  Am.  St.  Rep.  593;  Fink 
V.  Nolan  (Ky.),  54  S.  W.  Rep.  948;  Wheeler  v.  Biggs  (Miss.),  15  So. 
Rep.  118;  McGregor  etc.  Hardware  Co.  v.  Horn,  146  Mo.  129.  It 
seems,  however,  that  the  mere  payment  of  the  taxes  on  the  prop- 
erty and  of  interest  on  encumbrances  are  not  such  payments  as 
can  be  charged  against  the  wife's  property  by  the  husband's  cred- 
itors. Such  expenditures  seem  to  be  viewed  as  being  in  the  nature 
of  family  support:  Hamill  v.  Henry,  69  Iowa,  752.  Where  the  part 
payment  on  the  purchase  price  has  been  made  out  of  community 
funds,  the  property  may  be  subjected  to  the  payment  of  the  hus- 
band's debts:  Woodland  Lumber  Co.  v.  Linl£,  16  Wash.  72.  Where 
property  is  purchased  in  the  name  of  a  wife,  no  money  being  paid, 
the  intention  of  the  husband  being  to  pay  for  it  out  of  the  proceeds 
of  his  own  labor  on  the  property,  the  crops  raised  on  such  land  are 
subject  to  execution  for  the  husband's  debts,  at  least  when  the 
property  is  purchased  in  this  manner  with  the  intent  to  defraud 
creditors:  Turner-Loolier  Co.  v.  Garvey  (Ky.),  43  S.  W.  Rep.  202. 
If  the  money  or  property,  which  the  husband  uses  in  paying  for 
the  property  purchased  by  his  wife  is  exempt  from  execution  at 
the  time  it  was  so  disposed  of,  the  gift  thereof  can  be  no  fraud 
upon  the  husband's  creditore,  and  they  cannot  subject  the  property 
80  purchased  to  the  satisfaction  of  a  judgment  against  the  hus- 
band: Robb  T.  Brewer,  00  Iowa,  638;  Wallace  t.  Mason,  1(X)  Ky. 
66a 


ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 

COMPANY  V.  TOUHEY. 

[67  Arkansas,  209.] 

RAILROADS— MASTER  AND  SERVANT— VICE-PRINCI- 
PAI^  WHO  IS  A.— A  YARD  FOREMAN  of  a  switch  crew,  who  has 
no  authority  to  employ  or  discharge  men,  but  who  can  report  them 
when  they  fail  or  neglect  or  refuse  to  do  their  work.  Is  a  vice-prin- 
cipal and  not  a  fellow-servnnt,  under  a  statute  which  defines  a 
vice-principal  as  a  person  Intrusted  by  a  railroad  company  with  the 
authority  of  superintendence,  control,  or  command  of  other  persons 
in  the  employ  of  the  company,  or  with  the  authority  to  direct  any 
eniployfi. 
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RAILROADS— INJURY  TO  EMPLOY^IMPENDING  DAN- 
GE3R.— In  an  action  to  recover  for  the  death  of  an  employ^,  an  in- 
struction is  correct  which  states  that  if,  at  the  time  the  deceased 
jumped  from  the  car,  the  appearance  of  danger  to  him  was  suffi- 
cient to  justify  a  person  of  reasonable  firmness  and  prudence  In 
believing  that  his  safety  required  him  to  jump  from  the  car  in  or- 
der to  escape  the  impending  danger,  then  the  fact  that  his  death 
resulted  from  injuries  received  in  mailing  such  jump  will  not  de- 
feat the  action,  even  if  the  deceased  might  have  escaped  uninjured 
had  he  made  no  effort  to  leave  the  car. 

RAILROADS— ASSUMPTION  OF  RISKS  BY  EMPLOY]^. 
Although  a  railroad  employ6  assumes  all  the  rislis  ordinarily  inci- 
dent to  such  employment,  he  does  not  assume  a  risk  created  by  the 
negligent  act  of  the  railroad  company,  but  only  such  risks  as  he 
knows  to  exist  or  may  know  by  the  exercise  of  ordinary  care. 

RAILROADS-EVIDENCE  OF  NEGLIGENCE.— There  is 
sufficient  evidence  to  establish  the  negligence  of  a  railroad  company 
through  its  vice-principal,  where,  while  wrecked  cars  which  are  in 
charge  of  such  vice-principal  are  being  run  at  the  rate  of  five  or 
six  miles  an  hour,  an  employ§  riding  on  one  of  them  is  killed  by  a 
collision  of  one  of  the  cars  with  a  semaphore  pole,  and  there  was 
ground  for  apprehension  that  the  cars  would  careen  so  much  as 
not  to  pass  objects  along  the  track. 

Dodge  &  Johnson,  for  the  appellant. 

Marshall  &  Coffman  and  Trimble  &  Rohinson,  for  the  ap- 
pellee. 

*^  BUNN,  C.  J.  Thomas  Dalton,  an  employ^  of  the  appel- 
lant company,  was  killed  hy  the  falling  of  a  semaphore  pole 
near  its  tracks  in  its  yards  in  North  Little  Rock  on  the  6th  of 
November,  1895,  and  the  appellee,  John  W.  Touhey,  was  ap- 
pointed administrator  of  his  estate,  and  brought  this  suit 
against  the  company  for  the  benefit  of  the  widow  and  chil- 
dren of  the  deceased,  laying  the  damages  at  fifteen  thousand 
dollars.  The  defendant  answered,  putting  in  issue  all  the  ma- 
terial allegations  ^^^  of  the  complaint.  A  jury  trial  was  had, 
resulting  in  a  verdict  of  eight  thousand  dollars  for  plaintiff, 
and  defendant  appealed. 

The  allegations  as  to  negligence  in  the  complaint  are  as 
follows,  viz.:  "Plaintiff  says  that  the  defendant  so  carelessly 
and  negligently  caused  and  allowed  its  cars  to  be  and  remain 
in  a  defective  and  unsafe  condition  as  aforesaid,  and  so  care- 
lessly caused  and  allowed  its  said  semaphore  pole  to  stand  too 
near  its  track,  and  so  carelessly  and  negligently,  by  and  through 
its  foreman  as  aforesaid,  caused  its  cars  to  be  moved  while 
in  such  condition,  well  knowing  the  same,  and  his  said  intestate 
not  knowing  it,  and  in  such  a  careless  and  negligent  manner, 
as  to  cause  the  death  of  his  said  intestate,  as  aforesaid.*'    In 
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this  there  are  two  distinct  charges  of  negligence,  one  in  having 
the  pole  too  near  the  track,  and  the  other  in  permitting  its  cars 
to  he  moved  as  they  were  on  the  track  in  such  condition  as  that 
in  which  they  were  at  the  time. 

The  first  question  raised  is  whether  or  not  C.  Streetor,  the 
foreman  of  the  crew  in  charge  of  the  wrecked  cars,  was  a  fel- 
low-servant with  the  others  of  the  crew,  among  whom  was  the 
deceased,  or  was  a  vice-principal  to  the  company.  The  testi- 
mony of  Streetor  affecting  the  question  is  substantially  as  fol- 
lows, viz.:  He  states  that  on  the  5th  of  Novemher,  1895,  he  was 
engine  foreman  in  the  defendant's  yards  in  North  Little  Rock; 
that  there  were  three  damaged  cars  brought  into  the  yards  at 
that  time,  and  that  he  received  a  switch  order  between  9  and  10 
o'clock  that  evening  with  regard  to  these  cars,  but  that  he 
could  not  tell  [remember]  from  whom  the  list  came.  His 
switch  crew  consisted  of  Ryan,  Harmon,  and  Dalton,  and  the 
engineer,  Phillips,  and  a  fireman  whose  name  he  could  not 
remember;  that  these  men  constituted  his  switching  crew  in 
the  yards,  and  were  working  under  him.  The  duty  of  witness 
and  this  crew  was  to  do  any  work  needed  in  the  yards,  switch- 
ing and  moving  cars,  including  damaged  cars,  to  and  from  the 
tracks  in  the  yard  to  the  repair  shops.  That  he  did  not  have 
power  to  employ  these  men,  and  only  reported  them  when  they 
failed  or  neglected  or  refused  to  do  their  work.  That  all  the 
crew  saw  the  condition  of  the  damaged  cars  when  they  went  to 
move  them  to  the  repair  shops,  and  that  he  called  his  crew's 
attention,  **"*  and  warned  them  to  be  careful,  so  that  no  one 
might  get  hurt  in  handling  them,  for  there  were  no  drawbars 
on  the  ends  of  these  cars,  and  one  of  them  extended  out  on  one 
side  so  far  that  it  would  not  clear  a  car  on  the  track  beside 
the  one  they  were  on  [that  is  track  No.  11],  the  projection  be- 
ing about  a  foot  [meaning  farther  than  usual],  caused  by  the 
telescoping  of  one  car  into  and  over  another.  That  there  were 
three  of  the  damaged  cars  (two  baggage  and  one  mail  car), 
and  these  were  in  a  train — first  one  of  the  cars,  and  then  two, 
one  in  and  on  the  other — these  making  the  projection,  and  all 
were  pushed  by  an  engine  and  tender  behind.  Witness  had  in- 
formed his  crew  that  they  were  going  to  get  the  three  cars 
and  put  them  on  No.  8  track  [the  repair  track],  and  he  said 
also  that  they  had  made  room  for  these  cars  on  this  track  be- 
fore they  went  after  the  cars  on  the  other  track;  that  as  they 
were  going  up  the  main  track,  Dalton  and  the  others  of  the 
crew  were  talking  about  the  wreck  in  which  these  cars  had 
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been  wrecked  the  day  before,  and  asking  how  each  would  have 
felt  had  he  been  in  it.  In  the  midst  of  this  conversation,  which 
made  all  of  them  somewhat  nervous,  we  infer,  in  view  of  the 
very  bad  condition  of  the  cars  upon  which  they  were  then 
riding,  the  foreman,  Streetor,  who  was  sitting  on  the  front 
platform  of  the  front  car,  told  Dalton,  seated  on  a  step  below 
him,  to  move  and  give  him  room  as  he  might  have  to  jump 
at  any  time.  These  two  were  on  the  side  of  the  semaphore 
pole,  and  the  others  were  on  the  other  side  and  elsewhere. 

From  this  testimony,  which  is  undisputedly  true,  it  is  im- 
possible to  escape  the  conclusion  that,  in  the  control  and  man- 
agement and  running  of  these  cars  and  the  labor  of  this  crew, 
Streetor  was  not  a  fellow-servant  with  the  others,  but  a  vice- 
principal.  Under  the  old  rule,  the  principal  test — the  one  most 
relied  on  and  most  frequently  called  into  requisition — was 
whether  or  not  the  one  employ^  had  the  authority  to  employ 
and  discharge  the  others,  and  under  that  rule  Streetor  would 
have,  very  probably,  been  held  to  be  a  fellow-servant  with  the 
others,  for  he  says  himself  that  he  had  no  power  to  employ  or 
discharge  the  others  of  the  crew.  But,  even  before  the  passage 
of  the  "fellow-servant  act,'*  this  court,  in  the  case  of  Bloyd  v. 
215  Railway  Co.,  58  Ark.  66,  41  Am.  St.  Rep.  85,  had  ad- 
vanced a  step  toward  abandoning  the  old  rule,  and  made  a 
test  of  the  relation  existing  between  servants  and  the  mas- 
ter and  servants  quite  different — a  test  quite  in  keeping  with  the 
spirit  of  the  fellow-servant  act,  which  had  already  been  passed 
when  the  Bloyd  case  was  decided,  but  had  not  been  passed 
when  the  cause  of  action  in  that  case  accrued.  The  first  sec- 
tion of  the  fellow-servant  act,  approved  February  28,  1893, 
and  which  governs  the  case  at  bar,  reads  as  follows,  viz.:  "That 
all  persons  engaged  in  the  service  of  any  railroad  corporations, 
foreign  or  domestic,  doing  business  in  this  state,  who  are  in- 
trusted by  such  corporation  with  the  authority  of  superin- 
tendence, control,  or  command  of  other  persons  in  the  employ 
.or  service  of  such  corporation,  or  with  the  authority  to  direct 
any  employe,  are  vice-principals  of  such  corporations,  and  are 
not  fellow-servants  with  such  employes.*'  Certainly,  Streetor 
was  such  a  person  as  in  the  act  described  as  a  vice-principal, 
for  he  had  either  superintendence,  control,  or  conmiand  of  the 
others,  and  the  authority  to  direct  them  in  their  work. 

This  being  true,  it  follows  that  there  was  no  reversible 
error  in  the  giving  of  the  first,  second,  and  third  instruction 
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asked  by  the  plaintiff,  which  in  effect  submitted  the  question 
to  the  jury  on  the  evidence. 

Quoting  from  the  testimony  of  Streetor  further:  'T.  do  not 
suppose  I  had  finished  my  sentence  [referring  to  his  direc- 
tion to  Dalton  to  move  so  as  to  leave  him  room  to  jump  as 
aforesaid]  until  Dalton  said  he  would  get  off  right  away;  and, 
just  as  he  was  getting  off,  the  second  car  hit  the  semaphore 
pole,  and  the  semaphore  pole  hit  him.  There  didn't  seem  to 
be  any  time  from  the  time  he  jumped  until  the  pole  struck  him. 
It  was  all  done  in  a  second's  notice.  The  front  car  had  passed 
the  pole.  This  was  the  car  that  the  other  was  driven  into 
[meaning  the  car  that  struck  the  pole].  The  entire  car  had 
not  passed  [meaning,  I  presume,  the  front  car].  It  was  the 
side  of  the  second  car  that  hit  the  pole.  The  second  and 
first  cars  were  telescoped  into  each  other.  [I  presume  the 
meaning  is  the  first  and  second,  counting  as  they  would  be 
going  forward.  They  were  now  going  backward.]  The  first 
and  second  cars  were  not  full  length.  We  were  only  hauling 
®i*  about  two  and  one-half  cars  by  one  being  telescoped  into 
the  other;  these  cars  were  about  the  length  of  a  car  and  a  half. 
I  don't  remember  whether  they  had  four  tracks  or  not.  It 
was  fifteen  feet  back  on  the  side  of  these  cars  that  the  pole 
was  struck.  The  cars  were  kind  of  creaking,  as  any  wrecked 
cars  would  do."  On  this  and  similar  evidence  on  this  point, 
the  court  gave  the  fourth  instruction  asked  by  the  plaintiff, 
which  reads  as  follows,  viz.:  "If  the  jury  believe  that,  at  the 
time  the  deceased  jumped  from  the  car,  the  appearances  of 
danger  to  him  were  sufficient  to  justify  a  person  of  reasonable 
firmness  and  prudence  in  believing  that  his  safety  required  him 
to  jump  from  the  car  in  order  to  escape  the  impending  danger, 
then  the  fact  that  his  death  resulted  from  injuries  received 
in  making  such  jump  will  not  defeat  the  plaintiff's  right 
to  recover  in  this  action;  and  this  is  so  notwithstanding  that 
the  jury  may  further  believe  that  deceased  might  have  es- 
caped unhurt  had  he  made  no  effort  to  leave  said  car."  This 
instruction  propounds  a  doctrine  of  universal  application  to 
casos  of  passengers,  and  has  been  recognized  by  this  court, 
whenever  necessary,  to  the  exoneration  of  passengers  from  the 
charge  of  contributory  negligence  when  acting  in  emergencies: 
Bailway  Co.  v.  Murray,  55  Ark.  248,  29  Am.  St.  Bep.  32;  Rail- 
way Co.  V.  Maddry,  57  Ark.  306. 

So  fax  as  I  have  been  able  to  ascertain,  we  have  not  been 
heretofore  called  upon  to  consider  it  as  applied  to  employes' 
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cases.  It  is  evident  that  there  is  or  may  be  a  difference  be- 
tween the  two  classes  of  oases.  A  passenger,  in  his  proper 
place  on  a  train,  is  more  or  less  helpless  to  protect  himself 
from  injuries  resulting  from  the  running  of  the  train,  is  some- 
what at  the  mercy  of  the  carrier,  while  the  same  is  not  usually 
true,  not  always  true,  at  least,  as  to  an  employ^,  for  he  is  a  fac- 
tor, or  may  be,  in  operating  the  train,  and,  besides,  is  by  train- 
ing and  habit  better  able  to  protect  himself  than  a  passenger, 
and  withal  has  by  his  contract  assumed  many  risks  that  a 
passenger  does  not  assume.  Moreover,  a  carrier  is  bound  to 
exercise  the  greatest  care  to  protect  a  passenger,  while  a  mas- 
ter is  only  required  to  exercise  ordinary  care  to  protect  his 
servant.  But,  in  cases  where  these  differences  do  not  intervene 
to  affect  the  very  right  of  them,  then  there  does  not  seem  to  be 
any  good  reason  in  ^^'^  making  a  substantially  different  rule 
in  the  one  case  from  that  applied  in  the  other. 

In  other  jurisdictions,  the  following  statement  is  very  gen- 
erally supported  as  the  proper  rule,  viz.:  "While  it  is  a  gen- 
eral rule  that  the  servant  has  no  claim  on  the  master  for  dam- 
ages for  an  injury  received  by  voluntarily  assuming  to  do  some- 
thing which  the  master  did  not  employ  him  to  do,  yet,  in  the 
case  of  emergency,  he  may,  of  his  own  volition,  step  outside  of 
the  line  of  his  usual  duties;  and  if  this  departure  is  only  such 
as  the  necessities  of  the  case  fairly  and  reasonably  call  for, 
keeping  in  view  the  character  of  the  work  he  is  called  upon  to 
do,  it  will  not  of  itself  defeat  a  recovery  of  damages  in  case 
he  is  injured.  Whether  he  is  guilty  of  negligence  is  a  question 
for  the  jury,  and  his  conduct  must  be  tried  in  the  light  of  all 
the  surroundings":  Barry  v.  Hannibal  etc.  Ry.  Co.,  98  Mo.  62, 
14  Am.  St.  Rep.  610;  Smith  v.  Wrightsville  etc.  Ry.  Co.,  83 
Ga.  671;  Austin  etc.  Ry.  Co.  v.  Beatty,  73  Tex.  592;  Wynn  v. 
Central  Park  etc.  Ry.  Co.,  133  N.  Y.  575. 

This  rule  is  substantially  the  same  as  that  of  a  passenger, 
where  the  servant  is  without  fault;  and  the  instruction  under 
consideration  is  not  erroneous,  but  substantially  correct. 

The  deceased,  like  the  foreman  and  probably  the  others  of 
the  crew,  had  grown  somewhat  nervous  over  the  appearance  of 
the  wrecked  cars,  and  began  to  be  fearful  of  some  injury  from 
them,  and  on  a  suggestion  from  the  foreman  to  move  on  his 
seat  so  as  to  make  room  for  him  (the  foreman),  as  it  might 
soon  be  necessary  for  him  to  do  so,  concluded  that  it  was  safer 
to  get  on  the  ground,  did  so,  and  was  injured  by  an  unfore- 
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seen  occurrence.  Tlie  jury  had  good  ground  to  exonerate  him 
from  the  charge  of  contributory  negligence. 

It  is  contended  that  the  doctrine  of  "assumed  risks*'  is  to 
be  applied  to  this  case,  and,  when  so  applied,  would  defeat  a 
recovery  by  the  plaintiff.  The  doctrine  of  "assumed  risks'* 
may  be  thus  epitomized,  viz.:  *^here  one  voluntarily  enters 
into  a  contract  of  hiring  with  a  railroad  company,  he  assumes 
all  the  risks  and  hazards  ordinarily  and  usually  incident  to  such 
employment,  and  will  be  presumed  to  have  contracted  with  ref- 
erence to  such  risks  and  hazards."  But,  while  an  employe  as- 
sumes **®  all  the  risks  incident  to  the  service  he  enters,  he  does 
not  assume  a  risk  created  by  the  negligent  act  of  the  master, 
and  only  such  risks  as  he  knows  to  exist  or  may  know  by  or- 
dinary care.  It  is  unnecessary  to  cite  authorities  in  support 
of  these  elementary  propositions. 

The  sole  question  of  any  difficulty  of  solution  in  this  case 
is,  therefore,  one  of  fact  which  the  jury  has  settled;  that  is, 
whether  or  not  the  defendant,  acting  through  its  vice-princi- 
pal and  representative,  was  guilty  of  negligence  as  charged  in 
the  complaint,  and,  if  so,  was  that  negligence  the  proximate 
cause  of  the  death  of  Dalton.  Some  of  us  are  of  the  opinion 
that  the  defendant  did  not  exercise  the  necessary  care  in  measur- 
ing the  distance  from  the  track  to  the  point  where  the  sema- 
phore pole  was  erected,  and  that  it  was  negligent  in  erecting 
the  same  so  near  to  the  track  as  that  it  was  struck  and  knocked 
down  by  this  car — a  fact  of  itself  showing  that  it  was  too 
near,  as  it  appears  to  them.  Let  that  be  as  it  may,  the  other 
act  of  negligence  charged  is  more  apparent,  that  is,  the  act 
of  running  these  wrecked  cars  at  the  rate  of  five  or  six  miles 
an  hour,  when  it  was  a  matter  of  apprehension  to  the  fore- 
man as  well  as  to  the  deceased,  and  perhaps  the  others,  that 
they  were  liable  to  collapse  and  fall  upon  them  on  the  front 
platform  at  any  moment.  If  there  was  apprehended  danger 
of  the  wrecked  cars  falling  toward  the  front,  there  was  equal 
reason  to  apprehend  that  they  would  fall  laterally  or  careen  so 
much  as  possibly  not  to  pass  objects  along  the  side  of  the  track. 
The  apprehension  waa  felt  in  the  one  case  the  more  sensibly 
because  the  personal  safety  of  the  parties  waa  directly  involved, 
but  the  apprehension  of  the  danger  of  the  wrecked  car  careen- 
ing, although  it  did  not  develop  altogether  as  apprehended,  waa 
nevertheless  the  moving  cause  of  the  deceased's  jumping  to  the 
ground.  Under  the  circumstances,  this  could  not  be  attributed 
to  him  as  contributory  negligence. 
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These  axe  considerations  that  might  reasonably  have  in- 
fluenced the  jury  in  arriving  at  their  verdict.  So  that  we  do 
not  feel  authorized  to  disturb  the  verdict. 

The  judgment  is  therefore  affirmed. 

Eiddick,  J.,  dissenting. 
Battle,  J.,  absent. 


VICE-PRINCIPAL.— A  FOREMAN  OP  A  GANG  of  men,  rested 
with  the  supervision  of  a  particular  work,  and  with  power  to  direct 
and  control  the  men  under  him,  Is  a  vice-principal:  See  the  extended 
note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  613,  on  who  is  a  vice-prin- 
cipal. 

RAILROADS.— A  RAILWAY  EMPLOYE  ASSUMES  the  ordi- 
nary rislss  incident  to  the  service:  St.  Louis  etc.  R.  R.  Co.  v.  Irwin, 
37  Kan.  701,  1  Am.  St.  Rep.  266;  Louisville  etc.  R.  R.  Co.  v.  Stutts, 
105  Ala.  368,  53  Am.  St.  Rep.  127.  But  he  does  not  assume  the  risk 
of  the  negligence  of  his  employer:  Chicago  etc.  R.  R,  Co.  v.  Knei- 
rim,  152  111.  458,  43  Am.  St.  Rep.  259;  Terre  Haute  etc.  Ry.  Co.  v. 
Williams,  172  111.  379,  64  Am.  St.  Rep.  44. 

NEGLIGENCE— DUTY  OF  PERSON  IN  PERIL.— When  a  per- 
son is  placed  in  peril  through  the  negligence  of  another,  he  need 
only  make  an  effort  to  protect  himself,  and  if  he  makes  a  mistake 
and  errs  in  judgment,  he  cannot  be  said  to  be  guilty  of  negligence: 
Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  Ill  N.  0.  151,  32  Am.  St 
Rep.  786.  See,  too.  Consolidated  Traction  Co.  t.  Scott,  68  N.  J.  L. 
682.  55  Am.  St  Rep.  620. 


DOSTER  T.  MANISTEE  NATIONAL  BANK. 
[67  Arkansas,  325.] 

FRAUDULENT  CONVEYANCES— LIEN  OF  JUDGMENT. 
A  Judgment  creditor  has  no  lien  upon  lands  fraudulently  conveyed 
by  the  debtor  prior  to  the  rendition  of  his  judgment  Hence,  a 
junior  judgment  creditor  who  first  files  his  bill  to  set  aside  the 
fraudulent  conveyance  secures  a  first  lien  upon  such  property  su- 
perior to  that  of  any  other  judgment  creditor. 

FRAUDULENT  CONVEYANCES— VOIDABLE  ONLY.— Un- 
der a  statute  which  provides  that  every  conveyance  of  an  interest 
in  lands  made  to  hinder,  delay,  or  defraud  creditors  shall  be  void 
as  against  creditors  and  purchasers,  such  conveyance  is  not  void 
per  se,  but  only  voidable.  It  carries  the  legal  title  subject  only  to 
defeasance  by  the  creditors  and  purchasers. 

Cockrill  &  Cockrill,  for  the  appellant. 

Dodge  &  Johnson,  Carroll  &  Pemberton,  and  D.  H.  Cantrell, 
for  the  appellee. 
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826  "W'OOD,  J.  This  suit  is  between  judgment  creditors  of 
George  R.  Brown  to  determine  which  of  them  has  the  superior 
right  to  ceri;ain  lots  in  Little  Rock.  Appellant  obtained  judg- 
ment against  Brown  May  16,  1893,  and  had  scire  facias  issued 
and  served  to  revive  same  February  11,  1896,  and  judgment  of 
revivor  waa  rendered  May  25,  1896.  Appellee  obtained  ita 
first  judgment  against  Brown  June  7,  1893,  and  the  second 
May  10,  1895.  Execution  was  issued  on  these  October  29, 
1895,  and  same  was  returned  nulla  bona.  On  the  same  day 
(October  29,  1895),  appellee  filed  a  complaint  for  itself  alone, 
to  uncover  certain  property,  including  the  lots  in  controversy 
alleging  that  same  had  been  conveyed  by  Brown  in  fraud  of 
creditors.  On  December  21,  1896,  appellant  filed  his  interven- 
tion in  appellee's  suit,  setting  up  his  judgment  lien,  alleging 
that  he  was  willing  to  contribute  to  the  expenses  of  the  action, 
that  Brown  was  insolvent,  and  that  an  execution  against  him 
would  be  of  no  avail,  and  asking  to  be  allowed  to  share  in 
the  proceeds  of  the  creditor's  bill  filed  by  appellee.  Appellee's 
answer  to  the  intervention  of  appellant  alleged  a  specific  lien 
on  the  property  by  reason  of  the  complaint  filed  by  it,  and 
asked  that  the  rights  of  appellant  under  his  judgment  be  ^'' 
subordinated  to  its  lien.  At  the  time  of  the  filing  of  appel- 
lant's intervention,  appellee  agreed  with  him  that  the  assist- 
ance of  his  attorney  in  the  prosecution  of  the  creditors'  suit 
would  be  waived,  and  that  in  the  contest  between  them  it 
would  be  considered  as  though  appellant  had  rendered  all  the 
assistance  that  the  law  would  require.  Appellant  filed  a  written 
assumption  of  his  share  of  the  costs.  It  was  understood  that 
all  controversy  between  appellant  and  appellee  as  to  their  re- 
spective rights  in  the  proceeds,  if  any,  of  the  creditor's  suit 
against  Brown  et  al.  should  be  postponed  until  that  issue  was 
settled.  No  execution  was  issued  by  appellant  untU  long  after 
the  present  suit  had  been  brought,  and  appellant's  intervention 
had  been  filed.  The  decree  on  the  original  complaint  and  an- 
swer subjected  the  lots  in  controversy  to  the  payment  of 
Brown's  debt.  Of  these  lotd  some  were  conveyed  before  and 
some  after  the  rendition  of  the  judgments. 

The  appellant  contends  that,  as  senior  judgment  creditor, 
he  is  entitled  to  have  applied  to  the  satisfaction  of  his  judg- 
ment the  entire  proceeds  from  any  sale  that  may  be  had  of  the 
lots  which  were  fraudulently  conveyed  prior  to  the  rendition  of 
the  judgment  of  either  party,  lie  grounds  his  contention  upon 
the  following  sections  of  Sandcls  &  Hill's  Digest; 
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"Sec.  4204.  A  judgment  in  the  supreme,  chancery,  or  circuit 
court  of  this  state  or  of  the  district  or  circuit  court  of  the 
United  States  shall  he  a  lien  on  the  real  estate  owned  hy  the 
defendant  in  the  county  in  which  the  judgment  was  rendered 
from  the  date  of  its  rendition." 

"Sec.  3049.  The  following  descrihed  property  shall  he  liable 
to  be  seized  and  sold  under  any  execution  upon  any  judgment, 
order,  or  decree  of  a  court  of  record:  ....  6.  All  real  estate, 
whether  patented  or  not,  whereof  the  defendant,  or  any  per- 
son for  his  use,  was  seised  in  law  or  equity  on  the  day  of 
rendition  of  the  judgment,  order,  or  decree  whereon  execution 
issued,  or  at  any  time  thereafter." 

Appellant  also  relies  upon  the  following  decisions  of  this 
court:  Einggold  v.  Waggoner,  14  Ark.  69;  Apperson  v.  Ford, 
23  Ark.  746,  759;  Bennett  v.  Hutson,  33  Ark.  762;  Hershy  v. 
Latham,  46  Ark.  542;  Wormser  t.  Merchants'  Nat.  Bank,  ^^s 
49  Ark.  117;  Cohn  v.  Hoffman,  50  Ark.  108;  Stix  v.  Chaytor, 
55  Ark.  116,  123;  McNeill  v.  Carter,  57  Ark.  579. 

The  statute  gives  a  lien  from  the  day  of  the  rendition  of 
the  judgment  upon  the  real  estate  owned  by  the  defendant,  or 
whereof  he  or  any  person  for  his  use  is  seised  in  law  or  equity. 
Where  a  debtor  has  fraudulently  conveyed  his  real  estate  be- 
fore any  judgment  is  rendered  against  him,  or  has  procured 
.«ame  to  be  fraudulently  conveyed  to  another,  he  is  not  in 
4iny  sense  the  owner  of  such  real  estate,  nor  is  he  thereafter 
■seised  in  law  or  equity  of  such  real  estate,  nor  is  the  grantee 
seised  for  his  use.  The  authorities  generally  recognize  the 
fact  that  a  deed  to  land,  although  fraudulently  conveyed,  car- 
ries the  title  of  the  grantor.  The  deed  is  good  inter  partes: 
Meux  V.  Anthony,  11  Ark.  411,  52  Am.  Dec.  274;  Millington  v. 
Hill,  47  Ark.  309;  Bell  v.  Wilson,  52  Ark.  171;  Bump  on  Fraudu- 
lent Conveyances,  sees.  432,  433;  Wait  on  Fraudulent  Convey- 
ances, sees.  395-399;  8  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  771, 
and  authorities  cited  by  these. 

The  fraudulent  grantee  gets  a  title  that  he  can  alienate,  and 
by  so  doing  confer  a  perfect  title  upon  his  alienee,  if  the 
alienee  be  an  innocent  purchaser  for  value.  This  is  the  doc- 
trine of  our  own  court,  and  of  nearly  all  the  states:  Einggold 
V.  Waggoner,  14  Ark.  69;  Stix  v.  Chaytor,  55  Ark.  116,  123; 
Wait  on  Fraudulent  Conveyances,  sec.  386;  Bump  on  Fraudu- 
lent Conveyances,  sec.  492,  and  numerous  authorities  cited. 

Of  course,  this  would  not  be  possible  if  the  conveyance  of  the 
fraudulent  grantor  did  not  carry  the  title  to  the  fraudulent 
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grantee.  It  follows,  then,  logically  and  necessarily,  that,  under 
this  statute  alone,  the  judgment  creditor  has  no  lien  upon  lands 
fraudulently  conveyed  hy  the  debtor  prior  to  the  rendition  of 
his  judgment.  This  construction  certainly  conforms  to  the 
plain  and  unequivocal  language  of  the  act.  Why  should  we  so 
change  and  extend  it  as  to  make  it  apply  to  lands  which  the  de- 
fendant at  the  time  of  the  rendition  of  the  judgment  did  not 
own,  and  of  which  neither  he,  nor  anyone  for  him,  was  seised 
in  law  or  equity?  To  so  construe  it  would  be  judicial  legisla- 
tion, and  that,  too,  with  unjust  results,  because  "when  the  law 
gives  priority,  equity  will  follow  it";  Senter  v.  Williams,  61 
Ark.  189;  and,  in  passing  upon  the  rights  of  judgment  credi- 
tors to  lands  fraudulently  conveyed  ^^^  prior  to  the  rendition 
of  the  judgments,  the  effect  would  be  to  ignore  that  old  and 
excellent  maxim  of  equity,  Vigilantibus,  non  dormientibus, 
aequitas  subvenit,  and  to  declare  in  favor  of  those  merely 
prior  in  time,  although  ever  so  unequal  in  diligence.  Such  a 
doctrine  would  encourage  fraudulent  judgments.  It  would  im- 
pose oftentimes  upon  the  junior  judgment  creditor  the  ex- 
pensive, but  still  thankless  and  bootless,  task  of  uncovering 
assets,  which,  by  his  diligence,  he  had  discovered,  for  the  benefit 
of  another,  or  else  the  disagreeable  experience  of  seeing  the 
fraudulent  debtor  concealing  and  appropriating  to  his  own 
use  assets  which  justly  belonged  to  his  creditors. 

But,  while  the  language  of  the  statute  itself  is  plainly  against 
a  construction  which  would  lead  to  such  inequitable  conse- 
quences, appellant,  to  sustain  his  contention  for  a  lien,  would 
have  us  construe  section  3472  of  Sandels  &  Hill's  Digest  as 
in  pari  materia,  and  to  hold  that  his  judgment  was  a  lien  on 
Brown's  estate,  just  as  though  the  legal  title  had  been  all  the 
time  in  Brown.  The  section  referred  to  is  as  follows;  "Every 
conveyance  ....  of  any  estate  or  interest  in  lands,  made  or 
contrived  with  the  intent  to  hinder,  delay,  or  defraud  creditors 
or  other  persons  of  their  lawful  actions,  damages,  forfeitures, 
debts,  or  demands,  as  against  creditors  and  purchasers,  prior 
and  subsequent,  shall  be  void."  If  the  latter  statute  is  to 
be  taken  as  in  pari  materia  with  the  statute  under  considera- 
tion as  between  judgment  creditors  and  their  debtors,  still 
that  cannot  aid  appellant.  Ever  since  the  passage  of  13  Eliza- 
beth, after  which  eur  statute  as  to  fraudulent  conveyances  was 
modeled,  the  word  "void,"  as  therein  used,  has  generally  been 
held  to  mean  "voidable":  Mew's  English  Case  Law  Digest, 
338,  and  authorities  collected;  Pomeroy  on  Contracts,  sec.  282, 
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and  authorities  cited;  Bump  on  Fraudulent  Conveyances,  sec. 
451,  and  authoriti^  cited  in  note  1. 

As  we  have  seen  supra,  such  is  the  view  of  our  own  court; 
and  this  is  undouhtedly  correct,  for  every  fraudulent  convey- 
ance carries  the  legal  title  subject  only  to  defeasance  by  credi- 
tors and  purchasers.  Such  conveyance  is  not  void  per  se,  even 
as  between  the  debtor  and  creditor;  much  less  between  creditor 
and  creditor.  Even  as  between  the  debtor  and  creditor,  if  the 
®^**  creditor  condones  the  fraud,  and  takes  no  step  to  avoid 
the  conveyance,  it  stands  forever  as  a  devestiture  of  the  title 
of  the  debtor.  Nor  will  the  mere  rendition  of  a  judgment  in 
favor  of  the  creditor  against  the  debtor  avoid  the  latter^ 
fraudulent  conveyance.  The  judgment  simply  fixes  the  amount 
of  the  debtor's  liability  for  which  is  subject  the  property  he 
actually  owns,  or  of  which  he,  or  some  one  for  him,  is  seised 
and  possessed. 

Nor  do  courts  of  law  annul  and  set  aside  fraudulent  con- 
veyances. Some  process,  after  judgment  at  law  is  rendered,  is 
necessary  in  order  to  fix  and  secure  a  lien  upon  property  that 
has  been  fraudulently  conveyed,  and  to  uncover  it  for  the  judg- 
ment creditor. 

In  some  jurisdictions  the  creditor  has  choice  of  three  rem- 
edies: "1.  He  may  sell  the  debtor's  land  upon  execution,  and 
leave  the  purchaser  to  contest  the  validity  of  the  defendant's 
title  in  an  action  of  ejectment;  or  2.  He  may  bring  an  action 
in  equity  to  remove  the  fraudulent  obstruction  to  the  en- 
forcement of  his  lien  by  execution,  and  await  the  result  of 
the  action  before  selling  the  property;  or  3.  He  may,  on  return 
of  an  execution  unsatisfied,  bring  an  action  in  the  nature 
of  a  creditor's  bill  to  have  the  conveyance  adjudged  fraudulent 
and  void  as  to  his  judgment,  and  the  land  sold  by  a  receiver 
or  other  officer  of  the  court,  and  the  proceeds  applied  to  the 
satisfaction  of  the  judgment,  as,  in  the  case  of  equitable  in- 
terests, the  debtor's  assets  are  reached  and  applied."  So  it  is 
said  by  the  supreme  court  of  Minnesota  in  Jackson  v.  Hol- 
brook,  36  Minn.  494,  1  Am,  St.  Kep.  683;  also  in  Erickson  v. 
Quinn,  15  Abb.  Pr.,  N.  S.,  166. 

Those  states  which  hold,  under  statutes  similar  to  ours,  that 
a  judgment  is  a  lien  upon  property  fraudulently  conveyed  prior 
to  its  rendition  may  very  properly  and  consistently  adopt  the 
first  of  the  above-named  remedies,  to  wit,  to  sell  the  debtor's 
land  upon  execution,  and  leave  the  purchaser  to  contest  the 
validity  of  the  defendant's  title  in  an  action  of  ejectment.    But 
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it  is  apparent  that,  if  the  conyeyance  is  to  be  treated,  upon  the 
simple  rendition  of  a  judgment,  as  though  it  had  never  been 
made,  and  the  property,  notwithstanding  such  conveyance,  is 
still  the  debtor's,  then  it  is  inconsistent  to  say,  and  idle  and  *^* 
useless  to  hold,  that  the  creditor  may  elect  to  adopt  the  above 
remedy,  or  go  into  chancery  "to  remove  the  fraudulent  obstruc- 
tion to  the  enforcement  of  his  lien  by  execution,  or  bring  a 
creditor's  bill  to  have  the  conveyance  adjudged  fraudulent  and 
Yoid  as  to  his  judgment.'^  For  if  the  property  so  fraudulently 
conveyed  is  nevertheless  still  owned  and  seised  by  the  debtor, 
then  an  execution  on  the  judgment  at  law  will  reach  it,  and 
there  is  in  fact  no  fraudulent  obstruction  to  the  enforcement  of 
his  lien  by  execution,  and  there  is  no  necessity  for  a  creditor's 
bill  to  have  the  conveyance  adjudged  fraudulent  and  void  as  to 
his  judgment,  because  there  is  nothing  that  obstructs  the  en- 
forcement of  such  judgment  at  law. 

The  courts  which  fall  into  such  glaring  incongruities  in 
prescribing  the  remedies  under  this  statute  are  no  more  discrim- 
inating, logical,  and  consistent  when  discussing  the  principles 
upon  which  the  rights  are  founded  giving  rise  to  the  remedies. 
All  the  authorities  which  hold  that  a  judgment  creditor  has  a 
judgment  lien  upon  land  which  has  been  fraudulently  conveyed 
by  the  debtor  prior  to  the  rendition  of  the  judgment  are 
grounded  upon  the  egregious  fallacy  that  a  fraudulent  convey- 
ance is  not  voidable  merely,  but  absolutely  void:  Slattery  v. 
Jones,  96  Mo.  216,  9  Am.  'St.  Eep.  344;  Jackson  v.  Holbrook, 
36  Minn.  494,  1  Am.  St.  Rep.  683;  Freeman  on  Executions, 
sec.  136,  and  authorities  there  cited;  Jacoby's  Appeal,  67  Pa. 
St.  434;  Bump  on  Fraudulent  Conveyances,  sec.  530. 

That  a  lien  may  be  fixed  by  the  levy  of  an  execution  on  lands 
which  have  been  fraudulently  conveyed  by  a  debtor  prior  to 
the  rendition  of  the  judgment  against  him,  and  that  such  lien 
may  be  made  productive  by  a  sale  of  the  property  under  the 
writ,  without  seeking  the  aid  of  chancery,  as  is  held  by  some 
authorities  (Smith  v.  Osgood,  46  N.  H.  178;  Burnett  v.  Hand- 
ley,  8  Ala.  685;  1  Freeman  on  Executions,  sec.  207),  does  not  at 
all  conflict  with  the  idea  that  there  is  no  statutory  judgment 
lien  on  such  property.  We  must  discriminate  properly  between 
the  statutory  judgment  lien  and  the  lien  acquired  by  virtue  of 
an  execution  issued  under  a  general  judgment,  as  in  the  numer- 
ous cases  cited  by  Mr.  Freeman  in  note  1  to  section  136  of  his 
work  on  Execi^tions.  Mr.  Herman  in  his  work  on  Executions, 
at  page  265,  says:  "Where  the  judgment  is  a  *^  lien  on  lands, 
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there  can  be  no  independent  lien  acquired  by  the  issue  of  an 
execution.  But  where  land  is  seized  by  virtue  of  a  judgment, 
which  is  no  lien,  the  execution  becomes  a  lien."  As  was  said 
by  the  supreme  court  of  Pennsylvania:  "A  lien  is,  indeed,  a 
necessary  and  inseparable  incident  of  seizure  in  execution,  ex- 
cept where  the  execution  is  merely  instrumental  in  enforcing  a 
prior  and  superior  lien  by  judgment.  In  such  case  it  never 
was  supposed  by  the  legislature,  or  the  profession,  that  a  judg- 
ment and  an  execution  on  it  had  each  a  distinct  and  inde- 
pendent lien":  Davis  v.  Ehrman,  20  Pa.  St.  256.  We  maintain 
that  there  is  no  statutory  judgment  lien  on  lands  which  have 
been  fraudulently  conveyed  before  the  rendition  of  judgment, 
the  debtor  no  longer  owning,  or  being  possessed  or  seised  of, 
such  property,  either  in  law  or  equity.  Whether  liens  may  be 
acquired  by  executions  on  judgments  against  such  debtors,  and 
in  various  other  ways,  it  does  not  boot  us  here  to  discuss.  We 
do  not  hesitate,  however,  to  say  that  the  method  of  attacking  a 
fraudulent  conveyance  of  land  by  levying  an  execution  on  same, 
and  then  proceeding  to  sell  same  under  the  writ,  leaving  the 
purchaser  to  contest  the  validity  of  the  conveyance  in  an  ac- 
tion of  ejectment  against  the  fraudulent  vendee,  is  not  to  be 
encouraged.  It  is  circuitous  and  cumbersome,  and  at  last 
leaves  a  cloud  upon  the  record  title;  for  a  court  of  law  can  never 
cancel  and  set  aside  a  fraudulent  conveyance.  As  was  held  by 
this  court  in  Sale  v.  McLean,  29  Ark.  612,  quoting  from  sylla- 
bus: "Where  a  judgment  creditor  seeks  to  subject  land  which 
the  debtor  has  conveyed  fraudulently,  the  proper  practice  is  to 
exhaust  the  process  of  the  court,  and  apply  to  a  court  of  equity, 
for  aid  before  a  sale.** 

We  are  not  without  abundant  and  excellent  authority  to  sup- 
port the  construction  for  which  we  contend.  Section  13  of  1 
and  2  Victoria,  chapter  110,  provides,  in  effect,  that  a  judgment 
against  any  person  shall  operate  as  a  charge  upon  all  lands  "of 
or  to  which  such  person  shall,  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterward,  be  seised,  possessed,  or 
entitled  for  any  estate  or  interest  whatever  at  law  or  in  equity,'* 
etc.  The  statute  under  consideration  was  modeled  after  *** 
this.  In  Beavan  v.  Earl  of  Oxford,  6  De  Gex,  M.  &  G.  514, 
Lord  Chancellor  Cran worth  says:  "The  question  which  was  re- 
served for  consideration  in  this  case  relates  to  the  priority  of 
three  judgment  creditors  of  the  late  Lord  Oxford,  ....  and 
the  point  is  whether,  by  virtue  of  the  statute  of  Elizabeth  alone, 
or  by  virtue  of  it  combined  with  the  statutes  of  the  present 
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queen  [Victoria],  these  judgment  creditors  have  or  have  not 
a  right  against  the  parties  claiming  under  a  voluntary  settle- 
ment executed  by  Lord  Oxford  in  the  year  1838."  After  hold- 
ing that  a  judgment  creditor  is  not  a  purchaser  under  the  stat- 
ute of  27  Elizabeth  concerning  fraudulent  conveyances,  and 
not  entitled  to  protection  as  such  against  a  prior  voluntary  con- 
veyance, the  lord  chancellor  proceeds  as  follows:  "Now,  what 
did  the  legislature  mean  to  do  by  that  enactment?  In  the  first 
place,  they  meant  to  make  the  judgment  directly  operate  as  a 
charge.  But  a  charge  on  what?  I  apprehend  that  there  was 
no  principle  inducing  them  to  mean,  and  that  the  words  do  not 
represent  them  as  having  meant,  to  give  the  judgment  creditor 
any  right  except  against  his  debtor;  that  is,  the  judgment  was 
to  have  the  effect  of  a  charge  on  that  which  was  the  property 
of  the  debtor.  That,  I  think,  is  manifest  from  the  words  used. 
The  judgment  is  to  operate  on  land  of  which  the  debtor  is 
seised,"  etc.  Other  concurring  opinions  were  delivered  by  the 
lord  justices.  The  case  is  a  very  instructive  one,  and  is  an 
early  and  able  vindication  of  the  exact  construction  for  which 
we  here  contend:  See,  also.  Eyre  v.  McDowell,  9  H.  L.  Gas.  619. 

In  Dolphin  y.  Aylward,  L.  K.'  4  Eng.  &  Ir.  App.  486, 
it  is  held  that,  "where  a  voluntary  settlement  has  been  made, 
subsequent  judgment  creditors  of  the  debtor  cannot  acquire 
rights  in  derogation  of  it  which  the  settler  himself  would  not 
have  possessed."  At  page  500,  the  lord  chancellor  said:  "And 
it  is  quite  settled  that  a  judgment  creditor  can  take  no  interest 
whatever,  either  legal  or  equitable,  beyond  what  he  acquires  from 
the  debtor;  such  an  interest,  in  fact,  as  the  debtor  himself 
could  give,  and  no  other." 

Mr.  Freeman,  in  the  fourth  edition  of  his  work  on  Judg- 
ments, which  is  later  than  the  second  edition  of  his  work  on 
Executions,  ***  which  he  cites,  says:  "In  some  of  the  states  a 
judgment  is  a  lien  against  lands  fraudulently  conveyed  for  all 
purposes,  and  cannot  be  displaced  in  favor  of  any  junior  judg- 
ment or  other  lien,  the  holder  of  which  first  proceeds  either  at 
law  or  in  equity  to  seek  satisfaction  out  of  the  property  so  con- 
veyed." "But,"  he  continues,  "we  think  the  better  rule  is  that 
one  who  has  not,  by  levy  or  otherwise,  taken  any  further  steps 
to  obtain  satisfaction  out  of  property  fraudulently  transferred 

has  no  lien  thereon On  the  contrary,  the  creditor  who 

first  proceeds  in  equity  to  reach  property  fraudulently  trans- 
ferred thereby  obtains  a  right  to  priority,  to  which  the  claima 
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of  other  judgment  creditors,  -wliether  prior  or  subsequent,  must 
give  precedence":  Freeman  on  Judgments,  sec.  350,  p.  640. 

In  In  re  Estes,  3  Fed.  Eep.  134,  Judge  Deady,  after  a  most  sat- 
isfactoiy  review  of  authorities  pro  and  con,  sums  up  the  whole 
matter  as  follows:  "In  my  own  opinion,  the  lien  of  a  judgment 
which  is  limited  by  law  to  the  property  of  or  belonging  to  the 
judgment  debtor  at  the  time  of  the  docketing  does  not,  nor  can- 
not, without  doing  violence  to  this  language,  be  held  to  extend 
to  property  previously  conveyed  by  the  debtor  to  another  by 
deed  valid  and  binding  between  the  parties.  A  conveyance  in 
fraud  of  creditors,  although  declared  by  the  statute  to  be  void 
as  to  them,  is  nevertheless  valid  as  between  the  parties  and  their 
representatives,  and  passes  all  the  estate  of  the  grantor  to  the 
grantee,  and  a  bona  fide  purchaser  from  such  grantee  takes  such 
estate,  even  against  the  creditors  of  the  fraudulent  grantor, 
purged  of  the  anterior  fraud  that  affected  the  title.  Such  a 
conveyance  is  not,  as  has  been  sometimes  supposed,  entirely 
void,  but  is  only  so  in  a  qualified  sense.  Practically,  it  is  only 
voidable,  and  that  at  the  instance  of  creditors  proceeding  in  the 
mode  prescribed  by  law,  and  even  then  not  as  against  a  bona 
fide  purchaser*':  See  In  re  Estes,  6  Saw.  459.  Other  authori- 
ties are  Eappleye  v.  International  Bank,  93  111.  396;  Boyle  v. 
Maroney,  73  Iowa,  70,  5  Am.  St.  Eep.  657;  Howland  v.  Knox, 
59  Iowa,  46;  Bridgman  v.  McKissick,  15  Iowa,  260;  Black  on 
Judgments,  sec.  455;  Smith  v.  Lind,  29  111.  27. 

The  learned  counsel  for  appellamt  says  that  "appellant  had 
a  prior  and  paramount  lien  over  appellee  on  all  lands  acquired 
*^®  by  Brown  before  the  rendition  of  appellee's  judgments,  al- 
though the  title  was  fraudulently  taken  in  the  name  of  other 
persons,"  and  he  contends  that  this  doctrine  is  established  by 
numerous  cases  in  this  court,  beginning  with  Einggold  v.  Wag- 
goner, 14  Ark.  69,  and  ending  with  Stix  v.  Chaytor,  55  Ark. 
116.  With  due  deference,  we  think  counsel  axe  mistaken  both 
as  to  what  the  law  is,  and  what  we  have  decided.  Brown,  as 
we  have  endeavored  to  show,  no  longer  had  any  interest,  either 
legal  or  equitable,  in  lands  after  he,  as  the  owner  in  fee,  had 
fraudulently  conveyed  them.  Nor  did  he  have  any  equity  ip 
lands  purchased  by  him  whereof  the  legal  title  was  taken  in  the 
name  of  another,  in  order  to  defraud  creditors.  This  was,  in 
effect,  the  same  as  though  the  legal  title  had  first  been  taken  in 
the  name  of  the  debtor,  and  thereafter  he  had  transferred  same 
to  another  to  defraud  creditors.  Hence  all  we  have  said  applies 
to  such  conveyances.    But  those  authorities  which  hold  that  a 
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judgment  is  a  lien  on  the  land  which  the  debtor  has  previously 
conveyed  in  fraud  of  creditors,  upon  the  theory  that  such  con- 
veyance is  void,  and  is  to  be  treated  as  though  it  never  had  been 
made,  leaving  the  legal  title  still  in  the  debtor,  are  not  applic- 
able to  conveyances  where  the  legal  title  never  has  been  in  the 
debtor.  For,  says  Mr.  Freeman,  "if  the  transfer  were  treated 
as  void,  the  title  would  remain  in  the  person  of  whom  the  pur- 
cnase  was  made;  and  this  would  be  of  no  advantage  to  the  cred- 
itors. The  transfer  must,  therefore,  be  treated  as  valid,  and  as 
transmitting  the  legal  title  to  the  person  named  in  the  deed. 
This  legal  title  cannot  be  reached  by  the  levy  of  an  execution 
against  the  debtor,  because  he  has  never  owned  it.  The  cred- 
itor must,  therefore,  resort  to  equity,  except  in  a  few  states 
where  statutes  have  been  enacted  to  enable  them  to  reach  it  at 
law'*:  1  Freeman  on  Executions,  sec.  136,  p.  137. 

The  only  theory  for  holding,  under  the  statute,  that  a  judg- 
ment is  a  lien  upon  lands  to  which  the  debtor  never  held  the 
legal  title,  but  which  were  purchased  by  him  and  the  title  taken 
in  the  name  of  another  to  defraud  creditors,  is  that  of  result- 
ing trusts.  But  this  theory  is  erroneous.  For  where  a  con- 
veyance is  made  to  defraud  creditors,  a  resulting  trust  never 
arises  in  favor  of  the  fraudulent  debtor.  He  has  no  interest 
*^®  thereafter  that  can  be  asserted  either  in  law  or  equity: 
Heinz  v.  White,  105  Ala.  670;  Proseus  v.  Mclntyre,  5  Barb.  425; 
Vanzant  v.  Davies,  6  Ohio  St.  52;  Cutler  v.  Tuttle,  19  N.  J.  Eq. 
649;  Glidewell  v.  Spaugh,  26  Ind.  319.  "Where  property  is  con- 
veyed without  consideration,  with  a  view  of  defrauding  cred- 
itors, no  trust  will  result:  1  Beach  on  Trusts  and  Trustees,  sec. 
125;  1  Beach's  Modern  Equity  Jurisprudence,  sec.  217;  1  Perry 
on  Trusts,  sec.  151;  Miller  v.  Davis,  50  Mo.  672;  Baldwin  v. 
Campfield,  8  N.  J.  Eq.  891. 

As  to  our  own  decisions,  while  there  are  expressions  in  some 
of  the  cases  which  seem  to  support  the  contention  of  appellant, 
we  cannot  find  that  the  question  we  have  here,  involving  the 
priorities  of  judgment  creditors,  has  ever  been  passed  upon. 

In  Ringgold  v.  Waggoner,  14  Ark.  69,  Ringgold  filed  his 
complaint  in  chancery  to  set  aside  certain  alleged  fraudulent 
conveyances  from  John  W.  Waggoner  to  his  brother  Edmond 
P.  and  from  Edmond  P.  to  one  Burr.  The  complaint  alleged, 
in  substance,  that  Ringgold  had  sued  John  W.  Waggoner  at 
law  for  debt;  that  while  this  suit  was  pending,  and  before  judg- 
ment, John  W.  sold  to  Edmond  P.  the  land  in  controversy,  and 
that  Edmond  P.  in  turn  sold  to  Burr,  and  that  all  these  con- 
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yeyances  were  for  the  purpose  of  defrauding  Ringgold;  that 
Burr  had  been  notified,  before  getting  his  deed  from  Edmond 
P.,  that  he  (Ringgold)  had  obtained  judgment  against  John  "W. 
"Waggoner,  which  was  a  lien  upon  the  land  in  question,  by  rea- 
son of  the  fraudulent  conveyance  from  John  W.  to  Edmond  P., 
and  that  he  intended  to  have  the  land  sold  under  his  judgment 
as  the  property  of  John  W.,  and  that  Burr  in  other  ways  had 
notice  tha»t  the  conveyance  from  John  W.  to  Edmond  P.  was 
fraudulent;  that,  notwithstanding  this  notice.  Burr  had  colluded 
with  John  W.  and  Edmond  P.  to  enable  John  W.  to  defraud  his 
creditors;  that,  the  judgment  at  law  in  favor  of  Ringgold  re- 
maining unsatisfied,  he  had  execution  issued  and  levied  upon 
the  land  as  the  property  of  John  "W.  Waggoner,  and  same  was 
sold  under  such  execution,  and  he  (Ringgold)  became  the  pur- 
chaser thereof;  and  that  one  Hooper,  acting  under  the  authority 
of  Burr,  was  then  in  possession.  The  prayer  was  for  a  cancella- 
tion of  all  the  conveyances,  and  ^^'^  for  possession,  etc.  Burr 
answered  that  he  was  an  innocent  purchaser.  The  court,  dis- 
cussing the  character  of  the  conveyance  from  John  W.  to  Ed- 
mond P.,  said  it,  as  "against  the  complainant,  was  void,  and  the 
judgment  subsequently  obtained  by  him  became  a  lien  upon  the 
land  as  the  property  and  estate  of  the  fraudulent  grantor,  and 
the  complainant,  by  his  purchase  of  the  land  under  execution, 
acquired  a  valid  title  to  it  as  against  the  parties  to  the  fraudu- 
lent conveyance,"  Continuing,  Chief  Justice  Watkins  said: 
"The  only  question  in  the  case  is  whether  the  defendant.  Burr, 
is  entitled  to  be  protected  as  an  innocent  purchaser";  and  that 
was,  indeed,  true,  for,  the  complaint  being  in  equity  to  set 
aside  fraudulent  conveyances,  it  was  not  at  all  necessary  for 
the  decision  of  the  case  that  the  court  should  decide  that  com- 
plainant's judgment  was  a  lien  on  the  land,  nor  that  he  ac- 
quired a  valid  lien  as  against  the  parties  to  the  fraudulent  con- 
veyance by  his  purchase  under  execution.  That  was  all  true, 
even  if  the  judgment  was  not  a  statutory  lien.  The  creditor 
had  an  equitable  lien. 

Stix  V.  Chaytor,  55  Ark.  116,  was  also  a  suit  in  chancery  by 
a  judgment  creditor  to  set  aside  certain  conveyances  alleged 
to  be  fraudulent.  So  much  of  the  case  as  is  pertinent  here 
relates  to  a  purchase  of  land  by  Ohaytor,  he  paying  the  pur- 
chase money,  and  having  the  lands  conveyed  to  his  wife  in  order 
to  defraud  creditors.  Speaking  of  this  phase  of  the  case,  Judge 
Mansfield,  for  the  court,  said:  "The  purchase  in  the  name  of 
his  wife  can  stand  on  no  better  footing;  for  the  law  regards 
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it  as  in  effect  a  conveyance  from  himself.  But  where  land  is 
thus  purchased  by  a  husband  and  conveyed  to  his  wife  in  fraud 
of  his  creditors,  the  latter  would  not  be  benefited  by  treating 
the  conveyance  to  her  as  void,  since  the  title  would  then  remain 
in  the  grantor.  And  equity  will,  therefore,  treat  the  wife  in 
such  case  as  trustee  for  the  benefit  of  the  husband's  creditors. 
Applying  this  doctrine  to  the  present  case,  an  estate  in  the 
lands  purchased  of  Feazel  resulted  to  Chaytor  on  the  execution 
of  the  deed  to  his  wife.  The  estate  which  he  thus  acquired  was 
subject  to  sale  on  execution  under  our  statute,  and  the  pur- 
chaser would  have  taken,  not  only  the  beneficial  interest  in  the 
lands,  but  also  the  legal  title.  It  follows,  necessarily,  we  ^*® 
think,  that  the  lands  in  controversy,  while  held  by  Mrs.  Chaytor, 
were  subject  to  a  lien  existing  by  virtue  of  the  plaintiffs'  judg- 
ment  Such  a  lien  could  not,  however,  be  asserted  against 

bona  fide  purchasers  or  encumbrancers.**  Here  again  it  will  be 
Been  that  it  was  wholly  unnecessary  to  decide  that  an  estate  in 
the  lands  resulted  to  Chaytor  on  the  execution  of  the  deed  to 
his  wife,  and  that  such  estate  was  subject  to  execution  under 
our  statute,  and  that  the  purchaser  thereunder  acquired  th« 
legal  title,  and  that  the  lands,  while  held  by  Mrs.  Chaytor,  were 
subject  to  a  lien  existing  by  virtue  of  plaintiff's  judgment. 
These  were  not,  in  fact,  germane  to  the  issue,  the  only  ques- 
tion before  the  court  being,  "Was  the  conveyance,  as  between 
the  creditor  and  his  debtor,  fraudulent,  and,  if  so,  still  were 
certain  parties  innocent  purchasers?  If  the  court  meant  by 
these  dicta  to  hold,  where  a  purchase  of  land  is  made  by  a 
debtor,  and  the  conveyance  is  made  to  his  wife  at  his  instance 
in  order  to  defraud  creditors,  that  an  estate  results  to  the  debtor 
upon  the  execution  of  the  deed  to  his  wife,  and  that  a  judgment 
rendered  at  law  after  such  conveyance  is  a  statutory  lien  upon 
such  land,  then  we  do  not  hesitate  to  declare  all  such  diota  as 
unsound,  and  we  will  not  follow  them.  Where  a  fraudulent 
conveyance  is  set  aside  by  creditors,  and  the  land  is  thereafter 
sold  to  satisfy  their  claims,  should  there  be  any  residue  after 
paying  their  debts,  such  residue  does  not  go  to  the  debtor,  but 
to  his  fraudulent  vendee.  This  shows  the  debtor  has  no  estate 
in  the  land  upon  such  conveyance:  Bump  on  Fraudulent  Con- 
veyances, sec.  450,  and  authorities  cited. 

We  can  easily  see,  as  Judge  Mansfield  says,  how  the  wife, 
or  the  fraudulent  vendee,  is  held  as  a  trustee  for  the  creditors. 
But  how  she  could  be  a  trustee,  so  as  to  vest  any  estate,  legal 
or  equitable,  in  the  debtor,  is  an  altogether  different  matter. 
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Probably  both  of  these  learned  judges,  after  all,  only  had  in 
view  the  equity  which  creditors  have  by  proper  proceedings  to 
subject  land  which  has  been  fraudulently  conveyed  to  the  pay- 
ment of  their  debts.  That  creditors  have  such  an  equity  is 
unquestioned,  but  they  do  not  have  it  by  virtue  of  the  stat- 
ute, but  independent  of  it.  Says  Mr.  Pomeroy:  **In  carrying 
out  the  general  principle  of  trusts  for  the  purpose  of  working 
*^  out  ultimate  justice,  and  reaching  property  where  the  legal 
title  has  been  parted  with,  and  is  beyond  the  scope  of  legal 
process,  a  constructive  trust  is  said  to  arise  in  favor  of  judg- 
ment creditors  with  respect  to  the  property  of  their  debtors, 
which  has  been  transferred  with  the  intent  to  defraud  the  cred- 
itors of  their  rights,  or  of  which  the  legal  title  is  vested  in  a 
third  person  with  a  like  fraudulent  intent,  or  which  is  of  such 
a  nature  that  it  cannot  be  taken  by  execution  upon  judgments 
in  legal  actions."  Continuing,  in  the  note,  he  says:  "The  trust 
is  in  reality  ore  in  name  alone;  the  creditor's  right  to  reach 
the  delbtor's  property  is  in  no  true  sense  an  interest  in  that 
property;  it  is  at  most  only  an  equitable  lien  on  the  property**: 
2  Pomeroy's  Equity  Jurisprudence,  1057. 

In  the  other  cases  cited — ^McNeill  v.  Carter,  57  Ark.  579, 
Cohn  V.  Hoffman,  50  Ark.  108,  and  Wormser  v.  Merchants'  Na- 
tional Bank,  49  Ark.  117 — ^not  only  is  the  question  of  priorities 
not  involved,  but  in  each  of  these  there  might  be  said  to  be 
some  equity  remaining  in  the  judgment  debtor,  bringing  the 
case  within  the  express  terms  of  the  statute. 

Hershy  v.  Latham,  46  Ark.  542,  and  Apperson  v.  Ford,  23 
Ark.  746,  have  no  bearing  that  we  can  see  in  favor  of  appel- 
lant's contention.  After  a  careful  analysis  and  comparison  of 
our  own  cases  and  all  the  other  authorities  at  our  command,  we 
are  of  the  opinion  that  judgment  creditors  have  no  lien  by 
virtue  of  the  statute  upon  lands  which  have  been  fraudulently 
conveyed  prior  to  the  rendition  of  their  judgments,  and  that 
at  least  the  proper,  if  not  the  only,  remedy  for  them  in  such 
cases  is  to  go  into  equity  to  uncover  such  conveyances,  and  that 
the  creditor  who  exercises  superior  diligence  in  that  regard  by 
first  bringing  his  suit  and  proceeding  to  uncover  such  assets  is 
entitled  to  the  proceeds.  This  seems  to  us  to  be  eminently  just, 
for  intrinsically  one  creditor's  judgment,  fairly  obtained  and 
based  on  a  valid  claim,  is  as  meritorious  as  another.  There  is 
no  merit  in  the  mere  time  of  rendition,  for  that  depends  often 
only  upon  the  time  of  maturity  of  the  debt.  Besides,  the  one 
first  in  time  is  not  prevented  from  being  first  also  in  diligence. 
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The  chancellor  held  that  appellee  was  entitled  to  the  pro- 
ceeds ^^^  of  the  sale  of  the  lands  fraudulently  conveyed  prior  to 
the  rendition  of  the  judgment  of  either  party,  but  for  differ- 
ent reasons  than  those  we  announce.  In  the  view  we  have 
taken,  it  becomes  unnecessary  to  discuss  the  reasons  of  the 
chancellor.  The  proceeds  of  the  lands  which  were  fraudulently 
conveyed  after  the  rendition  of  the  judgments  he  also  gave  to 
appellee,  because  of  its  superior  diligence  in  first  bringing  its 
suit  to  uncover  same.  In  this  we  think  he  was  entirely,  correct, 
for  the  reason  stated,  and  because  in  other  respects  the  appellee 
showed  far  greater  diligence.  Finding  no  reversible  error,  the 
decree  of  the  Pulaski  chancery  court  is  affirmed. 

Battle  and  Riddick,  JJ.,  dissent. 


A  FRAUDULENT  CONVEYANCE  IS  NOT  VOID,  but  merely 
voidable  at  the  suit  of  a  creditor:  Bradtfeldt  v.  Cooke,  27  Or.  l»4, 
60  Am.  St  Rep.  701. 

FRAUDULENT  CONVEYANCE.— A  JUDGMENT  IS  NOT  A 
LIEN  on  real  estate  which  the  judgment  debtor  conveyed,  before 
the  Judgment  was  rendered,  to  defraud  his  creditors.  But  if  they 
subsequently  obtain  judgments  against  him,  their  filing  bills  to  set 
aside  the  conveyance  as  fraudulent,  and  the  obtaining  of  service 
thereon,  create  equitable  liens  on  the  land  In  the  order  in  which  the 
bills  are  filed  and  the  service  obtained:  Union  Nat  Bank  v.  Lane, 
177  111.  171,  69  Am.  St  Rep.  216.  Compare  First  Nat  Bank  v.  Max- 
well.  123  Cal.  860,  69  Am.  St  Rep.  6i. 


ARKANSAS  FIRE  INSURANCE  COMPANY  r.  WILSON. 
[67  Arkansas,  553.] 

CONTRACTS.— THE  INTERPRETATION  OR  CONSTBUO 
TION  of  a  contract  Is  a  question  of  law  for  the  court 

INSURANCE  CONTRACT— FORFEITURE.— A  clause  In  an 
Insurance  policy  which  contains  a  forfeiture  Is  strictly  construed 
against  the  Insurer. 

INSURANCE— AVOIDING  POLICY— CHANGE  OF  INTER- 
EST.—Under  the  provisions  of  a  fire  Insurance  policy  that  It  should 
be  void  "If  th(*  Interest  of  the  assured  became  other  than  the  en- 
tire, unconditional,  unencumbered,  and  sole  ownership,"  the  policy 
Is  not  avoided  because  the  Insured  entered  Into  an  executory  con- 
tract In  writing  to  sell,  where  no  deed  passed  and  no  possession  was 
given. 

Am.  St.  Rep.  Vol.  LXXVU.-t 
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Suit  to  recover  on  a  fire  insurance  policy, 

J.  H.  Harrod,  for  the  appellant. 

John  G.  B.  Simms,  E.  A.  Bolton,  J.  T.  Young,  and  Sam 
Frauenthal,  for  the  appellee. 

**^'*  WOOD,  J.  The  propositions  upon  which  appellant  re- 
lies for  a  reversal  are:  1.  That  the  conditions  of  the  policy 
were  broken,  and  the  policy  thereby  forfeited,  and  upon  the  un- 
disputed facts  the  court  should  have  directed  a  verdict  for  de- 
fendant; 2.  That  the  court  erred  in  not  declaring  that  the  evi- 
dence showed  a  sale  of  the  property  by  Wilson  to  Dunaway; 
3.  That  the  court  erred  in  not  giving  the  sixth  instruction  asked 
by  defendant;  4.  That  the  court  erred  in  refusing  to  permit  the 
defendant  to  introduce  in  evidence  the  judgments  against  Wil- 
son; 5.  That  the  court  erred  in  refusing  to  allow  defendant  to 
read  in  evidence  the  transfer  of  the  policy  to  Kincheloe;  6. 
That  the  court  erred  in  directing  the  jury  to  find  a  special  ver- 
dict as  to  whether  there  had  been  a  sale  of  the  property.  We 
will  consider  these  in  the  order  named. 

It  is  contended  that  the  policy  was  forfeited  by  a  sale  of 
the  property  to  one  Dunaway.  The  proof  upon  this  proposition 
was  substantially  as  follows:  Dunaway  testified  that  he  bought 
the  property  from  Wilson;  that  he  wrote  Mr.  Wilson  a  letter 
making  him  an  offer  for  the  property,  and  received  in  answer 
the  following  letter: 

*Tettus,  Ark.,  May  6,  1897. 
''Mr.  J.  G.  Dunaway. 

"Kind  Sir:  I  will  take  your  proposition  in  regard  to  my  place 
at  Conway.  I  would  have  written  to  you  ^^^  sooner,  but  I  saw 
Mr.  Collier  and  Bolton  and  Young  and  they  advised  me  to  wait 
until  I  heard  from  the  Building  &  Loan.  So  I  will  be  up  to 
Little  Eock  about  next  Sunday  or  Monday,  and  I  will  stop  and 
see  you  if  you  are  in.  I  told  your  pa  that  I  would  let  you  have 
the  place  at  your  figures.     So  I  will  see  you  soon. 

'TTours  truly, 

(Signed)    "J.  B.  WILSON." 

He  says  he  paid  Wilson  two  dollars  and  fifty  cents  on  the  prop- 
erty when  he  bought  it;  that  this  payment  was  made  on  the  13th 
of  May,  1897 — two  days  before  the  fire;  that  on  the  12th  of  No- 
vember, 1897,  Wilson  tried  to  get  him  to  take  the  money  back 
that  he  had  paid.  He  did  not  take  possession  or  exercise  any 
control  over  the  property.  On  May  17,  1897,  he  wrote  Wil- 
son the  following  letter: 
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'*May  17,  1897. 
"J.  B.  Wilson,  Esq.,  Pettus,  Ark. 

*TDear  Sir;  I  suppose  that  you  have  heard  before  this  that 
your  house  was  burned  on  last  Friday  night.  I  believe  pa  wrote 
me,  80  I  guess  this  will  break  into  our  trade.  There  was  a 
mistake  or  two  in  the  deed  anyway,  and  I  had  prepared  new 
deed  for  you  to  sign,  but  will  not  send  it  now  until  matters  are 
settled.  I  understand  that  you  have  $1,500  insurance  on  it; 
so,  if  you  can  get  that,  it  will  no  doubt  help  you  out.  Pa 
stated  that  there  was  a  man  by  the  name  of  Jones  in  the  house 
at  the  time,  and  that  it  was  not  known  how  the  fire  caught. 
Please  bring  the  deed  in  with  you  when  you  come. 

*Trours  truly, 

"J.  G.  DUNAWAY." 

Dunaway  says  he  supposed  he  used  the  language  "your  house 
was  burned"  in  the  letter  just  hurriedly,  in  writing  same;  says 
he  had  written  a  deed  for  the  property,  and  Wilson  had  con- 
sented to  the  terms  of  it,  but  had  never  signed  and  returned  it. 
The  proposition  he  made  Wilson  was  to  give  him  one  hundred 
dollars,  and  assume  the  mortgage  that  the  building  and  loan 
association  held,  and  that  was  the  proposition  he  answered  in 
the  letter  of  May  6th.  Dunaway  said  he  never  wrote  the  build- 
ing and  loan  association  a  letter  agreeing  to  assume  the  Wil- 
son mortgage,  and  never  told  anyone  representing  it  that  he- 
would  assume  the  mortgage,  but  considered  that  he  had  as- 
sumed it.  He  never  took  any  receipt  for  the  two  dollars  and 
fifty  cents  he  paid  ^^^  Wilson  at  the  time  of  the  trade;  never 
tried  to  enforce  specific  performance. 

Wilson  on  this  point  testified  that  he  never  sold  the  house 
to  Dunaway;  that  he  borrowed  two  dollars  and  fifty  cents  from 
Dunaway,  but  did  not  accept  it  as  payment  for  the  house.  He 
and  Dunaway  were  just  talking  about  a  trade.  He  offered  to 
pay  the  two  dollars  and  fifty  cents  at  one  time  when  there  were 
no  witnesses,  and  at  another  time  when  he  took  witnesses  with 
him,  but  Dunaway  would  not  take  it. 

At  plaintiff's  request  the  court  instructed  the  jury  as  fol- 
lows: "The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  defendant  did  insure  the  plaintiff's  frame 
building  on  the  lot  described  in  the  policy  for  fifteen  hundred 
dollars  against  direct  loss  by  fire  from  September  29,  1894,  to 
September  29.  1897,  and  that  said  building  was,  between  said 
dates,  totally  destroyed  by  fire,  and  that  no  condition  contained 
in  the  policy  of  i^surance  was  violated,  then  yoa  will  find  for 
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the  plaintiffs  the  amount  for  which  said  building  was  insured  by 
said  policy."  And  at  the  defendant's  request,  on  this  point,  as 
follows:  "3.  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  at  any  time  after  the  issuance  of  the  policy,  and  be- 
fore the  fire,  the  interest  of  Mr.  Wilson  in  the  insured  property 
became  other  than  entire,  unconditional,  unencumbered,  and 
Bole  ownership,  you  will  find  for  the  defendant  (except  the  mort- 
gage of  the  plaintiff  building  and  loan  association)."  But  re- 
fused to  grant  defendant  the  following  requests:  "5.  You  are 
instructed  that  the  evidence  shows  that  Wilson  sold  the  prop- 
erty to  Julian  and  Sharp  Dunaway,  and  that  such  sale  for- 
feited the  policy,  unless  you  find  that  the  defendant's  agree- 
ment or  consent  was  indorsed  on  the  policy,  or  was  otherwise 
given.  6.  If  you  find  from  the  evidence  that,  after  the  issuance 
of  the  policy,  and  before  the  fire,  Julian  and  Sharp  Dunaway 
made  to  J.  B.  Wilson  a  written  offer  to  buy  the  property  in- 
sured for  one  hundred  dollars,  and  assuming  the  mortgage  to 
the  building  and  loan  association,  and  that  J.  B.  Wilson  before 
the  fire  accepted  the  offer,  in  writing,  you  are  instructed  that 
this  avoided  the  policy,  unless  defendant  consented  thereto,  and 
plaintiffs  cannot  recover  in  this  action.** 

The  instruction  given  at  plaintiff's  request  was  proper,  as 
*"**  was  also  No.  3  given  at  the  request  of  the  defendant.  No, 
6  was  properly  refused.  The  evidence,  at  most,  only  showed  an 
executory  contract  for  the  sale  of  the  property.  There  was  no 
sale,  but  only  an  offer  on  the  one  side  and  an  acceptance  of 
such  offer  on  the  other,  but  the  absolute  sale  could  not  take 
place  until  the  execution  and  delivery  of  a  deed  to  the  prop- 
erty. But  as  to  whether  or  not  the  written  offer  of  Dunaway 
to  buy  the  property,  and  the  acceptance  thereof  by  Wilson, 
constituted  a  breach  of  the  policy  which  barred  recovery,  was 
a  question  for  the  court,  and  not  for  the  jury.  The  offer  was 
shown  to  have  been  in  writing,  and  the  acceptance  was  in  writ- 
ing. Judge  Parsons,  in  his  chapter  on  the  interpretation  and 
construction  of  contracts,  lays  it  down  as  the  very  first  rule 
"that  what  a  contract  means  is  a  question  of  law**:  3  Parsons  on 
Contracts,  8th  ed.,  492,  610,  and  authorities  cited. 

The  court,  then,  should  have  granted  appellant's  request  No. 
6,  supra,  if  an  executory  contract  of  that  kind  would  avoid 
the  policy,  under  the  provision  that  "the  policy  should  be  void 
if  the  interest  of  the  assured  became  other  than  the  entire,  un- 
conditional, unencumbered,  and  sole  ownership,**  This  is  the 
real  and  only  serious  question  in  the  case.    In  proceeding  to  a 
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discussion  of  this  provision  of  the  policy,  we  must  remember 
that  such  clauses  are  always  and  justly  construed,  when  there  is 
any  doubt  about  the  intent,  with  the  utmost  strictness  against 
the  insurer,  and  always  with  reference  to  their  own  legitimate 
object,  i.  e.,  the  protection  of  the  insurer  against  risks  that 
are  materially  different  from  those  which  he  has  undertaken: 
Smith  V.  Phoenix  Ins.  Co.,  91  Cal.  323,  25  Am.  St.  Itep.  191. 
As  Judge  Dillon  expresses  it:  "The  object  of  the  insurance  com- 
pany, by  this  clause,  is  that  the  interest  shall  not  change  so  that 
the  assured  shall  have  a  greater  temptation  or  motive  to  bum 
the  property,  or  less  interest  and  watchfulness  in  guarding  and 
preserving  it  from  destruction  by  fire":  Ayres  v.  Hartford  Fire 
Ins.  Co.,  17  Iowa,  176,  85  Am.  Dec.  553. 

We  think  there  is  sufficient  ambiguity  in  the  condition  under 
consideration  to  invoke  the  application  of  the  rule  that  courts 
do  not  favor  forfeitures  under  such  provisions:  Chandler  v.  St. 
Paul  etc.  Ins.  Co.,  21  Minn.  85,  18  Am.  Rep.  385;  Symonds  v. 
^^  Northwestern  Mut.  Life  Ins.  Co.,  23  Minn.  491;  Hoffman 
V.  Aetna  Fire  Ins.  Co.,  32  N.  Y.  405,  414,  88  Am.  Dec.  337; 
Catlin  V.  Springfield  Fire  Ins.  Co.,  1  Sum.  434-440;  McAllister 
v.  New  England  Mut.  Life  Ins.  Co.,  101  Mass.  558,  3  Am.  Rep. 
404;  Kentucky  Mut.  Ins.  Co.  v.  Jenks,  5  Ind.  103. 

It  is  a  matter  of  nice  discrimination  to  determine  whether 
the  word  "interest,"  as  used  in  the  condition,  is  synonymous 
with  the  word  "title,"  or  whether  it  means  that  and  something 
besides.  The  authorities  generally  establish  the  rule  that  where 
the  condition  is  against  any  change  in  the  legal  title,  an  exec- 
utory contract  of- sale  is  not  a  violation  of  the  condition,  so 
that  if  the  word  "interest,"  as  used  in  this  proviso,  meant 
"title,"  there  would  be  no  difficulty  in  reaching  the  conclusion 
that  the  policy  was  not  forfeited:  Smith  v.  Phoenix  Ins.  Co., 
91  Cal.  323,  25  Am.  St.  Rep.  191;  Kempton  v.  State  Ins.  Co., 
62  Iowa,  83;  Grable  v.  German  Ins.  Co.,  32  Neb.  645;  Wash- 
ington Ins.  Co.  V.  Kelly,  32  Md.  421,  3  Am.  Rep.  149;  Home 
Ins.  Co.  V.  Bethel,  142  111.  537;  Masters  v.  Madison  Co.  Mut. 
Ins.  Co.,  11  Barb.  624;  Hill  v.  Cumberland  Valley  etc.  Co.,  59 
Pa.  St.  474;  Browning  v.  Home  Ins.  Co.,  71  N.  Y.  508,  27  Am. 
Rep.  86. 

What,  then,  does  the  word  "interest"  in  the  provision,  "if 
the  interest  of  the  assured  be  or  become  other  than  the  entire, 
unconditional,  unencumbered,  and  sole  ownership  of  the  prop- 
erty," etc.,  mean?  Is  it  synonymous  with  "title"?  In  Gibb  v. 
Philadelphia  Fire  Ins.  Co.,  69  Minn.  267,  50  Am.  St.  Rep.  504, 
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the  proTision  was:  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  ....  if  any  change,  other  than  by  the  death  of  an  in- 
sured, take  place  in  the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance,"  etc.  The  facts,  as  they  pertained  to  this  pro- 
vision, were  that  the  assured  had  made  a  contract  in  writing 
whereby  he  sold  and  agreed  to  convey  to  the  grantee  the  insured 
premises,  by  deed  of  warranty,  on  prompt  and  full  performance 
by  her  of  the  agreement,  which  was  that  she  (grantee)  was  to 
pay  therefor  the  sum  of  two  thousand  five  hundred  dollars, 
three  hundred  dollars  cash,  and  one  thousand  dollars  in  in- 
stallments of  fifty  dollars  every  sixty  days  thereafter  until  paid, 
the  balance  to  be  paid  in  assuming  a  certain  mortgage.  The 
grantee  was  to  have  possession  of  the  premises  until  default  in 
payment,  *^®®  and  in  case  of  default  she  agreed  to  surrender 
possession  on  demand,  and  that  the  agreement  should  be  void 
at  the  option  of  the  vendor.  She  (the  grantee)  entered  into 
possession  of  the  buildings  and  premises,  and  occupied  the  same 
until  the  time  of  the  fire,  and  made  all  her  payments  during 
that  time,  and  was  not  in  default  in  any  manner  upon  said 
contract.  Upon  these  facts,  the  court  ruled  that  there  was  a 
rforfeiture  of  the  policy.  In  Germond  v.  Home  Ins.  Co.,  2  Hun, 
-540,  a  policy  of  insurance  provided  that  if  the  property  should 
he  sold  or  conveyed,  or  the  interest  of  the  parties  therein 
changed,  it  should  be  null  and  void.  After  the  issuing  of  the 
policy,  the  owner  contracted,  under  seal,  to  sell  the  property 
conveyed  thereby  to  one  S.,  who  paid  part  of  the  purchase  price. 
In  an  action  upon  the  policy,  it  was  held  that  such  contract  of 
sale  and  payment  constituted  a  change  of  interest  in  the  prop- 
erty insured,  and  rendered  the  policy  void.  These  cases  are 
relied  upon  by  the  learned  counsel  for  appellant  to  support  his 
contention  for  a  forfeiture  of  the  policy,  and,  indeed,  they  are 
more  nearly  in  point  than  any  others  we  have  been  able  to  find. 
In  the  Minnesota  case,  there  is  a  very  marked  difference  in  the 
language  of  the  provision  from  that  in  the  case  at  bar.  That 
provision  is,  "if  any  change,  etc.,  take  place  in  the  interest, 
title,  or  possession."  Here  the  grammatical  arrangement  and 
punctuation  (a  comma  being  used  between  the  words  "interest" 
and  "title")  would  indicate  clearly  that  "interest"  and  "title" 
were  intended  to  represent  different  ideas — were  not  used 
synonymously — ^while  in  the  provision  of  the  policy  under  con- 
sideration "if  the  interest  of  the  assured  be  or  becomes  other 
than  the,"  etc.,  "sole  ownership,"  there  is  nothing  to  indicate 
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that  the  word  "interest**  was  used  in  any  other  sense  than  as 
Bynonymous  with  ownership  or  title.  The  New  York  case,  how- 
ever, on  this  point  is  perfectly  analogous,  and  directly  decides, 
under  the  facts  of  that  case,  that  the  policy  was  forfeited. 
But,  if  we  concede,  upon  the  authority  of  these  cases,  that  the 
word  "interest"  is  not  used  synonymously  with  "title,"  the 
question  still  remains.  Was  there  such  a  change  of  interest 
under  the  facts  of  this  case  as,  in  the  contemplation  of  the  par- 
ties, worked  a  forfeiture?  In  the  Minnesota  case,  ahove,  there 
^^^  could  be  no  question  about  that,  for  the  reason  that  the 
grantee  had  gone  into  and  was  in  possession  at  the  time  the 
loss  occurred,  and  had  fully  complied  with  the  terms  of  the 
contract,  which  was  definite  as  to  the  manner  and  time  of  per- 
formance. Likewise,  in  the  New  York  case,  the  contract  was 
under  seal,  and,  we  may  therefore  assume,  was  definite  and  cer- 
tain in  its  terms.  A  part  of  the  purchase  price  had  been  paid — 
how  much  is  not  stated.  In  both  cases,  the  courts  might  very 
well  have  concluded  that  the  contracts  to  convey  conferred 
rights  on  the  grantee  therein,  capable  of  enforcement  accord- 
ing to  their  terms,  which  materially  changed  the  status  of  the 
insurer  and  the  insured  toward  each  other,  as  to  the  risks  to 
the  premises,  which  said  condition  is  intended  to  protect 
against.  Not  so  under  the  facts  here.  Dunaway  had  made  a 
proposition  by  letter  to  buy  the  premises,  which  is  definite  in 
nothing,  except  the  amount  he  was  to  pay.  Wilson  accepted 
the  proposition.  There  was  no  proof  as  to  when  the  contract 
was  to  become  executed.  Dunaway  says  he  paid  two  dollars  and 
fifty  cents  on  the  purchase  price  just  two  days  before  the  fire 
occurred,  and  that  the  money  was  paid  when  the  trade  was 
made.  Wilson  denies  that  the  two  dollars  and  fifty  cents  was 
paid  as  purchase  money.  But  it  is  evident  that,  under  the  in- 
definite executory  contract  (if  we  may  so  call  it)  for  the  sale 
of  the  property,  same  was  not  to  be  performed  until  after  the 
loss  occurred,  because  a  part  of  that  performance  on  the  part 
of  Dunaway  involved,  in  addition  to  the  payment  of  one  hun- 
dred dollars,  the  assumption  of  a  mortgage;  and,  of  course,  the 
deed  was  not  to  be  executed  and  delivered,  and  possession  taken 
by  Dunaway,  until  the  purchase  money  was  paid.  At  least, 
such  would  be  the  presumption,  in  the  absence  of  proof  to  the 
contrary.  Under  such  circumstances,  the  loss  by  fire  would 
necessarily  fall  on  Wilson.  He  still  had  the  insurable  interest 
in  the  property.    He  could  not,  after  the  fire,  have  compelled 
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Dunaway  to  take  the  place:  Wells  v.  Calnan,  107  Mass.  514,  9 
Am.  Eep.  65,  and  authorities  cited. 

Both  parties  seem  to  have  recognized  the  fact  that  the  letters 
were  simply  an  offer  by  the  one  to  huy,  and  an  agreement  by 
the  other  to  sell,  at  some  time  in  the  future,  when  the  ^^^  pur- 
chase money  should  be  paid,  and  the  deed  made  and  delivered. 
Before  that  time  came,  both  recognized  that  the  consideration 
had  failed,  and  the  contract  was  not  enforceable.  We  are  of 
the  opinion  that  the  alleged  contract  for  the  sale  of  the  prem- 
ises did  not  in  any  manner  affect  the  risk  which  the  parties  to 
the  contract  of  insurance  contemplated  and  provided  against 
in  the  condition  named.  Hence  the  court  did  not  err  in  re- 
fusing to  grant  appellant's  request  for  instruction  numbered  6. 

The  other  grounds  urged  for  reversal  are  not  well  taken. 
The  judgment  of  the  Faulkner  circuit  court  is,  therefore,  in  all 
things  affirmed. 


CONTRACTS  IN  WRITING  ARE  TO  BE  CONSTRUED  by  the 
court  and  not  by  the  jury:  Leaphart  v.  Commercial  Bank,  45  S.  O. 
563,  55  Am.  St.  Rep.  800. 

INSURANCE,  FIRE.— FORFEITURES  ARE  CONSTRUED  most 
strongly  against  the  insurer,  and  are  never  extended  beyond  the 
strict  words  of  the  policy:  Snyder  v.  Dwelling-House  Ins,  Co.,  59 
X.  J.  L.  544,  59  Am.  St.  Rep.  625;  Dover  Glass  Worlis  Co.  v.  Ameri- 
can etc.  Ins.  Co.,  1  Marv.  (Del.)  32.  65  Am.  St.  Rep.  264. 

INSURANCE,  FIRE.— AN  EXECUTORY  CONTRACT  OF  SALE 
does  not  constitute  a  change  of  interest  within  the  meaning  of  a 
policy  of  insurance  conditioned  to  be  void  if  there  is  any  change 
in  the  title  of  the  insured  property:  Washington  etc.  Ins.  Co.  v. 
Kelly,  32  Md.  421,  3  Am.  Rep.  149;  Smith  t.  Phoenix  Ins.  Co.,  91 
Cal.  323,  25  Am.  St  Rep.  191. 


PLANTERS'  MUTUAL  INSURANCE  COMPANY  v.  LOYD. 

[67  Arkansas,  584.] 

INSURANCR-PORFEITURE-WAIVER.— When  an  Insurer, 
•with  knowledge  of  any  act  on  the  part  of  the  insured  which  works 
a  forfeiture,  enters  into  negotiations  with  him  which  recognize  the 
continued  validity  of  the  policy,  and  thus  induces  him  to  incur  ex- 
pense or  trouble  under  the  belief  that  his  loss  will  be  paid,  the  for- 
feiture is  waived. 

INSURANCE  —  FORFEITURE  ON  ONE  GROUND  — 
WAIVER.— An  act  by  an  insurer  which  waives  one  ground  of  for- 
feiture will  not  affect  another  ground  of  forfeiture  of  which  the 
insurer  was  ignorant. 
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INSURANCE— WAIVER  OP  FORFEITURE— THE  BUR- 
DEN of  showing  the  waiver  of  a  forfeiture  by  an  insurer  is  on 
the  insured. 

INSURANCE— FORFEITURE  OP  POLICY— STATEMENT 
OF  OWNERSHIP.— Where  an  Insured  states  in  his  application  that 
he  Is  the  sole  owner  of  property,  when  in  fact  it  is  owned  by  his 
wife,  the  policy  is  forfeited,  under  a  stipulation  that  if  this  answer 
was  untrue,  or  his  interest  any  other  than  a  perfect  legal  and 
equitable  ownership,  the  policy  should  be  void. 

INSURANCE— STATEMENT  OF  OWNERSHIP— NOTICE 
TO  INSURER. — A  statement  by  an  insured  in  an  application  for  in- 
surance that  he  was  the  sole  owner  of  the  property,  though  the  prop- 
erty was  not  in  his  name,  when  in  fact  he  was  neither  the  legal 
nor  equitable  owner  of  the  property,  is  not  sufficient  notice  to  put 
the  insurance  company  on  inquiry  by  which  it  could  have  learned 
the  facts,  and  does  not  prevent  it  from  claiming  a  forfeiture  of  the 
policy  because  such  answer  is  untrue. 

J.  W.  House,  for  the  appellant. 

L.  A.  Byrne,  for  the  appellee. 

*®''  EIDDI€K,  J.  This  is  an  action  ^^^  on  a  fire  insurance 
policy.  The  plaintiff,  Loyd,  in  the  written  application  upon 
which  the  policy  was  issued,  stated  that  there  were  no  unsatis- 
fied judgments  against  him,  and  that  he  was  the  sole  owner  of 
the  property  to  be  insured.  It  was  conclusively  shown  at  the 
trial  that  these  statements  were  not  true.  There  were  unsatis- 
fied judgments  against  him,  and  he  was  not  the  owner  of  the 
property.  It  belonged  to  his  wife.  But  it  is  said  that  if  any 
forfeiture  existed  by  reason  of  these  statements  in  the  applica- 
tion, it  was  waived.  The  facts  relied  upon  as  a  waiver  are 
that,  shortly  after  the  loss  occurred,  the  adjuster  of  the  asso- 
ciation met  Loyd  and  his  attorney  at  the  office  of  the  latter. 
The  adjuster  had  heard  of  the  judgments  against  Loyd,  and  on 
that  ground  denied  that  the  company  was  liable,  and  refused  to 
pay  the  face  of  the  policy,  but  offered  to  compromise.  Loyd' 
declined  to  accept  the  compromise,  and  thereupon  the  adjuster 
left,  saying:  **You  can  make  your  proofs.  I  have  ninety  days 
in  which  to  settle."  He  afterward  furnished  blanks  for  plain- 
tiff to  make  out  his  proof  of  loss.  As  the  adjuster  had  notice 
that  there  were  judgments  against  Loyd,  and  that  the  state- 
ments in  his  application  with  reference  to  such  judgments  and 
liens  upon  his  property  were  not  true,  there  is  ground  for  the 
contention  that  any  forfeiture  arising  from  such  misstatements 
was  waived  by  the  act  of  the  adjuster  in  requesting  plaintiff  to 
make  out  proof  of  loss;  and  by  leading  plaintiff  to  incur  ex- 
pense of  making  such  proof;  for  when  the  insurer,  with  knowl- 
edge of  any  act  on  the  part  of  the  assured  which  works  a  for- 
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feiture,  enters  into  negotiations  with  him  which  recognize  the 
continued  validity  of  the  policy,  and  thus  induces  him  to  incur 
expense  or  trouble  under  the  belief  that  his  loss  will  be  paid, 
the  forfeiture  is  waived:  German  Ins.  Co.  v.  Gibson,  53  Ark. 
494;  Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  67  Am.  St. 
Eep.  900;  1  "Wood  on  Insurance,  sec.  89. 

But,  if  at  the  time  of  such  negotiations,  the  insurer  is  igno- 
rant of  the  forfeiture  and  of  the  misstatement  which  causes 
it,  no  waiver  can  be  implied.  Nor  will  an  act  which  impliedly 
waives  one  ground  of  forfeiture  affect  another  forfeiture  of 
which  the  company  and  its  agent  were  ignorant:  Trott  v.  Wool- 
wich Mut.  Fire  Ins.  Co.,  83  Me.  362.  Now,  if  we  concede  that 
**^®  any  forfeiture  caused  by  the  statements  in  the  application 
as  to  judgments  and  liens  was  waived,  there  is  still  the  forfeit- 
ure caused  by  the  fact  that  Loyd  was  not  the  owner  of  the 
property  insured.  He  stated  in  his  application  that  he  was  the 
sole  owner  thereof,  but  at  the  time  he  made  this  statement  the 
property  had  been  sold  under  a  decree  against  him  foreclosing 
a  mortgage  on  the  property,  and  had  been  purchased  by  another. 
It  makes  no  difference  that  the  purchaser  was  his  wife,  and  that 
the  purchase  was  made  by  Loyd  in  her  name,  as  he  stated,  to 
avoid  other  claims  against  him.  The  material  fact  is  that  by 
the  sale  and  purchase  all  interest  in  the  property  owned  by  him 
passed  to  his  wife.  The  sale  took  place  in  1896,  and  he  had 
no  right  to  redeem:  Martin  v.  Ward,  60  Ark.  510.  He  stated 
in  his  application  that  he  was  the  sole  owner  of  the  property, 
and  the  policy  stipulated  that  if  this  answer  was  untrue,  or  his 
interest  any  other  or  less  than  a  perfect  legal  and  equitable 
ownership,  except  as  stated  thereon  in  writing,  the  policy  should 
be  absolutely  null  and  void.  It  follows  that  the  policy  is  void, 
unless  this  forfeiture  was  waived;  and  the  burden  of  showing 
such  a  waiver  was  on  plaintiff.  We  have  stated  the  only  act  re- 
lied on  as  a  waiver,  and  there  is  nothing  to  show  that  at  the 
time  of  its  occurrence  the  adjuster  had  notice  that  Loyd  was 
not  the  owner  of  the  property,  or  that  his  statement  in  the  ap- 
plication that  he  was  the  owner  was  untrue.  The  adjuster  tes- 
tified that  he  had  no  notice  of  these  facts  until  after  this  ac- 
tion commenced,  and  his  testimony  on  this  point  is  uncontra- 
dicted. 

It  is  said  that  Loyd,  in  his  application  for  insurance,  stated 
that  the  title  to  the  property  was  not  in  his  name,  and  that 
this  statement  was  suflBcient  to  put  the  company  on  inquiry  by 
which  they  could  have  learned  the  facts.   But  all  the  statements 
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on  this  point  must  be  taken  together,  and  they  are  in  effect  that 
he  was  the  sole  owner  of  the  property,  though  the  title  was  not 
in  his  name,  and  that  there  was  an  encumbrance  on  the  prop- 
erty to  the  extent  of  one  hundred  and  fifty  dollars.  These 
statements  would  naturally  lead  the  company  to  conclude  that 
Loyd  owned  the  equitable  or  beneficial  title,  though  the  legal 
title  was  in  another. 

**•  Loyd  must  have  known  that  his  statements  would  leave 
this  impression,  for  in  his  application  to  the  Teutonia  Com- 
pany he  had  stated  that  the  nature  of  his  title  was  a  "title  bond 
in  fee  simple,"  and  he  had  been  informed  by  the  Teutonia  Com- 
pany that  this  application  had  been  delivered  to  the  appellant 
association.  He  no  doubt  intended  to  make  this  impression, 
not  necessarily  to  mislead  the  association,  but  probably  because 
he  himself  regarded  the  purchase  of  the  property  in  his  wife's 
name,  and  the  execution  of  notes  by  her  for  the  purchase  money, 
a£  a  matter  of  no  importance.  This  had  been  done,  as  he  said, 
to  avoid  claims  against  himself,  and  he  still  intended  to  remain 
the  beneficial  owner.  But  the  law  regards  such  a  transaction 
in  a  different  light,  and  the  insurance  association  cannot  be 
bound  by  Loyd's  opinion  of  the  matter.  He  should  have  stated 
the  facts,  and  allowed  the  association  to  put  its  own  construc- 
tion upon  them.  It  is  a  matter  of  no  moment  that  the  legal 
title  did  not  pass  to  Loyd's  wife,  for  the  equitable  title  did  pass. 
The  association  had  been  told  that  the  legal  title  was  not  in 
Loyd,  but  in  another.  It  could  not  complain  of  that;  but,  as 
before  stated,  their  defense  is  that,  after  such  sale  and  pur- 
chase by  his  wife,  he  was  neither  the  legal  nor  equitable  owner 
of  the  property,  and  that  his  statement  on  that  point  was  un- 
true. Our  conclusion  is  that,  under  the  facts  as  they  appear 
in  the  record  before  us,  this  contention  must  be  sustained,  and 
the  policy  held  to  be  void:  Rohrbach  v.  Qermania  Fire  Ins. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  451;  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  48;  1  Wood  on  Fire  Insurance,  sec.  194. 

Counsel  for  appellant  also  contends  that,  as  the  association, 
by  the  terms  of  its  policy,  only  agreed  to  pay  Loyd  a  sum  not 
exceeding  the  value  of  his  interest  in  the  property  insured,  he 
could  not  recover,  even  if  there  were  no  forfeiture,  for  his  wife 
owned  the  property.  There  are  cases  which  hold  thait,  under 
statutes  depriving  the  husband  of  the  control  of  the  wife's  prop- 
erty, he  has  no  insurable  interest  therein:  Trott  v.  Woolwich 
Mut.  Fire  Ins.  Co.,  83  Me.  3G2;  Traders'  Ins.  Co.  r.  Newman, 
120  Ind.  554. 
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***  But  w€  need  not  discuss  that  question,  for,  as  the  facts 
appear  here,  no  recovery  can  be  had  under  any  view  of  the  law 
on  that  point. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


INSURANCE,  FIRE— WAIVER  OF  FORFEITURE.— If  an  In- 
surance company,  after  knowledge  of  the  breach  of  a  condition  In 
the  policy,  enters  into  negotiations  or  transactions  with  the  assured 
which  recognize  and  treat  the  policy  as  still  in  force,  and  induce 
the  assured  to  incur  expense  or  trouble,  it  waives  the  right  to  insist 
upon  a  forfeiture:  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11  Am.  St. 
Rep.  51;  Home  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138,  53  Am.  St. 
Rep.  521;  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743,  58  Am.  St. 
Rep.  719. 

INSURANCE,  FIRE— WAIVER  OP  DEFENSES.— By  requiring 
proofs  of  loss  stipulated  for  in  a  policy  of  insurance,  the  Insurer 
does  not  waive  his  right  to  set  up  other  defenses:  Boyd  v.  Insurance 
Co.,  90  Tenn.  212,  25  Am.  St.  Rep.  676. 

INSURANCE— WAIVER  OF  CONDITION.— THE  BURDEN  OP 
PROVING  a  waiver  of  a  condition  in  a  policy  of  fire  insurance  is 
upon  the  Insured:  Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  54,  67 
Am.  St.  Rep.  900. 

INSURANCE  OF  WIFE'S  PROPERTY  IN  HUSBAND'S  NAME. 
When  a  policy  of  fire  insurance  provides  that  it  shall  be  void  if  the 
interest  of  the  Insured  is  not  truly  stated  therein,  and  it  is  taken 
out  on  property  of  a  wife  In  the  name  of  her  husband,  without 
notice  to  the  Insurer  of  her  ownership,  she  cannot  recover  for  the 
loss  in  her  own  name:  Diffenbaugh  v.  Union  Fire  Ins.  Co.,  150  Pa. 
St.  270,  30  Am.  St.  Rep.  805.  See,  too,  Webster  v.  Dwelling- 
House  Ins.  Co.,  63  Ohio  St  558,  63  Am.  St  Bep.  658. 
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FENTON  V.  EDWAEDS. 

[126  California,  43.] 

A  CHOSE  IN  ACTION  HAS  NO  DEFINITE  SITUS,  but 
follows  the  person  of  its  owner. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— CON- 
FLICT OF  LAWS.— A  voluntary  assignment,  in  one  state,  for  the 
benefit  of  creditors,  valid  by  the  laws  of  that  state,  operates  to  con- 
vey personal  property,  not  already  subject  to  liens,  in  every  state 
where  it  may  be  found. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  BY  FOR- 
EIGN CORPORATION.— An  assignment,  by  a  foreign  corporation, 
for  the  benefit  of  its  creditors,  conveys  all  its  property  to  the  as- 
signee, including  a  debt  to  it  due  from  residents  of  this  state. 

ATTACHMENT  — GARNISHMENT  OF  DEBT  DUB  TO 
FOREIGN  COIirORATION  AFTER  ASSIGNMENT  FOR  BENE- 
FIT OF  CREDITORS.— A  debt  due  to  a  foreign  corporation  from 
residents  of  this  state  is  not  subject  to  garnishment  here,  after 
such  corporation  has  made  an  assignment  in  another  state  for  the 
benefit  of  creditors. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  BY  FOR- 
EIGN CORPORATION— NOTICE  OF,  TO  DEBTOR— ATTACH- 
MENT.—An  assignment  made  by  a  foreign  corporation  for  the  bene- 
fit of  its  creditors  is  binding  upon  its  debtor  here  in  attachment 
proceedings,  though  he  did  not  receive  notice  of  the  assignment 
before  the  attachment  was  served,  if  he  does  receive  such  notice 
pendente  lite  in  time  to  avail  himself  of  it  in  discharge  of  the  suit 
against  him. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS.  BY  FOR- 
EIGN CORPORATION— WHERE  MADE— PRESUMPTION.- If  an 
assignment  by  a  foreign  corporation  for  the  benefit  of  creditors, 
made  to  an  assignee  residing  in  a  state  where  the  corporation  was 
doing  business,  and  In  conformity  with  Its  laws,  contains  no  state- 
ment showing  where  it  was  made,  and  this  Is  not  otherwise  shown, 
the  pri'sumptlon  is  that  It  is  valid,  and  was  made  in  such  state, 
although  the  home  of  the  corporation  was  in  another  state. 

(Ml) 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— CON- 
FLICT OF  LAWS.— The  laws  of  California  concerning  assignments 
for  the  benefit  of  creditors  refer  to  all  persons  and  property  within 
Its  jurisdiction,  but  not  to  persons  and  property  in  a  foreign  juris- 
diction. Hence,  an  assignment  by  a  foreign  corporation  of  all  its 
property,  Including  a  debt  due  to  it  from  a  resident  of  California, 
is  not  void  because  it  fails  to  conform  to  the  assignment  laws  of 
such  state,  where  no  rights  of  any  citizen  of  that  state,  or  of  prop- 
erty situate  therein,  are  involved. 

M.  W.  Conkling  and  Julian  P.  Jones,  for  tlie  intervenor,  ap- 
pellant. 

Anderson  &  Anderson,  for  Fenton,  the  assignee,  respondent. 

0.  P.  Widaman,  for  Edwards  &  Johnson,  respondents. 

*®  COOPER,  C.  This  case  was  submitted  in  the  court  below 
upon  an  agreed  statement  of  facts.  Judgment  was  thereupon 
entered  in  favor  of  plaintiff,  and  this  appeal  is  by  the  intervenor 
from  the  judgment,  and  comes  here  upon  the  judgment-roll, 
The  agreed  statement  of  facts,  which  may  here  be  treated  as 
the  findings,  shows,  in  substance,  as  follows:  At  all  times  men- 
tioned in  the  said  stipulation  the  Northrup,  Braslan,  Goodwin 
Company  was  a  corporation,  organized  under  the  laws  of  Minne- 
sota, doing  business  in  Minneapolis  and  in  Chicago,  Illinois. 
On  May  28,  1896,  the  said  corporation  made  a  general  assign- 
ment for  the  benefit  of  their  creditors  to  plaintiff,  who  is  a 
resident  of  the  state  of  Illinois,  which  assignment  purported  to 
convey  to  the  plaintiff,  as  assignee,  all  the  property,  both  real 
and  personal,  of  the  said  corporation  wheresoever  situate.  The 
said  assignment  was  made  in  conformity  with  the  voluntary 
assignment  laws  of  the  state  of  Illinois.  The  plaintiff  duly 
qualified  as  such  assignee,  filed  the  proper  bond  in  the  office 
of  the  clerk  of  the  county  court  of  Cook  county,  Illinois,  and 
ever  since  has  been  the  assignee  of  said  corporation,  acting 
under  the  direction  of  said  county  court.  It  does  not  appear 
from  the  stipulation  whether  the  assignment  was  executed  in 
the  state  of  Minnesota  or  the  state  of  Illinois. 

On  said  last-named  date  the  defendants  were  indebted  to  said 
corporation  in  the  sum  of  three  hundred  and  thirty  dollars  and 
sixty-two  cents,  which  said  sum  is  the  subject  of  controversy 
in  this  action.  At  the  time  of  making  the  said  assignment, 
and  prior  thereto,  the  said  corporation  was,  and  still  is,  indebted 
to  the  intervenor,  who  was  and  is  a  citizen  of  the  state  of  Ne- 
braska, in  the  sum  of  one  thousand  doUari. 
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On  the  seventeenth  day  of  July,  1896,  after  proceedings  duly 
commenced  by  the  intervenor  in  the  superior  court  of  Los 
Angeles  county,  state  of  California,  against  said  corporation,  a 
vrit  of  attachment  was  duly  issued  and  served  upon  the  defend- 
ants, by  which  it  was  attempted  to  levy  upon  and  garnishee  the 
amount  so  due  the  corporation  by  the  defendants.  After  the 
said  writ  was  served  upon  defendants,  the  plaintiff  made  de- 
mand upon  them  for  the  payment  to  him  as  assignee  of  the 
amount  owing  by  them  to  said  corporation.  Defendants  admit 
the  indebtedness,  but  desire  the  court  to  determine  to  whom  it 
^®  shall  be  paid.  The  only  issue  to  be  determined  here  is, 
whether  the  indebtedness  due  by  defendants  to  the  corporation 
passed  to  plaintiff  by  said  assignment.  If  it  did  so  pass,  then, 
at  the  time  of  the  levy  of  the  said  writ,  the  defendants  were  not 
indebted  to  said  corporation,  but  to  plaintiff,  as  such  assignee, 
for  the  benefit  of  creditors.  There  is  no  question  here  as  to 
rights  of  any  citizen  of  this  state  or  of  property  situate  within 
this  state.  The  chose  in  action  due  from  defendants  to  the 
corporation  has  no  situs  in  the  state  of  California,  but  must 
follow  the  person  of  the  owner,  and  was,  therefore,  in  contem- 
plation of  law,  situate  in  the  state  of  Minnesota  at  the  time  of 
the  said  assignment:  Guillander  v.  Howell,  35  N.  Y.  662;  Bur- 
rill  on  Assignments,  6th  ed.,  sec.  282. 

The  above  proposition  is  conceded  by  appellant's  counsel. 
The  stipulation  of  facts  shows  that  the  assignment  "was  made 
in  conformity  with  the  voluntary  assignment  laws  of  the  state 
of  Illinois,"  and  that  the  laws  of  Minnesota  and  Illinois  shall 
be  considered  before  the  court  in  determining  the  question  in 
controversy.  The  Eevised  Statutes  of  Illinois  provide  that  any 
debtor  may  make  a  voluntary  assignment  of  his  property  for  the 
benefit  of  his  creditors:  111.  Eev.  Stats.,  c.  10a,  sec.  1. 

The  assignment,  therefore,  having  been  made  to  a  resident  of 
Chicago,  in  which  place  the  corporation  was  doing  business, 
under  the  laws  of  Illinois,  and  the  assignee  having  qualified  and 
filed  his  bond  with  the  county  clerk  of  Cook  county,  where  he  is 
now  acting  under  the  direction  of  the  county  court  of  said 
county,  and  the  voluntary  assignment  law  of  Illinois,  by  its 
terms,  applying  to  assignments  made  in  the  state  of  Illinois,  we 
think  the  assignment  was  valid,  and  conveyed  all  the  property 
of  the  corporation  to  the  plaintiff,  including  the  chose  in  action 
due  from  defendants  to  the  corporation. 

It  is  the  rule  of  all  the  states  of  the  Union  that  a  contract 
Talid  in  the  place  where  it  is  made  ia  valid  everywhere:  2  Par- 
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Bons  on  Contracts,  570;  Burrill  on  Assignments,  sec.  375;  Story 
on  Conflict  of  Laws,  sees.  376-383;  Guillander  v.  Howell,  35 
K  Y.  662. 

Certain  exceptions  are  stated  in  the  books  in  cases  where  a 
contract  or  sale  affects  property  situate  in  a  different  state  from 
the  one  in  which  the  sale  is  made,  or  the  revenue  laws  of  an- 
other *''  state,  or  if  it  conflicts  with  the  interests  of  another 
state  or  its  citizens. 

In  Burrill  on  Assignments,  section  275,  the  rule  is  thus 
stated:  "With  regard  to  all  contracts  of  which  the  subject  mat- 
ter is  personal  property,  it  may  be  laid  down  as  a  broad  general 
proposition,  subject,  however,  to  numerous  qualifications,  that 
their  validity  is  to  be  tested  by  the  law  of  the  place  where  the 
contract  is  made.  If  valid  there,,  they  will  be  everywhere  sus- 
tained, and  foreign  tribunals,  on  principles  of  international  and 
interstate  comity,  will,  in  determining  their  force  and  suffi- 
ciency, regard  them  in  the  light  of  the  law  where  they  were 
made.  On  this  principle  a  voluntary  assignment  in  one  state, 
valid  by  the  laws  of  that  state,  would  operate  to  convey  personal 
property  (not  already  subject  to  liens)  in  every  state  where  it 
might  be  found." 

In  Story  on  Conflict  of  Laws,  section  423a,  the  author,  in  dis- 
cussing the  rule  that  sales  and  contracts  in  relation  to  personal 
property  are  to  be  construed  according  to  the  law  of  the  domi- 
cile of  the  owner  or  the  place  of  the  contract,  says:  "Similar 
rules  will  govern  in  cases  of  voluntary  assignments  by  debtors, 
and  of  involuntary  assignments  under  the  bankrupt  laws  of  a 
state.  In  each  case  the  lex  loci  of  the  assignment  or  the  bank- 
ruptcy will  ordinarily  form  the  basis  of  the  priorities  and  priv- 
ileges attaching  to  his  movable  property,  and  will  regulate  the 
distribution  thereof  among  his  creditors,  at  least,  if  that  is  the 
place  of  his  domicile  and  of  the  situs  of  the  property." 

In  the  case  of  Means  v.  Hapgood,  19  Pick.  105,  it  was  held 
that  an  assignment  made  in  the  state  of  Maine  by  a  citizen 
thereof  to  certain  of  his  creditors,  was  valid  against  a  subse- 
quent attachment  of  the  debt  in  the  commonwealth  of  Massachu- 
setts by  a  citizen  thereof.  The  learned  Chief  Justice  Shaw,  in 
the  opinion,  said:  "This  is  founded  upon  the  general  principle 
that  an  owner  has  the  disposing  power  over  property  which  is 
recognized  by  all  civilized,  and  especially  by  all  commercial,  na- 
tions, to  transfer  his  property  for  a  good  and  valuable  considera- 
tion, and  the  general  disposition  of  all  friendly  governments  to 
give  effect  to  such  contracts  when  not  opposed  by  some  great 
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consideration  of  public  policy,  or  manifestly  injurious  to  their 
own  citizens.  A  fortiori  is  this  true  of  the  several  states  of  the 
American  ^**  Union,  who,  though  foreign  for  some  purposes, 
are  united  for  many  others." 

In  Campbell  v.  Colorado  Coal  etc,  Co.,  9  Colo.  60,  filed  June 
17,  1885,  7  West  Coast  Kep.  32,  it  is  said:  "It  may  be  consid- 
ered a  settled  doctrine  that  a  voluntary  assignment  which  is 
valid  in  the  state  where  the  owner  resides  will  be  held  to  pass 
personal  property  included,  the  situs  of  which  is  in  another 
state.  It  is  said  that  while  'an  involuntary  transfer  of  movable 
property  abroad,  by  process  at  home,  does  not  devest  the  title 
in  prejudice  of  creditors  domiciled  at  the  place  of  the  actual 
situs,  a  voluntary  transfer  by  the  act  of  the  owner  devests  it 
everywhere.*  This  is  in  perfect  harmony  with  the  principle 
that  while  the  ^ex  loci  contractus  determines  the  validity  of  the 
contract,  the  lex  fori  controls  the  remedy':  Speed  v.  May,  17 
Pa.  St.  91,  55  Am.  Dec.  540;  citing  Milne  v.  Moreton,  6  Binn. 
360,  6  Am.  Dec.  466,  and  other  cases.  See,  also,  Dehon  v. 
Foster,  4  Allen,  545,  and  cases  cited." 

In  Caskie  v.  Webster,  2  Wall.  Jr.  131,  it  was  held  that  a 
general  voluntary  assignment,  valid  by  the  laws  of  one  of  the 
United  States,  though  assumed  to  be  void  if  it  had  been  made 
in  another  state,  will  carry  property  in  that  other  against  a  sub- 
sequent attaching  creditor  there.  In  the  opinion  it  is  said:  "A 
debt  is  a  mere  incorporeal  right.  It  has  no  situs,  and  follows 
the  person  of  the  creditor.  A  voluntary  assignment  of  it  by 
the  creditor,  which  is  valid  by  the  laws  of  his  domicile,  whether 
such  assignment  be  called  legal  or  equitable,  will  operate  as  a 
transfer  of  the  debt  which  should  be  regarded  in  all  places." 

In  the  case  of  Law  v.  Mills,  18  Pa.  St.  185,  Joy  and  Webster 
made  a  general  assignment  in  the  state  of  New  York  on  Novem- 
ber 17,  1849,  for  the  benefit  of  their  creditors.  At  the  time 
of  the  assignment  they  had  personal  property  in  the  state  of 
Pennsylvania,  which  was,  on  November  20,  1849,  levied  upon 
by  writ  on  a  foreign  judgment.  It  was  held  that  the  validity  of 
the  assignment  was  to  be  determined  by  the  place  of  its  execu- 
tion, and  being  valid  under  the  laws  of  New  York,  it  conveyed 
personal  property  situate  in  Pennsylvania. 

In  Sehuler  v.  Israel,  27  Fed.  Rep.  851,  it  was  held  that  a  gen- 
eral assignment  for  the  benefit  of  creditors  valid  in  Texas,  where 
it  was  executed,  would  be  held  valid  in  Missouri,  unless  '*®  it 
conflicted  with  the  rights  of  resident  creditors.  In  a  note  to 
the  case  last  cited  it  is  said:  "A  voluntary  general  assignment 
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for  the  tenefit  of  creditors  made  in  another  state,  and  valid  by 
its  laws,  will  be  recognized  as  valid,  and  as  effectually  trans- 
ferring personal  property  wherever  the  same  may  be  situated: 
In  re  Paige  etc.  Lumber  Co.,  31  Minn.  136;  Butler  v.  Wendell, 
67  Mich.  63,  58  Am.  Bep.  329."  The  general  rule  is,  that  a 
voluntary  assignment  of  personal  property,  valid  at  the  place 
where  it  is  made,  is  valid  everywhere  and  wherever  the  prop- 
erty may  be  situated,  imless  such  transfer  interferes  with  the 
domestic  laws,  policy,  or  rights  of  the  citizens  of  the  state  in 
which  the  property  is  situate:  Burrill  on  Assignments,  6th  ed., 
359,  and  cases  cited  in  note  5. 

It  follows  that  the  assignment  conveyed  the  property  to  plain- 
tiff, and  that  at  the  time  the  attachment  was  served  the  de- 
fendants were  not  indebted  to  the  corporation,  but  to  its  as- 
signee. 

The  fact  that  notice  of  the  assignment  was  not  given  to  de- 
fendants before  the  attachment  was  served  upon  them  is  im- 
material. If  the  debtor  receives  notice  of  the  assignment 
pendente  lite  in  time  to  avail  himself  of  it  in  discharge  of  the 
suit  against  him,  this  will  be  sufficient:  Story  on  Conflict  of 
Laws,  sec.  396,  and  cases  cited. 

It  is  claimed  that  in  the  absence  of  any  statement  in  the 
stipulation  as  to  where  the  assignment  was  made,  that  we  must 
presume  that  it  was  made  in  Minnesota.  We  think  the  pre- 
sumption from  the  facts,  as  stated  in  the  stipulation,  is  that  it 
was  made  in  Illinois.  The  laws  of  Illinois  evidently  apply  to  as- 
signments made  in  the  state,  and  the  stipulation  shows  that 
the  assignment  was  in  conformity  with  the  laws  of  the  state. 
The  assignee  resided  in  Chicago,  where  the  corporation  was 
doing  business,  and  is  now  acting  under  the  directions  of  the 
county  court  of  Cook  county.  The  presumption  is,  that  the 
assignment  was  valid,  that  the  law  has  been  obeyed  and  that 
the  ordinary  course  of  business  has  been  pursued:  Code  Civ. 
Proc,  sec.  1963. 

It  is  contended  that  the  assignment  is  void  because  it  does 
not  comply  with  title  3,  division  4,  of  the  Civil  Code  of  this 
state,  providing  for  assignments  for  the  benefit  of  creditors. 
*^^  We  think  the  provisions  of  the  Civil  Code  referred  to  apply 
to  assignments  of  property  situate  in  the  state  of  California. 
This  is  apparent  by  section  3451,  which,  among  other  things, 
provides:  "The  provisions  of  this  title  do  not  prevent  a  person 
residing  in  another  state  or  country  from  making  there,  in  good 
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faith,  and  without  intent  to  evade  the  laws  of  this  state,  a 
transfer  of  property  situated  within  it;  but  such  person  can- 
not make  a  general  assignment  of  property  situated  in  this  state 
for  the  satisfaction  of  all  his  creditors,  except  as  in  this  title 
provided/* 

The  section  ex  industria  provides  that  a  transfer  of  prop- 
erty by  a  resident  of  another  state,  made  in  good  faith,  of  prop- 
erty situate  within  this  state  will  be  treated  here  as  valid,  ex- 
cept that  a  general  assignment  for  the  benefit  of  creditors  of 
property  situate  in  this  state  cannot  be  made.  As  there  was 
no  attempted  transfer  of  any  property  claimed  to  be  in  this 
state  by  the  assignment,  the  rule  of  section  3451  cannot  be 
applied.  It  is  true  that  the  section  states  that  it  is  not  in- 
tended to  prevent  a  resident  of  another  state  from  disposing 
of  or  transferring  property  situate  within  this  state,  except 
that  a  general  assignment  of  such  property  cannot  be  made  ex- 
cept as  in  the  title  provided,  but  this  only  strengthens  the  view 
we  have  already  expressed,  that  it  was  not  intended  to  inter- 
fere with  any  assignment  made  by  a  party  residing  in  another 
state  of  property  in  such  other  state.  It  is  claimed  by  counsel 
for  intervenor  that  the  first  part  of  section  3451  refers  to  prop- 
erty situated  in  another  state.  If  so  the  section  should  read: 
"The  provisions  af  this  title  do  not  prevent  a  person  residing 
in  another  state  or  country  from  making  there,  in  good  faith, 
and  without  intent  to  evade  the  laws  of  this  state,  a  transfer  of 
property  situated  within  such  other  state  or  country." 

We  certainly  cannot  think  the  legislature  believed  that  the 
provisions  of  said  title  without  the  portions  quoted  would  have 
prevented  a  person  in  another  state  from  making  there  a  trans- 
fer of  property  situated  within  such  other  state.  If  so,  every 
provision  of  each  of  our  codes  should  contain  such  exception. 
The  laws  of  this  state,  in  relation  to  assignments  for  the  bene- 
fit of  creditors,  refer  to  all  persons  and  property  within  its 
jurisdiction,  but  not  to  persons  and  property  in  a  foreign  ju- 
risdiction **  and  in  relation  to  an  assignment  made  in  such 
jurisdiction  in  a  case  where  no  rights  of  any  of  its  citizens  are 
involved. 

We  advise  that  the  judgment  be  affirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasona  given  in  the  foregoing  opinion  the  judgment 
ia  afifirmed.  Temple,  J.,  McFarland,  J.,  Henshaw,  J. 
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coNFLicrr  OP  laws.— choses  in  action  have    no 

SITUS,  and  follow  the  person  of  the  creditor:  PuUen  v.  Hillman, 
84  Me.  129,  30  Am.  St.  Rep.  340;  note  to  Missouri  Pac.  Ry.  Co.  v. 
Sharitt,  19  Am.  St.  Rep.  145;  Consolidated  Tank  Line  Co.  t.  Col- 
lier, 148  111.  259,  39  Am.  St.  Rep.  181. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— VALIDITY- 
CONFLICT  OF  LAWS.— A  voluntary  assignment,  in  insolvency, 
for  the  benefit  of  creditors,  if  valid  where  made,  is  valid  every- 
where, unless  repugnant  to  the  law  of  the  place  where  property 
of  the  insolvent  is  situated,  and  detrimental  to  the  rights  of  domes- 
tic creditors  in  the  latter  jurisdiction:  Notes  to  Ward  v.  Connecticut 
etc.  Mfg.  Co.,  71  Am.  St.  Rep.  213;  Neufelder  v.  North  British  etc. 
Ins.  Co.,  45  Am.  St.  Rep.  799. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS-EFFECT  OF, 
ON  PROPERTY— CONFLICT  OF  LAWS.— A  voluntary  convey- 
ance of  property  for  the  benefit  of  creditors,  valid  where  made, 
transfers  the  title,  though  the  property  is  in  another  state,  unless 
the  statutes  or  local  policy  of  that  state  forbid  it:  Ward  v.  Con- 
necticut etc.  Mfg.  Co.,  71  Conn.  345,  71  Am.  St.  Rep.  207;  Hanford 
V.  Paine,  32  Vt.  442,  78  Am.  Dec.  586,  and  monographic  note  thereto 
on  the  extraterritorial  effect  of  assignments  for  the  benefit  of  credi- 
tors. 

ASSIGNTilENT  FOR  BENEFIT  OF  CREDITORS-ATTACH- 
MENT—CONFLICT  OF  LAWS.— No  creditor  can,  by  attachment 
or  garnishment,  take  any  part  of  an  estate  held  by  an  assignee  for 
the  benefit  of  creditors  under  a  valid  assignment  out  of  his  hands, 
and  apply  it  to  the  payment  of  his  debt:  Moody  v.  Carroll,  71  Tex. 
143,  10  Am.  St.  Rep,  734.  And  a  debtor,  having  notice  of  the  as- 
signment of  a  debt  made  by  his  creditor,  cannot,  by  paying  moneys 
to  an  officer  subsequently  garnishing  the  debt,  under  a  writ  against 
the  creditor,  relieve  himself  from  liability  to  such  assignee:  Mer- 
chants' etc.  Nat.  Banl£  v.  Barnes,  18  Mont.  335.  56  Am.  St.  Rep. 
586.  A  voluntary  assignment  by  a  debtor  of  all  of  his  property 
for  the  benefit  of  his  creditors,  valid  by  the  law  of  his  domicile, 
will  prevail  ag.ainst  the  lien  of  an  attachment  subsequently  Issued 
in  another  state  in  favor  of  a  creditor  there,  whether  citizen  or 
nonresident,  upon  a  debt  of  the  original  assignor  embraced  in  the 
assignment,  provided  the  recognition  of  the  title  under  the  assign- 
ment does  not  contravene  the  statutory  law  of  the  state,  or  is  not 
repugnant  to  its  public  policy:  Barth  v.  Baclius,  140  N.  Y.  230,  37 
Am.  St.  Rep.  545.  An  assignment  for  the  benefit  of  creditors,  exe- 
cuted in  Iowa,  takes  precedence  over  a  garnishment  subsequently 
levied  In  Illinois,  at  the  instance  of  a  resident  of  Ohio,  to  attach 
Indebtedness  due  from  a  resident  in  Illinois  to  the  assignor  In  Iowa: 
Consolidated  Tank  Line  Co.  v.  Collier,  148  111.  259,  39  Am.  St.  Rep. 
18L 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— THE  SOUTH 
CAROLINA  ACT  relating  to  assignments  for  the  benefit  of  credi- 
tors applies  as  well  to  assignments  made  outside  the  state  as  to 
those  made  within  it:  Ex  parte  Dickinson,  29  S.  0.  453,  13  Am.  St 
Rep.  748. 
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MANN  V.  O'SULLIVAN. 
[126  California,  61.] 

MASTEB  AND  SERVANT.— FELLOW-SERVANTS  ARB 
ENGAGED  IN  A  COMMON  EMPLOYMENT  when  each  of  them 
is  occupied  in  service  of  such  a  kind  that  all  the  others,  in  the  ex- 
ercise of  ordinary  sagacity,  ought  to  be  able  to  foresee,  when  ac- 
cepting their  employment,  that  his  negligence  would  probably  ex- 
pose them  to  injury. 

MASTER  AND  SERVANT  —  FELLOW-SERVANTS  —  AS- 
SUMPTION OF  RISKS.— Employes  assume  the  risk  incident  to 
danger  from  the  negligence  of  a  coemploy6,  where  such  danger  is 
fairly  apparent. 

MASTER  AND  SERVANT— FELLOW-SERVANT&-ELB- 
VATOR  OPERATOR— A  CARPENTER  engaged  in  inclosing  an 
elevator  shaft  within  a  glass  frame  for  the  owner  of  a  building  is 
a  fellow-servant  with  one  who  is  operating  the  elevator  at  the  time 
for  such  owner,  as  they  are  employed  "in  the  same  general  busi- 
ness." Hence,  the  owner  is  not  answerable  for  an  injury  to  the 
carpenter  which  results  from  the  operator's  negligence. 

MASTER  AND  SERVANT— FELLOW-SERVANT— INJURY 
BY— PLEADING.— If  a  complaint  for  personal  injury  shows  that 
the  Injury  was  caused  by  the  negligence  of  the  plaintiCf's  fellow- 
servant,  that  fact  need  not  be  pleaded  in  the  answer,  but  may  be 
taken  advantage  of  by  demurrer. 

MASTER  AND  SERVANT— DANGEROUS  WORK— MAS- 
TER'S DUTY.— If  a  carpenter,  engaged  in  repairing  an  elevator, 
relies  alone  upon  his  confidence  that  the  operator  of  the  elevator 
will  not  start  it  without  giving  him  notice,  in  accordance  with  the 
contractor's  request,  the  master  is  not  bound  to  give  such  notice, 
and  is  not  answerable  for  an  injury  caused  by  the  failure  of  the 
operator  to  give  it. 

Gunnison,  Booth  &  Bartnett,  for  the  appellant. 

Henry  E.  Monroe,  Ira  D.  Orion,  C.  Porter  Johnson,  and 
Beddy,  Campbell  &  Metson,  for  the  respondent. 

**  GAEOUTTE,  J.  This  is  an  action  to  recover  damages 
for  personal  injuries.  The  single  question  involved  is.  Does 
the  complaint  state  a  cause  of  action? 

Defendant  was  the  owner  of  a  certain  building  in  which  she 
operated  and  maintained  an  elevator.  As  appears  by  the  com- 
plaint "plaintiff  was  employed  by  said  defendanit  to  work  for 
her  in  the  capacity  of  a  carpenter  and  to  perform  the  work  of 
inclosing  the  elevator  shaft  in  said  premises  within  a  glass 
frame."  While  working  at  this  employment  "said  defendant, 
through  her  servant,  agent  and  employ^,  one  Emmet  Car- 
ney, carelessly  and  negligently,  and  without  any  warning  or 
notice  ....  to  plaintiff,  and  against  his  positive  instructions 
not  to  operate  the  elevator  herein  mentioned  at  any  time  with- 
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out  notice  to  him,  suddenly  operated  ....  said  elevator 
....  from  the  ground  floor,  where  said  elevator  was  stand- 
ing, so  that  said  elevator  suddenly  struck  with  great  force  the 
screening  on  which  plaintiff  was  working  as  aforesaid;  .... 
**  and  that,  by  reason  of  the  gross  negligence  and  carelessness 
of  said  defendant  in  operating  said  elevator  as  aforesaid,  said 
plaintiff  sustained  the  injuries  ....  above  mentioned." 

The  important  matter  presented  by  this  appeal  arises  upon 
the  solution  of  the  question  as  to  whether  or  not  the  plaintiff 
and  Carney,  the  man  operating  the  elevator,  were  fellow-ser- 
vants. In  other  words,  these  two  men  being  employed  by  de- 
fendant, were  they  employed  "in  the  same  general  business"? 
Civ.  Code,  sec.  1970.  It  is  impossible  to  declare  a  rule  of  law 
by  which  all  cases  presenting  this  interesting  question  may 
be  weighed  and  tested.  In  that  excellent  work,  the  Ameri- 
can and  English  Encyclopedia  of  Law,  volume  7,  page  864,  it 
is  said:  "In  the  note  will  be  found  every  authority,  it  is  be- 
lieved, determining  who  are  and  who  are  not  fellow-servants, 
alphabetically  arranged  according  to  the  various  occupations 
or  employments."  Yet,  after  a  careful  perusal  of  that  note, 
we  still  find  the  same  mist  surrounding  the  question,  and  the 
legal  atmosphere  in  no  great  degree  clarified.  The  authorities 
are  widely  divergent,  and  the  text-writers  appear  to  be  unable  to 
.agree  upon  a  satisfactory  rule  by  which  it  may  be  determined 
who  are  fellow-servants,  or  what  servants  are  engaged  in  a  com- 
mon employment,  or,  as  the  statute  of  this  state  has  it,  what 
servants  are  employed  "in  the  same  general  business."  Shear- 
man and  Eedfield,  in  their  work  upon  Negligence,  declare  the 
rule  as  favorably  to  the  servant  as  it  can  be  found  in  any  stand- 
ard work,  and  that  rule  is  declared  in  section  236:  'TJnder 
the  generally  prevailing  rule,  fellow-servants  are  engaged  in  a 
common  employment  when  each  of  them  is  occupied  in  ser- 
vice of  such  a  kind  that  all  the  others  in  the  exercise  of  or- 
dinary sagacity  ought  to  be  able  to  foresee,  when  accepting  their 
employment,  that  his  negligence  would  probably  expose  them 
to  injury."  Testing  this  case  by  the  foregoing  rule,  the  con- 
clusion is  irresistible  that  plaintiff,  who  was  employed  to  re- 
pair the  elevator  shaft,  and  Carney,  the  man  who  was  employed 
to  operate  the  elevator,  were  servants  of  defendant,  engaged 
in  a  common  employment,  or,  as  our  statute  has  it,  engaged 
*'in  the  same  general  business."  It  was  plain  to  the  plaintiff 
when  he  began  work  in  repairing  the  elevator  shaft  that  the 
negligence  of  Carney  would  expose  him  to  great  danger.    ®* 
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He  recognized  the  fact  that  danger  was  present  with  him,  for 
he  instructed  Carney  not  to  raise  the  elevator  without  a  noti- 
fication to  him,  in  order  that  he  might  first  remove  to  a  place 
of  safety.  The  conclusion  arrived  at  in  many  cases  rests  upon 
the  principle  that  the  danger  from  the  negligence  of  another 
employe  being  fairly  apparent,  it  should  be  held  that  all  other 
employes  assume  the  risk  incident  to  that  danger;  and  this 
principle  forms  the  foundation  of  the  rule  which  we  have 
quoted  from  Shearman  and  Eedfield. 

We  will  notice  a  few  cases  where  the  facts  and  principle  in- 
voked appear  to  be  similar  to  those  here  presented.  In  Besel 
V.  New  York  Cent.  K.  R  Co.,  70  N.  Y.  171,  it  is  held  that  a 
car  repairer  working  upon  a  car  was  in  common  employment 
with  the  men  in  charge  of  a  train  not  connected  with  the  car 
upon  which  the  repairer  was  doing  the  work.  To  the  same  ef- 
fect is  Corcoran  v.  Delaware  etc.  R.  E.  Co.,  126  N".  Y.  673,  and 
Campbell  v.  Pennsylvania  R.  R.  Co.  (Penn.,  Jan.  4,  1886),  24 
Am.  &  Eng.  R.  R.  Cas.  427.  In  Hasty  v.  Sears,  157  Mass.  123, 
34  Am.  St.  Rep.  267,  a  case  identical  in  its  facts  with  the  one 
before  us,  the  court  said:  "The  plaintiff  and  the  elevator  boy 
were  both  servants  of  the  defendant  at  the  time  of  the  plaintiff's 
injury,  and,  as  their  employment  was  a  common  employment, 
the  negligence  of  the  boy  in  running  the  car  down  upon  the 
plaintiff  was  an  obvious  risk  which  the  plaintiff  assumed,  and 
for  which  the  defendant  is  not  answerable  to  him.  The  plain- 
tiff and  the  boy  were  both  working  to  secure  the  successful  oper- 
ation of  the  elevator,  the  plaintiff  in  repairing  it  and  the  boy  in 
operating  the  car,  and  they  were  forwarding  a  common  enter- 
prise for  the  benefit  of  the  defendant,  and  were  in  a  common 
employment."  In  Fagundes  v.  Central  Pac.  R.  R.  Co.,  79  Cal. 
97,  it  is  held  that  a  laborer  working  upon  the  railroad  track  is  a 
fellow-servant  with  a  conductor  and  a  track-walker.  In  Living- 
stone V.  Kodiak  Packing  Co.,  103  Cal.  263,  it  is  held  that  the 
mate  of  a  vessel  and  a  waiter  at  the  table  are  engaged  "in  the 
same  general  business,"  in  the  sense  of  those  words  as  used  in 
section  1970  of  the  Civil  Code.  The  court  declared  that  the 
general  business  of  the  defendant  was  the  carrying  of  freight 
and  passengers  upon  its  steamer;  that  in  the  conduct  of  that 
business  a  waiter  was  as  necessary  an  employ^  as  a  mate,  and 
both  were  essentially  **®  necessary  for  the  proper  conduct  of 
the  business.  In  the  case  at  bar,  it  may  be  said  that  the  busi- 
ness of  defendant  was  operating  and  maintaining  an  elevator. 
A  boy  or  man  to  manipulate  it  was  a  necessity,  and  likewise  an 
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engineer  to  handle  the  engine  and  furnish  the  power,  and  like- 
wise a  man  to  repair  the  machine  itself  when  out  of  order. 
These  men  in  their  respective  lines  of  vocation  were  necessary 
to  the  operation  of  the  machine,  and  were  assisting  in  the  same 
general  business  of  operating  and  maintaining  the  machine. 
The  man  to  repair  the  elevator  when  it  was  out  of  order  was  as 
necessary  as  the  waiter  to  the  ship,  or  the  repairer  to  the  car,  or 
the  laborer  to  the  railroad  track.  The  allegation  of  the  plain- 
tiff that  he  was  employed  by  the  defendant  in  the  capacity  of  a 
carpenter  to  do  certain  work  for  her,  and  that  at  the  time  he 
received  the  injury  complained  of  he  was  doing  the  work  for 
which  he  was  employed  "under  the  direction  of  the  defendant,'* 
shows  that  he  was  not  an  independent  contractor,  and  preclude* 
him  from  invoking  the  principles  declared  in  Bennett  v.  True- 
body,  66  Cal.  510,  56  Am.  Eep.  117.  The  defendant  would 
have  been  liable  to  a  stranger  for  any  injury  sustained  by  reason 
of  his  negligence  upon  the  ground  that  he  was  the  servant  of 
the  defendant. 

It  is  also  claimed  that  from  the  face  of  the  complaint  it  ap- 
pears that  the  accident  occurred  from  the  negligence  of  the  de- 
fendant herself.  The  pleading  does  not  bear  this  construction. 
After  stating  that  the  accident  occurred  by  reason  of  Carney 
operating  the  elevator,  the  pleading  then  declares  that  "de- 
fendant did  thereby  negligently  and  carelessly  precipitate  with 
great  force,"  etc.  The  complaint  further  declares  that  "by 
reason  of  the  gross  negligence  and  carelessness  of  said  defend- 
ant in  operating  said  elevator  as  aforesaid  said  plaintiff  sus- 
tained the  injuries,"  etc.  It  is  entirely  plain  from  these  alle- 
gations that  the  elevator  was  being  operated  by  Carney,  and 
that  by  reason  of  his  negligence  in  so  operating  it  the  accident 
occurred.  By  any  reasonable  construction  of  the  pleading  it 
contains  nothing  indicating  negligence  upon  the  part  of  anyone 
except  Carney. 

It  is  next  insisted  that  if  plaintiff  and  Carney  were  fellow- 
servants  and  engaged  in  the  same  general  business,  then  that 
fact  should  be  pleaded  in  the  answer.  It  is  sufficient  to  say  that 
•^  if  the  facts  alleged  in  the  complaint  show  that  the  servants 
are  fellow-servants  and  engaged  in  the  same  general  business, 
then  that  fact  may  be  taken  advantage  of  by  demurrer. 

It  is  also  declared  that  it  was  the  duty  of  the  master  to  warn 
plaintiff  when  the  elevator  was  about  to  start.  If  there  had 
been  an  express  agreement  to  that  effect  made  by  the  master  and 
the  servant,  the  plaintiff,  when  he  was  hired  to  do  the  work. 
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there  might  he  some  force  in  this  contention:  Bradley  v.  New 
York  Cent.  K.  K.  Co.,  62  N.  Y.  99.  But  plaintiff  went  to  work 
without  any  such  agreement,  and  acted  alone  upon  the  confi- 
dence he  had  in  a  compliance  with  the  request  he  made  to  the 
elevator  man,  Carney,  to  give  him  notice  of  the  starting  of  the 
cage. 
For  the  foregoing  reasons  the  judgment  is  afl&rmed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J.,  and  Henshaw,  J"., 
eoncurred. 


MASTER  AND  SERVANT— FELLOW-SERVANTS,  WHO  ARE. 
Employes  serving  a  common  master,  engaged  in  the  same  common 
pursuit,  and  in  accomplishing  the  same  common  object,  are  fellow- 
servants:  Note  to  Norfolk  etc.  R.  R.  Co.  v.  Hoover,  47  Am.  St.  Rep. 
402. 

MASTER  AND  SERVANT— FELLOW-SERVANTS— ASSUMP- 
TION OF  RISKS.— A  servant  assumes  all  open  and  palpable  risk 
of  accident  in  the  common  course  of  the  business,  including  the 
negligence  of  fellow-servants:  Note  to  Mielke  v.  Chicago  etc.  Ry. 
Co.,  74  Am.  St.  Rep.  837;  and  monographic  note  to  Mast  v.  Kern, 
75  Am.  St.  Rep.  605,  on  who  Is  a  vice-principal. 

MASTER  AND  SERVANT— INJURY  TO  FELLOW-SERVANT. 
A  MASTER  IS  NOT  ANSWERABLE  to  a  servant  for  injuries  in- 
flicted on  him  by  the  negligence  of  another  servant  in  the  same 
common  employment,  and  not  traceable  to  the  personal  negligence 
of  the  master:  Fisk  v.  Central  Pac.  R.  R.  Co.,  72  CaL  38,  1  Am. 
St  Rep.  22. 


HAYS  V.  PLUMMER. 
[126  California,  107.] 

NEGOTIABLE  INSTRUMENTS— INDORSEMENT-NECES- 
SITY OF.— A  note  payable  to  a  certain  person  or  order  can  take  its 
place  In  the  hands  of  a  subsequent  holder  with  the  peculiar  quali- 
ties and  incidents  of  negotiable  paper  only  where  it  has  been  regu- 
larly Indorsed  in  such  a  way  that  the  indorsement  becomes  a  part 
of  the  paper. 

NEGOTIABLE  INSTRUMENTS— TRANSFER  OF,  WITH- 
OUT INDORSEMENT— DEFEINSE— GENERAL  RULE.— If  nego- 
tiable paper,  payable  to  order.  Is  delivered  to  a  purchaser  without 
Indorsement,  he  takes  only  the  rights  which  the  payee  has,  and 
the  paper  is  subject  to  any  defense  which  the  payor  may  right- 
fully assert  as  against  the  payee. 

NEGOTIABLE  INSTRUMENTS-TRANSFER  OF,  BY  SEP- 
ARATE WRITING— FAILURE  OF  CONSIDERATION  AS  A  DE- 
FENSE.—An  assignment  of  a  mortgage  and  note,  made  on  a  sepa- 
rate writing,  without  indorsement  on  the  note,  does  not  confer  upon 
the  assignee  the  rights  of  an  Indorsor  In  due  course,  and  the 
maker,  in  an  action  upon  the  note  and  mortgage,  may,  therefore, 
plead  failure  of  consideration  as  a  defense. 
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NEGOTIABLE  INS^TRUMENTS— TRANSFER  OF,  WITH- 
OUT INDORSEMENT— FAILURE  OF  CONSIDERATION  AS  A 
DEFENSE— ESTOPPEL— If  a  note  and  mortgage,  given  to  a  con- 
tractor, as  the  consideration  for  constructing  certain  buildings,  are 
transferred  without  indorsement  on  the  note,  and  suit  is  brought 
thereon,  the  malier  may  plead  failure  of  consideration  as  a  defense, 
where  the  payee  failed  to  do  the  work,  although  the  plaintiff,  hav- 
ing linowledge  of  the  consideration  for  the  note,  took  it  before  any 
actual  breach  of  the  contract,  and  notwithstanding  an  agreement 
between  the  maker  and  the  payee  that  the  latter  might  use  the 
note  and  mortgage  as  security  for  borrowed  money. 

NEGOTIABLE  INSTRUMENTS— DEFENSE  OF  FAILURE 
OF  CONSIDERATION- EVIDENCE  INADMISSIBLE.— If  a  note 
and  mortgage,  given  by  an  owner  to  a  contractor  as  the  considera- 
tion for  constructing  certain  buildings,  are  transferred  without 
Indorsement  on  the  note,  and  the  assignee  sues  thereon.  In  which 
suit  a  failure  of  consideration  is  pleaded  as  a  defense  by  the 
maker,  evidence  that  the  contractor  gave  a  bond  to  the  owner  for 
the  faithful  performance  of  his  contract  is  not  admissible  in  evi- 
dence, for  it  is  not  connected  with  the  other  instruments,  or  the 
defense  thereto,  but  is  separate  and  distinct  from  them. 

Murphy  &  Gottschalk,  for  the  appellant. 

R.  Dunnigan,  H.  L.  "Ounnigan,  and  Dunnigan  &  Dunnigan, 
for  the  respondents. 

los  McFARLAND,  J.  Action  upon  a  note  and  mortgage 
made  and  executed  August  5,  1896,  by  the  defendants  Eugene 
E.  Plummer  and  his  wife,  Maria  A.  Plummer,  to  the  defendant 
John  P.  McCormick,  and  assigned  by  him  August  14,  1896,  to 
plaintiff.  Judgment  was  rendered  in  favor  of  the  Plummers, 
and  from  this  judgment  and  from  an  order  denying  a  new  trial, 
and  also  from  an  order  denying  plaintiff's  motion  to  vacate  the 
judgment  and  to  enter  a  judgment  for  plaintiff  under  section 
663  of  the  Code  of  Civil  Procedure,  plaintiff  appeals. 

On  the  said  fifth  day  of  August,  1896,  the  defendant  Eugene 
R.  Plummer  entered  into  a  written  contract  with  the  defend- 
ant McCormick,  by  which  the  latter  agreed  to  construct  and 
complete  certain  buildings  on  a  lot  owned  by  the  former  for  a 
**^  certain  sum  of  money — the  buildings  to  be  commenced 
within  ten  days  and  finished  within  fifty  days.  It  was  recited  in 
the  contract  that  Plummer  had  given  a  note  secured  by  a  mort- 
gage on  the  lot  for  the  amount  to  be  paid  for  the  buildings, 
and  he  did  give  such  note  and  mortgage  on  said  day  in  consid- 
eration of  McCormick's  promise  to  construct  the  buildings. 
McCormick  agreed  to  give  a  bond  for  his  performance  of  the 
contract.  The  note  was  on  its  face  negotiable  in  form — 'being 
payable  to  McCormick  or  order;  but  the  mortgage  referred  to 
the  note  and  contained  some  stipulations  which,  if  expressed 
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on  the  face  of  the  note,  would,  perhaps,  have  made  the  latter 
non-negotiable.  On  the  14th  of  the  month,  plaintiff  loaned 
McCormick  five  hundred  dollars,  for  which  he  took  the  latter's 
note,  and  to  secure  the  loan  McCormick  assigned  to  plaintiff 
the  note  and  mortgage  above  mentioned,  and  upon  which  this 
suit  is  brought.  At  the  time  of  the  assignment  plaintiff  knew 
all  the  facts  as  above  stated,  and  knew  that  the  consideration 
for  the  note  and  mortgage  was  the  promise  of  McCormick  to 
construct  the  buUdings.  McCormick  did  not  construct  the 
buildings  within  the  time  mentioned,  or  at  any  time.  There 
was  no  indorsement  of  the  note  by  McCormick;  but  the  as- 
signment of  the  note  and  mortgage  was  made  by  means  of  a 
separate  written  instrument.  The  Plummera  set  up  a  failure 
of  consideration  as  a  defense  to  the  action. 

The  first  question  is,  whether  plaintiff  is  in  the  position  of 
one  who  has  taken  in  due  course  a  negotiable  instrument  be- 
fore maturity  freed  from  any  equities  between  the  original  par- 
ties, or  whether  he  merely  stands  in  the  shoes  of  McCormick. 
Counsel  for  respondent  contends  that,  even  if  the  note  be  con- 
sidered negotiable,  as  plaintiff  knew  its  consideration  when  he 
took  it,  he  is  liable  to  defendants'  claim  of  want  of  considera- 
tion, and,  moreover,  that  under  our  peculiar  statutory  pro- 
vision (Code  Civ.  Proc,  sec.  726)  that  there  shall  be  only  one 
action  for  the  recovery  of  a  debt  secured  by  mortgage  in  which 
the  mortgage  must  be  foreclosed  before  there  can  be  a  personal 
judgment,  a  note,  though  in  form  negotiable,  is  in  law  not 
negotiable  if  secured  by  a  mortgage  of  even  date,  which  makes 
it  payable  primarily  out  of  a  peculiar  fund — at  least  as  against 
one  having  knowledge  of  the  mortgage;  but  we  need  not  ex- 
amine **•  these  contentions  because,  for  another  reason,  plain- 
tiff is  not  in  the  position  of  a  holder  in  due  course  of  negotia- 
ble paper.  An  instrument  payable  to  a  certain  person  or  order 
can  take  its  place  in  the  hands  of  a  subsequent  holder  with  the 
peculiar  qualities  and  incidents  of  negotiable  paper  only  where 
it  has  been  regularly  indorsed;  and  such  indorsement  can  be 
made  only  by  the  writing  of  the  indorser's  name  on  the  back 
of  the  instrument,  if  there  be  room  to  do  so,  and,  if  not,  then 
on  a  paper  so  attached  to  it  as  in  effect  to  become  part  of  it — 
called  sometimes  an  allonge.  Whether  or  not  a  name  written 
on  the  face  of  the  note  might  not  in  some  instances  be  an  in- 
dorsement need  not  be  discussed;  at  all  events,  the  name  must 
be  so  written  as  to  become,  in  effect,  a  part  of  the  instrument. 
This  is  not  only  the  rule  under  the  general  authorities,  but  it 
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is  80  declared  by  our  code:  Civ.  Code,  sec.  3110.  In  the  case 
at  bar,  there  was  merely  an  assignment  of  the  mortgage  and 
note  made  on  a  separate  writing,  without  indorsement  on  the 
note.  The  general  rule  that  such  assignment  without  indorse- 
ment did  not  give  plaintiff  the  rights  of  an  indorser  in  due 
course  is  elementary.  In  Story  on  Promissory  Notes,  seventh 
edition,  section  120,  the  author,  speaking  of  a  note  payable  to 
a  person  or  his  order,  says:  *1i  there  be  an  assignment  thereof 
without  an  indorsement,  the  holder  will  thereby  acquire  the 
same  rights  only  as  he  would  acquire  upon  an  assignment  of  a 
note  not  negotiable."  Many  of  the  authorities  on  the  point 
are  collated  in  notes  to  Eandolph  on  Commercial  Paper,  sec- 
tions 788  and  789,  second  edition,  and  the  rule  is  stated  in  the 
text  as  follows:  "If  a  bill  is  payable  to  order,  and  transferred 
without  indorsement,  its  transfer  will  be  subject  to  defenses  ex- 
isting against    the   transferrer An  assignment  in  like 

manner,  unaccompanied  by  indorsement,  is  subject  to  defense. 
This  is  true,  for  instance,  where  the  assignment  is  contained 
in  an  assignment  of  the  mortgage  securing  the  note"  (para- 
graph 788),  and  in  paragraph  789  it  is  stated:  'TJnless  a  bill 
or  note  is  payable  to  bearer,  its  indorsement  is  necessary  to 
constitute  the  holder  a  bona  fide  holder  in  due  course  of  busi- 
ness; and  the  absence  of  such  indorsement  amounts  to  a  no- 
tice of  equities,  and  leaves  the  paper  subject  to  defense  in  the 
hands  of  such  holder."  Many  of  the  authorities  are  also  cited 
*^*  in  Franklin  v.  Twogood,  18  Iowa,  515,  where  the  rule  as 
stated  in  the  above  quotation  from  Story  is  declared.  Authori- 
ties to  the  point  are  also  cited  in  Osgood  v.  Artt,  17  Fed.  Rep. 
575,  where  Mr.  Justice  Harlan  says:  "It  is  a  settled  doctrine  of 
the  law  merchant  that  the  bona  fide  purchaser  for  value  of 
negotiable  paper,  payable  to  order,  if  it  be  indorsed  by  the  payee, 
takes  the  legal  title  unaffected  by  any  equities  which  the  payor 
may  have  as  against  the  payee.  But  it  is  equally  well  settled 
that  the  purchaser,  if  the  paper  be  delivered  to  him  without 
indorsement,  takes  by  the  law  merchant  only  the  rights  which 
the  payee  has,  and,  therefore,  it  is  subject  to  any  defense  the 
payor  may  rightfully  assert  as  against  the  payee." 

Plaintiff,  therefore,  stands  in  the  shoes  of  McCormick,  and 
the  Plummers  have  all  the  defenses  against  the  former  that  they 
would  have  in  a  suit  brought  by  the  latter;  and  the  failure  of 
the  consideration  for  which  the  note  was  given  is  clearly  a  legal 
and  just  defense.  The  case  cited  by  appellant,  where  it  was 
held  that  an  absolute  and  unconditional  executed   conveyance 
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in  fee  of  land  is  not  invalid  because  the  grantee  fails  afterward 
to  pay  the  purchase  price,  is  not  in  point;  here  there  was  a 
mere  executory  promise  to  pay,  with  an  incidental  mortgage 
which  is  not  a  conveyance.  Nor  is  there  anything  in  the  point 
that  plaintiff  took  the  note  before  any  actual  breach  of  the 
contract;  in  the  first  place,  he  took  it  with  knowledge  that  a 
failure  to  construct  the  buildings  would  be  a  defense  to  a  suit 
on  the  note,  and,  in  the  second  place,  there  was  no  notice  of 
the  assignment  given  to  Plummer  until  the  first  interest  be- 
came due,  which  was  long  after  the  breach,  and  the  defense 
therefore  was  one  "existing  ....  before  notice  of  the  assign- 
ment": Code  Civ.  Proc,  sec.  368. 

The  court  did  not  err  in  ruling  out  evidence  that  there  was 
an  understanding  between  Plummer  and  McCormick  that  the 
latter  might  use  the  note  and  mortgage  as  security  for  bor- 
rowed money;  that  did  not  change  the  fact  that  plaintiff  took 
the  note  and  mortgage  simply  for  what  it  was  worth  as  secur- 
ity, having  knowledge  of  the  consideration  for  the  note  as  above 
stated. 

Neither  did  the  court  err  in  sustaining  an  objection  to  plain- 
tiff's offer  to  prove  that  McCormick  had  given  a  bond  as  pro- 
vided *^  by  the  contract,  and  that  Plummer  had  commenced 
an  action  against  McCormick  and  his  surety  on  the  bond,  and 
had  recovered  judgment.  The  bond  provided  for  in  the  con- 
tract was  merely  "for  the  faithful  performance  of  this  contract, 
and  for  the  payment  of  all  labor  and  material  furnished  him 
in  the  erection,  construction,  and  completion  of  the  buOdinga 
erected  under  this  agreement."  The  bond  was  a  distinct  in- 
strument from  the  note  and  mortgage,  and  merely  provided  for 
such  damages  as  Plummer  might  suffer  from  a  failure  of  Mc- 
Cormick to  complete  the  work,  or  from  his  failure  to  pay  for 
labor,  materials,  etc.;  and  a  recovery  upon  such  a  bond  would 
be  for  damages  not  connected  with  the  note  and  mortgage,  and 
having  no  relation  to  a  defense  of  want  of  consideration  in  a 
suit  brought  upon  the  note. 

The  judgment  and  orders  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


NEGOTIABLE  INSTRUMENTS— TRANSFER  OP.  WITHOUT 
INDORSEMENT— ASSIGNMENT.— A  note  payable  to  a  person  or 
order  may  be  transferred  by  the  payee,  without  a  commercial  in- 
dorsement, by  either  an  oral  or  a  separate,  distinct,  written  assign- 
ment thereof,  followed  by  delivery.    But  the  transferee  of  a  note, 
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without  indorsement,  acquires  no  better  title  than  had  the  payee; 
he  holds  it  subject  to  all  equities  existing  between  the  original  par- 
ties, though  he  has  paid  full  consideration  without  notice  thereof: 
Sackett  v.  Montgomery,  57  Neb.  424,  73  Am.  St.  Eep.  522,  and  note. 


BATHGATE  v.  IEVINE. 
[126  California,  135.] 

WATERS  — PRIOR  APPROPRIATION.  —  LOWER  RIPA- 
RIAN PROPRIETORS  cannot  acquire  the  right  to  all  the  water 
of  a  creek,  by  prior  appropriation,  as  against  an  upper  riparian 
owner  whose  rights  attached  long  before  they  made  their  appropria- 
tion. 

WATERS  —  PRESCRIPTION.— LOWER  RIPARIAN  PRO- 
PRIETORS cannot  acquire  the  right  to  all  the  water  of  a  creek  by 
taking  it  out  at  a  point  on  their  own  land  and  using  it  only  as  the 
upper  riparian  proprietor  permits  it  to  pass  down  through  his  land 
to  the  lower  owners,  for  such  use  by  the  latter  is  not  adverse  in 
the  sense  required  to  give  a  right  by  prescription. 

WATERS  —  NONUSER— STRENGTHENING  TITLE  BY.— 
The  nonuser  of  water  by  an  upper  riparian  owner  of  land  cannot 
be  invoked  to  strengthen  the  claim  of  appropriation  or  prescrip- 
tion by  a  lower  riparian  owner,  where  the  rights  of  the  former 
attached  first,  and  where  the  latter  has  used  the  water  only  as  the 
former  permitted  it  to  pass  to  the  lower  owner. 

WATERS— RIGHT  TO  DIVERT  BEYOND  WATERSHED. 
Land  situated  beyond  the  natural  watershed  of  a  stream  is  not 
riparian,  although  it  is  part  of  a  contiguous  tract,  some  of  which 
is  riparian,  and  riparian  rights  cannot  extend  beyond  the  water- 
shed of  the  stream.  Hence,  the  owner  of  such  land  cannot,  under 
the  sole  claim  of  riparian  right,  take  the  water  beyond  such  water- 
shed, for  any  purpose,  to  the  injury  of  another  riparian  owner. 

WATERS  — DIVERSION  — RETURN  OF.— Water  diverted 
from  a  stream  by  an  upper  riparian  owner  must  be  returned  at  the 
upper  boundary  line  or  above  the  land  of  a  lower  riparian  owner. 

WATERS-^UIT  BETWEEN  RIPARIAN  OWNERS— AP- 
PORTIONMENT.—In  an  action  between  riparian  owners,  the  court, 
where  it  is  unable,  under  the  evidence,  to  apportion  the  water, 
may  render  judgment  upon  the  rights  of  the  parties,  as  riparian 
owners,  with  leave  therein  to  any  party  to  the  suit  to  bring  an- 
other action  at  any  time  to  determine  each  party's  proportionate 
part. 

WATERS  —  APPORTIONMENT  —  EXCLUSION  OF  EVI- 
DENCE—WHEN NOT  PREJUDICIAL.— In  an  action  between  ri- 
parian owners  to  quiet  title,  the  exclusion  of  evidence  that  the 
plaintiffs,  the  lower  owners,  had  acquired  by  prescription  all  the 
riparian  rights  of  all  the  riparian  owners  below  them  is  not  preju- 
dicial error,  where  these  owners  were  not  parties  to  the  suit,  and 
the  evidence  was  insufficient,  as  a  whole,  to  enable  the  court  to 
apportion  the  water. 

WATERS  —  RIPARIAN  PROPRIETORS  —  ACTION  BE- 
TWEEN—IMMATERIAL EVIDENCE.— In  a  contest  between  ripa- 
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rian  proprietors  over  the  water  of  a  stream,  evidence  which  can 
add  nothing  to  the  plaintiff's  right,  as  against  the  defendant,  to 
divert  the  water  is  properly  excluded  as  immaterial. 

WATERS  —  KNOWLEDGE  OF  DIVERSION  —  ACQUIES- 
CENCE^-ADVERSB  USE— ESTOPPEL.— An  upper  riparian  pro- 
prietor's knowledge  that  lower  riparian  proprietors  are  using  water 
taken  out  of  a  stream  below  him,  and  claim  the  right  to  use  it, 
is  not  evidence  of  acquiescence  on  the  part  of  the  upper  owner; 
nor  does  it,  as  against  him,  establish  adverse  use,  or  constitute 
matter  of  estoppel. 

EVIDENCE— PROOF  OF  DECLARATIONS— WHEN  PROP- 
ERLY EXCLUDED.— An  offer  to  prove  declarations  of  a  defend- 
ant is  properly  excluded  where  the  court  has  not  been  informed  of 
the  state  of  facts  that  such  declarations  are  intended  to  prove. 

WATERS— WHEN  FACTS  ASSUMED  MAY  BE  TREATED 
AS  ISSUES.— If,  In  an  action  brought  by  lower  riparian  propri- 
etors against  an  upper  owner  to  determine  water  rights,  there  is 
some  question  as  to  whether  or  not  the  defendant  had  parted  with 
his  title,  but  It  is  assumed  that  he  was  owner  of  the  land  when 
the  action  was  brought,  and  the  plaintiffs  and  defendant  submit 
evidence  on  that  assumption,  the  trial  court  Is  Justified  in  treating 
the  ownership  of  the  land  and  the  water  rights  of  the  respective 
parties  as  issues  In  the  case. 

COSTS  —  EXPERT  WITNESSES  —  FEES  OF.— Witnesses 
called  by  a  party  as  experts  are  entitled  to  fees  for  daily  attend- 
ance and  for  mileage  as  witnesses,  but  they  are  not  entitled  to  fees 
as  experts,  or  to  be  paid  the  expense  of  making  surveys  or  pre- 
paring maps  for  such  party,  where  they  did  not  act  under  the 
direction  of  the  court. 

COSTS— RETAXATION  OF— ERRONEOUS  FINDING.— If 
two  Issues  are  presented,  upon  one  of  which  there  is  a  finding  for 
the  plaintiff,  and  upon  the  other  an  erroneous  ruling  for  the  de- 
fendant, and  the  court  divides  the  costs,  the  cost  of  the  trial  of 
the  latter  issue  should  be  retaxed  in  favor  of  the  plaintiff. 

Stephen  M.  White,  White  &  Monroe,  Victor  Montgomery, 
and  William  T.  Kendxick,  for  Bathgate  and  others. 

Edwin  H.  Lamme,  James  G.  Scarborough,  Garber,  Boalt  & 
Bishop,  and  Guy  C.  Earl,  for  Irvine. 

»»''  CHIPMAN,  C.  Action  to  quiet  the  title  of  plaintiffs, 
two  hundred  and  seventy-five  in  number,  to  the  waters  of  San- 
tiago creek  in  Orange  county,  and  for  an  injunction. 

Plaintiffs  appeal  from  the  judgment,  from  the  order  denying 
motion  for  new  trial,  and  from  certain  parts  of  the  order  dis- 
allowing ***  plaintiff's  cost.  Defendant  appeals  from  certain 
parts  of  this  latter  order. 

Santiago  creek  takes  its  rise  in  high  mountain  elevations  on 
government  land;  it  flows  by  a  natural,  well-defined  channel 
through  and  over  defendant's  land,  comprising  about  forty- 
eight  thousand  acres;  thence  over  and  through  a  tract  of  land, 
about  one  mile  in  width,  owned  by  persons  not  made  parties 
to  the  suit;  thence  enters  and  flows  over  and  through  plain- 
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tiff's  lands,  comprising  in  all  about  two  thousand  acres.  The 
court  found  that  the  predecessors  in  interest  of  plaintiffs,  about 
the  year  1872,  diverted  and  appropriated  all  the  waters  of  this 
creek,  about  one  mile  below  defendant's  land,  and  used  the 
same  upon  their  said  lands  for  irrigation  and  domestic  pur- 
poses, and  that  said  waters  have  been  so  used  on  plaintiff's  lands 
continuously  for  the  past  twenty-one  years;  that  plaintiffs  have 
expended  large  sums  of  money  in  cementing  ditches  and  lay- 
ing pipe  lines  from  said  point  of  diversion;  that  all  the  waters 
of  said  creek  have  been  used  by  plaintiffs  during  the  period 
for  purposes  of  irrigation,  domestic  uses,  and  watering  stock, 
"under  claim  of  right,  open,  notoriously  and  continuously,  and 
uninterruptedly,  ....  but  said  waters  have  not  been  used  ad- 
versely to  defendant  James  Irvine,  or  his  predecessors  in  inter- 
est, ....  and  it  is  not  true  that  the  said  defendant  and  his 
predecessors  ....  knew  that  the  plaintiffs  ....  used  said 
waters  ....  adversely  to  the  said  defendant  or  his  predeces- 
sors, or  that  said  defendant  and  his  predecessors  in  interest,  or 
either  of  them,  ....  acquiesced  in  said  diversion  and  use  by 
said  plaintiffs";  that  the  waters  diverted  by  plaintiffs  "continue 
to  be  absolutely  essential  for  the  proper  irrigation  and  mainte- 
nance of  plaintiffs'  said  crops  ....  and  the  use  ....  has 
been  ....  reasonable,  and  no  diversion  above  said  plaintiffs* 
point  of  diversion  has,  during  any  of  the  said  times,  been  made 
by  the  said  Irvine  or  others  except  as  set  forth  in  plaintiffs* 
complaint,  ....  but  that  said  diversion  and  use  by  plaintiffs 
have  not  been  exclusive  or  adverse  to  said  Irvine  or  his  prede- 
cessors in  interest."  The  allegation  of  the  complaint  as  to  de- 
fendant's diversion  of  the  water  is  that  about  June  24,  1893, 
defendant  constructed  a  dam  in  said  stream  on  his  own  land 
about  three  miles  above  plaintiffs'  lands  and  by  means  of  a  *^® 
ditch  and  flumes  wrongfully  and  without  the  consent  of  plain- 
tiffs, and  against  their  objections,  diverted  the  entire  surface 
stream  and  carried  the  water  out  of  the  watershed  in  which 
said  stream  is  situated  and  to  a  point  where  the  waters  do  not 
return  to  the  ancient  channel  of  said  stream,  and  that  defend- 
ant continues  to  so  divert  all  of  the  surface  flow  of  said  water 
to  plaintiffs'  great  injury.  The  court  further  found  that  plain- 
tiffs are  and  have  been,  during  all  the  times  mentioned  in  the 
complaint,  as  riparian  owners,  entitled  to  a  portion  of  the 
waters  naturally  flowing  in  said  creek,  but  are  not  entitled  to 
all  the  waters,  and  that  defendant  and  his  predecessors  are  and 
have  been  entitled  as  like  riparian  owners  to  a  portion  of  said 
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waters,  *T»ut  the  court  is  unable  to  find  from  the  evidence  ad- 
duced herein  what  is  the  exact  or  approximate  part  or  portion 
of  said  waters  to  which  the  parties  herein  are  each  entitled"; 
that  about  two  thousand  two  hundred  acres  of  defendant's 
lands  through  which  said  creek  flows,  and  lying  within  the 
watershed  of  said  creek,  are  irrigable,  but  none  of  said  lands 
have  been  heretofore  irrigated;  that  it  is  not  true  that  defend- 
ant is  estopped  from  asserting  any  right  to  any  part  of  said 
waters,  and  it  is  not  true  that  defendant  and  his  predecessors 
in  interest  acquiesced  in  or  encouraged  plaintiffs  to  make  the 
improvements  alleged  in  the  complaint,  or  were  grossly  careless 
or  negligent  in  omitting  to  give  notice  to  plaintiffs  that  they 
claimed  any  interest  in  said  waters  adverse  to  plaintiffs;  that 
plaintiffs  were  not,  by  the  acts  of  defendant  and  his  predeces- 
sors, led  to  believe  that  defendant  and  his  predecessors  had  no 
interest  in  the  waters  of  said  creek,  and  plaintiffs  had  no  rea- 
son to  so  believe,  but  plaintiff's  rights  were  exercised  in  the 
belief  that  they  had  the  exclusive  right  to  said  waters,  and  that 
they  had  no  notice  of  the  claim  of  defendant  and  his  predeces- 
sors "except  such  notice  as  knowledge  of  the  ownership  here- 
inbefore found  of  the  lands  of  the  said  ranchos  by  defendant 
and  by  his  predecessors  in  interest  ....  imparts,  and  that 
plaintiffs  and  their  predecessors  in  interest  had  such  knowl- 
edge, but  that  said  belief  on  their  part  was  not  reasonable; 
that  defendant  and  his  predecessors  in  interest  used  the  water 
at  any  and  all  times  whenever  necessary  for  domestic  and  stock 
uses,  and  have  claimed  the  right  so  to  do,  and  have,  during  the 
"*  years  1879  to  1892,  used  the  lands  of  defendant  mainly  for 
pasturing  sheep,  there  being  at  times  thirty  thousand  thereof, 
and  used  the  said  water  as  needed  for  them.** 

As  conclusions  of  law  the  court  found:  1.  That  plaintiffs 
and  defendant  are  riparian  owners  of  lands  through  which  said 
creek  flows,  and  each  is  entitled  to  divert,  take,  and  use  a  por- 
tion of  said  waters  for  the  purpose  of  irrigating  their  said  lands 
and  for  domestic  use  and  watering  stock;  2.  Plaintiffs  are 
entitled  to  judgment  that  defendant  is  not  entitled  to  divert 
or  use  the  whole  of  said  waters,  except  for  domestic  and  stock 
uses,  or  to  divert  or  conduct  any  portion  of  the  waters  of  said 
creek  outside  the  watershed  of  said  creek,  nor  to  use  any  por- 
tion of  said  waters  upon  any  lands,  except  for  domestic  and 
stock  uses  and  purposes,  from  which  said  waters  will  not  or 
cannot  return  to  the  ancient  channel  of  said  creek  at  or  above 
the  lands  of  plaintiffs  as  set  forth  in  plaintiffs'  complaint,  and 
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to  an  injunction  restraining  defendant  therefrom.  Judgment 
was  ordered  accordingly,  "with  leave  to  any  party  herein  at 
any  time  to  bring  another  action  to  determine  the  parts  and 
proportions  of  said  waters  to  which  they  are  respectively  so 
entitled";  it  was  further  ordered  that  plaintiffs  and  defend- 
ant each  pay  one-half  of  the  fees  of  the  reporter,  and  that 
plaintiffs  recover  their  costs  incurred  in  maintaining  the  is- 
sues as  to  defendant's  taking  the  whole  of  the  water  at  his 
place  of  diversion,  and  his  taking  the  water  out  of  the  water- 
shed for  irrigating,  and  none  others. 

1.  Plaintiffs  contend  that  as  lower  riparian  proprietors  they 
acquired  the  right  to  all  the  waters  of  the  creek  by  prior  ap- 
propriation, notwithstanding  defendant  and  his  predecessors 
in  interest  were  upper  riparian  owners  long  before  plaintiffs 
made  their  appropriation.  We  understand  the  rule  to  be  set- 
tled, and  is  no  longer  open  to  discussion  in  this  state,  that  such 
right  cannot  be  thus  acquired:  Hargrave  v.  Cook,  108  Cal.  73. 

And  it  is  equally  well  settled  that  no  right  to  the  water  can 
be  acquired  by  prescription  where  the  lower  riparian  proprietor 
has  taken  the  water  out  of  the  stream  at  a  point  on  his  own 
land  and  has  used  such  water  only  as  the  upper  riparian  pro- 
prietor permitted  it  to  pass  down  through  his  land  to  the  lower 
owner;  such  use  by  the  latter  is  not  adverse  in  the  sense  re- 
quired *^*  to  give  a  right  by  prescription:  Hargrave  v.  Cook, 
108  Cal.  72.  Nor  can  the  nonuser  of  the  water  by  the  upper 
riparian  owner  of  land  be  invoked  to  strengthen  the  claim  of 
appropriation  or  prescription  by  the  lower  riparian  owner  under 
like  circumstances:  Hargrave  v.  Cook,  108  Cal.  72. 

In  appropriating  the  water  which  flows  across  his  land,  the 
lower  appropriator  invades  no  right  of  the  upper  riparian  pro- 
prietor. The  latter  has  no  right  of  action  to  prevent  such  use, 
for  he  is  in  nowise  injured,  and  the  former  should  not  be  per- 
mitted to  acquire  a  right  in  this  manner  which  the  latter  is 
powerless  to  prevent.  The  case  is  quite  different  where  the 
upper  owner  appropriates  the  water.  The  lower  owner  ie  in- 
jured at  once  and  the  law  gives  him  a  remedy,  and,  if  he  fails 
to  avail  himself  of  it,  the  appropriation  may,  by  lapse  of  time, 
ripen  into  an  absolute  right. 

The  further  claim  of  plaintiffs  is  in  the  nature  of  estoppel. 
It  is  alleged  that  the  predecessors  of  defendant,  with  full  knowl- 
edge that  plaintiffs  had  diverted  all  the  water  of  the  creek  and 
had  appropriated  it  all  for  proper  uses,  and  were  expending 
large  sums  of  money  in  constructing  ditches  and  lines  of  pipe, 
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stood  by,  without  protest  or  objection,  and  acquiesced  in  the 
use  of  the  water  by  plaintiffs  and  abandoned  their  rights  therein 
to  plaintiffs;  and  that  by  their  acts  they  are  now  estopped  from 
asserting  any  claim  to  the  water.  The  court  found  against 
plaintiffs  upon  this  branch  of  the  case,  and  these  findings  are 
supported  by  the  evidence. 

2.  The  court  found  as  conclusion  of  law  that  defendant,  aa 
riparian  owner,  has  the  right  to  take  water  away  from  the 
watershed  of  the  creek  "for  stock  and  domestic  purposes"  upon 
his  lands  which  are  riparian  to  the  stream,  to  a  point  from 
which  the  water  will  not  and  cannot  return  to  the  ancient  chan- 
nel of  the  creek,  but  has  no  right  to  so  take  it  for  purposes  of 
irrigation.  It  was  said  in  Chauvet  v.  Hill,  93  Cal.  407,  that 
"no  one  by  virtue  of  riparian  ownership  can  rightfully  divert 
water  beyond  the  watershed  of  the  stream  from  which  he  takes 
it." 

It  is  claimed  by  defendant  that  Chauvet  v.  Hill,  93  Cal.  407, 
is  not  in  point,  because  in  that  case  the  water  was  taken  beyond 
the  watershed  for  manufacturing  purposes,  and  there  would  be 
a  *"**  surplus  which,  of  course,  should  be  returned  to  the 
stream,  whereas,  when  used  for  domestic  and  stock  purposes,  the 
reason  of  the  rule  would  not  apply,  because  there  would  be  no 
surplus  water  to  return  to  the  stream — it  would  all  be  consumed; 
for  like  reason  defendant  claims  that  he  may  take  the  water  be- 
yond the  watershed  for  irrigation,  provided  he  consumes  it  all. 
On  the  other  hand,  it  is  contended  that  land  situated  beyond 
the  watershed  cannot  be  said  to  be  riparian,  although  part  of  a 
contiguous  tract  some  of  which  is  riparian;  that  land  which  con- 
tributes nothing  to  the  stream  by  drainage  or  seepage,  but  car- 
ries all  its  waters  elsewhere  to  other  streams,  ought  not  to 
have  the  benefits  attaching  to  lands  which  contribute  by  drain- 
age and  seepage  to  that  stream;  that  if  the  riparian  owner  may 
take  water  for  any  one  use  because  he  is  such  owner,  his  right 
to  so  take  water  for  any  other  use,  no  matter  what,  must  be 
governed  by  the  same  rule;  and,  therefore,  if  he  cannot  take 
it  beyond  the  watershed  for  manufacturing  purposes,  neither 
can  he  for  domestic  and  stock  purposes  nor  for  irrigation.  The 
rule  of  the  common  law  as  to  riparian  rights  in  its  extreme 
rigor  has  not  been  found  to  be  adapted  to  the  conditions  exist- 
ing in  this  state.  At  common  law,  the  riparian  owner  was  lim- 
ited in  the  use  of  the  water  of  a  stream  to  domestic  purjioses 
and  watering  stock  and  might  utilize  it  for  power.  We  have 
added  to  these  purposes  that  of  reasonable  use  for  irrigation: 
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Gould  V.  Stafford,  77  Cal.  66,  and  other  cases;  but  we  are  not 
aware  that  it  has  ever  been  held  that  water  could  be  taken  en- 
tirely away  from  the  watershed  for  any  of  these  purposes  under 
the  claim  of  riparian  right. 

It  is  in  evidence  here  (and  the  same  situation  frequently  oc- 
curs in  this  state)  that  there  is  irrigable  land  within  defend- 
ant's tract  to  which  water  may  be  profitably  taken  from  San- 
tiago creek  where  there  is  no  outlet  whatever  to  any  stream, 
and  which  is  not  within  the  watershed  of  this  creek;  water 
taken  to  this  land,  it  is  claimed,  would  be  entirely  consumed 
if  used  for  irrigation  or  for  domestic  or  stock  purposes.  If  it 
be  true,  as  defendant  claims,  that  where  the  water  is  consumed 
it  is  immaterial  whether  it  be  within  or  without  the  watershed, 
the  reason  may  be  said  to  apply  as  well  where  the  use  is  for 
irrigation  as  where  it  is  for  watering  stock  or  domestic  pur- 
poses. ^'*^  We  think  the  rule  should  be  that  under  the  claim 
alone  of  riparian  right  the  owner  of  the  land  cannot,  to  the  in- 
jury of  another  riparian  owner,  take  the  water  beyond  the  nat- 
ural watershed  of  the  stream  for  any  purpose,  and  that  riparian 
rights  cannot  extend  beyond  the  watershed  of  the  stream,  and 
that  lands  so  situated  are  not  to  be  regarded  as  riparian.  If 
it  ever  was  a  rule  anywhere,  which  we  doubt,  that  the  riparian 
owner,  under  riparian  right  alone,  could  take  the  water  of  the 
riparian  stream  to  any  part  of  his  land  contiguous  to  his  riparian 
land,  to  the  extent  of  taking  the  water  entirely  away  from  the 
watershed  of  such  stream,  provided  he  there  consumed  it  all, 
it  is  a  rule  inapplicable  to  our  conditions  and  should  not  be 
adopted  here.  The  contention  of  defendant,  carried  to  its  logi- 
cal conclusion,  would  make  all  the  lands  embraced  in  a  large 
tract  riparian  to  any  one  or  more  of  the  creeks  flowing  through 
it,  at  the  pleasure  of  the  owner,  regardless  of  the  lateral  ex- 
tent of  the  land,  and  regardless  of  the  natural  barriers  which 
divide  the  entire  body  into  distinct  and  separate  drainage  sys- 
tems, each  drawing  its  natural  supply  of  water  from  distinct 
and  separate  sources.  Such  an  interpretation  of  the  law  of 
riparian  rights  can  find  no  support  from  any  necessity  exist- 
ing in  this  state,  and  would,  if  adopted,  lead  to  grave  abuses, 
and  would  result  in  serious  injustice  to  other  riparian  owners. 

"The  word  'riparian'  is  defined  as  relating  to  the  bank  of  a 
stream  or  other  water — ^river,  lake,  or  sea;  as,  riparian  pro- 
prietors, rights,  states":  Anderson's  Law  Dictionary.  The 
Latin  word  "ripa'*  means  "shore  of  a  river":  Anderson's  Law 
Dictionary.    Now,  can  it  be  said  that  land   whose   watershed 
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does  not  drain  into  a  stream  is  riparian  to  sucli  stream?  Does 
it  relate  to  the  stream,  or  in  any  sense  form  part  of  its  bank? 
Can  land  be  riparian  to  two  creeks  whose  watershed  is  entirely 
different  and  have  no  drainage  connection  whatever? 

"The  rights  of  a  riparian  proprietor,  so  far  as  they  relate 
to  any  natural  stream,  exist  jure  naturae,  because  his  land  has 
by  nature  the  advantage  of  being  washed  by  the  stream":  Lord 
Seldon  in  Lyon  v.  Fishmonger's  Co.,  L.  R.  1  App.  Cas.  662. 
But  it  cannot  be  said  that  land  lying  beyond  the  watershed  of 
the  stream  has  any  such  advantage.  We  think  the  court  erred 
in  holding  that  defendant  could  take  the  water  of  Santiago  **- 
creek  beyond  its  watershed  for  domestic  and  stock  uses,  and 
did  not  err  in  holding  that  he  might  not  do  so  for  irrigation 
purposes. 

3.  It  is  said  that  the  court  erred  in  failing  to  find  that  the 
defendant  should  not  divert  the  water  of  the  creek  to  a  point 
where  it  would  not  flow  back  to  the  channel  abave  his  lower 
boundary  line:  Citing  Vernon  etc.  Co,  v.  Los  Angeles,  106  CaL 
237.  In  that  case  the  upper  and  lower  riparian  tracts  joined 
each  other,  and  necessarily  the  upper  owner  was  required  to 
return  the  water  at  or  above  his  lower  boundary  line.  In  the 
case  here  the  court  found  that  defendant  must  return  the  waters 
iit  the  upper  boundary  line  or  above  the  lands  of  plaintiffs. 
This  was  sufficient  under  the  facts  disclosed  in  this  case. 

4.  Error  is  assigned  for  failure  to  find  the  extent  of  plain- 
tiffs* rights.  The  court  found  as  to  the  rights  of  the  parties 
as  riparian  owners,  but  that  it  "was  unable  to  determine  the 
exact  or  approximate  part  or  portion  of  said  waters  to  which 
the  parties  herein  are  each  entitled.'*  It  seems  to  be  conceded 
that  upon  the  pleadings  the  court  might  have  determined  this 
question,  but  an  examination  of  the  transcript  fails  to  show 
sufficient  evidence  to  have  enabled  the  court  to  do  so.  The 
court  could  do  no  more  than  pass  upon  the  evidence  as  sub- 
mitted to  it,  and  if  the  evidence  was  insufficient  to  justify  the 
court  in  making  the  proper  decree  adjusting  all  the  rights  of 
the  parties,  it  could  only  do  as  it  did,  namely,  render  judgment 
"with  leave  to  any  party  herein  at  any  time  to  bring  another 
action  to  determine  the  proportions  of  said  waters  to  which 
each  is  entitled." 

5.  There  are  numerous  assignments  of  error  in  rulings  upon 
evidence,  some  of  which  are  disposed  of  by  what  has  already 
been  said.  Evidence  was  excluded  that  plaintiffs  had  acquired 
by  prescription  all  the  riparian  rights  of  all  the  riparian  own- 
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ers  below  them.  These  owners  were  not  parties  to  the  suit. 
The  evidence  might  have  been  admissible  to  show  the  extent 
of  the  plaintiffs'  rights  had  the  evidence  otherwise  been  suffi- 
cient to  enable  the  court  to  apportion  the  respective  rights  of 
the  parties  to  the  suit;  but,  as  the  evidence  in  other  respects 
was  insufficient  for  that  purpose,  we  cannot  see  that  plaintiffs 
were  injured. 

146  rpjjg  principal  errors  complained  of  relate  to  evidence 
touching  adverse  use,  estoppel,  and  abandonment.  Evidence 
was  offered  that  plaintiffs'  predecessors  in  interest  posted  a 
written  notice  at  the  point  of  diversion  of  the  water,  about  a 
mile  below  defendant's  lower  line,  making  formal  claim  to  the 
water  of  the  creek.  This  notice  was  excluded  upon  defendant's 
objection  on  the  ground  of  its  immateriality  and  that  there  is 
n.0  evidence  that  it  is  a  correct  copy.  This  notice  bears  date 
August  5,  1878.  The  ditch  referred  to  in  the  notice  was  in 
fact  taken  out  and  the  water  was  appropriated,  and  a  witness 
testified  that  he  saw  this  notice.  He  also  testified  that  he  saw 
a  notice,  bearing  date  November  18,  1878,  posted  on  the  door 
of  a  house  on  defendant's  land,  occupied  by  one  Keith,  a  ten- 
ant of  defendant's  father,  James  Irvine.  It  was  directed  to 
James  Irvine,  George  Irvine  (who  was  manager  for  James),  and 
Henry  Keith.  It  stated,  among  other  things,  that  "the  un- 
dersigned claim  and  have  acquired  the  right  to  the  exclusive 
use  of  the  water  flowing  at  the  head  of  our  ditch  in  the  Santi- 
ago creek,"  and  forbade  the  parties  above  named  from  divert- 
ing the  water  above  said  ditch.  This  notice  was  signed  by  the 
same  persons  who  signed  the  formal  notice  of  appropriation 
first  above  mentioned.  The  evidence  tends  to  show  that  both 
Keith  and  George  Irvine  had  knowledge  of  this  notice,  but 
there  is  no  evidence  that  the  then  owner  of  the  land,  James 
Irviuje,  had  knowledge  of  it,  or  that  his  manager,  George  Irvine, 
had  authority  to  represent  him  in  matters  of  this  kind.  It 
also  appeared  that  this  witness  went  up  about  a  week  later  to 
the  point  where  he  had  before  found  the  water  diverted  on  to 
defendant's  land,  and  he  then  found  that  the  water  was  turned 
back  and  was  not  being  diverted,  and  never  was  again  diverted 
by  defendant's  predecessors,  or  at  all,  until  recently. 

I  think  it  may  be  reasonably  inferred  from  the  evidence 
that  defendant's  predecessor  knew  that  the  water  was  being  di- 
verted to  and  used  upon  plaintiff's  land,  and  the  court  found 
that  no  objection  was  ever  made  to  such  use  by  anyone.  It 
appeared  also  from  the  evidence  that  George   Irvine   was   in- 
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formed  that  plaintiffs*  predecessors  in  interest  claimed  the 
waters  of  the  creek  as  they  were  then  using  them.  One  of  the 
appropriators  of  the  water  was  asked  as  a  witness  what  conver- 
sation *"*^  he  had  with  George  Irvine  with  reference  to  the 
claim  made  by  plaintiffs  to  these  waters,  but  the  court  refused 
the  evidence  on  the  ground  that  it  was  immaterial  and  that  it 
had  not  been  shown  that  notice  to  George  Irvine  would  bind  his 
principal.  At  another  point  in  the  trial  a  witness  was  called 
to  testify  as  to  what  he  heard  James  Irvine,  senior,  say  to  his 
attorney  in  San  Francisco  some  time  about  1878,  at  which  time 
he  consulted  his  attorney  "with  reference  to  his  right  to  use 
waters  of  Santiago  creek.  It  was  simply  a  conversation  stat- 
ing facts  and  speculating  as  what  best  to  do."  Witness  was 
asked  the  following  question  by  plaintiffs:  "Did  you  hear  Mr. 
Irvine  state  anything  with  reference  to  his  intentions  in  re- 
lation to  the  use  or  disuse  of  the  waters  of  Santiago  creek?" 
An  objection  was  sustained  to  the  question  as  irrelevant  and 
immaterial,  and  on  the  further  ground  that  Mr.  Irvine  was 
dead  (he  died  in  1886),  and  it  had  not  been  shown  that  he  was 
fully  advised  of  his  exact  rights  in  accordance  with  the  require- 
ments of  the  Code  of  Civil  Procedure,  section  1853.  It  was 
stated  by  counsel  that  the  purpose  was  to  show  that  Irvine  re- 
ceived certain  advice  from  his  counsel  "with  reference  to  the 
use  of  the  waters  of  Santiago  creek  and  in  respect  to  his  rights 
in  said  waters,  and  that  he  made  certain  declarations  after 
having  so  consulted  with  his  counsel,"  and  that  he  spoke  of 
the  objections  which  had  been  made  to  the  diversion  by  Keith, 
referred  to  in  the  notice  of  November  18th.  Counsel  objected 
on  the  same  grounds  and  the  added  ground  that  the  conver- 
sation was  privileged,  as  between  attorney  and  client.  As  to 
these  matters  it  is  not  necessary  to  speak  at  length.  Posting 
a  notice  at  the  point  of  diversion  by  plaintiffs  could  not 
strengthen  their  claim.  If  it  had  come  to  the  notice  of  James 
Irvine  at  the  time,  it  was  of  no  more  force  than  notice  that 
plaintiffs  had  actually  appropriated  the  water.  He  could  no 
more  prevent  the  one  than  the  other,  and  neither  step  con- 
ferred any  rights  against  Irvine  as  the  upper  riparian  owner. 
And  the  notice  posted  on  th?  Keith  cabin  forbidding  Irvine 
from  diverting  water  would  not  add  to  plaintiff's  right  to  di- 
vert it.  It  might  have  the  effect  and  seemingly  succeeded  in 
preventing  Irvine  from  acquiring  a  right  by  appropriation,  but 
it  could  not  add  anything  to  any  claim  of  plaintiffs.  Nor  would 
**^  knowledge  by  Irvine  that  plaintiffs  were  using  the  water. 
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and  claimed  the  right  to  use  it,  be  evidence  of  acquiescence  or 
establish  adverse  use  or  constitute  matter  of  estoppel.  There  ia 
no  evidence  in  the  record  and  none  was  offered  to  show  that 
James  Irvine,  senior,  or  his  successors  in  interest  ever  did  or 
said  anything  which  misled  plaintiffs  in  making  their  diver- 
sion, or  that  they  ever  expended  any  money  on  any  representa- 
tion by  Irvine  that  he  would  not  claim  any  rights  as  against 
them,  or  had  abandoned  his  rights  to  them,  or  had  acquiesced 
in  their  taking  the  water  to  the  exclusion  of  his  rights.  It 
may  be  that  Irvine  made  some  declarations  to  his  counsel  in 
the  presence  of  the  witness,  as  already  referred  to,  from  which 
some  such  inference  might  be  drawn,  but  we  think  those 
declarations,  whatever  they  were,  were  rightly  excluded,  if  for 
no  other  reason  than  that  the  court  was  not  informed  that 
they  were  intended  to  prove  any  such  state  of  facts.  Before 
we  can  say  there  was  error  in  the  ruling  some  injury  should 
be  pointed  out.  Counsel  should  have  been  more  specific  in  ex- 
plaining to  the  court  what  he  desired  to  prove.  We  can  see 
no  error  in  the  rulings  or  in  the  findings  as  to  adverse  use  by 
plaintiffs,  nor  can  we  see  any  elements  of  estoppel  in  the  con- 
duct of  defendant  or  his  predecessors. 

6.  Appellant  contends  that  defendant  disclaimed  in  his  an- 
swer all  riparian  rights  to  the  waters  of  the  creek,  denied  all 
the  facts  upon  which  riparian  rights  depend,  and  alleged  that 
before  the  court  obtained  jurisdiction  of  his  person  he  had 
parted  with  all  his  title  to  the  property  described  in  the  com- 
plaint as  belonging  to  him.  For  these  reasons  it  is  urged  that 
the  court  erred  in  finding  and  adjudging  that  defendant  had 
any  riparian  rights  or  is  owner  of  the  property.  These  matters 
are  made  the  subject  of  elaborate  argument  on  both  sides.  "We 
do  not  feel  called  upon  to  set  out  the  various  allegations  in  the 
complaint  and  its  amendments,  and  in  the  answer  and  its 
amendments.  There  is  room  for  argument  pro  and  con  of  the 
contention  by  reason  of  apparent  inconsistencies  and  denials 
in  the  answer.  It  appears,  however,  that  the  cause  was  tried 
on  the  assumption  that  defendant  was  the  owner  of  the  land 
at  the  time  the  action  was  brought.  Plaintiffs  and  defendant 
submitted  evidence  on  that  assumption,  and  the  point  was  not 
*•**  suggested  until  upon  this  appeal.  Section  739  of  the  Code 
of  Civil  Procedure  provides:  "If  the  defendant  in  such  action 
[to  quiet  title]  disclaim  in  his  answer  any  interest  or  estate  in 
the  property,  or  suffer  judgment  to  be  taken  against  him  with- 
out answer,  the  plaintiff  cannot  recover  costs.'*    It  is  quite  clear 


Sept.  1899.]  Bathqatb  v.  Irvine.  1G9 

that  no  such  disclaimer  as  is  contemplated  lay  this  section  was 
made,  for  plaintiffs  had  "judgment  for  their  costs  herein,  taxed 
at  the  sum  of  $363.45,"  and  are  now  contending  for  a  still 
greater  amount.  We  think  the  court  was  justified  in  treating 
the  ownership  of  the  land  and  the  water  rights  of  the  re- 
spective parties  as  issues  in  the  case. 

7.  Plaintiffs  filed  a  cost-bill  for  $1,599.75,  of  which  the  court 
allowed  $363.45.  Both  parties  take  exception  to  the  allowance 
and  have  appealed  from  the  order.  The  cost-bill  was  con- 
structed on  the  conclusion  of  law  found  as  follows:  "That  the 
plaintiffs  and  defendant  each  pay  one-half  of  the  fees  of  the 
reporter,  and  that  plaintiffs  recover  of  the  defendant  their 
costs  incurred  in  maintaining  the  issues  as  to  defendant's  tak- 
ing the  whole  of  the  water  at  his  place  of  diversion,  and  his 
taking  the  water  out  of  the  watershed  for  irrigating,  and  none 
others." 

Among  the  items  in  plaintiffs*  memorandum  of  costs  are: 
50  cts.,  notary  fees;  $2.75,  sheriff's  fees;  $38.30,  clerk's  fees: 
$130.70,  fees  to  H.  C.  Kellogg,  and  $130.70  to  S.  E.  Keefer,  and 
$130.10  to  J.  P.  Leslie,  attendance  as  experts;  to  J.  P.  Will- 
iams $26.80  as  witness,  and  $433.20  to  Kellogg  and  Keefer 
as  surveyors  in  obtaining  data  to  enable  them  to  compile  the 
maps  offered  as  exhibits  by  plantiffs,  and  for  drafting  and  mak- 
ing said  maps  and  for  persons  employed  to  assist  them  in  the 
surveys.  Defendant  moved  to  strike  out  all  the  above  items, 
as  well  as  all  the  others  in  the  memorandum.  The  court  de- 
nied the  motion  as  to  the  notary's,  clerk^s,  and  sheriff's  fees  and 
witness  fees  of  Williams,  and  reduced  the  expert's  fees  of  Kel- 
logg and  Keefer  to  $26.70  each,  and  Leslie's  to  $27.10,  and  al- 
lowed one-half  the  item  of  $433.20  to  Kellogg  and  Keefer  as 
surveyors  in  obtaining  data  to  prepare  maps,  and  granted  the 
motion  as  to  other  items.  The  evidence  was  that  the  maps 
referred  to  were  not  made  under  direction  of  defendant,  but 
were  prepared  by  direction  of  plaintiffs  alone,  and  defendant 
*"**  made  no  use  of  them  except  as  exhibits  at  the  trial  offered 
by  plaintiffs.  It  appeared  that  the  experts  were  not  acting  un- 
der direction  of  the  court.  It  also  appeared  that  defendant 
paid  one-half  of  the  reporter's  fees  in  the  course  of  the  trial, 
which  was  in  accordance  with  the  order  of  the  court. 

The  witnesses  called  by  plaintiffs  as  experts  were  entitled  to 
fees  for  daily  attendance  and  for  mileage  as  witnesses.  They 
were  not  entitled  to  be  paid  as  experts,  nor  for  the  expenses 
incurred  by  them  in  making  surveys  or  preparing  maps.    It 
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was,  therefore,  error  to  allow  one-half  the  item  of  $433.20,  and 
to  allow  fees  as  experts:  Faulkner  v.  Hendy,  79  Cal.  265;  Miller 
V.  Highland  etc.  Co.,  91  Cal.  103.  These  are  the  only  items 
of  cost-bill  called  to  our  attention  in  defendant's  brief,  al- 
though all  the  items  are  included  in  his  motion. 

In  the  outcome  of  the  suit  plaintiffs  failed  in  their  principal 
contention,  and  prevailed  upon  the  question  of  defendant's 
right  to  take  water  beyond  the  watershed  for  irrigation  pur- 
poses, but  failed  as  to  his  right  to  so  take  it  for  domestic  and 
stock  purposes.  Upon  these  two  questions  we  have  held  that 
the  trial  court  was  correct  as  to  the  first,  but  erred  as  to  the 
second.  The  theory  of  the  trial  court  in  adjusting  the  cost- 
bill  seems  to  have  been  to  award  costs  to  plaintiffs  only  for 
expenditures  in  maintaining  the  two  issues  in  which  they  pre- 
vailed. If  there  were  costs  also  properly  chargeable  to  defend- 
ant arising  out  of  the  erroneous  ruling  of  the  trial  court  pointed 
out  in  this  opinion,  they  should  be  given  to  plaintiffs. 

It  is  impossible  for  us  to  say  from  the  evidence  what  these 
costs  should  be.  Plaintiffs  complain  that  the  court  struck  out 
a  number  of  items  in  their  cost-bill  aggregating  quite  a  large 
amount,  and  they  claim  that  the  evidence  of  witnesses  whose 
fees  are  disallowed  gave  testimony  directly  bearing  upon  the 
issues  found  in  plaintiffs'  favor.  This  may  be  so,  and  it  may 
also  be  true  that  the  survey  work  done  and  the  preparation 
of  the  maps  used  at  the  trial  contributed  materially  to  a  proper 
decision  of  the  case.  But  section  1025  of  the  Code  of  Civil 
Procedure  leaves  the  determination  of  the  question  of  costs 
to  the  discretion  of  the  trial  court,  and  it  has  been  decided 
here  that  the  prevailing  party  in  a  case  like  this  is  not  neces- 
sarily entitled  to  costs:  Abram  v.  Stuart,  96  Cal,  235.  This 
^*®  section,  however,  would  not  justify  the  court  in  allowing 
costs  not  properly  chargeable  as  such,  as  in  the  instance  above 
noted  for  surveying  and  making  maps  at  the  instance  of  one  of 
the  parties  not  acting  under  direction  of  the  court. 

The  judgment  should  be  modified  so  as  to  enjoin  defend- 
ant from  taking  water  for  any  purpose  whatever  beyond  the 
watershed  of  Santiago  creek.  As  thus  amended  the  judgment 
should  be  affirmed,  with  directions  to  retax  the  cost-bill  in  ac- 
cordance with  the  views  herein  suggested. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified  so  as  to  enjoin  defendant  from  taking  water  for  any 
purpose  whatever  beyond  tiie  watershed  of  Santiago  creek.    As 
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thus  amended  the  judgment  is  affirmed,  with  directions  to  re- 
tax  the  cost-bill  in  accordance  with  the  views  herein  suggested, 
Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


RIPARIAN  OWNERS— RIGHT  TO  DIVERT  WATER.— A  ripa- 
rian proprietor  has  no  right  to  divert  a  stream,  or  any  part  of  it, 
from  Its  accustomed  course,  to  the  injury  of  other  persons:  Burwell 
V.  Hobson,  12  Gratt  322,  65  Am.  Dec.  247;  although  he  may,  by 
virtue  of  his  position  upon  the  stream,  appropriate  the  whole  of  it, 
as  against  lower  proprietors,  for  domestic  and  culinary  purposes 
and  other  natural  wants,  if  his  needs  require  it:  See  extended  note 
to  Heath  v.  Williams,  43  Am.  Dec.  274,  discussing  riparian  rights, 
and  showing  the  doctrine  of  appropriation  peculiar  to  the  Pacific 
states  and  territories.  A  land  owner  has  the  right  to  change  the 
channel  and  divert  the  water  in  a  stream  flowing  through  his  land, 
if  he  returns  It  to  the  original  channel  before  it  reaches  the  land 
of  the  proprietor  below:  Missouri  Pac.  Ry.  Co.  v.  Keys,  55  Kan. 
205,  49  Am.  St.  Rep.  249,  and  note. 

RIPARIAN  OWNERS— ADVERSE  USER.— NONUSER  by  a 
riparian  proprietor  does  not  Impair  any  of  his  rights  in  the  water 
of  the  stream,  nor  confer  any  adverse  rights  upon  another:  Note  to 
Heath  v.  Williams,  43  Am.  Dec.  274. 

RIPARIAN  RIGHTS— IRRIGATION.— The  right  of  a  riparian 
proprietor  to  the  use  of  water  for  irrigation  is  among  the  last  of 
his  riparian  rights,  and  cannot  be  extended  even  by  Implication. 
It  must  always  be  held  in  subordination  to  the  rights  of  all  other 
riparian  owners  to  the  use  of  the  water  for  the  supply  of  the  nat- 
ural wants  of  man  and  beast,  extended  to  the  occupants  of  each 
and  every  tract  held  as  an  entirety,  bordering  upon  the  stream, 
whatever  its  extent:  Alta  etc.  Water  C5o.  v.  Hancock,  86  Cal.  219, 
20  Am.  St.  Rep.  217,  showing  to  what  land  riparian  rights  extend. 

COSTS— ITEMS  NOT  RECOVERABLE  AS.— The  fees  of  experts 
are  not  proper  items  of  a  cost  bill,  nor  are  the  expenses  of  making 
surveys  and  plans  needed  In  preparing  a  case  for  trial,  even  where 
the  plans  were  used  on  the  trial;  McDonald  v.  Burke,  2  Idaho,  995, 
36  Am.  St  Rep.  276,  and  note. 


DOEQ  T.  COOK. 
[126  California,  218.] 

MUNICIPAL  CORPORATIONS-OFFICERS  OF— LIABILr 
ITY.— When  the  duty  of  a  municipal  officer  Is  plain,  certain,  and 
Imperative,  involving  no  exercise  of  discretion,  he  Is  answerable  for 
Its  negligent  performance,  or  nonperformance,  at  the  suit  of  any 
person  who  Is  specially  Injured  thereby. 

MUNICIPAL  CORPORATIONS -FAILURE  TO  KEEP 
HIGHWAY  IN  REPAIR— LIABILITY  OF  OFFICERS.-Town 
trustees    and  a  town  marshal,  acting  ex  officio  as  street  commls- 
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sioner,  are  jointly  liable  in  damages  for  an  Injury  caused  to  the- 
plaintiff,  on  a  dark  night,  by  falling  into  a  culvert,  which  such  offi- 
cers negligently  permitted  to  remain  open  and  in  a  dangerous  con- 
dition without  railing  or  protection,  where  It  was  the  plain  and  cer- 
tain duty  of  such  officers  to  keep  the  highway  in  safe  repair. 

JOINT  LIARTLITY  —  CONCURRENT  NEGLIGENCE.— IF 
DIRECT  PERSONAL,  INJURY  is  occasioned  by  the  separate  but 
concurrent  negligence  of  two  or  more  parties  at  one  and  the  same 
time,  an  action  will  lie  against  one  and  all  of  them. 

PARTIES  DEFENDANT— PROPER  JOINDER  OF.— As  a 
town  marshal  and  town  trustees  may  be  joined  in  an  action  for 
damages  for  an  injury  caused  by  their  separate  but  concurrent 
negligence,  and  as  an  official  and  his  sureties  may  be  joined  in 
the  same  action,  it  is  proper  to  join  the  marshal,  his  sureties,  and 
the  trustees  as  parties  defendant  in  the  action  for  such  injury. 

B.  F.  Thomas,  for  the  appellant. 

W.  E.  Shepherd,  Shepherd  &  Eastin,  and  Blackstock  & 
Ewing,  for  the  respondents. 

21*  HBNSHAW,  J.  This  action  was  brought  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff  'by  falling 
into  a  culvert  on  a  public  highway  of  the  town  of  San  Buena- 
ventura. The  defendants  are  the  town  marshal,  who  is  also 
ex  officio  street  commissioner,  his  bondsmen,  and  the  indi- 
viduals composing  the  board  of  town  trustees.  The  charge  in 
the  complaint  is,  that  the  marshal  and  the  trustees,  whose 
duty  it  was  to  maintain  the  highway  in  good  repair,  negligently 
suffered  and  permitted  the  culvert  to  remain  in  an  open  and 
dangerous  condition  without  railing  or  protection,  and  they 
permitted  a  railing,  which  had  been  erected  to  guard  against 
the  dangers  of  the  culvert,  to  be  removed  and  failed  negli- 
gently to  replace  it.  The  plaintiff,  upon  a  dark  night,  fell 
into  the  culvert  and  sustained  injuries  in  compensation  for 
which  he  brings  this  action.  By  the  charter  of  the  town  it 
is  declared  that  "the  trustees  have  the  power  to  provide  for 
the  opening,  lighting,  and  keeping  in  good  repair  streets  and 
alleys,"  etc.:  Stats.  1875-76,  p.  535,  subd.  17.  By  subdivision 
10  of  the  same  act  the  marshal  "shall  perform  the  duties  of 
street  commissioner,  and  be  governed  by  the  provisions  of  this 
act,  and  such  regulations  or  ordinances  as  the  board  of  trustees 
may  adopt  relative  thereto."  Plaintiff  further  pleaded  an  or- 
dinance of  the  town  by  which  the  street  in  question  was  de- 
clared to  be  a  regularly  graded,  open,  and  accepted  public 
street,  "and  it  is  hereby  declared  to  be  the  duty  of  the  street 
commissioner  to  keep  the  same  open  and  in  good  repair  as  such." 

2i«  rpijjg  complaint  was  demurred  to  upon  grounds  both 
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general  and  special.     The  demurrer  was  sustained,  and  from 
the  judgment  entered  thereon  plaintiff  appealed. 

It  is  first  insisted  in  support  of  the  demurrer — and  this  may 
be  said  to  be  the  principal  question  in  the  case — that  the  com- 
plaint states  no  cause  of  action  because  an  action  will  not  lie 
against  public  officers  such  as  these  for  injuries  resulting  from 
their  mere  negligent  omission.  It  is  well  settled  in  this  state 
that  generally  an  action  will  not  lie  against  a  municipal  corpora- 
tion for  the  misfeasance,  malfeasance,  or  nonfeasance  of  its 
officers:  Huffman  v.  San  Joaquin  Co.,  21  Cal.  426;  Winibigler 
V.  Los  Angeles,  45  Cal.  36;  Chope  v.  Eureka,  78  Cal.  588, 12  Am. 
St.  Rep.  113;  Arnold  v.  San  Jose,  81  Cal.  618;  and,  if  the  posi- 
tion of  respondent  is  sound  upon  this  contention,  it  must  result 
that  an  injured  party,  under  circumstances  such  as  these,  has 
no  redress  whatsoever.  Upon  the  question  thus  presented,  it 
must  at  once  be  conceded  that  there  is  a  conflict  in  authority, 
but  the  very  decided  trend  of  modem  decision  is  to  hold 
such  officers  liable  for  acts  of  nonfeasance,  or  for  the  negli- 
gent performance  of  a  duty  when  the  duty  is  plain,  when 
the  means  and  ability  to  perform  it  are  shown,  and  when 
its  performance  or  nonperformance,  or  the  manner  of  its  per- 
formance, involves  no  question  of  discretion.  In  short,  where 
the  duty  is  plain  and  certain,  if  it  be  negligently  performed, 
or  not  performed  at  all,  the  officer  is  liable  at  the  suit  of  a 
private  individual  especially  injured  thereby.  Shearman  and 
Eedfield  on  Negligence,  third  edition,  section  156,  thus  state 
the  rule:  "The  liability  of  a  public  officer  to  an  individual  for 
his  negligent  acts  or  omissions  in  the  discharge  of  an  official 
duty  depends  altogether  upon  the  nature  of  the  duty  to  which 
the  neglect  is  alleged.  Where  his  duty  is  absolute,  certain,  and 
imperative,  involving  merely  the  execution  of  a  set  task — in 
other  words,  is  simply  ministerial — he  is  liable  in  damages  to 
anyone  specially  injured,  either  by  his  omitting  to  perform  the 
task,  or  by  performing  it  negligently  or  unskillfully.  On  the 
other  hand,  where  Jiis  powers  are  discretionary,  to  be  exerted  or 
withheld  according  to  his  own  judgment  as  to  what  is  neces- 
sary and  proper,  he  is  not  liable  to  any  private  person  for  a 
neglect  to  exercis'e  those  powers,  nor  for  the  consequences  of  a 
lawful  ^^"^  exercise  of  them  where  no  corruption  or  malice  can 
be  imputed,  and  he  keeps  within  the  scope  of  his  authority." 
In  Robinson  v.  Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713, 
the  question  is  considered  at  length  and  many  cases  reviewed. 
It  is  there  said:  "In  Adsit  t.  Brady,  4  Hill,  630,  40  Am.  Dec 
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305,  the  broad  rule  is  laid  down  that  'when  an  individual  sus- 
tains an  injury  hy  the  malfeasance  or  nonfeasance  of  a  public 
oflBcer,  who  acts  or  omits  to  act  contrary  to  duty,  the  law  gives 
redress  to  the  injured  party  by  an  action  adapted  to  the  nature 
of  the  case.'  This  is  a  healthful  rule,  sound  entirely  in  pub- 
lic policy,  if  as  a  rule  of  law  it  can  be  questioned.  As  a  rule 
of  law,  as  there  applied,  it  has  stood  for  nearly  a  quarter  of  a 
century,  and  I  think  should  continue."  Without  further  quo- 
tation of  authorities  upon  the  question,  it  will  be  sufficient  to 
refer  to  the  instructive  note  to  County  Commrs.  v.  Duckett,  83 
Am.  Dec.  557,  where  the  liability  of  road  officials  for  negligence 
in  repairing  and  maintaining  public  highways  is  elaborately 
considered,  and  to  Wharton  on  Negligence,  sections  285,  286, 
and  Elliott  on  Eoads  and  Streets,  506. 

I  We  conclude,  therefore,  that  in  proper  cases — and  this  assur- 
edly is  one — such  liability  upon  the  part  of  a  public  officer  exists. 
Further,  we  think  that  the  circumstances  under  which  such 
liability  will  attach  are  sufficiently  shown  by  this  pleading. 
The  duty  upon  the  part  of  the  trustees  to  keep  the  highways 
in  repair  is  correlative  with  the  right  accorded  them  by  the 
charter  to  provide  for  the  opening,  lighting,  and  keeping  in 
good  repair  the  streets  of  the  municipality.  Upon  the  part  of 
the  marshal,  it  appears  that  he  was  ez  officio  street  commis- 
sioner, charged  with  the  duty  of  street  commissioner  under  the 
law,  and  with  such  duties  as  might  be  imposed  upon  him  by 
the  board  of  trustees  of  the  town,  and  that  by  the  ordinance 
the  special  duty  was  imposed  upon  him  of  keeping  this  par- 
ticular street  in  good  repair. 

Further  grounds  of  demurrer  were  improper  joinder  of  par- 
ties defendant,  and  the  misjoinder  of  causes  of  action.  Herein 
it  is  urged  that  the  trustees'  negligence,  if  negligence  could  be 
imputed  to  them,  was  not  joint  with  the  negligence  of  the  mar- 
shal; that  the  marshal  and  the  trustees  were  in  no  sense  fel- 
low delinquents  or  joint  tort  feasors,  and  the  causes  of  action 
218  y/fQxe  separate.  Still  further  it  is  urged. that,  while  it  was 
permissible  to  join  the  marshal's  bondsmen  in  an  action  against 
him  for  official  negligence,  the  trustees  were  improperly  joined 
as  defendants  with  those  bondsmen.  It  is  unquestionably  the 
rule  that  an  action  cannot  be  maintained  against  several  de- 
fendants jointly  for  damages  when  there  has  been  no  concert 
of  action  or  unity  of  design  amongst  them.  But,  upon  the 
other  hand,  where  direct  personal  injury  is  occasioned  by  the 
separate  but  concurrent  negligence  of  two  parties  at  one  and 
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the  same  time,  an  action  will  lie  against  one  and  all  of  them, 
and  it  is  such  an  action  as  is  here  being  prosecuted:  Tompkins 
V.  Clay  Street  K.  R.  Co.,  66  Cal.  163;  Colegrove  v.  New  York 
etc.  R.  B.  Co.,  20  N.  Y.  493,  75  Am.  Dec.  418;  Klauder  v. 
McGrath,  35  Pa.  St.  128,  78  Am.  Dec.  329;  17  Am.  &  Eng. 
Ency.  of  Law,  602,  603. 

It  has  been  settled  in  this  state  since  the  case  of  Van  Pelt  v. 
Littler,  14  Cal.  194,  that  a  plaintiff  need  not  first  recover  judg- 
ment against  an  official  before  proceeding  against  the  sureties 
upon  his  official  bond,  but  that  the  official  and  his  sureties  may 
be  joined  in  the  same  action.  Since  in  this  case  it  was  proper 
for  plaintiff  to  unite  the  marshal  with  the  trustees,  and  since 
also  it  was  proper  to  unite  the  sureties  with  the  marshal,  it  is 
not  perceived  that  either  the  trustees  or  the  sureties  have  any 
just  cause  of  complaint  because  they  are  both  impleaded.  If 
the  result  of  the  litigation  should  be  to  exonerate  the  trustees, 
the  presence  of  the  sureties  as  defendants  would  not  affect  them. 
If,  upon  the  other  hand,  the  result  of  the  litigation  should  be 
to  hold  the  trustees  liable  and  exonerate  the  marshal,  the  sure- 
ties would  go  out  of  the  case  with  their  principal,  and  this 
could  not  affect  the  trustees.  If,  again,  judgment  should  be 
rendered  finding  both  the  marshal  and  the  trustees  liable,  there 
could  be  but  one  satisfaction,  and,  so  far  as  the  sureties  are 
concerned,  the  recovery  would  be  limited  to  the  amount  of  their 
official  bond,  but  it  could  not  be  injurious  to  the  trustees  to 
have  the  judgment  to  the  extent  of  the  bondsmen's  liability 
satisfied  by  them. 

It  is  unnecessary  to  discuas  the  question  of  the  validity  or 
invalidity  of  section  23  of  the  Vrooman  act  (Stats.  1885,  p.  161), 
since,  as  has  been  said,  the  duty  of  the  defendants,  as  trustees 
and  as  street  commissioner,  is  clearly  established  by  the  char- 
ter. 

The  judgment  appealed  from  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  to  overrule  the  demurrers. 

**•  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


MUNICIPAIi  CORPORATIONS— OFFICERS  OF— LIABILITY. 
A  civil  action  Ilea  for  neglect  of  official  duty,  ministerial  in  its 
nature,  at  the  suit  of  the  party  injured  thereby:  Wilson  v.  Mayor, 
1  Denio,  B96,  43  Am.  Dec.  719,  and  note  showing:  that  municipal  offi- 
cers may  be  held  criminally  liable  for  a  culpable  neglect  to  repair 
a  street,  where  they  are  Invested  with  power  to  keep  the  street* 
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In  order:  Compare  note  to  Goddard  v.  Harpswell,  30  Am.  St.  Rep. 
384,  as  to  liability  for  injuries  sustained  in  falling  through  a 
bridge  which  was  part  of  a  public  street. 

JOINT  LIABILITY  —  CONCURRENT  NEGLIGENCE.— If  the 
concurrent  negligence  of  two  or  more  persons  results  in  the  Injury 
of  a  third  person,  each  Is  answerable  therefor:  CartervIUe  v.  Cook, 
129  111.  152,  16  Am.  St.  Rep.  248,  and  monographic  note  thereto, 
discussing  the  subject.  See,  also,  notes  to  Gonzales  v.  Galveston, 
81  Am.  St  Rep.  21;  Pugh  v.  Chesapeake  etc  By.  Co.,  72  Am.  St 
Rep.  897. 


EX  PAETE  CLARKE. 
[126  OaUfornia,  235.] 

CONSTITUTIONAL  LAW— PRODUCTION  OP  BOOKS  AND 
PAPERS-SANCTITY  OF  PRIVATE  RIGHTS.— To  compel  a  per- 
son to  deliver  his  books  and  papers  to  another,  who  does  not  claim 
any  ownersliip  in  them,  is  to  violate  the  sanctity  of  most  Impor- 
tant private  rights,  and  Is  not  to  be  tolerated  except  when  war- 
ranted by  some  law  clearly  not  inconsistent  with  that  provision 
of  the  constitution  which  prohibits  unreasonable  seizures  and 
searches. 

CONSTITUTIONAL  LAW— PRODUCTION  OF  BOOKS  AND 
PAPERS— WHAT  SHOWING  IS  REQUIRED.— A  party  to  a  pend- 
ing action  has  no  right  to  call  for  the  books,  papers,  and  docu- 
ments of  his  adversary  merely  for  the  purpose  of  entering  Into  a 
"fishing  examination"  of  them.  To  support  their  production,  there 
must  be  a  substantial  showing  that  the  book,  paper,  or  document 
sought  for  contains  material  evidence  in  support  of  the  cause  of 
action  or  defense  of  the  party  asking  for  it.  A  mere  suspicion 
that  it  contains  such  evidence  does  not  warrant  an  order  for  Its 
production. 

CONSTITUTIONAL  LAW— PRODUCTION  OP  BOOKS  AND 
PAPERS— ORDER  VOID  FOR  WANT  OF  AFFIDAVIT.— An  or- 
der of  court  to  compel  a  witness  to  produce  books  and  papers  is 
unauthorized  and  void,  where  there  Is  no  showing,  by  affidavit  or 
otherwise,  that  they  contain  any  evidence  material  to  the  cause, 
especially  where  there  is  positive  testimony  that  they  do  not  con- 
tain such  evidence. 

CONSTITUTIONAL  LAW— PRODUCTION  OP  BOOKS  AND 
PAPERS— COMMITMENT  FOR  CONTEMPT— HABEAS  COR- 
PUS.—A  witness  committed  for  contempt  In  disobeying  an  order 
of  court  requiring  him  to  produce  books  and  papers  which  he  can- 
not be  legally  required  to  produce  will  be  discharged  on  habeas 
corpus,  for  such  an  order  is  void. 

Petition  to  the  supreme  court  for  a  writ  of  habeas  corpus, 
to  discharge  the  relator,  who  had  been  imprisoned  for  con- 
tempt by  order  of  the  superior  court  of  the  citj  and  county  of 
San  Francisco. 

J.  J.  Burt,  for  the  petitioner. 

Gordon  &  Young,  for  the  respondent. 
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*3«  McFAELAND,  J.  The  petition  herein  sets  forth  that 
while  a  certain  cause  entitled  Charles  Erickson,  doing  business 
under  the  name  of  Charles  Erickson  &  Co.,  plaintiff,  v.  Stock- 
ton &  Tuolumne  County  Eailroad  Company,  a  corporation, 
defendant,  was  on  trial  in  the  superior  court,  the  petitioner 
herein  was  called  as  a  witness  for  the  plaintiff  in  said  cause 
and  testified  that  he  was  the  secretary  of  the  defendant  there- 
in, and  had  charge  of  said  defendant's  books;  that  the  issuer 
in  said  cause  were  those  presented  by  the  pleadings  therein 
whi<;h  are  attached  to  and  made  a  part  of  the  petition;  that 
petitioner,  as  secretary  of  said  defendant,  upon  notice  served 
by  plaintiff,  had  produced  on  the  trial  the  minute-book  of  de- 
fendant, which  contained  all  the  meetings  and  proceedings  of 
the  board  of  directors  and  stockholders  of  said  defendant; 
that  petitioner  had  testified  what  other  books  said  defendant 
had,  to  wit,  a  ledger,  a  journal,  a  stock  ledger,  a  stock  journal, 
a  stock  certificate  book,  and  a  petty  cash-book,  and  that  there 
was  nothing  in  said  books  showing  that  the  defendant  had  any- 
thing to  do  with  the  grading  of  a  certain  roadbed  which  was 
the  subject  of  the  action;  that  thereupon  the  attorney  for  the 
plaintiff  in  said  action  requested  the  court  to  instruct  the  peti- 
tioner herein  to  bring  into  court  all  of  said  books  and  that 
the  said  attorney,  being  asked  by  the  court  what  he  expected  to 
prove  by  the  books,  said  "that  he  expected  to  prove  by  said 
books  that  said  corporation  had  ^^"^  been  engaged  in  grading 
said  roadbed  on  its  own  account,"  but  that  "no  evidence  was 
offered  or  introduced,  or  any  showing  made  in  said  action,  to 
the  effect  that  any  of  said  books,  or  any  part  thereof,  were  or 
was  material  or  pertinent  to  any  of  the  issues  in  said  action"; 
and  that  thereupon  "said  court,  as  requested  aforesaid,  in- 
structed your  petitioner  to  produce  all  of  said  books  in  said 
court."  It  further  appeared  from  the  petition  that  the  peti- 
tioner declined  to  produce  said  books,  and  stated  that  he  had 
been  instructed  by  the  directors  of  said  corporation  and  its 
president,  Mrs.  Annie  Kline  Rickert,  not  to  take  any  books 
of  said  defendant  out  of  its  office,  and  aJso  stated  that  if  plain- 
tiff's attorney  would  designate  what  parts  of  any  of  said  books 
he  desired  to  introduce  in  evidence  he  would  give  certified  copies 
of  such  parts  as  were  material  or  pertinent;  and  that  thereupon 
the  court  adjudged  the  petitioner  guilty  of  contempt  for  not 
producing  said  books,  and  committed  him  to  the  custody  of 
the  sheriff  of  the  county,  Henry  S.  Martin,  until  he  should 
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produce  said  books,  and  that  he  is  deprived  of  his  liberty  by 
said  Martin  under  said  order. 

The  return  to  the  writ  shows  substantially  the  facts  set  out 
in  the  petition,  except  as  to  the  declared  purpose  of  the  attor- 
ney of  the  plaintiff  in  requiring  the  books.  The  commitment, 
which  is  part  of  the  return,  recites  that  the  attorney  for  plain- 
tiff moved  for  the  books  "for  the  purpose  of  proving  by  said 
books  the  general  course  of  business  of  said  defendant  corpo- 
ration, and  for  the  purpose  of  proving  by  said  books  that  the 
said  Annie  Kline  Eickert,  president  of  said  defendant  corpo- 
ration, had  full  power  and  authority  to  make  contracts  for  and 
on  behalf  of  said  defendant  corporation  and  as  its  agent,  and 
for  the  purpose  of  further  proving  who  were  the  stockhold- 
ers of  said  defendant  corporation  at  all  times  since  its  organi- 
zation, and  more  particularly  on  the  fifth  day  of  March,  1898." 
It  merely  appears  that  the  counsel  for  plaintiff  "moved  for  an 
order";  there  was  no  affidavit  upon  which  the  order  was  founded, 
nor  does  anything  appear  as  the  foundation  of  the  order  except 
the  testimony  of  Clarke,  the  petitioner  himself,  while  he  was 
a  witness  for  plaintiff;  and  his  entire  testimony  is  before  this 
court  in  accordance  with  the  stipulations  of  the  parties  that  it 
might  be  used  on  the  hearing  of  this  writ  so  far  as  it  could  be 
looked  into  by  this  couri;. 

*^  Under  the  views  which  we  take  of  the  case  we  do  not 
think  it  necessary  to  consider  the  petitioner's  contention  that, 
as  the  statute  requires  that  the  books  of  the  corporation  should 
be  kept  in  its  office,  the  petitioner  could  not  be  required  to 
remove  them  from  such  office,  as  was  held  in  La  Farge  v.  La 
Farge  Fire  Ins.  Co.,  14  How.  Pr.  26.  Neither  will  we  consider 
whether  or  not  petitioner,  as  a  mere  officer  of  the  corpora- 
tion, could  be  compelled,  as  against  the  orders  of  the  authori- 
ties of  the  corporation,  to  produce  its  books  in  court,  nor  how 
a  corporation  could  be  proceeded  against  upon  its  refusal  to 
produce  a  document  which  it  ought  to  produce.  For  the  pur- 
poses of  this  case,  we  will  consider  the  petitioner  as  if  he  were 
bound  to  produce  the  books  of  the  corporation  in  a  proper  case, 
as  if  he  stood  in  the  place  of  any  individual  or  business  firm  who 
was  a  party  to  the  action,  and  as  if  the  question  were  whether  a 
party  to  an  action  could  be  deprived  of  his  liberty  for  violating 
such  an  order  as  that  here  presented  for  consideration. 

The  question  here  presented  is  of  great  impori;ance  to  all 
citizens,  for  it  involves  the  constitutional  right  of  the  people 
to  *T>e  secure  in  their  persons,  houses,  papers,  and  effects  against 
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unreasonable  seizures  and  searches":  Const.,  art.  1,  sec.  19. 
To  compel  a  person  to  deliver  his  books  and  papers  to  another 
who  does  not  claim  any  ownership  in  them  is  to  violate  the 
sanctity  of  most  important  private  rights  and  is  not  to  be  tol- 
erated except  when  warranted  by  some  law  clearly  not  incon- 
sistent with  the  constitutional  provision.  As  was  said  by  Lord 
Camden  in  the  celebrated  case  of  Entick  v.  Carrington,  19  How. 
St.  Tr.  1066,  which  was  an  action  to  recover  damages  for  break- 
ing into  a  private  house  and  seizing  private  papers:  "Papers 
are  the  owner's  goods  and  chattels;  they  are  his  dearest  prop- 
erty, and  are  so  far  from  enduring  a  seizure  that  they  will 
hardly  bear  an  inspection;  and  though  the  eye  cannot,  by  the 
laws  of  England,  be  guilty  of  a  trespass,  yet  where  private 
papers  are  removed  and  carried  away,  the  secret  nature  of  these 
goods  will  be  an  aggravation  of  the  trespass."  The  privacy  of 
private  books  and  papers  is  not  only  of  inestimable  value  to 
the  owner  on  account  of  various  personal  and  sentimental  rea- 
sons, but  is  of  the  greatest  value  also  from  mere  business  con- 
siderations; the  exposure  of  a  man's  methods  of  business  would 
S3»  frequently  be  highly  injurious  to  him,  and,  although  really 
solvent,  might  produce  such  embarrassments  as  would  ruin  him. 
His  right,  therefore,  to  the  sole  possession  and  knowledge  of 
his  private  books  and  papers  is  not  to  be  violated,  except  where 
the  power  to  do  so  clearly  appears.  In  many  of  the  states  there 
are  statutes  on  the  subject  of  the  production  of  books  and 
papers  in  court  during  a  trial  and  providing  in  detail  under 
what  circumstances  orders  for  their  production  may  be  made. 
In  this  state  about  all  there  is  on  the  subject  is  to  be  found 
in  sections  1000  and  1985  of  the  Code  of  Civil  Procedure.  Sec- 
tion 1000  provides  for  an  order,  in  certain  cases,  upon  notice, 
that  a  party  to  a  pending  action  may  have  an  "inspection"  and 
copy  of  accounts  in  any  book  or  of  a  document  or  paper  "con- 
taining evidence  relating  to  the  merits  of  the  action  or  the  de- 
fense therein,"  and  prescribing  a  certain  penalty  for  a  refusal ; 
and  there  is  a  provision  at  the  end  of  the  section  that  it  shall 
not  be  construed  "to  prevent  a  party  from  compelling  another 
to  produce  books,  papers,  or  documents  when  he  is  examined 
as  a  witness";  but  the  proceeding  in  the  case  at  bar  was  not 
under  that  section,  and,  moreover,  it  is  applicable  only  to 
proper  cases — for  no  one  would  claim  that  it  gives  unbridled 
license  for  the  examination  or  production  of  all  such  private 
papers  as  the  caprice,  or  curiosity  or  ulterior  design  of  a  party 
might  suggest.     Section  1985  provides  for  what  is  usually  called 
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a  subpoena  duces  tecum,  by  which  a  witness  is  required  to  bring 
with  him  any  books,  documents,  etc.,  "which  he  is  bound  by 
law  to  produce  in  evidence";  but  the  proceedings  in  the  case 
at  bar  were  not  under  that  section,  and,  moreover,  it  does 
not  prescribe  what  things  he  is  *T>ound  by  law  to  produce." 
It  may  be  assumed,  however,  that — although  we  have  no  ex- 
press affirmative  statutory  provisions  on  the  subject — when  a 
witness  is  in  court,  no  matter  how  brought  there,  and  discloses 
the  fact  that  he  has  a  paper,  document,  or  book  which  would 
be  evidence  in  favor  of  the  party  desiring  it,  he  may,  in  a 
proper  case,  be  rightfully  ordered  to  produce  it.  But  it  is  evi- 
dent that  we  must  look  to  general  principles  of  law  applicable 
to  the  subject  when  it  is  to  be  determined  in  what  instances 
a  court  has  the  power  to  compel  a  witness  to  give  up  his  books 
and  papers  and  disclose  his  private  business  to  the  world.  And 
'^^^^  the  question  raised  here  is  one  of  power  in  the  court,  and 
may  be  inquired  into  on  haJbeas  corpus.  Indeed,  there  is  no 
other  way  in  which  a  party  deprived  of  his  liberty  as  petitioner 
was  could  recover  his  freedom.  The  same  principle  applies 
as  when  a  witness  has  been  imprisoned  for  contempt  for  not 
answering  a  question  not  legal  or  pertinent,  and  it  has  been 
held  by  this  court  that  in  such  a  case  he  will  be  discharged. 
In  Ex  parte  Brown,  97  Cal.  83,  the  petitioner  had  been  ordered 
to  produce  a  package  of  tickets  and  had  been  sent  to  jail  for  re- 
fusing to  do  so,  and  this  court  discharged  him  on  habeas  corpus, 
and  said  that:  *1t  is  the  settled  law  of  this  state  that  no  court 
or  judge  has  power  to  punish  as  a  contempt  the  violation  or 
disregard  of  an  unlawful  order."  In  Ex  parte  Zeehaiidelaar, 
71  Cal.  238,  the  petitioner  had  been  imprisoned  for  contempt 
for  not  answering  as  a  witness  a  question  not  legal  or  pertinent 
to  the  issue,  and  he  was  discharged  on  habeas  corpus.  Several 
concurring  opinions  were  delivered  in  the  case;  and  it  was  held 
not  only  that  the  petitioner  could  not  be  punished  for  refusing 
to  answer  the  question,  but  that  the  commitment  must  show 
affirmatively  that  the  question  was  legal  and  pertinent  to  the 
issue:  See,  also.  Ex  parte  Howe,  7  Cal.  181.  And  a  witness 
can  no  more  be  lawfully  imprisoned  for  refusing  to  produce 
papers  and  books  which  he  cannot  be  legally  required  to  pro- 
duce, than  he  can  be  for  refusing  to  answer  questions  not  proper 
to  be  asked. 

In  the  case  at  bar,  we  are  satisfied  that  the  order  in  question 
was  unauthorized.  There  was  no  showing  by  affidavit  or  other- 
wise that  the  books  in  question  contained  any  evidence  ma- 
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terial  to  plaintiff's  cause;  the  only  evidence  on  the  point  was  the 
testimony  of  petitioner  when  on  the  witness  stand  as  plain- 
tiff's own  witness,  and  that  showed  that  they  did  not  contain 
such  evidence.  In  Morrison  v.  Sturges,  26  How.  Pr.  179,  the 
court  say:  "It  is  not  enough  that  the  party  helieves  or  is  ad- 
vised that  the  paper  contains  material  evidence.  Facts  must 
be  shown  to  support  such  belief."  Moreover,  it  was  in  effect 
a  general  omnibus  order  for  the  production  of  all  defendant's 
books,  which  has  always  been  held  to  be  unauthorized;  for, 
while  it  named  certain  books,  yet  those  constituted  all  of  defend- 
ant's books,  as  appears  from  plaintiff's  examination  of  peti- 
tioner as  ''^^  to  what  books  the  defendant  had.  Again,  the  or- 
der was  in  the  nature  of  what  Lord  Chancellor  Hardwicke, 
over  a  century  ago,  called  "a  mere  fishing  bill,"  and  such  bills 
have  been  universally  condemned.  It  is  quite  evident  that 
these  books  were  not  required  to  be  produced  for  the  direct 
purpose  of  introducing  them  in  evidence.  Plaintiff  would  not 
have  offered  them  or  any  part  of  them  in  evidence  unless  he 
found  something  in  the  part  offered  that  was  relevant  and  ma- 
terial in  support  of  his  side  of  the  case;  and,  indeed,  they 
would  not  have  been  otherwise  admissible.  He  merely  intended 
to  draw  his  drag-net  of  inspection  through  all  these  books  un- 
der the  ostensible  motive  of  trying  to  catch  something  which 
his  witness  had  testified  was  not  there.  In  the  meantime,  all 
the  private  business  of  the  defendant — all  its  dealings  with 
persons  other  than  plaintiff,  its  methods  of  conducting  its  af- 
fairs, perhaps  its  financial  condition  and  other  matters  vitally 
important  to  its  welfare — would  have  been  exposed.  There 
is  no  warrant  in  the  law  for  such  a  forcible  wholesale  violation 
of  a  person's  privacy  upon  such  a  showing  as  was  made  in  this 
case.  A  man  does  not  lose  all  his  civil  rights  because  he  is 
brought  into  court  as  a  party  to  a  suit.  As  was  said  by  Lord 
Hatherley:  "A  court  is  bound  to  protect  the  defendant  against 
undue  inquisition  into  its  affairs":  L.  R.  7  Ch.  App.  97,  and 
note;  and  it  would  be  difficult  to  imagine  a  more  striking  in- 
stance of  such  "undue  inquisition"  than  an  order  compelling  a 
defendant  to  produce  for  inspection  all  his  books  upon  the  mere 
euspiciom — against  positive  evidence  to  the  contrary — that  they 
might  possibly  contain  some  evidence  favorable  to  the  plaintiff, 
and  without  pointing  to  any  particular  part  of  all  these  booka 
over  which  this  suspicion  was  supposed  to  hover. 

The  authorities  on  the  subject  are  innumerable.     Many  of 
them  arose  out  of  discussions  of  the  old  *T)ill  of  discovery," 
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and  many  out  of  later  statutory  provisions;  but  the  principles 
which  they  declare  are  clearly  to  the  point  that  such  an  order 
as  is  here  under  review  is  unauthorized.  Originally,  an  order 
for  the  production  of  a  paper,  document,  or  book  was  made  only 
when  the  document  was  one  declared  on  in  the  bill  or  siet  up 
as  a  defense;  or  where  the  party  asking  for  it  had  an  interest 
in  the  document  itself — as  where  it  was  a  contract  between 
***  the  parties,  and  there  was  only  one  copy  of  it  which  was  in 
the  hands  of  the  opposite  party;  or  where  the  instrument  was, 
in  the  very  nature  of  things,  material  evidence,  as  where  it 
was  alleged  to  have  been  forged  or  altered,  and  that  it  would 
on  its  face  show  the  fact  alleged;  or  where  books  belonged  to 
both  parties  and  would  necessarily  contain  evidence  of  the  is- 
sues pending — as  in  case  of  a  suit  between  partners,  or  gener- 
ally between  principal  and  agent  or  trustee  and  beneficiary: 
See  2  Phillips  on  Evidence,  Cowen  &  Hill's  and  Edwards' 
notes,  c.  4,  *321,  and  notes.  Afterward,  such  orders  were 
undoubtedly  extended  so  as  to  include  other  grounds  for  pro- 
duction of  papers,  and  were  in  many  states,  as  hereinbefore 
noticed,  regulated  by  statutes  and  rules  of  court;  but  the  prin- 
ciples applicable  generally  to  the  forced  production  of  papers 
jare  declared  in  the  authorities  as  above  stated,  and  we  have 
ibeen  referred  to  no  case  warranting  such  an  order  as  the  one 
mow  under  review.  The  subject,  in  all  its  bearings,  both  at 
common  law  and  under  recent  statutes,  is  fully  discussed  in  2 
Wait's  Practice,  commencing  at  page  522,  where  a  very  large 
number  of  authorities  touching  the  question  are  cited.  Many 
cases  are  there  cited  to  the  point  that  there  must  be  a  substan- 
tial showing  that  the  document  or  book  sought  for  contains 
material  evidence  in  support  of  the  cause  of  action,  or  defense, 
of  the  party  asking  for  it;  and  that  such  a  mere  suspicion  as 
appeared  in  the  case  at  bar  will  not  warrant  an  order  for  the 
production.  But  the  principle  which  is  determinative  of  the 
invalidity  of  the  order  involved  in  the  case  at  bar  is  stated  on 
page  533,  where  the  author  says:  "The  right  given  by  statute 
to  discover  books,  papers,  and  documents  relating  to  the  merits 
of  ft  pending  action  does  not  entitle  a  party  to  enter  into 
a  mere  fishing  examination  of  all  the  books,  papers,  and  docu- 
ments of  his  adversary.  An  inquisitorial  examination  was  not 
contemplated  by  the  framers  of  the  statute*':  Citing  authori- 
ties. In  Hoyt  V.  American  Exchange  Bank,  8  How.  Pr.  93,  the 
court  said:  "He  has  no  right  to  have  a  general  inquisitorial 
examination  of  all  the  books,  papers,  and  documents  of  his  ad- 
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versary  with  a  view  to  ascertain  if,  perchance,  something  can- 
not be  found  which  will  probably  aid  him."  There  are  nu- 
merous other  authorities  to  the  same  point. 

^*'**  In  the  case  at  bar,  if  we  were  to  confine  ourselves  entirely 
to  the  commitment  itself,  the  conclusion  above  stated  would 
be  the  same.  It  was  recited  there  that  the  plaintiff  moved  for 
the  books  for  the  purpose  of  proving  by  them  "the  general 
course  of  business  of  said  defendant  corporation";  and  this  is 
as  complete  an  expression  of  an  intent  to  go  upon  a  general 
fishing  expedition  as  could  possibly  be  imagined.  Another  re- 
cital is,  that  the  books  were  wanted  for  the  "purpose  of  prov- 
ing" that  Mrs.  Eickert  had  "full  power  and  authority  to  make 
contracts  for  and  on  behalf  of  said  defendant  corporation  as 
its  agent^';  but  there  is  no  evidence  that  the  books  sought  for 
would  have  afforded  any  evidence  of  that  kind,  and  plaintiff 
had  already  introduced  from  the  minute-book  a  resolution  of 
the  board  of  directors  to  that  effect;  and,  moreover,  the  aver- 
ment of  the  complaint  was  that  the  defendant  in  the  case  held 
out  Mrs.  Eickert  as  their  "ostensible  agent."  The  other  re- 
cital was  that  plaintiff  wanted  the  books  for  the  purpose  of 
proving  "who  were  the  stockholders  of  said  defendant  corpo- 
ration at  all  times  since  its  organization,  and  more  particularly 
on  the  fifth  day  of  March,  1898";  but  the  suit  was  against  the 
corporation  and  not  against  the  stockholders,  and  it  was  im- 
material who  the  stockholders  were,  and  it  was  unimportant  to 
plaintiff  to  know  who  the  stockholders  were  unless  they  de- 
sired the  information  for  the  purpose  of  a  future  suit,  which 
is  in  no  case  allowable.  Moreover,  the  order  is  not  confined 
to  the  stock-book. 

For  the  reasons  above  stated  we  are  of  the  opinion  that  the 
order  for  the  violation  of  which  the  petitioner  was  imprisoned 
was  void,  and  that  therefore  he  should  be  discharged  from  cus- 
tody. This  conclusion  is  based  entirely  upon  the  order  here 
reviewed.  Under  what  circumstances  a  proper  and  authorized 
order  could  be  made  for  the  inspection,  or  for  the  production 
at  the  trial,  of  a  paper,  document,  or  book,  is  a  question  not 
now  before  us. 

The  petitioner  is  discharged. 

Van  Dyke,  J.,  Temple,  J.,  Henshaw,  J.,  and  Harrison,  J., 
concurred. 


CONSTITUTIONAL  LAW— COMPELLING  PRODUCTION  OF" 
BOOKS  AND  PAPERS-rONTEMPT.— A  court  may  compol  the 
production  of  the  books  of  a  party,  to  be  used  in  evidence  on  the 
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trial  by  his  adversary,  upon  a  proper  showing  that  they  contain 
entries  tending  to  prove  the  Issues.  But  it  has  no  right  to  compel 
the  production  of  a  party's  books  and  papers  for  general  inspection 
or  examination  for  fishing  purposes.  An  order  by  which  his  boolcs 
are  tal^en  from  his  custody  and  committed  to  that  of  a  third  person 
for  an  indefinite  period  of  time  for  an  inspection  generally  into  all 
his  affairs  by  the  opposite  party  and  his  counsel,  with  leave  to  talie 
copies  of  the  entries  therein,  is  unwarranted  by  the  law,  amounts  to 
an  unlawful  deprivation  of  his  property  rights,  and  is  in  palpable 
violation  of  his  constitutional  right  to  be  secure  against  unreason- 
able seizure  of  his  papers  and  effects.  A  defendant  who  disobeys 
such  an  order  is  not  liable  to  attachment  as  for  a  contempt:  Lester 
V.  People,  150  111.  408.  41  Am.  St.  Rep.  376.  Appended  to  this  case 
is  a  monographic  note  on  the  power  to  compel  a  party  to  produce 
books  and  papers  as  evidence  and  for  the  examination  of  his  ad- 
versary. 

HABEAS  CORPUS— VOID  ORDER.— One  Imprisoned  for  violat- 
ing an  order  or  judgment  in  excess  of  the  jurisdiction  of  the  court 
rendering  it  may  be  discharged  on  a  writ  of  habeas  corpus:  Ex 
parte  Arnold,  128  Mo.  256,  49  Am.  St  Rep.  557;  In  re  Fanton,  55 
Neb.  703.  70  Am.  St  Bep.  41& 
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INSTRUCTIONS  —  MISLEADING  AND  IRRELEVANT.— 
Instructions  which  tend  to  mislead  are  erroneous,  but  all  Irrelevant 
Instructions  are  not  misleading.  Thus,  an  incomplete  instruction 
apparently  outside  the  issues  is  not  misleading,  where  the  jury 
have  been  fully  instructed  as  to  the  law  applicable  to  the  facts 
in  the  case. 

NEGLIGENCE  OF  CHILDREN  —  PRESUMPTION  —  CON- 
TRIBUTORY NEGLIGENCE.— There  is  no  presumption  of  law 
tJiat  a  boy  nine  years  of  age,  injured  while  playing  around  and 
with  trailer-cars  left  by  a  street  railway  company  at  the  end  of 
Its  line  in  a  city,  did  not  have  capacity  to  understand  that  it  was 
dangerous  for  him  to  go  In  front  of  a  moving  car,  and  it  is,  there- 
fore, proper  to  leave  to  the  jury  the  question  of  his  contributory 
negligence  in  so  doing  free  from  any  such  presumption. 

INSTRUCTIONS  UPON  IRRELEVANT  QUESTION  — EF- 
FECT OF,  UPON  OTHER  INSTRUCTIONS.— In  an  action  against 
a  street  railway  company  for  injuries  occasioned  to  a  boy  while 
playing  around  and  with  trailer-cars,  left  on  a  street  by  the  com- 
pany, an  instruction  that  the  riglit  to  so  use  the  street  must  come 
from  the  city,  which  is  an  irrelevant  and  immaterial  question,  does 
not  weaken  the  force  of  other  instructions  as  to  the  care  required 
of  the  defendant  in  so  occupying  the  street 

INSTRUCTIONS  —  INCONSISTENCIES.  —  A  party  cannot 
complain  of  an  instruction  which  is  a  correct  statement  of  the  law, 
although  It  Is  not  consistent  with  other  instructions  given,  which 
were  more  favorable  to  him. 
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NEGLIGENCE  AS  TO  CHILDREN— CARS  AS  "DANGER- 
OUS MACHINES"— "TURNTABLE"  CASES —Trailer-cars,  left 
standing  by  a  street  railway  company  on  a  track  in  the  street 
when  not  in  use,  and  secured  by  ordinary  brakes,  are  not  "danger- 
ous machines,"  within  the  meaning  of  the  "turntable"  cases,  the 
consequences  of  meddling  with  which  are  not  supposed  to  be  fully 
comprehended  by  infant  minds,  although  the  cars  are  attractive 
to  children,  and  may  be  left  in  a  condition  which  makes  it  possible 
for  them  to  loosen  the  brakes  and  push  the  cars  along  the  track, 
thxia  putting  the  children  in  danger. 

NEGLIGENCE— INJURY  TO  CHILDREN— TRAILER-CARS 
—PROPER  INSTRUCTION— "TURNTABLE"  CASES.— In  an  ac- 
tion against  a  street  railway  company  for  injuries  to  a  boy  nine 
years  of  age,  while  playing  around  and  with  trailer-cars  left  on  a 
street  by  the  company,  it  is  proper  to  Instruct  the  jury  that,  if  they 
believe  from  the  evidence  that  the  element  of  danger  connected 
with  the  trailers  was  not  a  hidden  or  concealed  danger,  but  was 
open  to  the  observation,  and  could  be  comprehended  by  a  boy  of 
the  plaintiff's  age,  with  average  intelligence,  then,  in  such  case,  if 
the  defendant's  cars  were  held  by  brakes  of  the  ordinary  kind,  and 
the  brakes  were  set  in  a  manner  to  hold  the  cars  where  they  were 
left,  unless  some  one  loosened  them,  the  plaintiff  cannot  recover; 
and  such  an  instruction  takes  the  case  out  of  the  class  to  which 
the  "turntable"  and  like  cases  belong. 

TRIAI^SUBMISSION  OF  ISSUES.— Under  a  statute  author- 
izing the  court  to  instruct  the  jury  "to  find  upon  particular  ques- 
tions of  fact  to  be  stated  In  writing,"  if  the  jury  render  a  general 
verdict,  the  court  is  not  required  to  thus  submit  all  the  issues.  It  is 
a  matter  resting  in  its  discretion. 

T.  E.  Qibbon  and  J.  H,  Crimminger,  for  the  appellant. 

Bicknell,  Gibson  &  Trask,  for  the  respondent. 

^'^^  CHIPMAN,  C.  Action  for  personal  injuries.  The  jury 
found  a  general  verdict  for  defendant.  Against  plaintiff's  ob- 
jection, the  court  submitted  certain  questions  to  the  jury,  the 
answers  to  which  were  favorable  to  defendant. 

The  appeal  is  from  an  order  denying  plaintiff's  motion  for 
new  trial.    The  evidence  disclosed  the  following  facts: 

The  defendant  was,  at  the  time  of  the  accident,  engaged  in 
3®*  operating  a  street  railway  on  Pasadena  avenue,  in  East 
Tjos  Angeles;  for  two  days  preceding  the  accident  the  defendant 
had  left  seven  or  eight  small  cars,  commonly  known  as  "trailers," 
at  the  end  of  said  line,  at  the  junction  of  Pasadena  avenue  and 
Daly  street;  it  was  the  custom  of  the  company  to  use  these  cars 
during  the  hours  of  time  when  there  was  the  heaviest  travel,  and 
during  the  interval  were  left,  for  convenience,  at  said  point. 
Pasadena  avenue  was  the  most  generally  used  public  thorough- 
fare in  East  Los  Angeles;  one  of  the  public  schools  of  the  city 
waa  within  one  block  of  this  point  and  another  within  three 
blocks,  and  fully  one-half  of  the  pupils  at  these  schools  passed 
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this  place  in  going  to  and  from  these  schools^  these  trailer-cars 
were  left  at  the  point  in  question  by  the  employes  of  the  de- 
fendant after  being  used  by  them  in  the  morning,  and  were 
pushed  up  to  the  end  of  the  line  beyond  the  point  where  the 
cars  turned  back,  and  the  brakes  were  properly  set  to  hold 
them  and  were  the  only  means  taken  to  hold  the  cars  in  place; 
the  brake  was  operated  by  turning  a  crank  with  a  short  arm 
and  handle,  to  be  turned  by  one  hand,  and  was  held  by  a  "dog," 
that  caught  in  a  ratchet  wheel  on  the  top  of  the  floor  of  the 
platform  of  the  car;  a  kick  with  the  foot  against  the  "dog"  would 
easily  loosen  the  brake;  the  persons  engaged  in  operating  the 
regular  cars  came  to  this  point  about  every  fifteen  minutes  dur- 
ing the  day.  On  the  day  of  the  injury  a  number  of  boys,  includ- 
ing the  plaintiff,  left  one  of  the  public  schools  a  few  minutes 
after  3  o'clock  P.  M.,  and,  on  arriving  at  the  cars,  began  to  play 
with  them  by  pushing  them  a  short  distance  up  the  track, 
starting  them  down  the  grade  and  jumping  on  and  riding  back; 
after  they  had  been  playing  about  half  an  hour  they  started 
down,  as  usual,  with  two  cars,  the  plaintiff  standing  on  the 
step  running  along  lengthwise  on  the  side  of  the  front  car. 
He  rode  down  part  of  the  distance  in  this  way,  when  he 
jumped  from  the  step  of  the  car  to  the  ground  and  ran  from 
ten  to  twenty  feet  ahead  of  the  car,  and  started  across  the  track 
in  front  of  it,  when  his  foot  was  caught  by  a  splinter  of  wood 
projecting  above  the  ground  from  one  of  the  cross-ties,  which 
caught  in  his  shoe,  throwing  him  to  the  ground,  and  before  he 
could  extricate  himself  he  was  caught  and  run  over  by  the  for- 
ward car.  Plaintiff  had  not  been  on  the  cars  in  question  ^^* 
before  the  afternoon  on  which  the  injury  occurred,  and  one  of 
the  boys  testified  that  he  warned  plaintiff  to  keep  off  the  cars; 
the  grade  at  the  point  in  question  was  very  slight,  and  the  cars, 
when  started  back,  came  very  slowly,  and  he  would  have  had 
ample  time  to  get  across  the  track  before  the  car  overtook  him 
if  he  had  not  been  thrown  down  by  the  splinter  catching  in  his 
shoe;  plaintiff  was  of  the  age  of  nine  years  and  nine  months. 
About  2:45  or  3  o'clock  P.  M,,  and  before  the  accident,  the 
employ^  of  defendant  in  charge  of  the  trailer-cars  was  at  the 
cars  and  found  two  boys  playing  with  them,  and  that  the  brake 
of  one  of  the  cars  was  unloosened,  but  all  the  other  brakes  were 
set;  he  made  the  boys  leave  the  cars  and  he  set  the  loose  brake. 
Appellant  confines  his  argument  exclusively  to  alleged  erro- 
neous instructions. 
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The  court  gave  six  instructions  as  asked  by  plaintiff,  with 
some  modifications  as  to  two  of  them  not  now  objected  to. 
These  instructions  were  quite  favorable  to  plaintiff,  and  we  do 
not  understand  that  plaintiff  questions  their  correctness.  His 
contention  is,  that  the  court  gave  certain  instructions  at  re- 
quest of  defendant,  two  of  which  (11  and  12)  are  contradictory 
of  and  inconsistent  with  the  instructions  given  for  plaintiff, 
and  do  not  correctly  state  the  law;  that  instructions  1  and  2 
are  outside  the  issues;  that  instruction  10  is  misleading,  and 
that  instruction  8  does  not  state  the  law  correctly. 

Defendant's  instructions  1  and  2  were  that  "street  railway 
companies  are  not  required  to  use  the  same  care  to  avoid  in- 
juring persons  who  are  not  passengers  as  they  are  to  avoid  in- 
jury to  persons  who  are  passengers";  and  that  "the  plaintiff  was 
not  a  passenger,  nor  entitled  to  the  rights  of  a  passenger,  when 
the  injuries  of  which  he  complains  were  received."  "We  sup- 
pose these  instructions  were  given  because  there  was  evidence 
that  plaintiff  was  riding  on  the  trailer-cars.  The  jury  were 
not  told  what  the  defendant's  liability  was  to  passengers,  and 
to  inform  the  jury  that  plaintiff  was  not  entitled  to  the  rights 
of  passengers  left  the  instruction  incomplete.  It  was  appar- 
ently outside  the  issues.  Still,  we  cannot  see  how  it  could  have 
misled  the  jury,  especially  as  they  were  fully  instructed  as  to 
the  law  applicable  to  the  facts  in  the  case.  The  rule  invoked 
by  plaintiff  does  not  go  so  far  as  to  make  all  irrelevant  instruc- 
tions *®*  error.  It  must  appear  that  they  at  least  tended  to 
mislead. 

Instruction  8  was  as  follows:  "There  is  no  presumption  of 
law  that  plaintiff  did  not  have  capacity  to  understand  that  it 
was  dangerous  for  him  to  go  in  front  of  a  moving  car;  and, 
unless  the  evidence  shows  that  he  did  not  have  such  capacity, 
contributory  negligence  on  his  part,  if  shown  by  the  evidence, 
is  a  good  defense  to  the  action." 

We  are  asked  to  hold  to  the  rule  of  the  common  law  that 
minors  under  the  age  of  fourteen  years  are  presumably  without 
discretion  and  judgment,  and  that  evidence  is  necessary  to  re- 
move the  presumption.  It  was  proper  to  leave  the  question  of 
contributory  negligence  to  the  jury  free  from  any  presumption 
as  to  plaintiff's  incapacity.  The  only  testimony  as  to  the  fact 
was  given  by  the  plaintiff's  mother,  who  said  that  he  "was  not 
a  particularly  bright  or  intelligent  child."  The  law  upon  the 
point  is  stated  in  Studer  ?.  Southern  Pac.  Co.,  121  Cal.  400,  66 
Am.  St.  Rep.  39. 
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Instruction  10  was  as  follows:  '^Whether  the  defendant's 
trailer-cars  should  have  been  permitted  to  stand  on  the  track 
in  the  street  during  the  hours  of  the  day  when  they  were  not 
needed  for  carrying  passengers,  was  a  question  to  be  determined 
by  the  city  authorities,  and  is  a  wholly  irrelevant  and  immate- 
rial question  in  this  case." 

It  is  objected  that  this  instruction  was  confusing  and  mis- 
leading to  the  jury,  because  they  had  been  previously  told  that 
the  questions  of  the  manner  of  leaving  the  cars,  the  place  where 
they  were  left,  etc.,  were  to  be  considered  by  them  in  deter- 
mining whether  defendant  was  negligent  or  not.  It  seems  to 
us  that  this  particular  instruction  was  intended  to  show  sim- 
ply that  the  city  authorities  alone  could  determine  whether 
the  cars  should  be  permitted  to  be  left  on  the  street  for  the 
convenience  of  defendant.  It  is  true  that  the  right  to  so  use 
the  street  must  come  from  the  city,  and  in  so  saying  to  the  jury 
the  court  did  not  weaken  the  force  of  the  other  instructions  as 
to  the  care  defendant  should  exercise  in  so  occupying  the  street. 
Instruction  11  was  as  follows:  "If  the  jury  believe  from  the 
evidence  that  any  element  of  danger  connected  with  the  de- 
fendant's trailer  by  which  plaintiff  was  injured  was  not  a  *®® 
hidden  or  concealed  danger,  but  was  open  to  the  observation 
and  could  be  comprehended  by  a  boy  of  average  intelligence, 
of  the  age  of  plaintiff,  and  if  you  further  believe  that  the 
trailer,  when  left  on  the  track  by  defendant's  employes  the 
day  of  the  accident,  was  held  by  brakes  of  the  ordinary  kind, 
and  that  the  brakes  were  set  in  a  manner  to  hold  the  cars  where 
they  were  unless  someone  should  loosen  the  brakes,  the  plain- 
tiff cannot  recover." 

The  jury  had  been  told  "that  the  fact,  as  shown  by  the  evi- 
dence, that  the  brakes  of  the  car  in  question  were  set  when  the 
cars  were  left  on  the  track  in  the  way  in  which  such  brakes 
were  usually  set  or  fastened,  or  according  to  the  usual  custom 
of  defendant,  is  a  matter  to  be  considered  by  the  jury  in  passing 
upon  the  question  as  to  whether  the  defendant  exercised  ordi- 
nary care  in  the  way  it  placed  and  maintained  said  cars  at  the 
place  in  question;  ....  and  they  should  consider  the  danger, 
if  any  there  was,  attending  the  leaving  of  the  cars  at  the  place 
in  question,  whether  said  cars  were  of  a  dangerous  nature  likely 
to  cause  an  injury  of  the  kind  complained  of,  and  were  likely 
to  attract  children  thereon  for  amusement  and  play,  the  manner 
in  which  they  were  fastened,  the  publicity  of  the  place,  whether 
defendant,  in  the  exercise  of  reasonable  care  and  diligence, 
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should  have  securely  fastened  them,  or,  if  that  was  impractic- 
able, whether,  in  the  exercise  of  such  diligence,  it  was  its  duty  to 
leave  them  in  charge  of  an  attendant,"  etc.  It  is  claimed  that 
these  instructions  are  contradictory  of  instruction  11,  supra, 
and  irreconcilable  with  it. 

If  the  last  instruction  is  a  correct  statement  of  the  law,  as  we 
think  it  is,  plaintiff  cannot  complain  even  if  it  was  inconsistent 
with  the  instructions  which  were  manifestly  more  favorable  to 
plaintiff.  If  the  jury  had  given  their  verdict  for  plaintiff,  the 
defendant  might  have  complained.  Plaintiff  contends,  how- 
ever, that  instruction  11  was  not  a  correct  statement  of  the  law 
because  it  violates  the  principles  laid  down  in  the  "turntable 
cases,"  which,  it  is  claimed,  apply  here.  The  rule  in  these  cases 
as  held  by  this  court  will  be  found  in  Barrett  v.  Southern  Pac. 
Co.,  91  Cal.  296,  25  Am.  St.  Eep.  186.  In  a  later  case  (Peters 
V.  Bowman,  115  Cal.  345,  56  Am.  St.  Eep.  106),  it  was  said: 
"The  rule  of  the  turntable  cases  is  an  exception  to  the  general 
^^*  principle  that  the  owner  of  land  is  under  no  legal  duty  to 
keep  it  in  a  safe  condition  for  others  than  those  whom  he  in- 
vites there,  and  that  trespassers  take  the  risk  of  injuries  from 
ordinary  visible  causes;  and  it  should  not  be  carried  beyond  the 
class  of  cases  to  which  it  has  been  applied.  And  the  cases  to 
which  the  rule  has  been  applied,  so  far  as  our  attention  has  been 
called  to  them,  are  nearly  all  cases  where  the  owner  of  land  has 
erected  on  it  dangerous  machinery,  the  consequences  of  med- 
dling with  which  are  not  supposed  to  be  fully  comprehended  by 
infant  minds." 

The  cases  illustrating  the  principles  of  the  turntable  cases  are 
quite  fully  set  forth  in  the  opinion  and  need  not  be  restated. 

The  recent  case  of  Kaumerer  v.  City  Electric  Ry.  Co.,  116 
Mich.  306,  72  Am.  St.  Rep.  525,  is  very  similar  to  this  one,  the 
principal  difference  in  its  facts  being  that  in  the  Michigan  case 
the  car  had  no  brakes.  It  was  testified  by  the  conductor  in 
charge  of  the  cars  in  that  case  that  when  the  flat-car  was  left 
at  the  point  where  the  accident  happened  *Tie  blocked  the 
wheels  with  a  stone  and  a  stick,  which  could  be  removed  by  the 
kick  of  a  small  boy,  if  he  hit  it  hard,  and  that  he  always  blocked 
thiB  car  every  time  he  left  it."  The  court  in  its  decision 
gave  the  question  very  careful  consideration,  reviewing  the 
turntable  cases  from  the  first  one — Railroad  Co.  v.  Stout,  17 
Wall.  657 — and  reached  the  conclusion  that  they  do  not  fur- 
nish the  rule  by  which  such  a  case  as  this  is  to  be  determined. 
It  waa  held  upon  the  undisputed  facts  that  the  court  should 


190  Gf.orge  17.  Los  Angeles  Ry.  Co.       [California, 

have  instructed  the  Jury  to  find  a  verdict  for  the  defendant. 
Speaking  of  Railroad  Co.  v.  Stout,  17  Wall.  657,  the  court 
said:  "It  is  difficult  to  see  how  that  case  can  be  likened  to  the 
present.  In  that  case,  a  dangerous  piece  of  machinery  was  left 
open,  exposed,  and  unguarded,  to  the  knowledge  of  defendant. 
The  turntable  itself  was  dangerous.  The  car  in  question  in 
the  present  ca^e  was  not  dangerous  in  its  construction.  It  was 
a  plain  car,  with  four  wheels,  with  no  machinery  about  it.  It 
had  no  brake,  but  was  a  small  platform-car.  It  is  true  that  it 
stood  upon  a  track  where  it  might  be  moved  by  several  children 
applying  their  united  strength.  Several  children  might  in  the 
same  way  move  a  wagon  or  carriage  left  beside  the  highway. 
We  apprehend  that  no  claim  of  negligence  could  be  sustained 
against  the  owner  of  such  a  vehicle  if  one  of  the  children 
climbing  ^^  on  it  should  fall  off  and  be  run  over,  even  if  the 
wheels  were  left  without  blocking." 

It  is  not  contended  that  these  trailer-cars  were  objects  danger- 
ous to  children,  and  it  has  been  held  that  cars  are  not  "danger- 
ous machines"  within  the  meaning  of  the  rule  in  some  of  the 
turntable  cases:  Elliott  on  Railroads,  sec.  1260;  but  it  is  urged, 
as  it  was  urged  in  the  Michigan  case,  that  because  the  cars  were 
left  in  a  condition  which  made  it  possible  for  children  to  loosen 
the  brakes  and  push  the  cars  along  the  track  the  cars  became 
dangerous,  and,  being  attractive  objects  to  children,  they  were 
likely  to  move  them  and  thus  be  put  in  danger.  It  will  be  ob- 
served that  the  court  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  the  element  of  danger  connected  with 
these  trailers  was  not  a  hidden  or  concealed  danger,  but  was 
open  to  the  observation,  and  could  be  comprehended  by  a  boy 
of  plaintiff's  age  with  average  intelligence,  then  in  such  case  if 
defendant's  cars  were  held  by  brakes  of  the  ordinary  kind,  amd 
the  brakes  were  set  in  a  manner  to  hold  the  cars  where  they  were 
left,  unless  some  one  loosened  them,  the  plaintiff  cannot  re- 
cover. We  think  such  an  instruction  takes  the  case  out  of  the 
class  to  which  the  turntable  cases  belong,  and  like  cases,  such 
as  Branson  v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193,  where 
lumber  was  negligently  piled,  and  analogous  cases,  and  stated 
the  law  correctly  as  applicable  to  the  undisputed  facts  in  this 
case. 

Appellant  alleges  error  in  submitting  certain  special  inter- 
rogatories to  the  jury  for  answer.  It  is  said  that  they  were  of 
a  character  calculated  to  lead  up  to  a  general  verdict  for  defend- 
ant and  did  not  embrace  all  the  issues  involved.     The  court  was 
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authorized  by  section  625  of  the  Code  of  Civil  Procedure  to  in- 
etruct  the  jury  "to  find  upon  particular  questions  of  fact  to  be 
stated  in  writing"  if  the  jury  render  a  general  verdict.  It  is 
a  matter  resting  in  the  discretion  of  the  court:  Smith  v.  Occi- 
dental etc.  S.  S.  Co.,  99  Cal.  462;  and  the  court  was  not  re- 
quired to  thus  submit  all  the  issues. 
The  order  should  be  affirmed. 

Cooper,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  la 
affirmed.  McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


INSTRUCTIONS  —  HARMLESS  ERROR— CONFLICTING  IN- 
STRUCTIONS—REVERSIBLE ERROR,— An  erroneous  charge  to 
a  jury  is  no  ground  for  a  reversal  of  judgment,  where  it  manifestly 
worked  no  injury  to  the  losing  party:  Note  to  Johnson  v.  Glidvien, 
74  Am.  St.  Rep.  801;  Macfarland  v.  Heim,  127  Mo.  327,  48  Am.  tJt. 
Rep.  629;  Mexican  Cent.  Ry.  Co.  v.  Lauricella,  87  Tex,  277,  47  Am. 
St.  Rep.  108;  and  an  error  in  a  particular  instruction  is  harmless  if 
all  the  instructions,  talien  together,  fairly  present  the  case  to  the 
jury:  Marljowitz  v.  Kansas  City,  125  Mo.  485,  46  Am.  St.  Rep.  498. 
But  that  conflicting  and  misleading  instructions  are  good  ground 
for  a  reversal  of  judgment,  though  the  correct  rule  is  announced 
In  one  part  of  the  charge,  see  Carson  v.  Stevens,  40  Neb.  112,  42 
Am.  St.  Rep.  661.  It  is  reversible  error  to  give  conflicting  instruc- 
tions: Bluedorn  v.  Missouri  Pac.  Ry.  Co.,  108  Mo.  439,  32  Am.  St 
Rep.  615. 

NEGLIGENCE  WHERE  CHILDREN  ARE  INJURED.— A  child 
of  such  tender  years  as  to  be  incapable  of  exercising  any  judgment 
or  discretion  cannot  be  charged  with  contributory  negligence,  but 
If  it  has  attained  such  an  age  as  to  be  capable  of  exercising  judg- 
ment and  discretion,  it  is  bound  to  use  such  reasonable  care  as 
one  of  its  age  and  mental  capacity  Is  capable  of  using,  and  ita 
failure  to  do  so  Is  negligence:  Twist  v.  Winona  etc.  R,  R.  Co.,  39 
Minn.  164,  12  Am.  St.  Rep.  626.  These  two  points  are  vaguely 
located,  and  there  lies  between  them  a  shadowy  stretch  of  years, 
during  which  It  Is  proper  and  necessary  to  submit  the  question  to 
the  jury,  In  a  given  case,  whether  or  not,  considering  the  age  of 
the  child.  Its  capacity,  Intelligence,  and  discretion,  together  with 
the  surroundings  and  circumstances  of  the  case,  It  has  been  guilty 
of  contributory  negligence,  forfeiting  Its  right  to  recover:  Note  to 
Studer  v.  Southern  Pac.  Co.,  66  Am.  St.  Rep.  44;  monographic  note 
to  Barnes  v.  Shreveport  etc.  R.  R.  Co.,  49  Am.  St  Rep.  410,  on  negli- 
gence In  dealing  with  children. 

NEGLIGENCE  —  "DANGEROUS  MACHINES."  —  RAILROAD 
CARS  and  similar  machinery  are  not  "dangerous  machines,"  within 
the  meaning  of  the  rule  in  what  are  known  as  the  "turntable 
cases":  Note  to  Barnes  v.  Shreveport  etc.  R.  R.  Co.,  49  Am.  St  Rep. 
421.  If  a  person,  no  matter  what  his  age,  Is  upon  the  track  or 
yard  of  a  railroad  company,  without  inducement  or  Invitation,  ex- 
press or  implied,  for  him  to  enter,  and  he  is  neither  a  passenger 
nor  on  his  way  to  become  one,  but  is  there  merely  for  his  amuse- 
ment and  using  the  track  or  yard  as  a  playground,  he  is  a  mere 
intruder  and  trespasser,  to  whom  the  railway  company  owes  no 
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duty,  except  the  negative  one  not  maliciously,  or  with  gross  or  reck- 
less carelessness,  to  run  over  or  injure  him.  Hence,  In  case  of  an 
accident,  the  company  is  not  liable  for  injury  to  one  so  upon  its 
property,  unless  it  is  guilty  of  gross  negligence:  Note  to  Barnes  v. 
Shreveport  etc.  R.  R.  Co.,  49  Am.  St.  Rep.  421,  treating  of  negli- 
gence in  dealing  with  children.  See,  also,  Railroad  Co.  T.  Mackey, 
53  Ohio  St  370.  53  Am.  St  Bep.  641. 


HIGGINS  y.  MAFSOIT. 
[126  Gallfomia,  467.] 

MORTGAGE  IN  EQUITY— HOW  CREATED.— An  agree- 
naent  In  writing  to  give  a  mortgage,  or  a  mortgage  defectively  exe- 
cuted, or  an  Imperfect  attempt  to  create  a  mortgage  or  to  appro- 
priate specific  property  to  the  discharge  of  a  particular  debt,  will 
create  a  mortgage  in  equity,  or  a  specific  equitable  lien  on  the 
property  Intended  to  be  mortgaged. 

MORTGAGE  IN  EQUITY— IMMATERIALITY  OF  FORM. 
The  form  of  an  instrument  which  creates  a  specific  equitable  lien 
or  mortgage  on  property  Is  unimportant  The  writing  Is  sufilcient 
when  It  clearly  indicates  an  Intention  to  make  some  particular 
property  therein  described  a  security  for  a  debt. 

MORTGAGE  IN  EQUITY— WHAT  CONSTITUTBS-FORE- 
CLOSURE— MAXIM  OF  EQUITY.— A  writing  appended  to  a  note 
and  signed  by  the  maker,  and  which  states  that  he  has  deposited 
with  the  payee  "as  security"  his  govwnment  patent  to  certain  de- 
scribed land,  together  with  a  further  statement  that  he  agrees  "to 
transfer  and  assign  over"  to  the  payee  all  of  his  "right  and  title" 
to  said  land,  should  he  fail  to  pay  his  obligation,  creates  an  equita- 
ble mortgage,  enforceable  by  foreclosure  proceedings,  for  it  Is  mani- 
fest that  the  land  should  stand  as  security  for  the  debt  and  the 
land  is  sufliciently  described  to  Indicate  what  was  Intended  to 
be  mortgaged.  It  is  not  material  that  the  second  part  of  the  con- 
tract is  executory,  because  equity  regards  as  done  that  which  ought 
to  be  done. 

George  D.  Collins,  for  the  appellant. 

J.  N.  Gillett,  for  the  respondent. 

*«''  CHIPMAN  C.  Foreclosure.  Defendant  had  judgment 
on  a  general  demurrer  to  the  complaint,  from  which  plaintiff 
appeals. 

■***  The  action  is  brought  against  defendant  as  administratrix 
of  her  deceased  husband's  estate.  The  complaint  alleges  that 
Homer  Manson  in  his  lifetime  executed  and  delivered  to  plain- 
tiff his  certain  written  instrument,  of  which  the  following  is  a 
copy: 
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"$100.00.  San  Francisco,  Cal.  Sept.  2d,  1896. 

"One  day  after  date  (without  grace),  I  promise  to  pay  to  the 
order  of  Charles  H.  Higgins  the  sum  of  one  hundred  and  no 
100  dollars  for  value  received,  with  interest  at  the  rate  of 
one  per  cent  per  month  imtil  paid,  both  principal  and  interest 
payable  only  in  United  States  gold  coin. 

"(Signed)    H.  MANSON." 

"San  Francisco,  Cal.,  Sept.  2,  1896. 

**In  consideration  of  the  sum  of  one  hundred  no  100  dol- 
lars, loaned  me  by  Chas.  H.  Higgins,  I  this  day  deposit  with 
him  as  security  my  government  patent  to  160  acres  of  timber 
land  in  Humboldt  county — certificate  No.  7072 — dated  at  Wash- 
ington, D.  C,  the  18th  day  of  October,  1889;  said  certificate  to 
be  returned  to  me  if  the  sum  of  one  hundred  dollars,  and  in- 
terest at  the  rate  of  one  per  cent  per  Mo.,  is  paid  in  one  year 
from  date. 

"I  further  agree  to  transfer  and  assign  over  to  Chas.  H.  Hig- 
gins all  my  right  and  title  to  said  160  acres  of  land — certificate 
No.  7072 — should  I  fail  to  pay  my  obligation  of  one  hundred 
dollars  and  interest  on  September  2,  1897. 

"(Signed)    HOMER  MANSON. 

'^Witness: 

"(Signed)     Geo.  E.  Dodge." 

The  complaint  alleges  that  the  patent  referred  to  in  the  in- 
strument was  issued  to  Manson  on  October  18,  1889,  by  the 
United  States,  whereby  title  was  transferred  to  Manson  to  the 
knd  sought  to  be  sold,  describing  it;  alleges  nonpayment  and 
waives  recourse  against  the  property  of  the  estate  other  than  the 
above-described  property,  and  prays  judgment  "for  the  fore- 
closure of  said  lien  and  for  the  sale  of  said  real  property  in 
satisfaction  of  said  lien,"  and  for  general  relief. 

Appellant  concedes  that  a  lien  cannot  be  created  by  the  mere 
deposit  of  a  title  deed;  but  he  contends  that  a  lien  in  the  nature 
■**"  of  a  mortgage  may  be  imposed  upon  land  without  com- 
pliance with  section  2922  of  the  Civil  Code:  Citing  Dingley  v. 
Bank  of  Ventura,  57  Cal.  471;  Hill  v.  Eldred,  49  Cal.  398; 
Kreling  v.  Kreling,  118  Cal.  419,  and  some  other  causes;  also 
Civ.  Code,  sees.  1636,  1647,  1656,  2872,  2881.  As  to  when  a 
written  memorandum  makes  the  deposit  of  a  title  deed  a  mort- 
gage he  cites  1  Jones  on  Mortgagee,  sec.  187;  2  Pomeroy's 
Equity  Jurisprudence,  sees.  1235,  1237,  1266;  1  Beach's  Modem 
Equity  Jurisprudence,  sec.  291.     To  the  point  that  the  contract 
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does  not  set  forth  a  description  of  the  mortgaged  premises,  it  is 
claimed  that  reference  is  made  to  the  patent  and  by  the  latter 
the  description  is  furnished;  that  the  maxim.  Id  certum  est 
quod  certum  reddi  potest,  applies:  Citing  Prebble  v.  Abrahams, 
88  Cal.  251,  22  Am.  St.  Eep.  301;  Towle  v.  Carmelo  etc.  Co.,  99 
Cal.  398. 

Eespondent  concedes  that  the  law  of  this  state  recognizes  an 
equitable  mortgage,  and  also  concedes  that  an  instrument  may 
be  drawn  contemporaneous  with  the  deposit  of  the  title  deeds 
which  a  court  of  equity  will  enforce  as  an  equitable  mortgage; 
but  it  is  contended  that  it  must  be  such  an  agreement  as  meets 
the  requirements  of  our  code,  and  must  leave  no  doubt;  and, 
further,  that  the  instrument  should  "expressly  state  that  the 
debt  was  'secured  by,  or  be  a  charge  on,  the  land  described  in 
the  deed'  '*:  Citing  3  Pomeroy's  Equity  Jurisprudence,  sec.  1266; 
and  relying  especially  upon  Gardner  v.  McClure,  6  Minn.  250. 
The  parties,  by  their  mutual  concessions,  have  reduced  the  in- 
quiry to  the  single  question  as  to  the  true  purport  and  mean- 
ing of  the  written  instrument  pleaded.  The  true  rule,  aa 
we  think,  was  correctly  stated  in  Howard  v.  Iron  etc.  Co.,  62 
Minn.  298:  "Every  express  agreement  in  writing,  whereby  the 
party  clearly  indicates  an  intention  to  make  some  particular 
property  therein  described  a  security  for  a  debt,  creates  an  equi- 
table lien  upon  the  property,  which  is  enforceable.  The  form 
of  the  writing  is  not  important,  provided  it  sufficiently  appears 
that  it  was  thereby  intended  to  create  a  security.  If  that  in- 
tention appears,  it  will  create  a  mortgage  in  equity,  or  a  specific 
lien  on  the  property  so  intended  to  be  mortgaged":  Citing,  in 
support  thereof,  2  Pomeroy's  Equity  Jurisprudence,  sees.  1335, 
*''»  1236;  Payne  v.  Wilson,  74  N.  Y.  348;  Daggett  v.  Rankin, 
31  Cal.  321;  White  Water  etc.  Co.  v.  Vallette,  21  How.  414. 
We  are  not  concerned,  at  this  time,  as  to  the  rights  of  third 
persons  or  creditors  of  the  estate.  If  the  complaint  is  good  as 
between  the  parties  to  the  action,  it  is  not  demurrable:  Howard 
V.  Iron  etc.  Co.,  62  Minn.  298.  Gardner  v.  McClure,  6  Minn. 
250,  is  a  very  well-considered  and  instructive  case.  The  agree- 
ment there,  however,  clearly  showed  an  intention  to  fix  the  lien 
upon  the  deed  and  not  upon  the  land  described  therein,  and  the 
opinion  in  the  case  is  mainly  a  learned  review  of  the  doctrine 
from  its  inception  in  England  as  applicable  to  the  mere  deposit 
of  the  deed  unaccompanied  by  any  clear  intention  to  place  a 
lien  upon  the  land  itself.  There  was  in  that  case  no  such  clause 
in  the  contract  as  the  concluding  paragraph  of  the  instrument 


Oct.  1699.]  Hart  v.  Church.  195 

here.  In  this  paragraph  there  is,  we  think,  a  clear  intention  to 
make  a  transfer  of  the  land  itself  by  Manson,  should  he  fail  to 
pay  as  agreed.  Reading  the  entire  instrument,  it  seems  to  us 
the  intention  is  made  manifest  that  the  land  should  stand  as 
security  for  the  debt,  and  the  land  is  suiB&ciently  described  to 
indicate  what  was  intended  to  be  mortgaged.  It  is  no  answer 
that  this  part  of  the  agreement  was  executory,  for  equity  re- 
gards as  done  that  which  ought  to  be  done:  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1337.  In  Daggett  v.  Kankin,  31  Cal.  321, 
Mr.  Justice  Currey  gives  what  Mr.  Pomeroy  calls  "an  admirable 
statement  of  this  truth,"  namely:  '"The  doctrine  seems  to  be 
well  established  that  an  agreement  in  writing  to  give  a  mort- 
gage, or  a  mortgage  defectively  executed,  or  an  imperfect  at- 
tempt to  create  a  mortgage,  or  to  appropriate  specific  property 
to  the  discharge  of  a  particular  debt,  will  create  a  mortgage  in 
equity,  or  a  specific  (equitable)  lien  on  the  property  intended  to 
be  mortgaged.** 
I  advise  that  the  judgment  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed.  Temple,  J.,  McFarland,  J.,  Henshaw,  J. 

EQUITABLE  MORTGAGES  —  CREATION  OP  —  FORM.—  Ad 
equitable  mortgage  arises  whenever  a  writing  shows  a  clear  agree- 
ment to  make  some  particular  property  security  for  the  debt  or 
obligation  mentioned  therein:  Dulaney  v.  Willis,  95  Va.  606,  64  Am, 
St,  Rep,  815,  and  note  thereto  showing  that  the  form  of  the  con- 
ti*act  is  immaterial,  provided  the  intent  to  create  a  security  ap- 
pears. A  mortgage  defectively  executed,  or  an  imperfect  attempt 
to  create  a  mortgage  upon  specific  property,  for  the  purpose  of  se- 
curing a  debt,  will  create  a  specific  lien  upon  the  property  intended 
to  be  mortgaged:  Peers  v.  McLaughlin,  88  CaL  2M^  22  Am.  St 
Rep.  806b 


HART  V.  CHURCH. 
[126  California,  471.] 

HOMESTEAD— MORTGAGE  OP— EXECUTION  AND  VA- 
LIDITY.—A  mortgage  upon  a  homestead  is  not  valid  nnless  the 
Instrument  has  been  Jointly  and  concurrently  executed  by  both 
husband  and  wife.  A  mortgage  upon  a  homestead  executed  by  a 
wife  alone  is  a  nullity. 

HOMESTEAD- MORTGAGE  OP,  BY  WIPE  ALONB-VA- 
LIDITY.— A  mortgage  upon  a  homestead,  executed  by  a  wife  alone, 
and  recorded  as  her  mortgage,  acquires  no  validity  from  the  fact 
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that  her  husband,  several  months  afterward,  Indorsed  upon  the 
mortgage  a  statement  that  he  Joined  and  concurred  therein  as  of 
the  date  when  it  was  executed,  although  such  statement  is  signed 
and  aclcnowledged,  and  part  of  record. 

HOMESTEAD— MORTGAGE  OF,  BY  WIFE  ALONE— PRO- 
CUREMENT BY  FRAUD— VALIDITY.— A  mortgage  upon  a  home- 
stead, executed  by  a  wife  alone,  is  a  void  instrument,  regardless 
of  the  question  of  fraud  in  its  procurement. 

FRAUD  IN  OBTAINING  SECURITY— CANCELLATION. 
As  a  mortgage  to  secure  a  valid  note  may  be  procured  by  fraud, 
the  mortgage  may  be  canceled,  leaving  the  note  outstanding. 

LIMITATIONS  OF  ACTIONS— FRAUDULENT  CONTRACT 
—ENFORCEMENT  OF.— If  a  party  who  has  procured  a  fraudu- 
lent contract,  or  who  seeks  to  talte  advantage  of  it,  aslcs  to  have 
it  declared  valid,  or  to  enforce  its  executory  terms,  thus  asking 
affirmative  relief,  the  statute  of  limitations  does  not  bar  the  de- 
fendant, in  such  a  case,  from  objecting  to  the  validity  or  to  the 
enforcement  of  the  contract  upon  the  ground  of  fraud. 

MORTGAGE  AND  NOTE— VALIDITY— RATIFICATION— 
ESTOPPEL.— As  a  mortgage  upon  a  homestead  executed  by  a  wife 
alone  is  void,  neither  the  husband  nor  his  wife  can  ratify  it  so  as 
to  give  it  validity,  or  be  estopped  by  conduct  from  asserting  its 
invalidity.  But  the  rule  is  otherwise  as  to  a  wife's  note  secured 
by  the  mortgage. 

CONTRACTS— VALUABLE  CONSIDERATION- WHAT  IS. 
The  extinguishment  of,  or  security  for,  a  pre-existing  debt  con- 
stitutes a  valuable  consideration  for  the  sale  or  assignment  of  prop- 
erty. 

FRAUDULENT  CONVEYANCES— BURDEN  OF  PROOF- 
HOW  SHIFTED.— If  a  plaintiff  attacks  a  conveyance  as  in  fraud  of 
his  rights,  it  is  incumbent  upon  him  first  to  show  the  fraudulent 
Intent  of  the  vendor.  The  burden  then  shifts  to  the  purchaser  to 
show  a  valuable  consideration,  and,  this  shown,  the  burden  again 
shifts  to  the  plaintiff,  who  must  show  the  vendee's  knowledge  of 
the  fraudulent  intent  of  the  vendor. 

FRAUD  IN  SALE  OF  NOTE  AND  MORTGAGE-PROOF 
OF  PURCHASER'S  KNOWLEDGE  —  NECESSITY  OF.— After 
proof  of  the  fraudulent  intent  of  the  vendor  of  a  note  and  mortgage, 
and  proof  by  a  purchaser  thereof  that  he  took  the  note  and  mort- 
gage before  maturity  and  paid  a  valuable  consideration  therefor, 
a  decree  declaring  the  note  to  be  fraudulent  and  voidable,  and 
ordering  its  cancellation,  cannot  be  sustained,  where  the  plaintiff, 
in  an  action  for  the  rescission  and  cancellation  of  the  mortgage, 
on  the  ground  that  it  was  procured  by  menace  and  fraud,  failed  to 
prove  that  the  purchaser  had  knowledge  of  the  fraud  and  of  the 
fraudulent  intent  of  the  vendor  in  making  the  sale  to  him.  But 
the  mortgage,  if  void,  may  be  canceled,  regardless  of  the  alleged 
fraud. 

HUSBAND  AND  WIFE— ACTION  BY  WIFE.— A  HUS- 
BAND is  not  a  necessary  party  to  an  action  brought  by  his  wife 
In  protection  of  her  homestead  right, 

John  G.  North,  for  the  appellants. 

Wilfred  M.  Peck  and  William  J.  Hunsaker,  for  the  respond- 
ent. 
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-*"  HENSHAW,  J.  Plaintiff  brought  Her  action  to  procure 
the  surrender  and  cancellation  of  a  mortgage  in  the  sum  of  five 
thousand  dollars  upon  the  homestead.  She  pleaded  that  in 
January,  1894,  when  she  was  the  wife  of  Hart,  the  latter  exe- 
cuted and  acknowledged  the  declaration  of  homestead  upon  the 
premises  in  question.  Thereafter,  in  January,  1895,  her  hus- 
band, for  a  valuable  consideration,  conveyed  to  her  all  his  in- 
terest in  the  land,  and  ever  since  that  day  she  has  been  the 
owner  in  fee  thereof.  She  was  induced  by  her  husband  to 
admit  to  her  household  the  defendant  Katharine  A.  Church. 
Katharine  A.  Church  and  her  husband  became  and  continued 
to  be  unduly  intimate  with  each  other.  In  the  month  of  De- 
cember, 1894,  they  entered  into  a  conspiracy  and  agreement, 
"whereby  they  confederated,  and  agreed  together  that  they 
would,  for  their  joint  and  mutual  use  and  benefit,  by  threats, 
intimidation,  and  undue  influence,  compel  plaintiff  to  execute 
and  deliver  to  said  defendant  Katharine  A.  Church  a  mort- 
gage upon  said  real  estate  to  secure  the  payment  to  her  of  the 
sum  of  five  thousand  dollars,  notwithstanding  the  fact  that 
said  plaintiff  was  not  indebted  to  said  defendant  in  any  sum 
whatever."  While  plaintiff  was  in  a  distracted  mental  and  fee- 
ble bodily  condition,  in  pursuance  of  the  conspiracy,  Kath- 
arine A.  Church  threatened  and  told  plaintiff  that  if  plaintiff 
*"*  did  not  at  once  execute  the  mortgage  "she,  said  defendant, 
would  procure  the  husband  of  plaintiff  to  obtain  a  divorce  from 
plaintiff,"  and  Katharine  A.  Church  induced  the  husband  to 
write  plaintiff  a  letter,  and  he  did  write  her  a  letter,  threat- 
ening that  he  would  procure  a  divorce  from  her  if  she  did  not 
immediately  execute  the  mortgage  demanded  by  the  defendant. 
"By  reason  of  the  representations  and  threats  of  the  defend- 
ant and  the  commands  of  her  husband  she  was  put  in  fear 
and  greatly  distressed,  and  believed,  in  her  enfeebled  mental 
and  physical  condition,  that  her  husband  would  sue  for  a  divorce 
and  attempt  to  ruin  her  in  character  if  she  refused  to  execute 
the  mortgage,"  and  under  such  fears  she  executed  it  upon  the 
seventh  day  of  March,  1895.  Upon  the  first  day  of  August 
following,  Roswcll  Hart,  her  husband,  executed  the  following 
written  instrument  upon  the  same  paper  which  contained  the 
mortgage:  "I,  Roswell  Hart,  husband  of  Eleanor  Hart,  for  a 
valuable  consideration,  hereby  join  and  concur  in  the  foregoing 
mortgage  as  of  the  sixth  day  of  March,  1895."  This  was  signed 
and  acknowledged  by  Hart,  and  the  mortgage,  together  with 
Hart's  declaration  as  above  given,  was  recorded  on  the  second 
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day  of  August,  1895.  This  action  was  commenced  by  plaintiff 
upon  March  20,  1896.  In  excuse  for  her  delay  in  seeking  to 
enforce  a  cancellation,  she  pleaded  that  from  the  seventh  day 
of  March,  1895,  the  time  of  the  execution  of  the  mortgage,  to 
the  twenty-eighth  day  of  April,  1895,  she  was  ill  and  unable  to 
attend  to  business;  that  on  May  1,  1895,  she  commenced  a  suit 
for  divorce  against  her  hus;band  charging  him  with  adultery 
with  the  defendant  Katharine  Church;  "that  her  said  husband, 
acting  for  himself  and  said  Katharine  A.  Church,  and  for  the 
purpose  of  inducing  the  said  plaintiff  to  dismiss  her  suit  for 
divorce  against  him,  and  to  refrain  from  bringing  an  action 
against  said  defendant  to  procure  the  cancellation  of  said  mort- 
gage, promised  plaintiff  to  procure  from  said  defendant  a  satis- 
faction of  said  mortgage,  and  said  Eoswell  Hart,  from  time  to 
time  thereafter  until  about  March  1,  1896,  renewed  said  promise 
to  procure  such  satisfaction,  and  plaintiff,  relying  upon  the 
aforesaid  promises  of  her  husband  to  procure  such  satisfaction, 
did  refrain  from  taking  any  measures  to  rescind  the  mortgage  or 
bring  an  action  to  procure  a  rescission  and  cancellation  thereof; 
'*'"'*  that  plaintiff  was  not  informed  that  said  Roswell  Hart 
ijould  not  and  would  not  procure  such  satisfaction  of  said  mort- 
rgage  until  a)bout  the  first  day  of  March,  1896,  whereupon  she 
•employed  counsel  to  commence  this  action  and  did  commence 
.this  action  on  the  twentieth  day  of  March,  1896."  Her  prayer 
was  that  she  be  adjudged  the  owner  in  fee  of  the  property;  that 
the  mortgage  be  declared  void  and  canceled,  and  for  general 
relief. 

To  this  complaint  defendants  interposed  demurrers  both  gen- 
eral and  special.  These  being  overruled,  the  defendant  Kath- 
arine Church  answered,  denying  the  averments  of  the  com- 
plaint, and  pleading  that  the  mortgage  was  freely  and  volun- 
tarily given  as  security  for  a  debt  due  her  from  Roswell  Hart, 
pleading  further  that  Roswell  Hart  never  conveyed  the  mort- 
gaged land  to  his  wife,  but  that  she  had  surreptitiously  and 
fraudulently  secured  possession  of  a  deed  to  this  land  which  had 
never  been  delivered  to  her,  and  caused  it  to  be  placed  upon 
record;  that  Roswell  Hart  thereafter  began  a  suit  against  her 
to  set  aside  the  deed,  when,  on  the  thirteenth  day  of  May,  1895, 
plaintiff  executed  to  him  her  deed  to  an  undivided  one-half  of 
the  land,  subject  to  the  mortgage  made  to  this  defendant.  The 
defendant  Elton  Church,  who  is  the  son  of  the  defendant  Kath- 
arine Church,  answered  denying  the  allegations  of  the  com- 
plaint, and  filed  a  cross-complaint>  alleging  that  he  was  the 
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owner  by  purchase  for  a  valuable  consideration  and  without 
notice  of  the  note  and  mortgage  in  question;  pleaded  certain 
acts  and  declarations  of  the  plaintiff  by  way  of  ratification  of 
her  contract  of  mortgage;  and  asked  that  she  be  estopped  from 
contesting  the  validity  of  the  same,  and  that  he  be  decreed  the 
bona  fide  owner  and  holder  of  them.  In  this  condition  of  the 
pleadings  the  cause  went  to  trial  before  a  jury. 

It  is  contended  by  appellant  that  this  is  not  an  action  to  de- 
termine the  validity  of  an  adverse  claim  under  section  738  of  the 
Code  of  Civil  Procedure,  but  is  an  action  under  section  3412  of 
the  Civil  Code,  which  declares  that  a  written  instrument,  in  re- 
spect to  which  there  is  reasonable  apprehension  that  if  left  out- 
standing it  may  cause  serious  injury  to  a  person  against  whom 
it  is  void  or  voidable,  may,  upon  his  application,  be  so  adjudged 
and  ordered  to  be  delivered  up  or  canceled;  and  in  this  connec- 
tion reference  is  had  to  the  case  of  Castro  v.  Barry,  79  Oal.  445. 
"^"^^  It  is  further  argued  that  the  sole  ground  presented  for  the 
rescission  and  cancellation  of  this  contract  is,  that  it  was  pro- 
cured from  the  plaintiff  by  menace  and  fraud,  and,  if  the  com- 
plaint does  not  show  equity,  the  relief  prayed  for  will  be  with- 
held. If  we  could  adopt  appellant's  view  that  the  complaint 
seeks  relief  solely  upon  the  ground  of  fraud,  and  that  the  con- 
tract of  mortgage  was  therefore  not  absolutely  void,  but  voidable 
merely,  appellant's  conclusion  would  be  impregnable,  and  it 
would  become  necessary  in  the  first  instance  to  consider  the  suf- 
ficiency of  the  complaint  as  a  pleading  seeking  such  relief. 

But  if  all  the  allegations  respecting  the  fraud  were  elimi- 
nated from  the  complaint,  there  would  still  be  left  averments 
sufficient  to  constitute  a  cause  of  action.  It  would  be  a  cause 
of  action  directed  against  this  particular  written  instrument, 
and  under  it  the  court  would  be  asked  to  decree,  not  that  the 
instrument  was  voidable,  but  that  because  of  the  manner  of  its 
attempted  execution  it  was  void  absolutely.  These  particular 
averments  of  the  complaint — and  as  to  them  it  may  be  said  that 
they  are  sustained  by  the  evidence  and  findings — are  substan- 
tially the  following:  The  plaintiff,  the  wife  of  Roewell  Hart, 
executed  a  mortgage  upon  the  homestead  to  the  defendant 
Katharine  Church  for  the  sum  of  five  thousand  dollars.  The 
mortgage  was  simply  a  mortgage  from  Eleanor  Hart,  mortgagor, 
to  Katharine  A.  Church,  mortgagee,  and  did  not  contemplate 
nor  provide  for  the  joining  therein  of  plaintiff's  husband.  The 
mortgagor,  at  the  time  of  the  execution  of  the  mortgage,  was 
not  indebted  to  the  mortgagee  in  any  sum  whatever.    This 
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mortgage,  dated  the  sixth,  day  of  March,  1895,  was  acknowledged 
by  the  mortgagor  upon  the  seventh  day  of  March  following, 
and  was  filed  for  record  upon  the  last-named  day.  Nearly  five 
months  thereafter — ^that  is  to  say,  upon  the  first  day  of  August, 
1895 — Roswell  Hart,  husband  of  plaintiff,  signed  and  acknowl- 
edged the  following  writing  which  had  been  transcribed  upon 
the  mortgage  theretofore  given  by  his  wife:  "I,  Roswell  Hart, 
hus!band  of  Eleanor  Hart,  for  a  valuable  consideration,  hereby 
join  and  concur  in  the  foregoing  mortgage  as  of  the  sixth  day 
of  March,  1895,"  and  upon  August  2,  1895,  the  mortgage  was 
again  filed  for  record  in  the  recorder's  ofl&ce. 

Under  these  allegations,  the  question  arises  whether  or  not  a 
'*'^®  mortgage  so  executed  upon  the  homestead  property  creates 
any  lien  thereon,  and,  if  not,  the  judgment  annulling  it  must 
be  upheld  regardless  of  any  consideration  of  the  alleged  fraud. 

"The  homestead  of  a  married  person  cannot  be  conveyed  or 
encumbered  unless  the  instrument  by  which  it  is  conveyed  or 
encumbered  is  executed  and  acknowledged  by  both  the  hus- 
band and  wife":  Civ.  Code,  sec.  1242.  The  provisions  of 
the  earlier  homestead  act  of  1860,  as  amended  in  1862,  were 
somewhat  different  in  their  phraseology,  but  in  effect  they 
were  the  same  as  those  now  set  forth  in  the  code:  Gleason 
V.  Spray,  81  Cal.  217,  15  Am.  St.  Rep.  47.  As  early  as  Poole 
V.  Gerard,  6  Gal.  71,  65  Am.  Dec.  481,  it  was  said  by  this  court: 
"To  make  a  valid  sale  of  the  homestead  requires  the  joint 
deed  of  husband  and  wife."  In  Barber  v.  Babel,  36  Cal.  11, 
the  homestead  act  received  elaborate  consideration  from  this 
court,  and  Chief  Justice  Sawyer  in  delivering  its  opinion,  not 
once,  but  repeatedly,  enunciated  an  interpretation  of  the  stat- 
ute to  the  effect  that  the  interest  in  the  land  to  the  extent  of 
the  homestead  value  cannot,  after  the  declaration  and  while 
both  spouses  are  alive,  "be  severed,  alienated,  encumbered,  de- 
vested, destroyed,  or  impaired  without  the  concurrent  act  of 
both  parties  in  the  mode  prescribed  by  the  act."  In  Gagliarda 
V.  Dumont,  54  Cal.  496,  still  considering  the  statute  of  1860,  it 
is  said:  "Under  the  restraints  imposed  by  the  homestead  law, 
neither  the  husband  nor  the  wife  had  power  to  transfer  the 
homestead  by  a  separate  conveyance  nor  could  either  encumber 
it  to  the  prejudice  of  the  other,  or  of  both,  or  to  the  destruc- 
tion of  the  homestead  itself Neither  could,  without  the 

consent  and  concurrence  of  the  other,  alienate  or  transfer  it. 
It  was  created  as  a  place  of  residence  for  the  family,  and  it  ia 
the  policy  of  the  law  to  preserve  it  intaot  for  that  purpose  until 
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loth  the  husband  and  wife  shall  mutually  resolve  to  destroy  it 
by  alienation  or  abandonment.  In  pursuance  of  that  policy, 
its  destruction  is  prohibited  except  by  the  joint  act  of  both  in 
the  mode  provided  by  the  homestead  law."  The  case  of  Burkett 
V.  Burkett,  78  Cal.  310,  12  Am.  St.  Eep.  58,  arose  when  the 
homestead  statute  had  been  superseded  by  the  code  provision, 
and  in  discussing  the  code  provision  it  is  said:  "The  abject  of 
the  statute,  as  construed  by  this  court,  is  to  prevent  the  de- 
struction ^''''  of  the  homestead,  except  by  the  consent  of  the 
parties  expressed  by  a  joint  conveyance." 

We  have  been  at  pains  thus  to  quote  from  the  decisions  of 
this  court  to  show  that  uniformly  and  without  any  conflict  the 
statute  and  the  code,  though  not  using  the  term  "jointly^*  or 
"concurrently,"  have  been  construed  to  mean  that  the  home- 
stead cannot  be  alienated  or  encumbered  by  separate  instru- 
ments separately  executed  by  the  husband  and  wife,  and  that 
it  can  only  be  so  alienated  or  encumbered  by  the  joint  and  con- 
current execution  of  the  instrament  by  the  two.  Neither  In- 
goldsby  V.  Juan,  12  Cal.  564,  nor  Dentzel  v.  Waldie,  30  Cal.  138, 
at  all  militate  against  this  declaration.  In  both  of  these  cases 
the  attempt  was  made  to  convey  the  wife's  separate  property. 
In  both  cases  it  was  found  that  the  assent  of  the  husband  to 
the  execution  of  the  deed  was  contemporaneous  with  and  part 
of  the  execution  of  the  deed  of  the  wife. 

Such  being  our  law  relative  to  the  alienation  or  encumbrance 
of  homesteads,  it  is  apparent  at  once  that  this  attempted  mort- 
gage is  absolutely  void.  Clearly,  the  execution  and  acknowl- 
edgment by  the  wife  alone  of  a  mortgage  upon  the  homestead 
was  the  merest  nullity.  Nor  did  the  fact  that  the  husband, 
five  months  thereafter,  wrote  upon  the  mortgage  paper  a  state- 
ment that  he  joined  and  concurred  therein,  and  signed  and 
acknowledged  this  declaration,  add  any  validity  to  an  instru- 
ment which  at  the  time  when  it  was  drawn,  signed,  acknowl- 
edged, and  delivered  by  the  wife  was  nothing  more  than  her  own 
futile  and  abortive  attempt  to  encumber  the  homestead.  The 
husband's  declaration,  five  months  after,  that  he  joined  in  this 
separate  mortgage  of  his  wife  as  of  the  date  when  it  was  exe- 
cuted, did  not  make  the  mortgage  an  instrument  jointly  and 
concurrently  executed  by  the  parties  in  the  following  essential 
respect,  if  in  no  other:  The  law  declares  that  the  mortgage  shall 
be  executed  by  both  parties,  and,  as  this  law  has  been  construed, 
it  is  to  be  jointly  and  concurrently  executed  by  both  partiea 
in  one  instrument.    An  essential  part  of  execution  is  delivery. 


202  Hart  v.  Ohubch.  [California, 

It  must  be  concurrently  delivered  by  both  parties.  It  was  de- 
livered by  the  wife  upon  March  7th,  and,  the  husband  not 
joining  therein,  such  a  delivery  was  a  nullity.  Five  months 
thereafter,  when  the  husband  took  into  his  hands  the  mortgage 
*'''*  and  indorsed  upon  it  the  words  above  quoted  and  in  turn 
handed  it  back  to  the  mortgagee,  it  was  in  no  sense  a  joint  de- 
livery or  a  delivery  of  the  wife  at  all. 

The  conclusion  thus  reached,  that  the  mortgage  was  abso- 
lutely, void  for  a  failure  to  execute  it  in  compliance  with  the 
terms  of  the  code,  justifies  the  judgment  of  the  trial  court,  with- 
out regard  to  the  question  of  its  fraudulent  procurement. 

The  complaint  asked  merely  for  the  rescission  and  cancella- 
tion of  the  mortgage,  and  did  not  ask  for  the  surrender  and  can- 
cellation of  the  note  for  five  thousand  dollars  executed  by  plain- 
tiff to  the  defendant  Katharine  Church,  which  note  was  secured 
by  the  mortgage.  The  mortgage  being  but  an  incident  to  the 
debt,  it  could  well  be  that  one  might  procure  through  fraud 
security  for  a  valid  obligation.  The  result,  therefore,  of  a  de- 
cision upon  the  issues  tendered  by  plaintiff  would  be  to  leave 
the  note  outstanding,  while  canceling  the  mortgage  which  se- 
cured it. 

But  the  defendant,  Elton  Church,  in  addition  to  answering, 
filed  a  cross-complaint  in  which  he  alleged  the  execution  by 
plaintiff  to  defendant  Katharine  Church  of  her  promissory  note 
for  five  thousand  dollars  secured  by  the  mortgage  in  question; 
that  the  note  was  indorsed  and  the  mortgage  assigned  to  him 
before  maturity;  that  he  became  the  owner  and  holder  of  the 
note  and  mortgage  without  knowledge  or  notice  of  any  of  the 
fraudulent  matters  set  forth  by  the  plaintiff;  and  he  further 
set  forth  facts  which  he  contended  amounted  to  a  ratification 
of  the  contract  by  the  plaintiff,  and  which  also  estopped  her  from 
contesting  the  validity  of  the  instruments  she  had  executed. 
This  cross-complaint  further  asked  that  plaintiff's  husband  be 
made  a  party  to  the  action,  and  this  was  done.  A  decree  was 
sought  that  the  note  and  mortgage  in  the  hands  of  the  cross- 
complainant  be  decreed  good  and  valid.  To  this  cross-complaint 
plaintiff  made  answer  by  denial,  and  affirmatively  set  up  in 
avoidance  of  both  the  note  and  the  mortgage  the  fraudulent 
matters  which  she  had  pleaded  in  her  complaint. 

Special  issues  upon  many  of  these  questions  were  submitted 
to  the  jury.  Upon  each  and  all  of  them  they  found  for  the 
plaintiff.  The  court  adopted  most  of  their  findings  and  sup- 
plemented them  with  others  of  its  own,  and  so  rendered  judg- 
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ment.  ^"^^  It  was  found  that  both  the  note  and  mortgage  were 
eecured  by  fraud;  that  plaintiff  had  been  guilty  of  no  laches, 
nor  had  she  acquiesced  in  or  ratified  her  contract,  and  that  the 
cross-complainant  took  with  notice  and  knowledge  of  the  facts. 

It  is  insisted  that  the  complaint  itself  shows  a  lack  of  equity, 
in  that  plaintiff's  delay  in  commencing  her  action  for  cancella- 
tion is  not  sufficiently  explained,  and  it  is  argued  that  the  same 
omissions  which  render  her  complaint  defective  make  her  de- 
fense to  the  cross-complaint  upon  the  ground  of  fraud  itself 
insufficient.  It  is  true,  as  appellant  contends,  that  where  a 
party  seeks  a  rescission  of  a  contract,  he  must  act  with  prompt- 
ness, and  that  the  question  as  to  what  is  or  is  not  a  prompt 
effort  to  rescind  must  depend  in  each  case  upon  its  own  peculiar 
facts.  It  is  also  true  that  where  a  party  seeks  relief  upon  the 
ground  of  fraud  or  mistake  the  action  must  be  commenced 
within  three  years  after  the  discovery  of  the  facts  constituting 
the  fraud  or  mistake,  but  a  different  case  is  presented  where  the 
party  who  has  procured  the  fraudulent  contract,  or  who  seeks 
to  take  advantage  of  it,  asks  to  have  it  declared  valid  or  to  en- 
force its  executory  terms,  and  is  thus  himself  asking  affirma- 
tive relief.  The  three  years'  statute  of  limitations  does  not  bar 
the  defendant  in  such  a  case  from  objecting  to  the  validity  or 
to  the  enforcement  of  the  contract  upon  the  ground  of  fraud. 
It  is  not  incumbent  upon  one  who  has  thus  been  defrauded  to 
go  into  court  and  ask  relief,  but  he  may  abide  his  time,  and 
when  enforcement  is  sought  against  him  excuse  himself  from 
performance  by  proof  of  the  fraud.  Of  course,  in  such  a  case 
he  incurs  the  risk  of  defeat  by  the  intervention  of  the  rights 
of  innocent  parties. 

As  to  the  mortgage  considered  as  security  apart  from  the 
promissory  note,  it  has  already  been  said  that,  regardless  of  the 
question  of  fraud  in  its  procurement,  it  is  a  void  instrument  for 
a  lack  of  execution  in  the  manner  demanded  by  the  code.  Since 
to  be  a  valid  mortgage  upon  the  homestead  it  must  be  concur- 
rently executed  and  acknowledged  by  both  spouses,  where  not 
so  executed  neither  could  separately  ratify  it  eo  as  to  give  it 
validity,  nor  be  estopped  by  conduct  from  asserting  its  invalid- 
ity, because  under  no  circumstances  could  the  act  or  conduct  of 
either  separately  be  held  to  validate  such  a  void  instrument  ■**® 
without  doing  violence  to  the  plain  letter  of  the  law,  which  de- 
clares that  the  homestead  may  be  encumbered  in  but  one  way. 
A  different  question  might  be  presented  if  the  husband  and 
wife,  their  minds  meeting  upon  the  matter,  jointly  and  concur* 
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rently  by  their  conduct  raised  against  themselves  an  estoppel  in 
pais.  But  such  is  not  the  case  here  presented.  As  neither 
could  be  separately  estopped  so  as  to  validate  the  mortgage,  the 
absence  of  a  finding  upon  the  question  of  estoppel,  if  it  be  con- 
ceded that  such  an  omission  exists,  is  immaterial. 

As  to  the  note,  however,  the  legal  considerations  are  quite  dif- 
ferent. A  wife  defrauded  or  coerced  into  executing  her  promis- 
sory note  may,  after  discovery  of  fraud,  or  when  freed  from 
duress,  condone  the  wrong,  waive  her  right  of  action,  and  ratify 
her  contract,  or  she  may  by  conduct  estop  herself  from  future 
reliance  upon  the  fraud  or  duress.  But,  if  for  a  valuable  con- 
sideration her  note  shall  before  maturity  have  passed  into  the 
hands  of  an  innocent  holder,  such  holder  takes  it  free  from  these 
equities  and  defenses.  It  was  charged  in  this  complaint  that 
the  defendant  Elton  Church  took  with  knowledge  and  without 
consideration.  Upon  the  trial  it  was  shown  that  he  became  the 
owner  of  the  note  before  its  maturity.  The  evidence  was  un- 
contradicted and  corroborated  that  he  paid  a  valuable  and  suffi- 
cient consideration  for  the  note  and  mortgage  by  the  extinguish- 
ment of  a  pre-existing  debt  owed  by  his  mother  to  himself.  It 
is  well  settled  in  this  state  that  the  extinguishment  or  security 
of  a  pre-existing  debt  constitutes  a  valuable  consideration  for 
the  sale  or  assignment  of  property:  Frey  v.  Clifford,  44  Cal. 
335.  Elton  Church,  having  shown  that  he  took  the  note  and 
mortgage  before  maturity,  and  that  he  paid  a  valuable  consid- 
eration therefor,  it  was  incumbent  upon  the  plaintiff  to  prove 
that  he  had  knowledge  of  the  fraud  and  of  the  fraudulent  in- 
tent of  the  vendor  in  making  the  sale  to  him.  Upon  this  point 
we  think  plaintiff  has  failed.  There  was  introduced  in  evidence 
a  letter  by  the  defendant  Katharine  Church  to  the  mother  of 
Roswell  Hart,  written  after  the  transfer  of  the  note  and  mort- 
gage to  her  son.  In  this  appear  expressions  sufficient  to  raise 
a  doubt  as  to  the  honesty  of  the  motive  which  actuated  Mrs. 
Church  in  making  the  transfer,  but  we  are  unable  to  discern 
anything  in  the  nature  of  evidence  to  show  that  the  son  took 
■***  with  knowledge  of  the  alleged  fraud  which  had  been  prac- 
ticed upon  the  plaintiff,  or  of  the  fraudulent  intent  of  his 
mother  in  making  the  transfer,  if  such  existed.  It  is  the  well- 
eettled  rule  that  where  a  plaintiff  attacks  a  conveyance  as  in 
fraud  of  his  rights,  it  is  incumbent  upon  him  first  to  show  the 
fraudulent  intent  of  the  vendor.  The  burden  then  shifts  to  the 
purchaser  to  show  a  valuable  consideration,  and,  this  shown,  the 
burden  again  shifts  to  the  plaintiff,  who  must  show  the  vendee's 
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knowledge  of  the  fraudulent  intent  of  tlie  vendor:  Eoss  v.  Well- 
man,  103  Cal.  4.  As  we  read  the  evidence,  there  was  a  failure 
to  show  this  knowledge  upon  the  part  of  Elton  Church.  It  fol- 
lows therefrom  that,  while  as  to  the  mortgage  the  finding  that 
he  took  with  knowledge,  even  though  erroneous,  is  without  in- 
jury because  the  mortgage  is  absolutely  void,  as  to  the  note  this 
finding  being  unsupported,  and  since  from  the  evidence  intro- 
duced Elton  Church  stands  in  the  position  of  an  innocent  pur- 
chaser, the  decree  declaring  the  note  to  be  fraudulent  and  void- 
able and  ordering  its  cancellation  cannot  be  sustained. 

Plaintiff's  action  being  one  in  protection  of  her  homestead 
right,  her  husband,  Eoswell  Hart,  was  not  a  necessary  party: 
Code  Civ.  Proc,  sec.  370;  Prey  v.  Stanley,  110  Cal.  423. 

It  is  therefore  ordered  that  the  judgment  of  the  trial  court, 
in  60  far  as  it  decrees  invalid  and  orders  the  cancellation  of  the 
mortgage,  be  affirmed,  but  that  it  be  modified  by  striking  there- 
from such  portion  thereof  as  decrees  invalid  and  orders  the  can- 
cellation of  the  note. 

Temple,  J.,  concurred. 


HOMESTEAD.— A  MORTGAGE  of  a  homestead  Is  not  valid  un- 
less signed  by  both  the  husband  and  wife:  Notes  to  Van  Sandt  v. 
Alvls,  50  Am.  St.  Rep.  28;  McGhee  v.  Wilson,  56  Am.  St.  Rep.  76; 
Seiffert  etc.  Lumber  Co.  v.  Hartwell,  58  Am.  St.  Rep.  418.  If  a  wife 
is  compelled,  by  her  husband,  through  force  and  fear,  to  sign  a 
mortgage  upon  the  homestead,  such  mortgage  is  a  nullity,  although 
It  accompanies,  and  Is  given  to  secure  the  payment  of,  a  negotiable 
promissory  note,  which,  with  the  mortgage.  Is  transferred  to  an 
Innocent  holder  before  maturity:  Berry  v.  Berry,  57  Kan.  691,  57 
Am.  St.  Rep.  351.  The  validity  of  a  conveyance  of  a  homestead 
cannot  depend  on  subsequent  events:  Note  to  Alt  t.  Banholzer,  12 
Am.  St  Kep.  684. 

FRAUD  IN  PROCURING  A  CONTRACT  vitiates  It:  Note  to 
Beck  etc.  Co.  v.  Houppert,  53  Am.  St.  Rep.  80. 

FRAUDULENT  CONVEYANCES— KNOWLEDGE  OP  VEN- 
DEE.—A  sale,  though  made  by  a  vendor  with  fraudulent  Intent, 
will  not  be  declared  void  unless  the  vendee  had  actual  knowledge 
and  notice  of  such  Intent:  State  v.  Mason,  112  Mo.  374,  34  Am.  St. 
Rep.  390. 

CONTRACTS  —  VALUABLE  CONSIDERATION  —  RATIFICA- 
TION—ESTOPPEL.— The  cancellation  of  a  pre-existing  Indebted- 
ness is  a  valuable  consideration  for  a  conveyance;  and  the  holder 
of  a  mortgage  given  for  a  precedent  debt  Is  a  purchaser  for  value: 
Hanold  v.  Kays,  64  Mich.  439,  8  Am.  St.  Rep.  835,  and  note.  As  a 
general  rule,  void  contracts  cannot  be  ratified:  See  monographic 
note  to  Henry  Christian  etc.  Assn.  v.  Walton,  59  Am.  St.  Rep.  644, 
on  contracts  which  cannot  be  ratified;  note  to  Macfarland  v.  Helm, 
48  Am.  St.  Rep.  632.  A  void  deed  works  no  estoppel:  Note  to 
Gllllara  V.  Bird,  49  Am.  Dec.  386. 

FRAUDULENT  CONVEYANCES— BURDEN  OF  PROOF  AND 
SHIFTING    THEREOF.— One   who  asserts   that  a  conveyance  la 
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fraudulent  must  prove  the  grantor's  intent  to  defraud;  but  one 
claiming  to  be  a  bona  fide  purchaser  from  a  fraudulent  grantor  has 
the  burden  to  establish  his  claim.  If  the  purchaser  proves  that  he 
paid  full  value,  the  attacking  party  must  then  make  it  appear  that 
the  purchaser  had  knowledge  of  the  fraud  at  the  time  of  the  con- 
veyance: Note  to  Butler  v.  Thompson,  72  Am.  St  Rep.  847. 


EEID  T.  ENGLEHAET-DAVIDSON  MEECANTILE  CO. 

[126  California,  527.] 

HOMESTEAD— WHAT  DECLARATION  OF,  MUST  SHOW. 
The  right  of  a  claimant  to  select  a  homestead  and  to  Impress  upon 
It  an  exemption  from  forced  sale  must  appear  upon  the  face  of 
the  declaration,  and  its  omission  cannot  be  supplied  by  extraneous 
evidence. 

HOMESTEAD— DECLARATION  OF,  MUST  SHOW  THAT 
CLAIMANT  IS  THE  "HEAD  OF  A  FAMILY."— When  a  selection 
of  a  homestead  is  made  by  virtue  of  the  claimant's  being  the  "head 
of  a  family,"  it  is  necessary  for  the  declaration  to  shove  that  fact. 

HOMESTEAD  —  DEFECTIVE  DECLARATION  OF  —  AC- 
KNOWLEDGMENT.—A  declaration  of  homestead  signed,  "R.  M. 
Reid,"  but  not  stating  that  the  claimant  is  the  "head  of  a  fam- 
ily," is  defective  in  not  showing  that  fact;  and  such  defect  is  not 
obviated  by  the  certificate  of  acknowledgment  annexed  to  the  decla- 
ration, which  shows  that  "he"  acknowledged  the  instrument.  The 
acknowledgment  is  not  a  part  of  the  declaration. 

Leonard  &  Morris,  E.  K.  Annable,  and  T.  E.  Archer,  for  the 
appellants. 

Otis  &  Gregg,  for  the  respondents. 

»2T  HARRISON,  J.  Suit  to  quiet  title.  July  12, 1897,  the 
respondent,  E.  M.  Reid,  filed  for  record  with  the  county  re- 
corder for  the  county  of  San  Bernardino  a  declaration  of  home- 
stead upon  certain  real  property,  and  on  October  1,  1898,  filed 
another  declaration  of  homestead  upon  the  same  property. 

The  Englehart-Davidson  Mercantile  Company,  one  of  the  ap- 
pellants herein,  recovered  a  judgment  in  the  justice's  court  for 
the  township  of  Redlands  against  the  said  respondent,  and  an 
abstract  of  this  judgment  was  filed  in  the  ofl&ce  of  the  county 
^^28  recorder  September  28,  1898.  November  2,  1898,  the  in- 
terest which  R.  M.  Reid  had  in  the  above-named  real  property 
was  sold  by  the  sheriff  under  an  execution  issued  upon  this  judg- 
ment on  October  5th,  and  the  certificate  of  sale  issued  thereon 
was  transferred  to  this  appellant.     October  13,  1897,  a  judg- 


Nov.  1899,]     Reid  v.  Englehart- Davidson  etc.  Co.  207 

ment  was  entered  and  docketed  in  the  superior  court  of  said 
county  against  Reid,  and  in  favor  of  one  Archer,  for  the  sum  of 
three  hundred  and  seventy-five  dollars,  together  with  interest 
and  costs,  and  was  afterward  assigned  by  Archer  to  the  other 
appellants  herein.  November  17,  1898,  Reid  and  wife  brought 
the  present  action  to  quiet  their  title  to  said  property.  Judg- 
ment was  rendered  in  their  favor,  and  the  present  appeal  is 
from  this  judgment. 

The  sole  question  involved  upon  the  appeal  is  the  sufficiency 
of  the  selection  of  homestead  in  July,  1897.  The  declaration 
is  as  follows: 

*1  hereby  declare  that  I  am  married,  and  that  I  do  now 
actually  reside  with  my  family  on  that  certain  land  and  prem- 
ises situate  in  the  city  of  Redlands,  county  of  San  Bernardino, 
state  of  California,  bounded  and  described  as  follows,  to  wit 
[giving  description];  I  claim  said  premises  as  a  homestead. 
The  actual  cash  value  of  said  premises  I  estimate  to  be  three 
thousand  dollars. 

"Dated  this  12th  day  of  July,  A.  D.  1897. 

"R.  M.  REID." 

Section  1237  of  the  Civil  Code  defines  the  homestead  to  be 
the  dwelling-house  in  which  the  claimant  resides,  and  the  land 
on  which  the  same  is  situated,  "selected  as  in  this  title  pro- 
vided." It  is  only  a  homestead  "selected"  in  accordance  with 
the  requirements  of  the  statute  that  is  exempt  from  execution 
at  forced  sale.  Section  1260  provides  that  homesteads  of  not 
exceeding  five  thousand  dollars  in  value  may  be  selected  and 
claimed  by  any  "head  of  a  family,"  and  to  the  extent  of  one 
thousand  dollars  in  value  by  any  other  person.  By  section 
1262,  a  homestead  can  be  "selected"  only  by  "a  declaration  of 
homestead,"  which  must  be  executed  and  acknowledged  in  the 
same  manner  as  a  grant  of  real  property  is  acknowledged,  and 
filed  for  record;  and  by  section  1263  this  declaration  of  home- 
stead "must  contain,"  in  addition  to  other  statements,  "a  state- 
ment '^^  showing  that  the  person  making  it  is  the  head  of  a 
family;  or,  when  the  declaration  is  made  by  the  wife,  showing 
that  her  husband  has  not  made  such  declaration,  and  that  she 
therefore  makes  the  declaration  for  their  joint  benefit." 

There  is  no  statement  in  the  above  declaration  that  R.  M. 
Reid  is  the  '*head  of  a  family,"  nor  are  there  any  facts  stated 
therein  showing  that  the  declaration  was  made  by  the  "head 
of  a  family."    Although  it  is  stated  that  the  claimant  is  mar- 
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ried,  it  does  not  appear  whether  the  person  who  made  this  state- 
ment  is  husband  or  wife,  and  the  words  *1  am  married"  could 
with  equal  propriety  have  been  used  by  either  husband  or  wife. 
If  *'R.  M.  Eeid"  be  the  wife,  the  declaration  is  defective  in 
not  showing  that  her  husband  had  not  previously  made  a  dec- 
laration: Booth  V.  Gait,  58  Cal.  254.  If  that  be  the  name  of 
the  husband,  the  declaration  is  defective  in  not  "showing^*  that 
he  is  the  head  of  a  family.  The  name  appears  only  in  the  sig- 
nature to  the  declaration,  and  it  cannot  be  assumed  that  it  is 
the  name  of  the  husband,  or  even  of  a  male  person;  nor  can  any 
argument  be  drawn  therefrom  that  the  person  by  whom  it  was 
made  was  the  "head  of  a  family." 

The  right  of  the  claimant  to  select  a  homestead,  and  impress 
upon  it  an  exemption  from  forced  sale,  must  appear  upon  the 
face  of  the  declaration,  and  its  omission  can  no  more  be  sup- 
plied by  extraneous  evidence  than  can  an  omission  to  state  the 
value  of  the  property  claimed.  The  legislature  has  prescribed 
certain  formalities  and  conditions  which  are  essential  to  the 
"selection"  of  a  homestead,  and  these  formalities  and  conditions 
cannot  be  disregarded  by  courts.  When  a  selection  is  made  by 
virtue  of  the  claimant  being  the  "head  of  a  family,"  that  fact 
is  as  necessary  to  be  shown  in  the  declaration  as  is  the  fact  of 
occupancy  or  of  value.  We  are  not  at  liberty  to  disregard  one 
of  these  requisites  any  more  than  another.  If  either  is  want- 
ing, the  declaration  is  unavailing  to  create  the  exemption:  See 
Ashley  v.  Olmstead,  54  Cal.  616. 

It  is  urged  by  the  respondent  that  this  defect  in  the  declar** 
tion  is  obviated  by  the  certificate  of  acknowledgment  which  i« 
annexed  thereto.    The  certificate  is  as  follows: 

«««  "State  of  California,       )  ^ 
"County  of  San  Bernardino,  j 

''On  this  twelfth  day  of  July,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  before  me,  Charles  E.  Truesdell,  a 
notary  public  in  and  for  the  county  of  San  Bernardino,  state  of 
California,  personally  appeared  E.  M.  Reid,  known  to  me  to  be 
the  person  whose  name  is  subscribed  to  the  within  instrument^ 
and  he  acknowledged  to  me  that  he  executed  the  same. 
"Witness  my  hand  and  seal. 

"CHARLES  E.  TRUESDELL, 

"Notary  Public,  etc.** 

It  is  claimed  that  from  the  nse  therein  of  the  masculine  pro- 
noun *Tie"  it  must  be  assumed  that  the  declaration  was  made 
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"by  a  male  person,  and  that  such,  person  was  the  husband,  and 
therefore  the  head  of  a  family.  The  acknowledgment  is,  how- 
ever, not  a  part  of  the  declaration,  but  it  is  to  be  made  after  the 
declaration  is  completed,  and  the  certificate  of  acknowledgment 
is  not  made  by  the  claimant,  but  is  only  the  statement  of  the 
officer  before  whom  the  acknowledgment  was  made.  'Moreover, 
as  was  said  in  Berniaud  v.  Beecher,  71  Cal.  42:  "The  use  of  the 
pronoun  Tie'  in  the  note,  mortgage,  and  certificate  of  sale  can 
have  little  if  any  greater  effect  than  to  raise  a  suspicion  that 
the  person  referred  to  was  a  male  and  not  a  female." 

The  declaration  of  October,  1898,  created  no  rights  in  the 
plaintiffs  as  against  the  claims  of  defendants,  for  the  reason  that 
at  that  date  the  defendants  had  existing  liens  upon  the  prop- 
erty: Civ.  Code,  sec.  1241,  subd.  1. 

The  judgment  is  reversed. 

Henshaw,  J.,  Graroutte,  J.,  Temple,  J.,  and  Beatty,  C.  J.;  con- 
curred. 

McFarland,  J.,  dissented. 


HOMESTEAD.— THAT  THE  WRITTEN  DECLARATION  OP 
HOMESTEAD,  for  which  the  statute  provides,  does  not  of  itself 
alone  impress  upon  land  the  quality  of  homestead,  see  Gregg  y. 
Bostwick,  33  Cal.  220,  91  Am.  Dec.  637;  and  that  such  declaration 
made  by  a  wife  must  contain  the  statements  required  by  the  atat- 
Qte,  see  Cunba  t.  Hughes,  122  CaL  111,  68  Am.  St  Bep.  27. 


MACKENZIE  v.  HODGKIN. 
[126  California,  591.] 

SETOFF— CROSS-COMPLAINT— WHEN  PROPER.— If  com- 
mission merchants  agree,  in  writing,  to  sell  a  crop  of  grapes  and 
raisins  for  a  vineyardlst,  and  to  malte  advances  thereon,  but  such 
advances  are  In  excess  of  the  proceeds  of  sale,  and  their  assignee 
brings  suit  to  recover  the  balance,  the  defendant  may  properly  file 
a  cross-complaint  against  the  assignors,  averring  that  the  money 
sued  for  was  paid  in  part  performance  of  their  contract  with  him, 
and  that  they  are  liable  to  him  for  any  breach  of  contract  upon 
their  part. 

SETOFF  —  CROSS-COMPLAINT  —  NEW  PARTIES.-Tf  a 
complete  determination  of  a  controversy  cannot  be  had  without 
bringing  In  parties  to  the  contract  or  transaction  Involved,  and  who 
have  not  been  named  as  parties  In  the  original  action,  such  persons 
may  be  brought  In  as  parties  defendant  to  a  cross-complaint. 

SETOFF  —  CROSS-COMPLAINT  —  SERVICE  OF— HARM- 
LESS IRREGULARITY.— AN  OMISSION  to  serve  a  cross-com- 
Am.  St.  Rep.  Vol.  LXXVII.-U 
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plaint  npon  the  plaintiff  Is  not  a  fatal  Irregularity,  where  the  plain- 
tiff has  been,  by  the  answer,  apprised  of  every  issue,  and  has  not 
been  otherwise  prejudiced  by  such  omission. 

FACTORS— EVIDENCE  AS  TO  PRICES —IF  COMMISSION 
MERCHANTS  are  obligated  not  to  sell  raisins  below  prices  named 
by  an  association  of  raisin  growers,  and  an  action  Is  brought  in- 
volving a  breach  of  contract  on  their  part,  the  introduction  in  evi- 
dence of  a  published  schedule  of  prices  fixed  by  the  association, 
whether  erroneously  admitted  or  not,  is  cured  by  evidence  subse- 
quently admitted,  without  objection  or  contradiction,  that  the  prices 
shown  in  such  publication  were  those  fixed  on  a  certain  date  by  the 
association. 

FACTORS— EVIDENCE  OF  HIGHEST  MARKET  PRICE. 
If  raisins  are  to  be  delivered  at  a  certain  place  to  commission  mer- 
chants, who  bind  themselves  in  writing  to  use  their  best  endeavors 
to  obtain  the  "highest  marliet  price"  for  them,  the  merchants  may 
sell  the  raisins  at  that  place,  or  elsewhere,  but  evidence  of  the  mar- 
ket price  in  an  action  involving  a  breach  of  contract  on  their  part, 
is  not  confined  to  the  place  where  the  raisins  are  actually  sold. 
The  highest  market  price  prevailing  at  the  place  of  delivery  may 
be  shown,  whether  the  merchants  were  or  were  not  negligent  in 
failing  to  sell  at  that  place. 

CONTRACTS  IN  WRITING— ALTERING  BY  PAROL.— AN 
EXECUTED  ORAL  AGREEMENT,  which  may  be  proved  for  the 
purpose  of  altering  a  previous  written  contract,  must  consist  in 
the  doing  or  the  suffering  of  something  not  required  to  be  done  or 
Buffered  by  the  terms  of  the  writing. 

CONTRACTS  IN  WRITING— MODIFYING  BY  PAROL-IL- 
LUSTRATION.— If  a  vineyardist  agrees  in  writing  that  commission 
merchants  shall  sell  his  entire  crop  of  raisins  upon  commission, 
he  cannot,  in  an  action  involving  a  breach  of  contract  upon  their 
part,  prove  a  subsequent  oral  sale  to  them,  for  a  fixed  price,  of  a 
quantity  of  a  certain  kind  of  raisins  included  in  the  written  con- 
tract, where  there  is  no  proof  that  any  payments  were  made  upon 
such  oral  sale,  or  that  anything  was  done  by  the  vineyardist  which 
he  was  not  bound  to  do  in  fulfillment  of  the  written  contract. 

FACTORS— RELEASE  FROM  CONTRACT  TO  SELL  FOR 
CERTAIN  PRICE.— COMMISSION  MERCHA]>^TS,  under  a  contract 
obligation  not  to  sell  raisins  below  prices  named  by  an  association 
of  raisin  growers,  without  consulting  the  owner,  are  not  released 
from  their  promise  by  evidence  that  the  association,  soon  after  the 
making  of  the  contract,  collapsed,  and  abandoned  their  agreed 
schedule  of  prices,  and  thereafter  had  no  fixed  prices,  the  members 
of  the  association  then  selling  at  what  rates  they  pleased. 

L.  L.  Cory,  for  the  appellants. 

H.  H.  Welsh  and  George  E.  Church,  for  the  respondent. 

6»3  THE  COUET.  Williams  and  others  were  partners  under 
the  firm  name  of  Williams,  Brown  &  Co.  in  the  business  of  com- 
mission merchants  at  the  city  of  Fresno,  in  this  state.  On  Au- 
gust 31,  1893,  they  made  a  contract  in  writing  with  Hodgkin, 
whereby  the  latter  agreed  to  pick,  cure,  and  deliver  to  them  at 
Fresno  all  the  grapes  and  raisins  to  be  produced  that  season 
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on    a    certain   vineyard   in  that  vicinity  owned  by  him,  said 
Hodgkin,  and  "Williams,  Brown  &  Oo.  on  their  part  agreed  to 
pack  all  the  raisins  so  delivered  and  sell  the  same  for  Hodgkin, 
they  to  charge  specified  rates  of  compensation  for  their  services, 
and  to  make  certain  advances  of  cash  to  him  on  delivery  of  the 
crop  at  their  packing-house.     At  various  times  from  September 
29,  to  November  22,  1893,  inclusive,  Hodgkin  delivered  to  said 
Williams,  Brown  &  Co.  at  Fresno  above  four  hundred  and  sixty 
thousand  pounds  of  raisins;  they  made  advances  to  him  on  ac- 
count ^^^  thereof  to  an  amount  which  proved  to  be  greater  than 
the  proceeds  of  sales  of  the  entire  crop  by  the  sum  of  two  thou- 
sand six  hundred  and  sixty-five  dollars  and  seventy-five  cents. 
They  assigned  their  demand  for  such  balance  to  Mackenzie,  who 
was  a  bookkeeper  in  their  employ,  and  he  brought  this  action 
to  recover  the  same  from  Hodgkin.     The  complaint  is  virtually 
a  count  for  money  loaned  to  Hodgkin  by  plaintiff's  assignors. 
The  defendant  answered  such  complaint,  and  also  filed  a  cross- 
complaint,  not  against  Mackenzie,  the  plaintiff,  but  against  said 
"Williams,  Brown  &  Co.;  in  both  the  answer  and  the  cross-com- 
plaint he  set  up  in  various  forms  his  transactions  with  "Williams, 
Brown  &  Co.  concerning  the  marketing  and  sale  of  his  said 
crop,  and  alleged  sundry  derelictions  in   that   behalf    against 
them;  as  the  result  whereof  he  prayed  in  his  answer  that  plain- 
tiff  take   nothing,  and  in  his    cross-complaint  for   judgment 
against  "Williams,  Brown  &  Co.  for  the  sum  of  five  thousand  five 
hundred  and  fifty-five  dollars  and  ninety-two  cents  above  the 
amount  of  theij:  advances  to  him.     In  each  count  of  the  cross- 
complaint — as  also  in  the  answer — it  is  alleged  that  the  assign- 
ment on  which  plaintiff  sues  was  made  to  him  by  his  employers 
without  consideration  and  merely  for  the  purpose  of  qualifying 
him  to  sue  on  their  demand;  that  his  cause  of  action  arose  out 
of  the  contract  of  defendant  with  "Williams,  Brown  &  Co.  re- 
lating to  said  crop  of  raisins,  and  the  delivery,  sale,  and  dispo- 
sition  thereof.     The   cross-complaint   was  not   served  on    the 
plaintiff,  nor  did  he  answer  thereto;  it  was,  however,  answered 
by  "Williams,  Brown  &  Co.    The  trial  was  by  jury  and  resulted 
in  a  verdict  and  judgment  that  plaintiff  take  nothing  and  that 
Hodgkin  recover  of  "Williams,  Brown  &  Co.  the  sum  of  one  hun- 
dred dollars. 

1.  Appellants  argue  that  the  court  erred  in  allowing  the 
cross-complaint  to  be  filed.  "Whenever  the  defendant  seeks 
affirmative  relief  against  any  party,  relating  to  or  depending 
upon    the  contract   or  transaction   upon    which  the   action  is 
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brought,  ....  he  may,  in  addition  to  his  answer,  file  ...  , 
a  cross-complaint":  Code  Civ.  Proc,  sec.  442.  It  is  said  that 
the  cross-complaint  here  proceeds  on  a  cause  of  action  inde- 
pendent of,  and  not  germane  to,  the  matters  alleged  in  the 
complaint  of  plaintiff.  This  objection  is  clearly  unfounded; 
^^^  the  plaintiff  sues  to  recover  money  loaned;  defendant  admits 
that  he  had  the  money  of  plaintiff's  assignors,  but  avers,  in 
effect,  that  he  received  it  as  part  performance  of  their  contract 
with  him,  and  that  they  are  liable  to  him  for  failure  to  per- 
form the  same  fully.  These  averments,  if  proved,  show  that 
the  relief  sought  by  defendant  "relates  to  or  depends  upon  the 
contract  or  transactions  upon  which  the  action  is  brought," 
within  the  meaning  of  that  language  in  the  statute  above 
quoted.  The  further  objection  that  "Williams,  Brown  &  Co, 
could  not  properly  be  made  parties  defendant  in  the  cross- 
complaint  because  they  were  not  originally  parties  to  the  action, 
is  also  untenable.  A  complete  determination  of  the  controversy 
cannot  be  had  without  bringing  in  parties  to  the  contract  or 
transaction  who  have  not  been  named  as  parties  to  the  action 
in  the  original  complaint:  Winter  v,  McMillan,  87  Cal,  256,  22 
Am.  St,  Eep,  243;  Eureka  v.  Gates,  120  Cal,  54;  Colton  etc,  Co. 
V,  Eaynor,  57  Cal.  592,  593;  Chalmers  v.  Trent,  11  Utah,  88, 
and  cases  cited. 

It  is  also  contended  that  the  omission  to  serve  the  cross- 
complaint  on  Mackenzie,  the  plaintiff,  was  a  fatal  irregularity. 
It  was  no  doubt  negligent  practice;  said  section  442  provides 
that  the  cross-complaint  "must  be  served  on  the  parties  af- 
fected thereby,"  But  in  this  instance  no  right  of  the  plaintiff 
has  been  at  all  prejudiced  by  such  omission,  and  the  judgment 
cannot  be  reversed  because  of  it.  For  all  the  matters  of  sub- 
stance charged  in  the  cross-complaint  were  pleaded  affirma- 
tively in  defendant's  answer,  which  was  served  on  the  plain- 
tiff, so  that  the  latter  met  in  the  prosecution  of  his  own  action 
every  issue  which  would  have  been  tendered  to  him  had  he  been 
served  also  with  the  cross-complaint;  and,  further,  it  was  proved 
at  the  trial  by  his  own  testimony  and  without  conflict  that 
plaintiff  took  by  the  assignment  no  interest  beneficial  to  him- 
self in  the  demand  he  sued  on,  and  that,  if  he  had  recovered, 
the  whole  proceeds  of  his  recovery  would  have  been  paid  to 
Williams,  Brown  &  Co.,  who  made  full  defense  against  the  de- 
fendant's alleged  cause  of  action. 

2.  In  the  contract  of  August  31,  1893,  Williams,  Brown  & 
Co.  promised  that  they  would  not  sell  the  raisins  "below  prices 
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named  by  the  association"  without  consulting  Hodgkin;  and 
****  one  of  the  breaches  alleged  in  the  cross-complaint  is  that 
tthey  did  sell  at  prices  less  than  those  "named  by  the  association'* 
without  consulting  him  or  obtaining  his  consent.  There  was 
evidence  at  the  trial  that  the  prices  so  referred  to  in  the  con- 
tract were  a  list  agreed  upon  by  a  number  of  raisin  growers 
and  packers  at  a  meeting  held  by  them  on  August  22,  1893,  as 
the  prices  at  which  raisins  were  to  be  held  for  sale  that  season. 
In  order  to  show  the  schedule  so  established,  defendant  offered 
in  evidence  printed  matter  purporting  to  be  a  copy  thereof  in 
a  certain  newspaper  published  at  Fresno  on  August  23,  1893; 
and,  in  connection  with  the  offer,  Hodgkin  testified  that  the 
parties  to  the  contract  had  such  published  prices  in  mind  when 
they  signed  the  instrument  of  August  31st.  Plaintiff  and 
Williams,  Brown  &  Co.  objected  that  the  newspaper  report  was 
not  the  best  evidence,  and  the  objection  was  overruled.  K 
there  was  any  error  in  this — ^which  we  do  not  decide — it  was 
cured  by  evidence  subsequently  admitted  without  objection  and 
without  contradiction  that  the  prices  of  raisins  shown  in  the 
publication  received  in  evidence  were  the  said  prices  fixed  by 
the  association  on  August  22d. 

3.  By  another  clause  of  the  contract  Williams,  Brown  &  Co. 
agreed  that  they  would  endeavor  to  the  best  of  their  ability  to 
obtain  the  highest  market  price  for  defendant's  raisins;  and 
in  one  count  of  the  cross-complaint  they  are  charged  with  neg- 
ligence in  the  performance  of  this  covenant,  whereby,  it  is 
claimed,  they  failed  to  obtain  the  full  value  of  the  goods.  Upon 
the  questions  thus  arising  the  defendant  was  permitted  to  in- 
troduce evidence  of  the  market  price  of  raisins  at  Fresno  dur- 
ing the  months  of  October  and  November,  1893 — the  period 
of  the  delivery  of  defendant's  product  to  Williams,  Brown  & 
Co.  Appellants  contend  that  evidence  of  this  nature  should 
have  been  confined  to  the  market  value  of  the  raisins  at  points 
in  the  eastern  states  where  they  were  actually  sold  by  Williams, 
Brown  &  Co.  They  rely  on  the  decision  in  Pugh  v.  Porter 
Bros.  Co.,  118  Cal.  628,  to  support  this  point.  We  think,  how- 
ever, the  present  case  is  materially  different.  In  the  case  cited 
it  appeared  that  the  goods  were  delivered  to  the  commission 
merchant  for  the  purpose  of  shipment  from  the  place  of  de- 
livery and  to  be  sold  in  a  foreign  market;  accordingly,  it  was 
"'^^  held  that  the  factor's  duty  was  to  obtain  the  value  in  the 
foreign  market,  and  that  evidence  of  the  state  of  the  market  at 
the  place  where  he  received  the  goods  was  inadmissible.     But 
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here  it  does  not  appear  that  the  raisins  were  necessarily  to  he 
sent  away  from  Fresno  for  purposes  of  sale;  the  contract  was 
prefaced  with  a  recital  that  Williams,  Brown  &  Co.  are  "en- 
gaged, among  other  things,  in  the  packing  and  selling  of  raisins 
in  the  city  of  Fresno";  they  agreed  that  they  would  "endeavor 
to  obtain  the  highest  market  price  for  the  grade  of  goods  sold, 
and  in  every  way  endeavor  to  realize  upon  all  goods  sold  at  the 
earliest  moment  and  for  the  highest  price."  They  further 
promised,  as  has  been  seen,  that  they  would  not  sell  "below 
prices  named  by  the  association"  without  consulting  defendant; 
the  association  was  a  body  local  to  this  state,  and  not  shown  to 
have  had  any  influence  in  determining  prices  at  the  east.  From 
these  provisions  of  the  contract,  and  others  not  necessary  to 
state,  we  think  Williams,  Brown  &  Co.  were  at  liberty  to  sell  de- 
fendant's raisins  at  Fresno  or  elsewhere;  consequently,  on  the 
question  whether  "they  used  reasonable  diligence  to  obtain  the 
best  market  prices  it  was  as  pertinent  to  show  what  prices  pre- 
vailed at  Fresno  as  in  any  other  readily  accessible  market.  Of 
course,  this  is  not  saying  that  they  were  negligent  in  not  sell- 
ing at  Fresno;  on  the  contrary,  it  may  have  been  that  the  usual 
course  of  business,  or  other  condition  affecting  their  conduct, 
was  such  -that  ordinary  prudence  allowed  or  required  them  to 
.ship  the  raisins  to  the  east;  that  matter  is  not  for  decision  now. 
4.  In  the  fifth  count  of  the  cross-complaint  defendant  al- 
leged that  he  sold  and  delivered  to  Williams,  Brown  &  Co. 
"eighty-six  thousand  eight  hundred  and  forty-four  pounds  of 
Valencia  raisins"  at  the  price  of  three  and  one-half  cents  per 
pound,  and  that  they  yet  owe  him  for  the  same  a  balance  of 
twelve  hundred  and  forty-three  dollars  and  three  cents.  At 
the  trial  these  allegations  were  strongly  contested;  defendant 
was  allowed  to  testify  that  about  October  1,  1893,  Williams, 
Brown  &  Co.,  agreed  with  him  orally  to  buy  the  said  Valencia 
raisins  at  the  price  alleged — appellants  objecting  that  the  effect 
of  the  evidence  is  to  vary  by  parol  the  terms  of  the  written 
contract  of  August  31st.  At  the  outset  of  his  testimony  de- 
fendant stated  that  "under  the  contract" — referring  to  the  in- 
strument °®®  of  August  31st — he  delivered  to  Williams,  Brown 
&  Co.  all  his  raisins,  including  the  Valencias;  and  although, 
when  he  came  to  testify  concerning  the  alleged  oral  agreement 
of  October  1st,  he  said  that  the  "written  contract  referred  to  or- 
dinary raisins,  the  oral  one  to  dipped  raisins  called  Valencias," 
yet  it  is  clear  that  the  Valencia  raisins  were  made  from  the 
grapes  which  were  the  subject  of  the  writing;  the  instrument 
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required  defendant  to  cure  and  deliver  to  Williams,  Brown  & 
Co.,  on  the  terms  stated  therein,  "all  grapes  and  raisins"  grown 
and  produced  during  that  season  on  his  vineyard.  Defendant 
stated  in  effect  that  he  made  and  delivered  the  Valencia  raisins 
to  Williams,  Brown  &  Co.  on  their  oral  promise  to  pay  three 
and  one-half  cents  per  pound  for  five  carloads  of  them.  His 
counsel  argue  that  this  is  "an  executed  parol  agreement,"  and 
therefore  that  evidence  thereof  is  admissible  to  alter  the  pre- 
vious writing:  Civ.  Code,  sec.  1698.  We  do  not  think  so;  we 
find  no  evidence  that  Williams,  Brown  &  Co.  ever  paid  anything 
as  on  a  purchase  by  them  of  the  Valencias;  and,  as  concerns 
Hodgkin,  so  far  as  appears  he  did  nothing  under  the  alleged 
oral  agreement  which  he  was  not  bound  to  do  in  the  proper 
fulfillment  of  the  written  contract;  there  was  no  evidence  that 
curing  raisins  by  the  Valencia  process,  and  delivering  the 
same  when  cured,  was  not  the  due  and  reasonable  performance 
of  his  prior  written  promise  to  "cure  and  deliver"  his  entire 
crop.  Obviously,  the  executed  oral  agreement,  which  may  be 
proved  for  the  purpose  of  altering  a  previous  written  contract, 
must  consist  in  the  doing  or  the  suffering  of  something  not 
required  to  be  done  or  suffered  by  the  terms  of  the  writing: 
See  Civ.  Code,  sees.  1595,  1605,  1661;  Pollock  on  Contracts, 
161,  162;  Vanderbilt  v.  Schreyer,  91  N.  Y.  401.  True,  the  de- 
fendant here  testified  that  he  sold  the  Valencia  raisins,  but 
the  alleged  sale  rests  in  mere  spoken  words,  which  in  them- 
selves could  not  be  allowed  to  alter  the  writing;  his  acts  toward 
the  execution  of  any  contract  were  only  such,  so  far  as  proved, 
as  the  original  agreement  required  him  to  perform.  A  written 
instrument  would  afford  but  slight  protection  to  the  parties 
in  such  cases  if  it  could  be  varied  in  this  manner;  a  bailment 
could  be  converted  into  a  sale,  or  a  sale  into  a  bailment,  accord- 
ing as  the  interests  of  either  party,  after  delivery  of  the  goods, 
'®®  might  lead  him  to  the  belief,  real  or  feigned,  that  the  deliv- 
ery had  not  been  pursuant  to  the  original  writing,  but  under  a 
subsequent  oral  arrangement. 

5.  There  was  evidence  that  about  October  1,  1893,  the  said 
association  of  growers  and  packers  abandoned  their  agreed 
schedule  of  prices,  the  members  selling  thereafter  at  what  rates 
they  pleased;  and  appellants  requested  the  court  to  charge  the 
jury  that  if,  before  any  sale  of  defendant's  raisins  by  Williams, 
Brown  &  Co.,  the  prices  had  been  changed  by  the  association, 
and  the  association  had  no  fixed  prices  at  the  time  of  any  of 
such  sales,  then  Williams,  Brown  &  Co.  were  "relieved  from  any 
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obligation  to  sell  for  any  association  prices  wliicli  were  fixed  at 
the  time  of  the  entering  into  the  contract."  The  instruction 
was  rightly  refused;  if  the  association  had,  in  the  course  of  the 
season,  fixed  prices  different  from  those  first  agreed  on,  it  may 
he  that  such  modification  should  have  been  read  into  the  clause 
of  the  contract  referred  to  in  the  instruction;  but  no  other 
prices  were  subsequently  fixed;  the  members  of  the  association 
simply  abandoned  the  rates  first  agreed  on;  and  we  think  their 
action  in  that  particular  did  not  release  Williams,  Brown  & 
Co.  from  their  promise  to  obtain  the  rates  which  had  been 
fixed,  or,  as  the  alternative,  to  consult  defendant  before  ac- 
cepting lower  prices.  The  collapse  of  the  association  would 
seem  to  furnish  a  reason  why  defendant  should  have  desired  to 
be  consulted  regarding  prices  of  subsequent  sales,  for  the  nat- 
ural tendency  of  that  event  was  to  increase  the  degree  of  cau- 
tion necessary  to  be  exercised  by  individual  sellers.  There 
is  in  the  record,  moreover,  evidence  tending  in  some  measure 
to  sihow  that  Williams,  Brown  &  Co.  did  not  regard  this  clause 
of  the  contract  as  nullified  by  the  failure  of  the  association  to 
maintain  the  agreed  prices.  Thus,  on  October  26,  1893,  they 
wrote  to  Hodgkins  saying  that  up  to  that  time  they  had  "had. 
no  difficulty  whatsoever  in  getting  the  prices  fixed  by  the  com- 
bination"; and  as  late  as  April,  1894,  they  wrote  to  him  inquir- 
ing whether  they  should  accept  a  specified  offer  for  certain  of 
his  raisins  they  had  then  in  New  York — an  offer  apparently 
less  than  the  original  association  price. 

No  material  error  is  brought  to  our  attention  except  the  ad- 
mission of  evidence  touching  the  alleged  sale  of  Valencia  raisins 
*^  to  Williams,  Brown  &  Co.;  but  because  of  that  the  judg- 
ment is  reversed  and  a  new  trial  ordered. 

Hearing  in  Bank  denied. 


COUNTERCLAIM— RECOUPMENT.— DAMAGES  that  accrue  to 
a  defendant  from  the  transaction  out  of  which  the  plaintiff's  cause 
of  action  arises  may  be  recouped:  Johnson  v.  White  Mountain  etc. 
Assn.,  68  N.  H.  437,  73  Am.  St.  Rep.  610.  Such  damages  may  be 
set  up  by  way  of  counterclaim:  See  monographic  note  to  Woodruff 
V.  Garner,  89  Am.  Dec.  485,  on  the  scope  and  office  of  counterclaim 
tinder  the  code. 

FACTORS— SALES— PLACE  AND  VALUE.— The  presumption  is 
that  produce  was  intended  to  be  sold  at  the  place  of  the  factor's 
residence.  It  has  been  held  that  factors  may,  by  custom,  send 
goods  away  from  their  place  of  residence  for  sale,  but  it  has  been 
questioned  whether  the  rule  requiring  the  sale  to  be  made  in  such 
place  can  be  changed  by  usage  or  custom:  Note  to  Comer  v.  Way, 
54  Am.  St.  Rep.  icio.    In  determining  the  value  of  goods  at  a  par- 
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tlcular  place,  evidence  of  the  value  at  other  places  than  the  place 
!n  question  Is  inadmissible,  where  the  evidence  is  clear  that  there 
Is  a  value  at  that  place:  Comer  v.  Way,  107  Ala.  300,  54  Am.  St 
Rep.  93. 

CONTRACTS-MODIFICATION  OF  BY  PAROL.— After  a  con- 
tract has  been  reduced  to  writing  the  parties  may,  before  a  breach 
thereof,  malie  a  new  and  valid  contract,  not  in  writing,  either  an- 
nulling the  former  agreement  altogether,  or  adding  to,  subtracting 
from,  varying,  or  qualifying  Its  terms:  Harris  v.  Murphy,  119  N.  C. 
34,  56  Am.  St.  Rep.  656.  See,  also,  the  monographic  note  to  this 
case  on  a  subsequent  parol  agreement  to  vary  a  writing. 


COUNTY  OF  LOS  ANGELES  v.  SPENCER. 
[126  California.  670.] 

STATUTES— EMBRACING  MORE  THAN  ONE  SUBJECT— 
CONSTITUTIONAIilTY.— "An  act  to  promote  and  protect  the  horti- 
cultural Interests  of  the  state"  is  not  unconstitutional  on  the 
ground  that  it  embraces  more  than  one  subject,  grouped  under  one 
title,  where  every  provision  of  the  act  points  directly  to  the  pro- 
tection and  promotion  of  such  interests. 

NUISANCE.— A  LEGISLATURE  has  the  power  to  declare 
that  to  be  a  nuisance  which  is  such  in  fact. 

STATUTES  DECLARING  WHAT  IS  A  NUISANCE-EX- 
BRCISE  OF  JUDICIAL  POWER— CONSTITUTIONALITY.— A 
statute  designed  to  protect  and  promote  the  horticultural  inter- 
ests of  the  state,  which  declares  that  all  places,  orchards,  etc., 
Infected  with  the  pests  mentioned  In  the  statute  are  public  nui- 
sances, and  which  act  Is  a  proper  exercise  of  the  police  power. 
Is  not  unconstitutional  on  the  ground  that  It  confers  Judicial  pow- 
ers upon  the  horticultural  commissioners,  where  a  commissioner. 
In  determining  whether  any  particular  place  is  a  nuisance,  must 
necessarily  exercise  some  discretion  which,  In  a  strict  sense,  is  ju- 
dicial in  its  nature. 

LIEN  FOB  ABATING  A  NUISANCE— ENFORCEMENT 
OF— CONSTITUTIONALITY.— A  lien  given  by  statute  upon  prem- 
ises for  the  expense  of  abating  an  Insect  pest  nuisance  thereon 
Is  not  for  a  delinquent  tax,  but  for  an  Indebtedness  due  the  county, 
and  Its  enforcement  in  the  way  prescribed  by  the  statute  is  not  ob- 
noxious to  any  constitutional  Inhibition. 

J.  A.  Donnell  and  William  P.  James,  for  the  appellant. 

Tanner  &  Taft  and  Gardiner,  Harris  &  Eodman,  for  the  re- 
spondents. 

«''^  GRAY,  C.  The  plaintiff  appeals  from  a  judgment  fol- 
lowing an  order  sustaining  a  demurrer  to  an  amended  complaint 
without  leave  to  further  amend. 

The  amended  complaint  purports  to  set  out  a  cause  of  action 
to  foreclose  a  lien  for  the  expense  of  abating  an  insect  pest 
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nuisance  in  defendant's  orchard.  This  lien  is  claimed  to  exist 
by  virtue  of  an  act  entitled,  "An  act  to  protect  and  promote 
the  horticultural  interest  of  the  state,"  and  acts  amendatory 
thereof  and  additional  thereto.  The  act  in  question  may  be 
found  in  the  Statutes  of  1881,  page  88,  and  the  amendments 
and  additions  thereto  in  the  Statutes  of  1889,  page  413,  and  the 
Statutes  of  1891,  pages  260  and  268.  In  sustaining  the  de- 
murrer without  leave  to  amend,  the  learned  judge  of  the  court 
below  filed  an  opinion,  in  which  the  principal  reason  assigned 
for  the  action  of  the  court  is  that  the  act  in  question  is  uncon- 
stitutional, and  this,  also,  is  the  main  reason  urged  on  this 
appeal  in  support  of  the  judgment.  It  is  said,  first,  that  the 
act  embraces  more  than  one  subject  grouped  under  one  title. 
The  act  as  amended  provides  for  the  appointment,  by  the  board 
of  supervisors  of  any  county  in  the  state  to  whom  the  required 
petition  is  presented,  of  a  horticultural  commission  of  not  ex- 
ceeding three  members.  It  also  prescribes  the  length  of  the 
terms  of  ofiice  of  said  commissioners  and  the  manner  of  filling 
vacancies  therein.  It  then  defines  the  duties  and  powers  of 
the  board  of  horticultural  commissioners,  fixes  their  compensa- 
tion, and  provides  for  their  removal.  It  makes  the  expense 
of  removing  or  abating  an  insect  pest  nuisance  from  any  prop- 
erty infested  thereby  a  lien  upon  the  property  or  premises  from 
which  such  nuisance  has  been  abated.  All  the  duties  and  pow- 
ers conferred  upon  said  board  appertain  to  the  abating  of  those 
insect  pest  nuisances  which  interfere  with  the  business  of  horti- 
culture. 

From  this  brief  summary  it  will  be  readily  seen  that  every 
®'^*  provision  of  the  act  points  directly  to  the  protection  and 
promotion  of  the  horticultural  interests  of  the  state,  and  hence 
all  said  provisions  relate  to  but  one  subject  and  may  be  properly 
grouped  in  one  act  under  the  very  appropriate  title  of  "An  act 
to  protect  and  promote  the  horticultural  interests  of  the  state." 
This  view  seems  to  be  supported  by  the  following  cases  and  the 
cases  therein  cited:  Ex  parte  Liddell,  93  Cal.  633;  Abeel  v. 
Clark,  84  Cal.  226. 

It  is  urged  that  the  act  in  question  is  unconstitutional  and 
invalid  because  it  confers  judicial  powers  upon  the  horticul- 
tural commissioners,  contrary  to  article  3  of  the  state  consti- 
tution; but  we  do  not  think  that  this  contention  can  be  main- 
tained. This  provision  of  the  constitution  must  be  understood 
as  construed  by  judicial  decisions,  and  with  reference  to  the 
subject  of  police  power.     The  act  itself  defines  the  nuisances  to 
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which  it  relates  and  declares  that  "all  places,  orchards,  nur- 
series," etc.,  infected  with  "scale  insects,  or  codlin  moth,  or 
other  pests  injurious  to  fruit,  plants,"  etc.,  are  public  nui- 
sances. In  determining  whether  any  particular  place  is  a  nui- 
sance, the  commissioner,  no  doubt,  exercises  some  discretion, 
which,  in  a  strict  sense,  is  in  its  nature  judicial;  but  the  exe- 
cuting of  a  police  regulation  quite  often  calls  into  action  that 
kind  of  discretion.  And  yet  the  acts  of  a  commissioner  in- 
volved in  this  case  are  no  more  judicial  than  the  acts  of  ofi&cers 
under  many  other  laws  and  ordinances  which  have  been  held 
valid.  Ordinances  prohibiting  the  erection  of  wooden  build- 
ings within  fire  limits  except  upon  the  order  of  fire  commis- 
sioners; giving  viticultural  commissioners  power  to  prohibit  the 
importation  of  diseased  vines;  prohibiting  the  carrying  on  of  a 
public  laundry  without  a  certificate  of  the  health  officer  and 
of  the  board  of  fire  wardens;  prohibiting  retail  liquor  business 
without  permission  of  the  board  of  police  commissioners;  giving 
to  the  superintendent  of  public  streets  the  power  to  determine 
where,  either  on  a  public  street  or  on  private  premises,  any 
rubbish  should  be  deposited;  forbidding  orations,  harangues, 
etc.,  in  a  park  without  consent  of  the  park  commissioners,  or 
upon  other  grounds  except  by  permission  of  the  city  govern- 
ment committee;  beating  drums,  etc.,  without  permission  of 
the  president  of  the  village;  prohibiting  manufacturers  ^"^ 
and  others  from  ringing  bells,  etc.,  except  at  such  times  as  the 
board  of  aldermen  may  designate;  authorizing  harbor  masters 
to  station  vessels  and  to  assign  each  its  place;  forbidding  the 
keeping  of  swine  without  a  permit  from  the  board  of  health; 
and  giving  to  boards  of  health,  quarantine  officers,  and  milk 
inspectors  discretion  as  to  the  exercise  of  police  powers — all 
such  laws  and  ordinances  have  been  judicially  held  to  be  valid, 
although  they  confer  the  same  power  upon  designated  public 
officers  as  is  given  by  the  act  here  in  question  to  the  commis- 
sioners: Ex  parte  Ah  Fook,  49  Cal.  402;  In  re  Flaherty,  105 
Cal.  558,  and  cases  there  cited;  Ex  parte  Fiske,  73  Cal.  125; 
Bittenhaus  v.  Johnston,  92  Wis.  588;  Train  v.  Boston  Disinfect- 
ing Co.,  144  Mass.  523,  59  Am.  Rep.  113;  Newton  v.  Joyce,  166 
Mass.  83,  55  Am.  St.  Rep.  385.  The  efficiency  of  many  police 
regulations  depends  upon  their  prompt  and  summary  execution; 
and  therefore,  from  necessity,  certain  discretion  must  be  given 
to  the  officers  who  are  to  make  the  regulations  effective.  In  Ex 
parte  Ah  Fook,  72  Cal.  125,  this  court  said:  *T[t  is  obvious  that 
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to  render  effectual  an  inquiry  which  has  for  its  purpose  the  car- 
rying into  operation  of  quarantine  or  health  laws  it  must  be 
prompt  and  summary,  and  we  are  not  aware  that  any  reasonable 
provisions  of  the  statute  clothing  such  officers  or  boards  with 
enlarged  powers,  often  exercised  by  them,  have  ever  been  held 
unconstitutional."  In  the  case  at  bar,  the  acts  of  the  commis- 
sioner are  not  clothed  with  that  sanctity  and  protection  which 
accompanies  the  judicial  acts  of  courts  and  judges,  and  the 
commissioner  would  be  liable  officially  and  personally  for  wrong- 
ful acts  done  under  the  color  of  his  office.  And  then,  again, 
the  lien  in  question  here  could  not  be  enforced  until  after  a  ju- 
dicial investigation  and  determination  by  a  court. 

Beyond  any  question  the  legislature  has  the  power  to  declare 
that  to  be  a  nuisance  which  is  such  in  fact,  and  we  think  it 
safe  to  assert  that  everything  declared  to  be  a  public  nuisance 
in  the  act  in  question  comes  clearly  within  the  meaning  of  that 
term  as  defined  in  the  Civil  Code,  sections  3479  and  3480. 

It  is  known  that  the  existence  of  the  fruit  industry  in  the 
state  depends  upon  the  suppression  and  destruction  of  the  pests 
mentioned  in  the  statute.  The  act  in  question  is,  therefore,  a 
proper  exercise  of  the  police  power  which  the  legislature  has, 
^"^"^  under  section  1  of  article  19  of  the  constitution,  to  sub- 
ject private  property  to  such  reasonable  restraints  and  burdens 
as  will  secure  and  maintain  the  general  welfare  and  prosperity 
of  the  state:  Abeel  v.  Clark,  84  Cal.  226;  Train  v.  Boston  Dis- 
infecting Co.,  144  Mass.  523,  69  Am.  Eep.  113.  In  this  con- 
nection, it  may  be  well  to  observe  that  the  statute  does  not 
authorize  any  injury  to  or  destruction  of  property,  but,  on  the 
contrary,  its  provisions  are  beneficial  to  the  very  property  upon 
which  it  operates. 

The  lien  given  by  the  statute  is  not  for  a  delinquent  tax,  but 
for  an  indebtedness  due  the  county,  and  the  enforcement  of 
it  in  the  way  prescribed  by  the  statute  is  not  obnoxious  to  any 
constitutional  inhibition. 

The  case  of  Boorman  v.  Santa  Barbara,  65  Cal.  313,  and  the 
other  California  cases  cited  by  respondent  to  show  that  private 
property  cannot  be  subject  to  burdens  without  due  process  of 
law  are  sound  in  principle,  but  as  to  the  matter  of  notice  the 
statute  here  under  consideration  is  not  like  any  of  the  statutes 
in  those  cases.  The  subject  of  those  statutes,  street  improve- 
ment, does  not  naturally  call  for  such  prompt  and  immediate 
action  as  might  be  necessary  in  the  abatement  of  a  contagious 
nuisance  like  that  treated  of  in  the  statute  here  in  question: 
Surocco  V.  Geary,  3  Cal.  69,  58  Am.  Dec.  385. 
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We  discover  no  conflict  with  any  constitutional  provision  in 
the  act  under  consideration  as  finally  amended  in  1891. 

For  the  foregoing  reasons  we  advise  that  the  judgment  be 
reversed  and  the  cause  remanded. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed  and  the  cause  remanded. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


STATUTES— SUBJECT  EXPRESSED  IN  TITLE.— An  act  Is  not 
luvalid  because  it  Includes  details  not  mentioned  In  the  title,  pro- 
vided the  details  are  germane  to  the  general  subject  designated  in 
the  title:  Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  152  Ind.  1,  71 
Am.  St.  Rep.  301,  A  statute  is  not  open  to  the  objection  that  it 
contains  subjects  not  "clearly"  expressed  in  its  title  when  such 
subjects  are  all  "referable  and  cognate"  to  the  subjects  expressed 
in  such  title:  State  v.  Harrub.  95  Ala.  176,  36  Am.  St.  Rep.  195. 
Compare  the  monographic  note  to  Bobel  v.  People,  64  Am.  St. 
Rep,  70,  on  the  sufficiency  of  the  title  to  a  statute.  If  the  sub- 
ject of  an  act  is  properly  expressed  in  its  title,  the  act  may  create 
the  means  and  instrumentalities  required  for  its  own  accomplish- 
ment: State  V,  Nomland,  3  N.  Dak,  427,  44  Am,  St.  Rep,  572, 

NUISANCES.— THE  LEGISLATURE  HAS  THE  POWER  TO 
ENLARGE  the  category  of  public  nuisances  by  declaring  places 
or  property  used  to  the  detriment  of  public  Interests  or  to  the  in- 
jury of  the  health,  morals,  or  welfare  of  the  community,  to  be 
nuisances,  although  not  such  at  common  law:  Notes  to  Ex  parte 
Keeler,  55  Am,  St.  Rep.  799;  Murtha  v,  Lovewell,  55  Am,  St.  Rep. 
413;  Hurst  v.  Warner,  47  Am.  St,  Rep.  545,  But  the  legislature 
cannot  make  that  a  nuisance  which  is  not  such  in  fact:  Notes  to 
Grand  Rapids  v.  Powers,  28  Am.  St  Rep.  293;  Ex  parte  Lacey.  49 
Am.  St  Rep,  96, 

THE  POLICE  POWER  OF  THE  STATE  extends  to  all  regu- 
lations affecting  the  health,  good  order,  morals,  peace  and  safety 
of  society.  And  when  such  regulations  do  not  conflict  with  any 
constitutional  inhibition  or  natural  right  their  validity  cannot  be 
successfully  controverted:  Note  to  Butler  v.  Chambers,  1  Am,  St. 
Rep.   644. 

CONSTITUTIONAL  LAW  —  JUDICIAL  POWER— MINISTE- 
RIAL OFFICERS.— The  mere  fact  that  an  officer  is  required  by 
law  to  inquire  into  the  existence  of  certain  facts  and  to  apply  the 
law  thereto  in  order  to  determine  what  his  official  conduct  shall 
be,  and  that  these  acts  may  affect  private  rights,  does  not  con- 
stitute an  exercise  of  Judicial  powers,  strictly  speaking:  People  T. 
Simon.  176  111,  165.  68  Am.  St  Rep.  175. 
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m  EE  POPEJOY. 
[26  Colorado,  32.] 

HUSBAND  AND  WIF&-ACTION  FOR  SEPARATE  MAIN- 
TENANCE.—Where  a  husband  refuses  to  support  his  wife,  with- 
out fault  upon  her  part,  she  may  maintain  an  action  for  separate 
maintenance,  without  suing  for  divorce. 

HUSBAND  AND  WIFE— COMMITMENT  FOR  CONTEMPT 
—HABEAS  CORPUS.— Where  a  husband  has  been  committed  for 
contempt,  for  his  failure  to  pay  a  judgment  against  him  for  sepa- 
rate maintenance  in  favor  of  his  wife,  the  question  as  to  whether 
the  evidence  is  sufficient  to  justify  the  commitment  cannot  be  raised 
In  habeas  corpus  proceedings,  but  must  be  presented  by  writ  of 
error. 

CONSTITUTIONAL  LAW  —  IMPRISONMENT  FOR  CON- 
TEMPT.—A  constitutional  provision,  prohibiting  imprisonment  for 
debt,  does  not  forbid  the  punishment  of  a  contempt  in  refusing  to 
obey  the  lawful  orders  or  decrees  of  a  court;  hence,  the  imprison- 
ment of  a  husband  for  his  refusal  to  pay  a  judgment  for  the  sepa- 
rate maintenance  of  his  wife   is  not  an  imprisonment  for  debt. 

ARREST  FOR  CONTEMPT— FREEDOM  FROM— BAIL.— A 
prisoner  who  is  out  on  bail,  conditioned  for  his  appearance  to  an- 
swer to  a  criminal  charge,  is  not  exempt  from  arrest  and  removal 
to  another  county  by  virtue  of  an  order  for  commitment  for  con- 
tempt of  court. 

ARREST— AUTHORITY  OF  SHERIFF— WAIVER.— One  who 
voluntarily  submits  himself  to  arrest  and  removal  by  the  sheriff 
of  another  county  waives  his  right  to  object  that  such  sheriff  had 
no  authority  to  act  outside  of  his  own  county. 

HUSBAND  AND  WIFE-ABILITY  TO  PAY  JUDGMENT 
FOR  SEPARATE  MAINTENANCE— HABEAS  CORPUS.— Where  a 
husband  is  committed  for  contempt  of  court  because  of  his  failure 
to  pay  a  judgment  for  the  separate  maintenance  of  his  wife,  upon 
habeas  corpus  proceedings,  where  the  evidence  upon  which  the 
commitment  is  based  Is  not  before  the  court,  it  will  be  presumed 
that  the  court  which  issued  the  order  of  commitment  found  from 
the  evidence  that  the  husband  had  property  with  which  to  satisfy 
the  judgment  of  his  wife. 

1222) 
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CONTEMPT— JURISDICTION— HABEAS  CORPUS.— Where 
a  court  has  jurisdiction  of  the  person  and  of  the  subject  matter 
of  the  action,  an  order  committing  for  contempt  will,  upon  habeas 
corpus  proceedings;  be  conclusively  presumed  to  be  correct. 

CONTEMPT.— A  WARRAJs'T  COMMITTING  for  contempt  is 
not  required  to  recite  that  the  prisoner  was  able  to  perform  the 
act  for  the  refusal  to  do  which  he  was  committed  to  jaiL 

T.  C.  Early,  for  the  applicant. 

W.  D.  Eeid  and  J.  H.  Gabriel,  contra. 

®*  GABBERT,  J.  In  the  original  case  of  Annie  B.  Popejoy 
against  the  petitioner,  the  plaintiff  in  that  action,  as  his  wife, 
Bought  and  recovered  a  money  judgment  against  him  for  sepa- 
rate maintenance  in  the  district  court  of  Arapahoe  county. 
Petitioner,  having  failed  to  pay  this  judgment,  was  subse- 
quently cited  to  appear  before  the  court  rendering  it,  and  show 
cause  why  he  had  not  paid  it.  On  the  hearing  had  under  this 
latter  proceeding,  the  court  directed  that  within  a  specified 
time  he  pay  into  its  registry,  for  the  use  of  plaintiff,  the 
amount  due  on  the  original  judgment,  and  that,  on  failure  to 
do  so,  he  be  committed  to  the  county  jail  of  Arapahoe  county 
until  such  time  as  he  should,  or  until  the  further  order  of  the 
court  in  the  premises.  Having  failed  to  comply  with  this  or- 
der, the  court  issued  an  attachment  or  warrant  of  commit- 
ment, directing  the  sheriff  of  Arapahoe  county  to  arrest  peti- 
tioner, and  confine  him  in  jail,  in  accordance  with  such  order. 
This  writ  was  served  in  the  county  of  El  Paso,  by  the  sheriff 
of  Arapahoe  county.  Petitioner  applied  to  this  court  for  a 
writ  of  habeas  corpus,  and  in  his  petition  sets  forth  the  facts 
above  mentioned,  and,  in  addition,  states  that  at  the  hearing 
had  on  the  return  of  the  citation,  the  evidence  then  taken 
established  tbat  he  was  without  means  to  pay  the  judgment,  and 
**  attaches  to  his  petition  what  purports  to  be  a  transcript  of 
the  testimony  introduced  at  that  hearing,  and  avers  that  at 
the  time  of  his  arrest,  under  the  warrant  of  commitment  by 
virtue  of  which  he  is  now  restrained  of  his  liberty,  he  was 
Tinder  bond  to  appear  before  a  justice  of  the  peace  in  El  Paso 
county;  that  for  this  reason  he  protested  against  his  arrest  by 
the  sheriff  of  Arapahoe  county,  but  was  forcibly  seized  and 
taken  in  custody  by  one  of  the  duly  authorized  deputies  of 
Buch  sheriff.  The  writ  of  habeas  corpus  having  issued,  the 
sheriff  for  return  sets  out  the  proceedings  had  in  the  case  of 
Popejoy  T.  Popejoy,  and  under  these    justifies  his  restraint 
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and  imprisonment  of    the  petitioner.     The    propositions  ad- 
vanced by  counsel  for  petitioner  are: 

1.  That  the  district  court  had  no  jurisdiction  to  try  and  de- 
termine the  cause  of  Popejoy  v.  Popejoy;  2.  That  if  it  had 
jurisdiction  to  try  and  determine  that  cause,  it  exceeded  it  by 
ordering  the  petitioner  committed  to  prison  if  he  failed  to  pay 
the  amount  named  in  the  order  entered  on  the  proceedings 
had  under  the  citation;  3.  That  being  under  bond  to  appear 
before  a  justice  of  the  peace  in  El  Paso  county,  to  answer  a 
criminal  charge,  he  could  not  be  arrested  under  warrant  issued 
by  the  district  court  of  Arapahoe  county;  4.  The  sheriff  of  the 
latter  county  had  no  authority  to  serve  the  warrant  under 
which  he  is  now  imprisoned;  and  5.  This  warrant  is  irregular 
and  insufficient,  for  the  reason  that  it  does  not  appear  therein, 
nor  in  the  order  under  which  it  was  issued,  that  he  had  will- 
fullj'  disobeyed  the  order  of  the  court  with  regard  to  the  pay- 
ment of  the  money  adjudged  due  the  plaintiff  in  the  original 
action,  or  that  it  was  within  his  power  to  obey  that  order. 

1.  In  support  of  the  suggestion  of  counsel  for  petitioner, 
that  the  district  court  was  without  jurisdiction  to  enter  the 
original  judgment,  he  contends  that  an  action  for  separate 
maintenance  alone  cannot  be  maintained  by  the  wife  against 
the  husband.  Conceding,  but  not  deciding,  that  this  question 
can  be  raised  in  this  proceeding  in  the  manner  attempted,  ^^  it 
has  been  settled  by  the  decisions  of  this  court  and  the  court 
of  appeals  that  such  an  action  may  be  maintained,  and  that 
the  wife,  in  a  proper  case,  is  entitled  to  a  judgment  for  separate 
maintenance,  independent  of  an  action  for  divorce:  Daniels 
V.  Daniels,  9  Colo.  133;  Dye  v.  Dye,  9  Colo.  App.  320;  Hans- 
com  V.  Hanscom,  6  Colo.  App.  97;  and  although  the  doctrine 
announced  by  the  courts  of  this  state  on  this  subject  is  in 
conflict  with  decisions  on  the  same  question  in  some  of  the 
other  states,  it  is  fully  supported  by  the  decisions  in  those 
which  have  adopted  the  view  entertained  by  the  appellate 
courts  in  this:  Bishop  on  Marriage,  Divorce,  and  Separation. 
Bees.  1398,  1399;  Galland  v.  Galland,  38  Cal.  265;  Van  Ars- 
dalen  v.  Van  Arsdalen,  30  N,  J.  Eq.  359;  Garland  v.  Garland, 
50  Miss.  694;  Verner  v.  Verner,  62  Miss.  260;  Almond  v. 
Almond,  4  Rand.  662,  15  Am.  Dec.  781;  Platner  v.  Platner, 
66  Iowa,  378. 

The  broad  ground  upon  which  these  authorities  rest  is,  that 
it  is  the  duty  of  the  husband  to  support  the  wife,  and  if,  with- 
out fault  upon  her  part, he  refuses  to  do  so,  the  courts  will  com- 
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pel  him  to  render  her  a  reasonable  support  in  accordance  with 
his  means,  even  though  the  wife  does  not  seek  or  wish  a  legal 
separation  dissolving  the  bonds  of  matrimony,  and  that  an  ac- 
tion for  this  purpose  may  be  maintained,  because  of  the  inade- 
quacy of  ordinary  legal  remedies  to  enforce  this  duty:  Garland 
V.  Garland,  50  Miss.  694.  Again,  the  policy  of  the  courts  is  to 
discourage,  rather  than  encourage,  divorces.  The  wife  may 
be  entitled  to  a  divorce,  but  whether  or  not  she  will  exercise 
that  right  is  optional  with  her,  and  to  hold  that  unless  she  did 
she  could  not  maintain  an  action  for  support  would  be  both 
unreasonable  and  unjust,  for,  although  the  conduct  of  the  hus- 
band may  be  such  that  she  could  dissolve  the  marriage  con- 
tract, he  is  not  relieved  from  his  duty  of  supporting  her  be- 
cause she  does  not  wish  to  pursue  that  course,  and,  besides,  a 
case  might  arise  where  the  husband  withheld  support,  but  not 
for  a  sufficient  length  of  time  to  entitle  the  wife  to  a  divorce 
upon  that  ground,  and  in  the  interim  she  would  be  ^®  without 
an  adequate  remedy,  unless  permitted  to  maintain  an  action 
for  separate  maintenance. 

2.  On  the  second  proposition  advanced  by  counsel  for  peti- 
tioner, it  is  argued  that  the  evidence  taken  at  the  hearing,  when 
petitioner  was  ordered  to  pay  the  amount  then  due  on  the 
judgment  or  stand  committed  to  jail,  was  insufficient  to  war- 
rant that  order,  and,  further,  that  in  no  event,  whatever  the 
showing  may  have  been,  could  petitioner  be  committed  to  jail 
for  failure  to  pay  this  judgment.  The  writ  of  habeas  corpus 
cannot  be  made  to  serve  the  purpose  of  a  writ  of  error,  and 
whether  or  not  the  evidence  taken  at  this  hearing  was  suffi- 
cient to  justify  the  court  in  committing  petitioner  for  con- 
tempt, if  he  failed  to  pay  the  judgment  rendered,  we  are  pre- 
cluded from  examining  in  this  proceeding:  People  v.  District 
Court,  22  Colo.  422.  If  the  trial  court  erred  in  this  respect, 
the  remedy  of  petitioner  is  by  a  direct,  and  not  the  collateral, 
attack  which  he  seeks  to  make  by  this  action:  Williamson's 
Case,  26  Pa.  St.  9,  67  Am.  Dec.  374.  The  real  question  in- 
volved in  the  second  proposition  is,  whether  or  not  the  court 
had  the  power  to  commit  petitioner  for  contempt  in  failing  to 
pay  the  judgment  rendered  in  the  original  case.  That  was  an 
action  in  equity  to  enforce  the  rights  of  the  wife,  which,  as 
we  have  seen,  is  maintainable,  because  of  the  inadequacy  of  an 
ordinary  legal  action  to  enforce  the  duty  of  the  husband  to 
render  her  a  reasonable  support,  and  no  reason  exists  why  a 
husband  who  has  the  ability  and  has  been  adjudged  to  pay  a 
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specified  amount  for  the  separate  mamtenance  of  the  wife, 
independent  of  any  divorce  proceedings,  should  not  be  pun- 
ished for  contempt  if  he  fails  to  pay  such  judgment,  the  same 
as  though  the  judgment  had  been  rendered  in  a  divorce  pro- 
ceeding, nor  does  the  fact  that  such  a  judgment  may  be  en- 
forced by  execution  change  the  rule,  and  we  therefore  conclude 
that  the  district  court  did  not  exceed  its  jurisdiction  in  direct- 
ing petitioner  to  be  committed  for  contempt  if  he  failed  to 
pay  the  judgment  which  had  been  awarded  his  wife. 

In  this  connection  it  is  also  urged  by  counsel  for  petitioner 
*'^  that  under  section  12,  article  2,  of  the  constitution,  which 
prohibits  imprisonment  for  debt,  except  in  special  cases,  his 
imprisonment  is  unlawful.  This  constitutional  provision  against 
imprisonment  for  debt  does  not  prohibit  the  punishment  of 
a  contempt  in  refusing  to  obey  the  lawful  orders  or  decrees 
of  a  court;  and  in  this  case  it  appears  that  the  petitioner  is 
not  imprisoned  for  a  debt,  but  because  of  his  refusal  to  obey 
the  lawful  order  of  the  court  with  reference  to  the  debt  repre- 
sented by  the  judgment  in  favor  of  his  wife. 

3.  At  the  time  of  the  arrest  of  petitioner  under  the  com- 
mitment issued  by  the  district  court,  he  had  not  then  been 
committed  to  any  prison,  nor  was  he  in  the  custody  of  any  offi- 
cer or  other  person,  upon  any  criminal  or  supposed  criminal 
matter.  On  the  contrary,  he  was  out  on  bail,  conditioned 
for  his  appearance  before  a  justice  of  the  peace  of  El  Paso 
county,  to  answer  to  a  criminal  charge  there  pending;  but  that 
did  not  exempt  him  from  arrest  or  removal  by  virtue  of  the 
commitment  under  which  he  is  now  held,  and  from  which  he 
seeks  to  be  released,  and  the  provisions  of  section  2115  of  Mills' 
Annotated  Statutes,  which  provide  that  a  person,  being  com- 
mitted to  prison  or  in  custody  of  an  officer  upon  a  criminal 
charge,  shall  not  be  removed  from  such  prison  or  custody  into 
any  other  prison  or  custody,  unless  it  be  by  habeas  corpus 
or  some  other  legal  writ,  are  not  applicable,  because,  being 
out  on  bail,  petitioner  was  not  committed  to  prison,  or  in  the 
custody  of  any  officer. 

4.  The  warrant  under  which  petitioner  was  held  by  the  re- 
spondent was  directed  to  the  sheriff  of  Arapahoe  county,  and 
was  served  by  his  deputy  in  the  county  of  El  Paso,  and  his 
counsel  now  contends  that  such  arrest  was  illegal,  for  the  rea- 
son that  the  authority  of  the  sheriff  of  Arapahoe  county  clid 
not  extend  into  the  county  of  El  Paso.  Whether  or  not  the 
sheriff  of  Arapahoe  county  was  lawfully  authorized  to  arrest 
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petitioner  in  the  county  of  El  Paso  is  not  presented  for  our 
determination.  On  the  subject  of  this  arrest,  it  appears  from 
the  averments  of  the  petition  that  the  only  reason  which  peti- 
tioner urged  against  the  authority  of  the  sheriff  of  Arapahoe 
county  ^*  to  arrest  him  was,  that  he  was  already  under  arrest 
on  a  criminal  charge  then  pending  in  the  county  in  which  he 
was  arrested;  and  this,  it  appears  from  the  petition  presented, 
is  the  only  question  which  petitioner  now  presents  for  our 
consideration  with  reference  to  the  authority  of  the  sheriff  to 
make  the  arrest.  For  the  reasons  above  stated,  he  was  not 
exempt  from  arrest  or  removal  when  taken  in  charge  by  the 
sheriff  of  Arapahoe  county,  and  although  that  officer  may  not 
have  had  the  authority  to  arrest  him  in  El  Paso  county,  and 
remove  him  (a  question  we  do  not  determine),  yet,  inasmuch 
as  the  petitioner,  according  to  the  averments  of  his  petition, 
appears  to  have  voluntarily  submitted  to  such  arrest  and  re- 
moval, in  so  far  as  his  objection  was  based  upon  the  authority 
of  the  sheriff  to  act  outside  of  his  own  county,  he  has  waived 
the  right  to  raise  this  question  by  voluntarily  accompanying 
the  sheriff  to  the  county  of  Arapahoe. 

5.  The  findings  of  the  court,  and  the  order  in  pursuance 
thereof,  entered  at  the  hearing  had  in  response  to  the  citation 
to  petitioner  to  show  cause,  to  which  reference  is  made  in  the 
warrant  of  commitment,  as  well  as  in  the  final  order  under 
which  such  warrant  was  issued,  are  not  before  us;  but  in  their 
absence  we  must  presume  that  the  court  found  from  the  evi- 
dence then  adduced  that  the  petitioner  had  property  with 
which  to  satisfy  the  judgment  of  his  wife;  otherwise,  it  would 
not  have  ordered  ,him  committed  for  contempt  for  failure  to 
pay  such  judgment;  and,  having  failed  to  pay,  his  act  in  this 
respect  constitutes  a  willful  disobedience  to  the  order  of  the 
court.  P'urther,  on  this  subject,  it  may  be  added  that  the 
court  had  jurisdiction  of  the  person  of  petitioner  at  the  time 
of  the  hearing  under  the  citation;  it  had  authority  to  order 
him  committed  if  he  failed  to  comply  with  its  lawful  orders 
made  at  that  hearing;  and  having  such  jurisdiction  and  au- 
thority, its  judgment  in  this  respect,  however  erroneous,  must 
be  taken  as  legal  and  valid  on  this  application  until  reversed 
or  vacated  by  some  appropriate  proceeding:  Williamson's  Case, 
26  Pa.  St.  9,  67  Am.  Dec.  374.  Or,  otherwise  stated,  having 
jurisdiction  of  the  person  of  petitioner  and  the  subject  **  mat- 
ter of  the  action  in  which  the  order  was  made,  committing 
him  as  for  contempt,  and  not  having  exceeded  that  jurisdiction, 
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its  judgment  is  conclusively  presumed  to  be  right,  until  regu- 
larly brought  up  for  revision  of  alleged  errors  in  its  rendition. 
It  is  not  necessary,  as  contended  by  counsel  for  the  petitioner, 
that  the  warrant  must  itself  recite  that  petitioner  was  able  to 
perform  the  act  for  the  refusal  to  do  which  he  was  committed 
to  jail.  Section  330  of  the  code,  which  is  relied  upon  as  au- 
thority that  the  warrant  must  so  state,  is  not  susceptible  of 
such  a  construction.  It  only  provides  that  when  it  appears 
that  the  contempt  consists  in  the  omission  to  perform  an  act 
which  it  is  in  the  power  of  the  person  committed  to  perform, 
he  may  be  imprisoned  until  he  complies  with  the  order  of  the 
court  with  reference  to  such  act,  and  in  such  case  the  warrant 
shall  specify  the  act  which  he  is  required  to  perform. 

We  find  nothing  in  the  record  before  us  which  entitles  the 
petitioner  to  a  discharge  under  the  writ,  and  it  is  therefore 
dismissed,  and  he  is  remanded  to  the  custody  of  the  sheriff  of 
Arapahoe  county. 


CONTEMPT— IMPRISONMENT  FOR.— The  constitutional  pro- 
hibitions against  imprisonment  for  debt  have  no  application,  as  a 
rule,  to  the  liability  incurred  by  disobedience  to  an  order  of  court; 
and  statutes  giving  the  power  to  enforce,  by  bodily  attachment, 
compliance  with  a  decree  for  the  payment  of  alimony  are  valid: 
See  the  monographic  note  to  State  v.  Brewer,  37  Am,  St.  Rep.  763, 
764. 

CONTEMPT-^RDER  OF  COMMITMENT.— An  order  of  court 
directing  the  imprisonment  of  a  defendant  until  he  shall  have  paid 
«  sum  of  money  awarded  as  alimony  pendente  lite  must  show  that 
he  has  been  found  able  to  comply  with  such  order:  Ex  parte  Silvia, 
123  Cal.  293,  69  Am.  St.  Rep,  58. 

CONTEMPT— HABEAS  CORPUS.— A  conviction  of  contempt  Is 
a  separate  proceeding  and  conclusive  of  every  fact  which  might 
have  been  urged  on  the  trial  for  contempt:  Williamson's  Case,  26 
Pa.  St.  9,  67  Am.  Dec.  374;  State  v.  Woodfin,  5  Ired.  199,  42  Am. 
Dec.  161.  The  functions  of  the  writ  of  habeas  corpus,  in  contempt 
proceedings,  do  not  extend  beyond  an  inquiry  Into  the  Jurisdiction 
of  the  court  which  ordered  the  commitment:  Extended  note  to  Mul- 
lin  V,  People,  22  Am.  St.  Rep.  422.  But  see  Ex  parte  Park,  37  Tex. 
Cr.  Rep.  590,  66  Am.  St.  Rep.  835. 

The  Biirlit  of  a  Wife  to  XSaintaln  a  Separate  Suit  for  Ualntenance 
Independent  of  a  Suit  for  Divorce.* 
Rule  of  ilie  English  Cowrf*,- Neither  the  ecclesiastical  courts  nor 
courts  of  equity  In  England  had  power  to  award  alimony  In  an 
Independent  action  for  that  purpose.  The  ecclesiastical  courts  had 
Jurisdiction  of  all  matters  relative  to  divorce,  and  alimony  was  al- 
lowed as  an  Incident  to  a  suit  for  legal  separation  or  divorce,  but 
never.  It  seems,  as  a  right  independent  of  such  an  action.    The  only 
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Alimony  and  its  aUowance:  60  Am.  Dec.  665-682. 
Alimony  without  divorce:  12  Am.  Dec.  257. 
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manner  In  which  English  chancery  courts  took  action  In  matters 
relating  to  the  granting  of  alimony  was  in  connection  with  the 
writ  of  supplicavlt.  This  was  a  writ  issuing  out  of  chancery  for 
taking  sureties  of  the  peace:  Bouvier's  Law  Dictionary;  and  its 
purpose  was  to  protect  the  wife  from  the  personal  violence  of  her 
husband.  If  it  was  necessary,  in  order  to  protect  the  wife,  that 
she  live  apart  from  her  husband,  temporary  provision  was  made 
for  her  support.  This  was,  however,  simply  Incidental  to  the  pro- 
tection griven  to  the  wife,  and,  as  was  said  In  Adams  v.  Adams, 
100  Mass.  365,  1  Am.  Rep.  Ill:  "An  attempt  to  use  the  process 
for  the  direct  purpose  of  obtaining  alimony  to  enable  her  to  have 
a  permanent  separate  maintenance  would  have  been  regarded  as 
an  abuse."  The  English  rule  was  well  summed  up  by  Lord  Lough- 
borough In  Ball  v.  Montgomery,  2  Ves.  191,  as  follows:  "I  take  it 
to  be  now  the  established  law  that  no  court,  not  even  the  ecclesi- 
astical court,  has  any  original  jurisdiction  to  give  a  wife  sepa- 
rate maintenance.  It  Is  always  as  incidental  to  some  other  matter 
that  she  becomes  entitled  to  a  separate  provision.  If  she  applies 
in  this  court  [of  equity]  upon  a  supplicavlt  for  security  of  the- 
peace  against  her  husband,  and  It  Is  necessary  that  she  should  live 
apart,  as  Incidental  to  that  the  chancellor  will  allow  her  separate 
maintenance.  So,  In  the  ecclesiastical  court,  If  it  is  necessary  foe- 
a  divorce  a  mensa  et  thoro  propter  saevitiam." 

In  England,  during  the  period  of  the  commonwealth,  the  eccIesF- 
astlcal  courts  were  abolished,  and  the  Judges  of  the  chancery 
courts  were  expressly  authorized  to  exercise  jurisdiction  as  to  ali- 
mony. This  was,  however,  a  special  jurisdiction  conferred  upon 
them,  they  having  no  Inherent  right  to  exercise  such  powers  inde- 
pendent of  their  commissions:  1  Bishop  on  Marriage  and  Divorce, 
sec.  1394. 

Separate  maintenance  as  an  independent  action,  of  which  courts 
of  equity  take  cognizance  as  of  their  own  appropriate  Jurisdiction, 
is  a  right  of  purely  American  origin  and  growth. 

Rule  that  no  Independent  Suit  is  Allowed.— In  the  absence  of  stat- 
ute, the  weight  of  judicial  authority  In  this  country  supports  the 
English  rule.  So  far  as  precedent  is  concerned,  this  is  certainly 
the  logical  rule,  since  alimony  was  never  decreed  either  by  the 
English  chancery  courts  or  the  ecclesiastical  courts  except  as  In- 
cident to  some  other  relief.  The  nearest  approach  to  an  independ- 
ent suit  In  equity  was  the  granting  of  the  writ  of  supplicavlt, 
which  we  have  noticed,  and  In  some  cases  temporary  allmonv  was 
allowed.  "But,"  said  the  court  In  Adams  v.  Adams,  100  Mass. 
365.  1  Am.  Rep.  Ill,  "it  never  was  a  direct  object  of  the  writ  of 
supplicavlt  to  give  alimony.  Its  purpose  was  to  protect  the  com- 
plaining party  from  personal  violence  and  abuse.  Sometimes  ft 
was  thought  necessary  to  make  a  temporary  provision  for  a  wife 
who  had  left  her  husband  because  It  was  not  safe  to  live  with 
him.  until  he  would  receive  her  back."    The  security  was,  however. 
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generally  taken  upon  the  supposition  that  the  parties  would  live 
together,  and  then  no  alimony  was  decreed.  It  is  said  in  2  Story 
on  Equity,  section  1423,  that  no  modern  instance  of  a  decree  for 
separate  maintenance  on  supplicavit  can  be  found.  This  being 
true,  a  modern  court  of  equity  has  no  precedent  upon  which  it 
can  rely  to  sustain  the  exercise  of  its  jurisdiction  over  an  independ- 
ent suit  brought  solely  for  the  purpose  of  recovering  alimony. 
And  the  courts  of  equity  in  most  of  the  states  refuse  to  breali  away 
from  precedent  and  establish  a  doctrine  of  their  own.  Hence,  it  is 
held  that  an  independent  suit  for  alimony  cannot  be  maintained 
unless  authorized  by  statute,  and  a  court  can  grant  alimony  only 
as  incident  to  a  decree  of  divorce.  And,  if  the  allowance  granted 
in  divorce  proceedings  is  insufficient,  no  other  court  can  supply  the 
deficiency:  Fischli  v.  Fischli,  1  Blackf.  360,  12  Am,  Dec.  251;  Jones 
V.  Jones,  18  Me.  308,  36  Am.  Dec.  723;  Muckenburg  v.  Holler,  29 
Ind.  139,  92  Am.  Dec.  345;  Parsons  v.  Parsons,  9  N.  H.  309,  32  Am. 
Dee.  362;  Bowman  v.  Worthington,  24  Ark.  522;  McGee  v.  McGee, 
10  Ga.  477;  Chapman  v.  Chapman,  13  Ind.  396;  Anshutz  v.  An- 
shutz,  16  N.  J.  Eq.  162;  Shannon  v.  Shannon,  2  Gray,  285;  Atwater 
V.  Atwater,  53  Barb.  621;  Rees  v.  Waters,  9  Watts,  90;  Harrington 
V.  Harrington,  10  Vt.  505. 

In  Louisiana,  the  statute  specifically  prescribes  the  cases  in  which 
a  married  woman  can  sue  her  husband,  and  a  separate  suit  for 
alimony  Is  not  among  the  enumerated  cases.  Hence,  such  a  suit 
can  be  maintained  only  as  incident  to  a  proceeding  for  divorce  or 
a  separation  from  bed  and  board.  An  independent  suit  for  sepa- 
rate maintenance  is  said  to  be  an  anomaly:  Moore  v.  Moore,  18 
I^.  Ann.  613;  Carroll  v.  Carroll,  42  La.  Ann.  1071.  The  jurisdic- 
tion of  courts  of  equity  over  matrimonial  cases  is  frequently  con- 
ferred and  limited  by  statute.  In  such  case  it  is  reasonable  to 
hold  that  the  power  to  award  alimony  is  controlled  by  the  statute, 
and  hence,  unless  the  power  is  conferred  by  law,  a  court  has  no 
authority  to  grant  alimony  but  as  an  incident  to  a  divorce:  Doyle 
V.  Doyle,  26  Mo.  545. 

Rule  that  Separate  Suit  may  be  Brought.— There  is,  however,  abun- 
dant authority  that  a  wife  may  bring  a  separate  action  to  recover 
an  allowance  for  her  separate  support  and  maintenance,  independ- 
ent of  any  suit  for  divorce.  The  later  and  better  considered  cases 
tend  to  support  this  view,  and  we  are  inclined  to  agree  with  Story 
that  "there  is  so  much  good  sense  and  reason  in  this  doctrine  that 
it  might  be  wished  it  were  generally  adopted":  Story's  Equity 
Jurisprudence,  sec.  1423a.  These  authorities  discard  English  prece- 
dents as  not  applicable  to  courts  of  equity  in  this  country.  In  a 
very  early  case  in  Virginia— Purcell  v.  Purceli,  4  Hen.  &  M.  507— it 
was  said  that  the  law  could  afford  no  remedy  in  a  case  like  this, 
and  that  where  the  law  afforded  no  remedy,  a  power  must  exist 
somewhere  to  give  a  remedy,  and  that  this  peculiarly  belongs  to  a 
court  of  equity.    The  inadequacy  of  the  legal  remedy  was  said  to 
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be  universally  admitted  to  be  a  sufficient  ground  to  ^ve  a  court 
of  equity  jurisdiction.  And  this  reason  has  been  repeatedly  as- 
Bigned  as  a  sufficient  one  upon  which  to  base  the  jurisdiction  of 
equity  In  suits  for  separate  maintenance:  See  Butler  v.  Butler,  4 
Litt.  202;  Rhame  v.  Rhame,  1  McCord  Eq.  197,  16  Am.  Dec.  597; 
Helms  V.  P'lanciscus,  2  Bland,  544,  20  Am.  Dec.  402;  Bueter  T. 
Bueter,  1  S.  Dak.  94;  Earle  v.  Earle,  27  Neb.  277,  20  Am,  St.  Rep. 
667;  Prather  v.  Prather,  4  Desaus.  Eq.  33.  As  was  said  In  Almond 
V.  Almond,  4  Rand.  662,  15  Am.  Dec.  781:  "In  a  civilized  country, 
there  must  be  some  tribunal  to  which  she  may  resort.  She  cannot 
be  out  of  the  protection  of  the  law,  an  outcast,  dependent  on  the 
charity  of  the  world,  while  her  husband  may  have  thousands,  and 
she  may  have  brought  him  all.  I  would,  in  such  cases,  unques- 
tionably stretch  out  the  arm  of  chancery  to  save  and  protect  her." 
In  Butler  v.  Butler,  4  Litt.  202.  it  was  argued  that  the  fear  of  in 
truding  upon  the  ground  occupied  by  the  ecclesiastical  courts  was 
the  reason  why  English  chancery  courts  had  failed  to  exercise 
Jurisdiction  in  such  cases,  but  that  a  similar  reason  was  without 
force  in  this  country.  In  sustaining  the  court's  jurisdiction  in  such 
cases,  it  was  said:  "It  is  clear  that  strong  moral  obligation  must 
lie  on  every  husband,  who  has  abandoned  his  wife,  to  support  her. 
The  marriage  contract  and  every  principle  binds  him  to  do  this. 
To  fail  to  do  it  is  a  wrong  acliuowledged  at  common  law,  though 
the  law  knows  no  remedy,  because  there  the  wife  cannot  sue  the 
husband.  But  in  equity  the  wife  can  sue  the  husband,  and  it  is 
the  province  of  a  court  of  equity  to  afford  remedy  where  conscience 
and  law  acknowledges  a  right,  but  knows  no  remedy."  In  Mary- 
land, from  the  earliest  times,  all  questions  concerning  alimony  were 
considered  as  having  devolved  upon  the  court  of  chancery:  Forns- 
hiU  V.  Murray,  1  Bland,  479,  18  Am.  Dec.  344;  Crane  v.  Meginnis, 
1  Gill  &  J.  463,  19  Am.  Dec.  237.  An  act  of  the  Maryland  assembly 
of  1777  gave  the  chancellor  power  to  hear  and  determine  all  causes 
for  alimony,  "in  as  full  and  ample  manner  as  such  causes  could 
be  heard  and  determined  by  the  laws  of  England,  In  the  ecclesias- 
tical courts."  From  this  act  It  was  reasoned  that  chancery  courts 
could  entertain  separate  suits  for  alimony,  which  was  Illogical,  of 
course,  for  the  reason  that  ecclesiastical  courts  never  exercised  in- 
dependent jurisdiction  over  such  cases.  Their  position,  however, 
was  supported  by  limiting  such  suits  to  cases  wliere  there  existed 
sufficient  grounds  for  granting,  in  England,  a  divorce  a  mensa  et 
thoro,  with  its  Incident  alimony:  Helms  v.  Franclscus,  2  Bland, 
B44,  20  Am.  Dec.  402.  The  Maryland  courts  do  not  admit  that 
equity  has  an  original  Inherent  jurisdiction  to  grant  the  wife  a 
separate  maintenance  independent  of  any  other  consideration. 
There  must  exist  a  sufficient  foundation  for  granting  a  divorce  a 
mensa  et  thoro:  Wagoner  v.  Wagoner,  77  Md.  189.  Which  is  saying 
nothing  more  than  that  a  separate  action  for  alimony  can  be 
brought  only  under  certain  circumstances.    This  is  the  rule  every- 
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where  a  separate  suit  Is  allowed.  What  these  circumstances  are 
which  will  justify  the  action  will  be  noticed  subsequently.  In 
many  of  the  states,  a  divorce  from  bed  and  board  Is  not  permitted, 
and  where  this  rule  prevails.  It  Is  said  that  to  aJlow  a  separate 
suit  for  maintenance  would  be  the  same  in  effect  as  granting  a 
divorce  of  this  character;  and  that  while  courts  acknowledge  their 
lack  of  power  to  adjudicate  the  right  to  live  in  separation,  yet  in 
granting  alimony  they  pass  upon  the  very  question  of  right  which 
they  admit  is  not  within  their  jurisdiction:  See  2  Bishop  on  Mar- 
riage and  Divorce,  sec,  356.  This  question  and  this  reasoning  were 
discussed  in  Edgerton  v.  Edgerton,  12  Mont.  122,  33  Am.  St.  Rep.  557, 
and  it  was  held  to  furnish  no  sound  reason  for  denying  to  equity  the 
right  to  award  alimony  independent  of  a  suit  for  divorce.  To  sustain 
its  position  the  court  cites  the  case  of  common-law  courts  giving  judg- 
ment for  necessaries  furnished  the  wife  by  third  persons,  where 
the  husband  and  wife  are  living  separate  The  court  calls  atten- 
tion to  the  fact  that  one  of  the  facts  upon  which  the  judgment 
rests  Is  that  the  wife  has  just  cause  for  living  apart  from  her 
husband  during  the  time  when  the  necessaries  were  furnished. 
"The  common-law  court  must  try  the  question  whether  the  wife 
was  abandoned  without  cause,  or  compelled  to  withdraw  and  live 
separately.  In  other  words,  these  conditions  must  be  shown  before 
judgment  can  be  given  in  favor  of  a  third  party  for  necessaries 
furnished  her  while  living  separately  from  her  husband.  Then,  is 
not  the  judgment  in  such  case  an  affirmation  by  the  common-law 
court  that  the  wife  had  just  cause  for  living  in  separation?  .... 
Yet  the  jurisdiction  of  the  common-law  courts  to  give  such  judg- 
ments does  not  appear  to  be  questioned  on  the  ground  that  the 
same  amounts  to  adjudging  the  wife  justified  in  living  apart  from 
her  husband,  which,  if  decreed  in  terms,  would  amount  to  a  decree 
of  divorce  a  mensa  et  thoro.  The  proposition,  however,  Is  held  up 
before  the  equity  court  as  an  all-sufficient  'difficulty,'  whenever  it 
is  called  upon  to  do  in  a  more  adequate,  direct,  simple,  and  just 
manner  the  very  thing  which  the  common-law  court  fearlessly  at- 
tempts." The  court  reaches  the  conclusion  that  a  separate  suit  for 
alimony  does  not  amount  to  a  divorce  from  bed  and  board  any 
more  than  does  an  action  at  law  by  a  third  person  for  necessaries 
furnished  the  wife.  A  different  conclusion,  said  the  court,  "ap- 
pears to  be  an  extreme  view,  born  of  a  zealous  advocacy  of  one 
side  of  this  disputed  question  of  jurisdiction."  To  deny  such  juris- 
diction "would  seem,"  said  the  court  in  Bueter  v.  Bueter,  1  S.  Dak. 
94,  "to  expose  the  law  and  the  courts  to  the  just  criticism  of  hav- 
ing squarely  asserted  the  wife's  right  to  support  from  her  husband, 
yet  denying  her  a  remedy  when  such  support  is  refused."  In  Earle 
V.  Earle,  27  Neb.  277,  20  Am.  St.  Rep.  667,  it  was  said  that  the 
law  having  made  It  the  legal  duty  of  a  husband  to  support  his  wife 
and  children,  a  court  of  equity  has  the  power,  in  a  suit  by  the  wife 
for  alimony  and  support,  to  enforce    the   discharge  of  such  duty» 


Jan.  1899.]  In  re  Popejot.  233 

whether  such  action  Is  Joined  with  a  demand  for  divorce  or  not- 
The  court  in  this  case,  in  disapproving  the  doctrine  that  a  woman, 
who  Is  legally  entitled  to  support  from  her  husband,  is  denied  the 
right  to  sue  for  such  support  when  It  Is  denied  her  unless  she  seeks 
a  divorce  at  the  same  time,  said  that  "a  declaration  of  such  a 
doctrine  as  the  law  of  the  land  would  place  It  within  the  power 
of  every  man  who,  unrestrained  by  conscience,  seeks  to  be  freed 
from  his  obligations  to  his  wife  and  family,  by  withholding  the  nec- 
essary comforts  and  support  due  them,  to  compel  her  to  do  that 
for  him  which  the  law  would  not  do  upon  his  own  application." 
In  Galland  v.  Galland,  38  Cal.  265,  it  was  held  that  where  a  stat- 
ute concerning  divorces  made  provision  for  alimony,  it  was  not  In- 
tended to  be  a  prohibition  against  the  granting  of  alimony  In  other 
cases,  and  that  the  power  to  decree  alimony  falls  within  the  gen- 
eral and  Inherent  powers  of  a  court  of  equity,  and  exists  Independ- 
ent of  statute.  Two  of  the  judges  dissented  from  this  opinion, 
holding  that  there  was  no  precedent  for  the  exercise  of  such  powers 
by  a  court  of  equity,  and  that  a  wife's  remedy  Is  to  provide  herself 
with  necessaries  which  shall  be  charged  to  the  husband.  The  hus- 
band, by  compelling  his  wife  to  leave  him,  sends  her  abroad  with 
a  general  credit  for  her  maintenance.  Such  a  method  of  relief, 
as  has  been  pointed  out  in  the  prevailing  opinion  and  in  other  cases, 
is  at  best  uncertain,  and  may  be  completely  worthless  if  she  can 
And  no  tradesman  who  is  willing  to  run  the  risk  of  collecting  the 
claim  from  her  husband:  See  Bneter  v.  Bueter,  1  S.  Dak.  W.  In 
Glover  v.  Glover,  16  Ala.  440,  the  court,  in  sustaining  the  action 
by  the  wife,  makes  these  appropriate  comments:  "No  one  will 
deny  but  that  the  husband  Is  bound  by  the  strongest  obligations, 
resulting  not  alone  from  the  contract  of  marriage,  but  founded 
upon  the  highest  moral  consideration,  to  support  his  wife.  And  If 
it  be  true  that  the  law,  as  well  as  enlightened  conscience,  creates 
this  obligation,  and  no  court  can  enforce  Its  performance  or  com- 
pensate for  Its  most  cruel  and  flagitious  violation,  then  indeed  has 
one  class  of  cases  been  found  which  falsifies  the  boasted  maxim, 
'that  for  every  wrong  there  Is  a  remedy,  and  for  every  Injustice 
an  adequate  and  salutary  relief.' "  It  Is  undoubtedly  due  as  much 
to  considerations  of  humanity  as  to  principles  of  law  that  courts 
of  equity  have  assumed  Jurisdiction  over  cases  of  this  character: 
Murray  v.  Murray.  84  Ala.  303.  Even  If  a  precedent  for  such  re- 
lief is  not  to  bo  found  in  the  ecclesiastical  courts  or  In  English 
courts  of  chancery,  the  rule  that  a  wife  may  sue  for  separate 
maintenance  is  founded  upon  sound  principles  of  law  and,  as  has 
been  seen,  has  a  large  array  of  authority  to  support  it:  See,  fur- 
ther, Tolnian  v.  Tolman,  1  App.  Cas.  (D.  C.)  299;  Shaw  v.  Shaw,  2 
App.  Cas.  (D.  C)  204;  Daniels  v.  Daniels,  9  CJolo.  133;  Dye  v.  Dye, 
0  Colo.  App.  320;  Lor kridge  v.  Lockrldge,  3  Dana.  28.  28  Am.  Dec. 
B2;  Hulott  V.  ITulett.  80  Ky.  SCA;  Bnuer  v.  Bauer.  2  N.  Dak.  108; 
Cochran  v.  Cochran,  42  Neb.  612;  Graves  ▼.  Graves,  00  Ohio  St. 
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196;  Farber  v.  Farber,  64  Iowa,  362;  Plainer  v.  Plainer,  66  Iowa, 
378.  In  Garland  v.  Garland,  50  Miss.  694,  it  was  held  that  mainte- 
nance was  a  vested  right  In  the  wife,  founded  on  the  marriage 
contract,  on  the  confidence  reposed  in  the  husband,  and  on  the 
gi'eat  advantages  given  the  husband  over  the  property  of  the  wife. 
The  wife  has  a  right  to  demand  the  performance  of  this  legal  duty 
of  the  husband,  and  since  her  remedy,  when  this  right  is  denied,  is 
Inadequate  at  law,  equity  will  enforce  it.  If  alimony  could  not  be 
decreed  by  equity  apart  from  divorce  proceedings,  the  situation  of 
married  women  would  indeed  be  precarious  in  states  like  South 
Carolina  where  divorce  Is  not  recognized  by  the  law.  Fortunately, 
In  that  state  equity  is  deemed  to  have  original  jurisdiction  of  such 
suits:  Rhame  v.  Rhame.  1  McCord  Eq.  197,  16  Am.  Dec.  597. 

Causes  for  Which  Suit  may  be  Brought. — There  Is  some  uncertainty 
In  the  cases  as  to  what  causes  are  sufficient  to  warrant  a  court  of 
equity  In  taking  jurisdiction  of  a  suit  for  separate  maintenance. 
Actual  and  imjustifiable  desertion  or  abandonment  of  the  wife  bv 
the  husband  Is  very  generally  recognized  as  a  sufficient  ground 
for  alimony:  Rhame  v.  Rhame,  1  McCord  Eq.  197,  16  Am.  Dec. 
597;  McMullen  v.  McMuUen,  10  Iowa,  412;  Glover  v.  Glover,  16  Ala. 
440;  Youngs  v.  Youngs,  78  Mo.  App.  225;  Prather  v.  Prather.  4 
Desaus.  Eq.  33.  Especially  where  she  is  left  destitute  of  the 
means  of  subsistence:  Glovor  v.  Glover,  16  Ala,  440.  In  Youngs  v. 
Youngs,  78  Mo.  App.  225,  it  was  said  that  to  constitute  abandon- 
ment by  the  husband  there  must  be  a  cessation  of  cohabitation, 
with  the  Intention  not  to  resume  It,  and  the  absence  of  the  wife's 
consent  thereto.  The  abandonment  need  not  have  continued  for 
the  length  of  time  required  by  statute  to  entitle  the  wife  to  a 
divorce:  Steele  v.  Steele,  96  Ky.  382.  Evidence  of  the  relations 
between  the  husband  and  another  woman  is  admissible  under  the 
issue  joined  as  to  whether  he  had  deserted  her:  Sweasey  v.  Sweasey, 
126  Cal.  123.  In  Weir  v.  Weir,  10  Grant  U.  C.  565,  It  appeared  that 
the  husband  resided  with  his  children  by  a  former  wife,  and  com- 
pelled his  wife  to  live  at  hotels,  where  he  visited  her  occasionally, 
and  the  court  held  that  she  was  entitled  to  a  decree  for  alimony, 
since  her  right  to  reside  with  her  husband  was  to  live  with  him  in 
his  home  or  in  the  joint  home  of  both,  and  not  to  be  given  separate 
quarters  in  a  hotel.  Shinn  v.  Shinn,  51  N.  J.  Eq.  78,  was  a  some- 
what similar  case,  where  the  only  home  the  husband  provided  for 
his  wife  was  a  room  In  a  house  over  which  others  had  entire  con- 
trol and  in  which  the  husband  and  wife  resided  as  boarders.  The 
court  granted  the  decree  for  alimony,  saying  that  every  wife  was 
entitled  to  a  home  corresponding  with  the  circumstances  and  con- 
dition of  her  husband,  over  which  she  shall  be  permitted  to  pre- 
side as  such  wife,  and  it  Is  the  husband's  duty  to  furnish  such 
home.  The  rtile  has  frequently  been  stated  generally  that  a  wife 
may  sue  for  alimony  in  any  case  where  she  Is  separated  from  her 
husband  without  her  fault:  Cochran  v.  Cochran,  42  Neb.  612;  Will- 
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iams  V.  Williams,  77  111.  App.  229;  Simpson  v.  Simpson,  31  Mo.  24. 
But  where  they  live  in  the  same  hotise  and  eat  at  the  same  table, 
although  they  do  not  occupy  the  same  room,  they  are  not  living 
apart  in  the  sense  that  is  required  to  allow  the  wife  to  sue  for 
separate  maintenance:  Klemme  v.  Klemme,  37  111.  App.  54.  And  to 
constitute  a  living  separate  witliout  the  wife's  fault,  the  cases 
usually  show  either  technical  desertion  by  the  husband,  or  cruelty 
which  forces  her  to  leave  him.  However,  It  does  not  seem  to  be 
necessary  to  show  such  desertion  as  will  entitle  the  wife  to  a 
divorce.  Hence.,  if  she  is  living  apart  from  him  with  his  consent 
he  Is  still  bound  to  support  her;  and,  if  it  is  not  shown  that  she 
has  refused  to  return  to  him  upon  his  request,  she  Is  entitled  to  a 
decree  for  maintenance:  Lindenschmldt  v.  Lindenschmidt,  29  Mo. 
App.  295.  But  the  husband  has  the  right  to  choose  his  home,  and 
the  wife  Is  bound  to  go  with  him  If  he  offers  to  take  her.  If  she 
refuses  to  go  she  has  no  ground  of  complaint:  Hair  v.  Hair,  10 
Rich.  Eq.  163.  Cruelty  and  Improper  treatment  on  the  part  of  a 
husband,  by  reason  of  which  a  wife  Is  compelled  to  leave  her 
home,  constitutes  one  of  the  chief  grounds  which  induces  equity  to 
decree  separate  maintenance  upon  the  wife's  petition:  Almond  v. 
.\lmond,  4  Rand.  662,  15  Am.  Dec.  781;  Rhame  v.  Rhame,  1  McCord 
Eq.  197,  16  Am.  Dec.  597;  Helms  v.  Franciscus,  2  Bland,  544,  20  Am. 
Dec.  402;  Galland  v.  Galland,  38  Cal.  265;  Kinsey  v.  Kinsey,  37  Ala. 
393;  Prather  v.  Prather,  4  Desaus.  Bq.  33;  Finn  v.  Finn,  62  Iowa, 
482;  Corley  v.  Corley.  8  Baxt.  7;  Bueter  v.  Bueter,  1  S.  Dak.  94; 
McMullen  v.  McMullen,  10  Iowa,  412.  As  to  what  acts  amount  to 
cruelty  which  will  Justify  a  woman  In  leaving  her  husband,  and 
which  will  authorize  a  court  of  equity  to  Interfere  to  decree  ali- 
mony, has  given  rise  to  some  discussion.  Actual  violence,  endan- 
gering life,  health,  or  limb,  is  sufficient:  Rhame  v.  Rhame,  1  McCord 
Eq.  197,  16  Am.  Dec.  597;  Devall  v.  Devall,  4  Desaus.  Eq.  79; 
Taylor  v.  Taylor,  4  De.saus.  Eq.  167;  Threewits  v,  Threewits,  4 
Dosaus.  Eq.  560.  Words  of  menace,  which  Import  actual  danger  of 
bodily  harm,  will  likewise  justify  the  interposition  of  the  court, 
since  the  law  Is  not  required  to  wait  until  the  Injury  Is  done  if 
the  danger  Is  sufficiently  great:  Rhame  v.  Rhame,  1  McCord  Eq. 
197,  16  Am.  Dec.  597;  Hair  v.  Hair,  10  Rich.  Eq.  163.  The  tendency 
Is  to  require  that  the  cruelty  must  be  shown  sufficient  to  threaten 
the  wife's  personal  safety,  expose  her  to  danger  In  person  or 
health,  or  render  her  married  life  wretched  or  oppressive:  Finley  v. 
Finley,  9  Dana,  52,  33  Am.  Dec.  528.  In  this  case  It  was  said  that 
"an  assault,  or  stroke,  or  slap,  or  slaps  with  the  hand,  on  a  single 
occasion  or  occasional  petulance  of  temper,  rudeness  of  language, 
or  snlUes  of  passion,  that  do  not  threaten  bodily  Injury,  or  expose 
her  person  or  health  to  danger,  cannot  be  deemed  sufficient  to  con- 
etltute  cruel,  inhuman  and  barbarous  treatment."  Similarly,  It  was 
held  In  Rhame  v.  Rhame,  1  McCord  Eq.  197.  16  Am.  Dec.  597.  that 
what  merely  wounded  the  feelings,  even  Insulting  language,  how- 
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ever  galling,  would  not  Justify  a  court  In  decreeing  alimony,  where 
bodily  injury  was  neither  accomplished  nor  threatened.  "Mere 
austerity  of  temper,"  It  was  here  said,  "petulance  of  manner,  rude- 
ness of  language,  a  want  of  civil  attention  and  accommodation, 
even  occasional  sallies  of  passion.  If  they  do  not  threaten  bodily 
harm,  do  not  amount  to  legal  cruelty."  To  the  same  efifect,  see 
Hair  V.  Hair,  10  Rich.  Eq.  163.  In  Obrock  v.  Obrock,  32  111.  App. 
149,  it  appeared  that  the  husband  had  had  seven  children  by  his 
first  wife,  who  were  opposed  to  their  stepmother,  and  made  her 
position  in  the  family  intolerable,  her  husband  upholding  his  chil- 
dren in  their  actions.  The  court  held  that  the  wife  was  justified 
in  leaving  and  was  entitled  to  a  decree  for  separate  maintenance. 
Spengler  v.  Spengler,  38  Mo.  App.  266,  was  a  similar  case  where  a 
wife  was  compelled  to  leave  because  of  torment  and  Insult  suffered 
from  her  husband's  relations  who  lived  in  the  family.  The  court 
decreed  separate  maintenance,  and  said  that  the  wife  was  not 
bound  to  return  to  her  husband,  unless  he  requested  her  to  do  so, 
and  assured  her  of  protection  from  the  continuance  of  the  wrong. 
In  Wolcott  V.  Wolcott,  114  Mich.  528,  a  husband  made  his  wife  in- 
decent and  criminal  proposals,  he  was  filthy  In  his  habits.  Incon- 
siderate of  her  tastes  and  enjoyment,  neglectful  of  her  in  sickness, 
vile  In  his  insinuations  as  to  her  relatives  and  friends,  of  ungovern- 
able temper,  penurious,  and  unreasonable,  and,  while  he  did  not  do 
personal  violence  to  her.  the  court  very  justly  considered  his  con- 
duct such  cruelty  as  warranted  her  In  leaving  him  and  a  decree 
for  separate  maintenance  was  entered  in  her  behalf.  In  Jelinean 
V.  Jelineau,  2  Desaus.  Eq.  45,  the  husband  had  not  absolutely 
beaten  his  wife  nor  forced  her  out  of  his  house,  but  he  cohabited 
with  his  own  slave,  insulted  her  and  encouraged  his  slave  to  do  the 
same,  and  the  court  granted  her  alimony.  Where  the  cruelty  al- 
leged by  a  wife  in  her  complaint  Is  denied  by  the  husband  and  is 
not  established  by  evidence,  yet  If  the  husband  consents  to  a  de- 
cree for  alimony  being  made  against  him,  it  will  not  be  set  aside. 
The  court,  on  the  grounds  of  public  policy,  will  refuse  to  interfere: 
Gracey  v.  Gracey,  17  Grant  U.  C.  113.  As  already  noticed,  a  single 
blow  on  one  occasion  will  not  usually  justify  the  wife  in  leaving 
her  husband.  She  Is  under  the  necessity  of  bearing  some  indigni- 
ties. But  the  fear  of  further  ill-treatment  and  the  likelihood  of  it 
will  be  a  sufficient  justification,  even  though  she  has  been  actually 
struck  but  once.  Hence,  where  a  husband  had  for  several  years 
indulged  in  intoxicating  liquors  to  such  an  extent  as  to  have  pro- 
duced repeated  attacks  of  delirium  tremens,  during  which  he  be- 
came violent,  and  his  wife  had  on  one  occasion  been  compelled  to 
spend  the  night  at  a  neighbor's,  on  the  following  day  returning 
home,  when  she  was  assaiilted  by  him  with  a  stick,  although  this 
was  the  only  instance  in  which  he  had  ever  struck  her  during  their 
eighteen  years  of  married  life,  the  court  made  a  decree  for  alimony, 
the  wife  swearing  that  she  was  apprehensive  of  further  ill-treat- 
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ment  if  she  returned    to    live  witli   him:  Rodman  v.  Rodman,   20 
Grant  U.  C.  428.    Unfounded  charges  of  infidelity  -will  constitute 
such  cruelty  as  to  justify  the  wife  in  leaving  her  husband:  Kinsey 
V.  Kinsey,  37  Ala.  393.    Especially  when  such  charges  are  accom- 
panied by  other  acts  of  cruelty:  Finn  v.  Finn,  62  Iowa,  482;  Parlier 
V.  Parlier,  57  N.  J.  Eq.  577.    There  seems  to  be  some  douht  as  to 
whether  the  mere  fact  of  adultery  on  the  husband's  part  would 
warrant  a  decree  for  alimony.    In  South  Carolina,  where  divorces 
are  not  allowed,  adultery  of  itself  Is  no  ground  for  alimony:  Hair 
V.  Hair,  10  Rich.  Eq.  1G3.    In  this  case  It  was  said  that  there  were 
but   three  causes  for  which    alimony  would    be   granted,  namely, 
crueUy,  desertion,  and  obscene  and  revolting  indecencies  practiced 
in  the  family  circles.     But  in  Briggs  v.  Briggs,  24  S.  C.  377,  the 
court  seemed  to  consider  It  a  matter  of  some  doubt  as  to  whether 
adultery  could  be  a  sufficient  ground  for  alimony.    Indeed,  there 
would  seem  to  be  no  reason  why  a  wife  should  not  be  entitled  to 
live  separate  and  apart  from  her  husband  If  he  is  in  the  habit  of 
committing  adultery.     Such  conduct  would  justify  her  In  leaving 
him,  and  the  rule  should  be  that  where  a  wife  is  separated  from  her 
husband  on  account  of  conduct  on  his  part  justifying  the  separation, 
she  Is  entilled  to  alimony.    This  was  the  rule  laid  down  in  Graves 
v.  Graves,  36  Iowa,  310,  14  Am.  Rep.  525,  where  the  misconduct  of 
the  husband  consisted  In  living  In  adultery  with  another  woman, 
after  his  wife  had  returned  to  her  former  home,  apparently  on  a 
visit.    Of  course,  the  wife  must  establish  the  fact  of  separation, 
and  that  it  rightfully  and  properly  exists  by  reason  of  his  wrong- 
ful conduct  and  without  fault  on  her  part.    But,  as  this  Iowa  case 
points  out,  adultery  is  the  highest  crime  which  a  husband  can  commit 
against  his  wife;  in  fact.  It  is  the  sole  ground  of  divorce  In  some 
states.    Its  existence  would  seem  to  fully  justify  a  wife  in  leaving 
her  husband,  and,  being  separated  from  him  because  of  his  wrong, 
lier  right  to  a  separate  maintenance  ought  not  to  be  questioned. 
Further,  adultery  was  one  of  the  causes  for  which  ecclesiastical 
courts  would  pass  a  sentence  of  divorce  a  mensa  et  thoro,  and  grant 
alimony  as  a  necessary  and  proper  incident  of  such  a  sentence.    The 
courts  follow  the  rule  of  the  ecclesiastical  courts  which  allows  ali- 
mony In  a  suit  for  separation  from  bed  and  board  for  cruelty,  and 
there  would  appear  to  be  no  inconsistency  In  following  the  same 
courts  and  award  alimony  for  adultery,  where  the  wife  has  for  this 
reason  been  compelled  to  leave  her  husband  and  Is  living  apart  from 
him.    This   was   so   held   In    Helms   v.    Franclscus,  2   Bland,  544, 
20  Am.  Dec.  402,  where  It  was  stated  that  adultery  was  one  of  the 
grounds  upon  which  alimony  should  be  awarded.    In  Weigand  v. 
Welgand,  41  N.  J.  Eq.  202,  It  was  held  that  a  wife  was  not  obligeil 
to  stay  under  her  husband's  roof,  with  his  prostitute,  and  If  she 
loaves  his  house  for  that  reason,  and  he  refuses  to  support  her, 
she  is  entitled  to  a  decree  against  him  for  alimony.    This  decision 
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was  given  under  a  statute,  but  the  rule  would  appear  to  be  the  same 
In  any  event.  The  husband  is  guilty  of  abandonment  because  he 
has  forced  his  wife  to  leave  him  by  his  own  conduct.  It  has  al- 
so been  a  matter  of  discussion  as  to  whether  it  is  necessary  that 
grounds  for  a  divorce  be  shown  before  alimony  will  be  decreed. 
In  Farber  v.  Farber,  64  Iowa,  362,  the  court  declined  to  pass  di- 
rectly on  the  question.  In  Helms  v.  Franciscus,  2  Bland,  544, 
20  Am.  Dec.  402,  it  was  held  that  a  court  of  equity  could  "not  al- 
low Itself  to  receive  any  matter  as  a  sufficient  ground  for  granting 
alimony  alone  which  would  not  be  a  sufficient  foundation  in  Eng- 
land for  granting  a  divorce  a  mensa  et  thoro,  together  with  its  in- 
cident alimony."  In  Hair  v.  Hair,  10  Rich.  Eq.  163,  practically  the 
same  result  was  reached,  with  the  exception  that  adultery  was  not 
recognized  as  a  sufficient  ground  for  alimony.  These  cases,  how- 
ever, arose  In  jurisdictions  where  the  courts  were  not  given  au- 
thority to  decree  divorces,  and  for  this  reason  they  are  not  authori- 
ties to  sustain  the  doctrine  that  statutory  grounds  for  divorce  should 
exist.  In  New  .Jersey,  on  the  other  hand,  where  divorces  are  al- 
lowed, it  Is  held  that  a  wife  who  sues  for  separate  maintenance 
must  show  that  she  is  living  apart  from  her  husband  because  of 
some  matrimonial  offense  such  as  would  entitle  her  to  a  decree  of 
judicial  separation  or  dissolution  of  the  marriage  bond:  Dummer 
v.  Dummer  (N.  J.),  41  Atl,  Rep.  149;  Weigand  v.  Weigand,  41  N.  J. 
Eq.  202.  This  rule  may  be  a  safe  one  in  jurisdictions  where  the 
grounds  for  divorce  are  ample.  But  the  better  doctrine  seems  to 
be  that  enunciated  in  Seelye  v.  Seelye,  45  111.  App.  27,  where  it  was 
said  that  It  was  not  necessary  that  statutory  grounds  for  divorce 
should  exist.  "It  Is  sufficient  If  a  persistent,  unjustifiable  course 
of  conduct  on  the  part  of  the  husband,  necessarily  rendering  the 
life  of  the  wife  miserable,  be  shown."  And  In  Wahle  v.  Wahle,  71 
111.  510,  the  court  said  that,  to  authorize  a  decree  for  alimony  for 
causes  other  than  those  for  which  a  divorce  will  be  granted,  It  ought 
to  be  proved  "that  there  was  reasonable  danger  of  personal  vio- 
lence to  her,  or  a  persistent,  unjustifiable  course  of  conduct,  on  the 
part  of  her  husband,  which  would  necessarily  render  her  miserable. 
If  she  continued  to  remain  with  him,  and  that  the  conduct  of  the 
husband  was  not,  in  any  considerable  degrree,  induced  by  her  fault." 
The  same  rule  was  recognized  In  Tolman  v.  Tolman,  1  App.  Cas. 
(D.  C.)  299,  where  It  was  said  that  the  conditions  may  not  exist  to 
enable  the  wife  to  apply  for  and  obtain  a  divorce,  and  yet  the  cir- 
cumstances surrounding  her  may  be  such  as  to  render  it  obviously 
unjust  if  she  were  denied  all  relief.  In  Steele  v.  Steele,  96  Ky.  382, 
relief  was  granted,  although  the  abandonment  of  the  wife  had 
not  continued  for  the  length  of  time  required  to  enable  her  to 
obtain  a  divorce:  See.  also,  Shrader  v.  Shrader,  36  Fla.  502.  As 
we  shall  see  later,  the  fault  of  the  wife  is  generally  a  defense  to 
her  action.  But  in  Bascom  v.  Bascom,  Wright,  633,  alimony  was 
decreed  even  though  the  wife  was  partly  in  fault,  where  there  had 
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been  much  provocation,  and  the  parties  were  too  contentious  to 
live  together.  The  court  very  pertinently  observed  that  it  would 
take  an  extraordinary  woman  to  pursue  a  mild  and  prudent  con- 
duct where  she  was  frequently  chastised  with  a  cowhide.  A  wife 
cannot  sue  an  Insane  husband  for  her  separate  support  and  main- 
tenance. The  insane  husband's  guardian  should  provide  for  her 
Bupport  out  of  the  estate,  and,  if  he  fails  to  do  so,  the  wife  should 
apply  to  the  court  under  whose  authority  the  guardian  is  acting, 
and  the  court  should  direct  the  guardian  to  make  proper  provision 
for  the  wife:  Hallett  v.  Hallett,  8  Ind.  App.  305. 

Action  Allmced  by  Statute.— In  many  of  the  states,  an  independent 
suit  for  alimony  has  been  provided  by  statute.  This  is  true  in 
Arkansas,  California,  Georgia,  Illinois,  Indiana,  Kansas,  Massachu- 
setts, Michigan,  New  Jersey,  New  Hampshire,  New  York,  North 
Carolina,  Tennessee,  Wyoming,  Wisconsin,  and  perhaps  other  states. 
The  statutes  define  the  causes  for  which  alimony  will  be  decreed. 
In  general,  they  are  practically  the  same  as  those  which  have  been 
worked  out  by  other  courts  in  the  absence  of  statute,  namely  aban- 
donment, and  cruelty  and  improper  treatment  which  forces  the  wife 
to  leave  her  husband.  The  statute  of  Arkansas  simply  authorizes 
an  action  for  alimony  without  specifying  the  causes  for  which  it 
may  be  brought:  Mansfield's  Digest,  sec.  2559;  Wood  v.  Wood,  54 
Ark.  172.  The  Georgia  code,  sections  1746,  and  1747,  provides, 
among  other  cases,  that  alimony  may  be  granted  where  there  is  a 
voluntary  separation  between  the  parties:  See  Gray  v.  Gray,  G5  Ga. 
193;  Hawes  v.  Hawes,  66  Ga.  142.  The  statutes  as  they  have  been 
construed  quite  genei'ally  require  that  the  separation  shall  have 
been  without  the  wife's  fault.  Thus  in  Johnson  v.  Johnson,  125 
111.  510.  it  was  held  that  in  order  to  maintain  a  suit  against  her 
husband  for  separate  maintenance,  a  wife  must  show  both  that  she 
had  good  cause  for  living  apart  from  her  husband  and  that  such 
living  apart  was  without  fault  on  her  part.  To  the  same  effect  is 
Fowler  v.  Fowler,  31  Or.  65.  And  while  the  California  statute  (Civ. 
Code,  sec.  137)  designates  willful  desertion  as  the  sole  ground  for 
the  suit.  It  has  been  held  to  be  essential  that  the  wife  should  be 
without  fault;  and  that  it  was  a  sufficient  defense  to  such  an  action 
If  the  husband  was  justified  In  leaving  her  and  In  living  separate 
from  her;  and  though  he  has  deserted  her,  if  her  conduct  after  de- 
sertion has  been  such  as  to  forfeit  her  right  to  be  received  as  his 
wife,  she  cannot  maintain  the  action:  Hardy  v.  Hardy,  97  Cal.  12.'>. 
Under  section  1486  of  the  Florida  Revised  Statutes,  it  seems  that  a 
wife  may  bring  such  a  suit  against  her  husband  where  he  is  able 
to  maintain  her  and  yet  fails  to  contribute  to  her  support,  though 
she  Is  living  with  him:  Donnelly  v.  Donnelly,  39  Fla.  229.  Section 
3318  of  the  General  Statutes  of  Connecticut  provides  that  when 
any  person  Is  unable  to  support  himself  or  herself,  and  has  rela- 
tives in  the  degree  of  husband,  father,  or  mother,  who  are  able  to 
provide  such  support,  the  wife  of  such  husband  or  any  of  the  rela- 
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tives  may  sue  the  relatives  able  to  provide  for  them.  Under  this 
peculiar  statute,  it  is  held  that  a  v^ife  whose  husband  neglects  to 
support  her  may  bring  an  action  against  him  and  secure  an  order 
requiring  him  to  contribute  a  reasonable  sum  tovpard  her  mainte- 
nance: Cunningham  v.  Cunningham,  72  Conn.  157.  Where  a  stat- 
ute gives  the  wife  a  right  of  action  for  desertion,  cruelty  on  the  part 
of  the  husband  which  compels  the  wife  to  leave  him  is  considered 
desertion  by  the  husband:  Benton  v.  Benton,  122  Cal.  395.  And  a 
husband  who  drives  his  wife  from  his  home,  merely  because  she 
will  not  promise  not  to  go  near  her  parents,  is  guilty  of  legal  aban- 
donment: Gloster  v.  Gloster,  23  N.  Y.  App.  Div.  336.  In  California, 
a  husband  is,  under  some  circumstances,  privileged  to  sue  his  wife 
for  separate  maintenance.  Section  176  of  the  California  Civil  Code 
makes  it  the  duty  of  the  wife  to  support  her  husband  out  of  her 
separate  property  where  he  has  not  deserted  her,  "when  he  has  no 
separate  property,  and  there  is  no  community  property,  and  he  is 
unable,  from  infirmity,  to  support  himself."  No  method  of  enforc- 
ing this  duty  is  provided  by  the  code,  and  there  was  some  doubt  aa 
to  whether  a  husband  could  secure  relief  by  suing  his  wife  for  sep- 
arate maintenance.  Section  137  of  the  Civil  Code  simply  gives  a 
wife  the  right  to  sue  her  husband  for  alimony,  and  in  Livingston 
v.  Superior  Court,  117  Cal,  633,  it  was  contended  that  the  statute, 
by  conferring  the  right  to  sue  on  the  wife  alone,  was  in  effect  a 
denial  of  such  right  to  the  husband.  But  the  court,  notwithstand- 
ing the  provisions  of  this  section,  fell  back  on  the  inherent  power, 
of  a  court  of  equity  to  decree  alimony  without  divorce,  upon  the 
principle  that  "where  a  right  exists  and  there  is  no  adequate  legal 
remedy,  equity  will  take  jurisdiction,"  and  sustained  the  right  of 
a  husband  to  sue  his  wife  for  separate  maintenance.  The  decision 
is  undoubtedly  sound.  The  statutes  of  the  various  states  should  be 
examined  to  ascertain  under  what  circumstances  a  suit  for  separate 
maintenance  may  be  brought  independent  of  a  divorce  proceeding. 
Action  After  Divorce. — An  action  for  alimony  cannot,  as  a  general 
rule,  be  maintained  as  an  independent  proceeding  after  the  parties 
have  been  divorced.  The  reason  is  that  the  relation  of  husband 
and  wife,  either  de  jure  or  de  facto,  Is  essential  in  order  to  justify 
an  order  for  alimony  in  favor  of  the  wife:  Wilde  v.  Wilde,  36  Iowa, 
819;  Blythe  v.  Blythe,  25  Iowa,  266;  Bassett  v.  Bassett,  99  Wis.  344, 
67  Am.  St.  Rep.  863.  After  a  decree  of  divorce  has  been  entered, 
a  woman  is  no  longer  the  wife  of  her  husband,  and  he  owes  her 
no  longer  any  marital  duty.  Hence,  if  the  divorce  decree  fails  to 
award  alimony,  the  court  has  no  jurisdiction  to  make  an  order  or 
supplemental  decree  granting  alimony  for  the  support  of  the  wife: 
Howell  V.  Howell,  104  Cal.  45,  43  Am,  St.  Rep.  70.  A  decree  of 
divorce  puts  an  end  to  the  relation  of  marriage  as  efifectually  as 
would  the  death  of  either  party,  and  all  duties  and  obligations  neces- 
sarily dependent  upon  the  continuance  of  that  relation  immediately 
cease,  including  the  duty  of  a  husband  to  support  his  wife:  Downey 
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V.  DowTiey,  98  Ala.  373.  The  rule  holds  good  that  alimony  cannot 
be  decreed  after  divorce,  though  the  divorce  was  granted  in  another 
state:  Kerrigan  v.  KeiTigan,  15  N.  J.  Eq.  146;  Fischli  v.  Fischli,  1 
Blackf.  36(),  12  Am.  Dec.  251;  Rogers  v.  Rogers,  15  B.  Mon.  364;  Ma- 
gowan  V.  Magowan,  57  N.  J.  Eq.  195.  And  this  is  true,  although 
the  original  allowance  for  alimony  granted  in  the  divorce  proceed- 
ings In  another  state  was  insufficient:  Fischli  v.  Fischli,  1  Blaclsf. 
360,  12  Am.  Dec.  251.  Circumstances  may  exist,  however,  when  a 
wife  is  deemed  to  still  retain  the  right  to  sue  for  separate  mainte- 
nance even  after  a  decree  of  divorce  has  been  entered.  Where  the 
divorce  is  simply  a  separation  from  bed  and  board,  the  relation  of 
husband  and  wife  still  exists,  and  the  duty  of  the  husband  to  sup- 
port his  wife,  together  with  her  right  to  alimony,  continues.  The 
matrimonial  tie  must  be  severed  in  order  to  put  an  end  to  the  right: 
State  V.  Ellis,  50  La.  Ann.  559.  See,  also.  Bowman  v.  Worthing- 
ton,  24  Arlc.  522,  533.  In  Shotwell  v.  Shotwell.  1  Smedes  &  M.  Ch. 
51,  the  doctrine  seems  to  be  asserted  that  a  divorced  wife  may  al- 
ways bring  a  bill  against  her  husband  to  have  alimony  allotted  to 
her.  But  the  same  court,  in  Lawson  v.  Shotwell,  27  Miss.  630,  said 
that  generally  a  wife  must  asli  for  alimony  in  connection  with  her 
suit  for  divorce,  and  while  there  may  be  cases  when  an  original 
bill,  after  a  decree  for  divorce,  could  be  maintained  for  alimony,  yet 
"a  good  reason  must  be  alleged  why  the  alimony  was  not  at  the 
proper  time  allowed.  What  will  be  a  good  reason  must  depend 
upon  the  facts  of  the  case  when  presented."  If  the  divorce  was 
obtained  on  personal  service  against  the  husband,  no  reason  exists 
'vhy  the  wife  should  not  have  aslced  for  alimony  in  the  divorce  pro- 
ceedings, and  a  separate  suit  will  not  bei  allowed:  Weidman  v.  Weid- 
man,  57  Ohio  St.  101.  But  if  the  divorce  was  obtained  by  the  wife 
in  another  state,  no  jurisdiction  being  had  over  the  person  of  the 
husband  or  over  his  property,  this  is  deemed  a  sufficient  reason  why 
the  wife  should  be  permitted  to  bring  a  subsequent  action  against 
her  husband  for  alimony  alone:  Adams  v.  Abbott,  21  Wash.  29. 
Similarly,  where  a  divorce  has  been  obtained  in  another  state  by 
ihe  husband  In  an  ex  parte  proceeding,  there  being  no  Jurisdiction 
of  the  person  of  the  wife  except  by  constructive  service,  she  Is  al- 
lowed to  maintain  a  separate  action  against  her  divorced  husband 
for  the  recovery  of  alimony:  Weidman  v.  Weidman,  57  Ohio  St. 
101:  Adams  v.  Abbott,  21  Wash.  29;  Cox  v.  Cox,  19  Ohio  St.  502, 
2  Am.  Rep.  415;  Van  Orsdal  v.  Van  Orsdal,  67  Iowa,  35.  Strictly 
speaking,  the  wife  Is  no  longer  the  wife  of  her  husband,  but  as  she 
has  not  had  her  day  in  court  as  to  alimony,  nor  as  to  her  Interest 
in  his  property,  her  right  to  sue  Is  construed  liberally  In  her  favor: 
Weidman  v.  Weidman,  67  Ohio  St.  101.  While  the  divorce  In  the 
other  state  is  valid,  so  far  as  severing  the  marriage  tfe  is  concernod, 
yet  it  is  not  allowed  to  operate  in  the  foreign  Jurisdiction  beyond 
the  mere  dissolution  of  the  marriage:  Cox  v.  Cox.  19  Olilo  St.  502, 
2  Am.  Rep.  415.    The  wife's  right  to  alimony  in  such  a  case  Is  lim- 
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!ted  to  the  property  which  her  husband  had  at  the  time  the  divorce 
decree  was  entered.    She  was  entitled  to  alimony,  at  the  time  the 
divorce  was  granted,  out  of  any  property  which  her  husband  may 
have  then  had.    But  the  relation  of  husband  and  wife  ceased  at  the 
time  of  the  divorce,  and  neither  party  is  entitled  to  any  share  of 
or  interest  in  property  which  may  be  subsequently  acquired:  Van 
Orsdal  v.  Van  Orsdal,  67  Iowa,  35.    The  rule  seems  not  to  prevail 
In  New  Jersey  that  an  ex  parte  divorce  by  the  husband  in  another 
state  is  no  bar  to  a  subsequent  suit  for  alimony:  Magowan  v.  Ma- 
gowan,  57  N.  J.  Eq.  395.    When,  however,  the  adjudication  for  di- 
vorce has  been  procured  by  fraud,  it  is  without  extraterritorial  ef- 
fect, and  the  judgment  will  be  treated  as  void  in  the  courts  of  a 
sister  state,  and  hence  will  be  no  bar  to  a  separate  suit  for  main- 
tenance: Magowan  v.  Magowan,  57  N.  J.  Eq.  322,  73  Am.  St.  Rep. 
645.    A  void  decree  of  divorce  necessarily  constitutes  no  bar  to  a 
suit  for  maintenance.    While  to  support  such  a  suit  the  relation  of 
husband  and  wife  must  be  in  force,  a  void  decree  works  no  change 
In  the  marital  status  of  the  parties,  and  can  furnish  no  barrier  to 
any  action  which  the  status  of  a  wife  enables  her  to  maintain: 
Shrader  v.   Shrader,  36    Fla.  502;    Cochran  v.  Cochran,    42    Neb. 
612.    In  Richardson  v.  Wilson,  8  Yerg.  67,  the  husband  had  been 
granted  a  divorce  by  special  act  of  the  legislature,  with  a  proviso 
that  nothing  in  the  act  should  deprive  the  wife  of  her  right  to  ali- 
rmony,  if  she  was  by  law  entitled  to  it,  and  the  court  held  that  the 
wife  could  sue  for  alimony,  the  legislative  decree,  by  its  terms,  con- 
istituting  no  bar;  and  It  was  intimated  that  the  wife's  right  to  sue 
-would  have  been  the  same  in  the  absence  of  the  saving  clause  in 
the  special  act. 

Defenses.— The  wife  is  not  entitled  to  a  decree  for  separate  main- 
tenance where  she  is  the  chief  party  to  blame.  The  mere  fact  that 
the  wife  is  living  apart  from  the  husband  furnishes  no  ground  for 
the  action.  Hence,  where  she  leaves  her  husband  without  sufficient 
«ause,  no  alimony  will  be  awarded  her:  Scott  v.  Scott  (Ky.),  42  S. 
W.  Rep.  836;  Angelo  v.  Angelo,  81  111.  251;  Porter  v.  Porter,  58  111. 
App.  670;  Anonymous,  4  Desaus.  Eq.  94.  Nor  where  she  voluntarily 
*leparts:  Rhame  v.  Rhame,  1  McCord  Eq.  197,  16  Am.  Dec.  597. 
Her  departure  must  have  been  without  her  fault,  and  necessary 
for  her  safety  or  happiness,  and  must  be  consistent  with  social  or- 
der and  public  policy:  Boggess  v.  Boggess,  4  Dana,  308.  A  wife 
who  voluntarily  quits  her  husband's  house  without  cause  must  in 
good  faith  offer  to  return,  and  be  refused,  before  her  living  apart 
will  be  without  her  fault:  Thomas  v,  Thomas,  152  111.  577.  In  this 
case  the  wife  went  to  her  mother's  home,  which  was  but  two  miles 
away.  The  husband  was  willing  to  receive  her  bacli,  and  she  was 
w^illing  to  return  if  he  would  come  after  her.  The  court,  in  holding 
that  she  was  not  living  apart  from  her  husband  without  her  fault, 
fiaid  that  she  had  no  right  to  stand  upon  a  mere  matter  of  senti- 
auent  as  to  the  manner  of  getting  back,  she  must  make  a  direct  offer 
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to  return.  The  mere  fact  that  her  husband  declined  to  escort  her 
home  was  no  sufficient  cause  for  separation  on  her  part.  "The 
marriage  relation  cannot  be  so  readily  thrown  ofif."  And  in  Ander- 
son V.  Anderson,  45  111.  App.  168,  the  court  denied  the  wife  any  re- 
lief where  she,  by  continuous  scolding  and  quarreling,  had  materi- 
ally contributed  to  the  unhappy  condition  existing  in  her  home. 
Adultery  on  the  part  of  the  wife  discharges  the  husband  from  all 
obligation  to  support  her,  and  is  a  good  defense  to  a  suit  for  separate 
maintenance:  Rawson  v.  Rawson,  37  111.  App.  491.  The  conduct  of 
the  wife,  however,  need  not  be  entirely  blameless  before  she  is  en- 
titled to  bring  a  separate  suit  for  alimony:  Griffin  v.  Griffin,  8  B. 
Mon  120.  And  although  her  conduct  may  be  somewhat  turbulent, 
quarrelsome,  and  disagreeable,  yet  if  her  husband  abandons  her  be- 
cause of  it,  she  is  entitled  to  sue  him  for  alimony,  since  her  conduct 
does  not  justify  his  abandonment  of  her:  Logan  v.  Logan,  2  B.  Mon. 
142.  An  offer  of  the  husband  to  take  his  wife  bacli  and  properly 
provide  for  her,  If  made  in  good  faith,  will  be  a  defense  to  a  suit  for 
alimony:  McMullin  v.  McMullin,  123  Cal.  653;  Walsh  v.  Walsh,  1 
Ch.  Chamb.  234.  It  seems  that  the  usual  decree  awarding  alimony 
allows  It  until  the  husband  agrees  to  take  back  his  wife  and  treat 
her  properly:  Rhame  v.  Rhame,  1  McCord  Eq.  197,  16  Am.  Dec.  597. 
A  qualified  notice  by  a  husband  to  his  wife  that  she  may  return, 
accompanied  by  the  Information  that  he  does  not  desire  her  to  do 
no,  is  Insufficient  to  defeat  an  action  by  her  for  separate  mainte- 
nance: Porter  v.  Porter,  162  111.  398.  A  mere  offer  by  the  husband 
to  live  with  his  wife  and  support  her  is  not  necessarily  a  bar,  since 
the  court  is  not  obliged  to  believe  that  the  offer  is  sincere,  and  good 
faith  In  making  the  offer  Is  required:  Wilson  v.  Wilson,  67  111.  App. 
522.  In  Taylor  v.  Taylor,  4  Desaus.  Eq.  165,  it  was  said  an  offer  to 
receive  the  wife  was  no  defense,  unless  the  court  was  satisfied  that 
the  wife  might  return  home  In  safety,  and  would  be  received  and 
treated  kindly,  as  a  wife  ought  to  be.  Requests  by  a  husband  for 
his  wife  to  return  which  are  obviously  Insincere  are  not  such  offers 
to  perform  his  marital  duties  as  will  release  him  from  liability  for 
alimony:  Elliott  v.  Elliott,  48  N.  J,  Eq.  231.  In  Parker  v.  Parker. 
57  N.  .T.  Eq.  577,  after  suit  for  alimony  had  been  brought.  It  was 
hold  that  a  formal  Invitation  by  the  husband  to  the  wife  to  return 
to  his  house,  unaccompanied  by  any  evidence  whatever  of  a  purpose 
to  treat  her  with  Justice  and  consideration,  and  while  he  yet  con- 
tinues to  refuse  even  to  speak  to  her,  so  that  she  fears  to  return 
to  hlra,  would  not  relieve  him  from  the  consequences  of  his  abandon- 
ment and  refusal  to  support  her.  A  cold  and  formal  proposition 
to  give  the  wife  mere  house  room  and  support  Is  no  defense:  Briggs 
T.  Brlggs,  24  S.  C.  877.  A  mere  offer  for  the  purpose  of  defeating 
the  suit  and  to  elude  the  Justice  of  the  court  Is  Ineffective:  .Telinoau 
V.  Jellneau,  2  Desaus.  Eq.  45.  In  McMullin  v.  McMullin.  123  Cal. 
653,  It  was  held  that  the  good  faith  of  the  offer  of  the  husband  was 
a  question  of  fact,  and  where  his  good  faith  was  ascertained  as  a 
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fact.  It  was  the  duty  of  the  wife  to  test  his  professions  by  accept- 
ance, and  she  could  not  capriciously  refuse  to  be  satisfied  of  the 
good  faith  of  his  offer.  If  he  thereafter  proved  derelict,  her  claims 
upon  him  would  not  be  prejudiced.  The  willingness  of  a  husband 
who  has  deserted  his  wife  to  provide  necessaries  for  her  is  no  de- 
fense to  an  action  by  a  wife  to  enforce  her  right  to  a  permanent 
maintenance,  which  may  be  more  than  what  is  absolutely  necessary. 
She  is  not  compelled  to  rely  upon  his  whim  and  temper,  but  is  en- 
titled to  a  fixed  allowance,  and  to  the  means  provided  by  statute  for 
enforcing  its  payment:  Sweasey  v.  Sweasey,  126  Cal.  123.  An  al- 
lowance furnished  to  the  family  In  order  to  defeat  the  action  must 
be  such  as  is  reasonably  necessary  to  the  station  of  the  family  and 
the  husband's  financial  ability;  Youngs  v.  Youngs,  78  Mo.  App.  225. 
In  Williams  v.  Williams,  77  111.  App.  229,  the  husband  pleaded  as  a 
defense  that  the  cause  of  the  separation  had  been  condoned  by  his 
wife  ahd  that  she  had  returned  to  live  with  him.  But  the  court 
found  that  the  cause  of  the  original  separation  was  a  continuing 
one,  which  after  the  wife's  return  was  still  a  menace  to  her  health, 
and  was  therefore  no  bar,  and  said  that  a  condonation  will  not  be 
implied  from  the  conduct  of  a  wife  who  acts  under  the  restraint 
of  fear  or  the  force  of  circumstances.  The  fact  that  a  wife  has 
neglected  for  a  long  period  of  time  to  make  a  demand  for  support 
and  maintenance  upon  her  husband,  and  that  she  has  during  this 
period  supported  herself  and  her  children,  does  not  estop  her  from 
maintaining  an  action  against  him,  and  cannot  relieve  him  from 
liability  in  the  future:  Kimble  v.  Kimble,  17  Wash.  75.  In  this  case 
the  wife  lived  apart  from  her  husband  for  thirty  years  prior  to 
bringing  suit.  That  a  wife  has  property  of  her  own  is  not  in  itself 
a  defense  to  a  suit  for  alimony.  Even  temporary  alimony  pendente 
lite  may  be  allowed,  though  the  wife  has  property  of  her  own  and 
an  income  therefrom:  Lumpkin  v.  Lumpkin,  78  111.  App.  324;  Hard- 
ing V,  Harding,  144  111.  588.  The  law  does  not  require  a  wife  to- 
exhaust  her  own  resources  first:  White  v.  White,  50  lU.  App.  149. 
The  wife's  income  is,  however,  a  factor  to  be  considered  in  deter- 
mining the  amount  allowed,  and,  if  it  is  ample,  no  reason  ordinarily 
exists  why  temporary  alimony  should  be  allowed:  Harding  v.  Hard- 
ing, 144  111.  588.  The  wife's  income  from  her  separate  property 
is  also  an  important  item  in  determining  the  amount  of  permanent 
alimony  to  be  decreed:  Harding  v.  Harding,  144  111.  588. 

Allowance  of  Alimony. — Temporary  alimony  may  be  allowed  the 
same  as  in  divorce  cases:  Razor  v.  Razor,  149  111.  621;  McFarland 
v.  McFarland,  64  Miss.  449;  Perkins  v.  Perkins  (N.  J.),  42  Atl.  Rep. 
336;  Smith  v.  Smith.  51  S.  C.  379.  Money  to  defend  the  suit  upon 
appeal  may  also  be  allowed  the  same  as  suit  money  to  carry  on  the 
case  at  the  original  trial:  People  v.  Cook  Circuit  Court,  169  111.  201. 
A  court  of  equity  has  inherent  power  to  award  temporary  support 
and  suit  money:  Long  v.  Long,  78  Mo.  App.  32.  This  may  be  done 
although  the  statute  makes  such  provision  only  in  case  absolute  di- 
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vorce  is  sought:  Mllliron  v.  Milliron,  9  S.  Dak.  181,  62  Am.  St.  Rep. 
863.  Temporary  allmoDy,  suit  money,  and  attorneys'  fees  are  not 
always  a  matter  of  right  for  the  wife,  but  they  rest  in  the  sound 
discretion  of  the  court,  and  should  depend  upon  its  being  made  af- 
firmatively to  appear  that  the  wife  has  a  meritorious  cause,  is  pro- 
ceeding in  good  faith,  and  that  it  is  Just  and  equitable  that  the  al- 
lowance should  be  made:  Earle  v.  BJarle,  60  111.  App.  360;  Brindley 
V.  Brindley,  121  Ala.  429;  Harding  v.  Harding,  144  lU.  588.  In 
Oregon,  the  court  cannot  make  an  allowance  for  the  wife's  counsel 
fees,  nor  for  her  support  pendente  lite:  Therkelsen  v.  Therkelsen, 
35  Or.  75.  A  denial  by  a  husband  of  his  wife's  allegations  does  not 
prevent  an  allowance  of  temporary  alimony  being  made:  Harding 
V.  Harding,  144  111.  588;  Milliron  v.  Milliron,  9  S.  Dak.  181,  62  Am. 
St.  Rep.  863.  The  amount  of  alimony  in  suits  for  separate  main- 
tenance is  arrived  at  in  the  same  manner  as  in  divorce  cases:  Hard- 
ing V.  Harding,  79  111.  App.  590.  An  order  to  pay  alimony  must  al- 
ways be  based  upon  a  showing  of  an  ability  to  pay:  Burghoffer  v. 
Burghoffer,  46  111.  App.  396.  If  it  appears  that  the  husband  is  un- 
able to  pay  anything  as  alimony,  it  may  be  awarded  at  some  subse- 
quent date  upon  a  proper  showing:  Burghoffer  v.  Burghoffer,  46 
111.  App.  396.  In  fixing  the  amount  of  alimony.  It  is  proper  to  con- 
sider all  the  circumstances  of  the  case,  among  which  are  the  hus- 
band's cruelty,  and  his  circumstances  and  situation  generally,  the 
wife's  property,  social  position,  health  and  circumstances,  the  gen- 
eral family  history  and  manner  of  life  of  the  parties  prior  to  and 
since  their  separation,  and  also  the  delictum  of  the  husband  as 
disclosed  by  the  evidence:  Harding  y.  Harding,  79  111.  App.  590. 
The  amount  to  be  allowed  Is  an  issuable  fact,  and  cannot  be  made 
in  the  first  instance  in  excess  of  the  amount  asked  for  in  the  com- 
plaint: Benton  t.  Benton,  122  Cal.  39o. 
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APPEAI^SUFFICIENCY  OP  EVIDENCE  TO  SUPPORT 
FINDINGS.— Where  the  evidence  is  not  preserved  in  a  bill  of  ex- 
ceptions, it  will  be  presumed,  on  appeal,  that  it  was  sufficient  to 
sustain  the  findings  of  the  court. 

MINES— RIGHTS  OP  LOCATOR  OF  CLAIM.— When  a  lo- 
cator perfects  a  valid  location  to  a  lode  or  placer  mining  claim,  he 
is  entitled  to  the  exclusive  possession  and  enjoyment  of  the  lands 
located,  for  all  purposes  granted  by  the  act  of  Congress. 

MINES— RIGHTS  OF  LOCATOR.— A  PLACER  LOCATION 
gives  only  a  qualified  possession  of  the  ground  located.  It  confers 
the  exclusive  rijrlit  of  possosaion  of  the  surface  area  for  all  pur- 
poses Incident  to  the  use  and  operation  of  the  same  as  a  placer! 
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mining  claim,  and  all  unknown  lodes  or  veins,  but  does  not  Rive 
the  right  of  possession  to  known  lodes  or  veins  within  its  limits, 

MINES— TITLE  OF  LOCATOR— ACTION  TO  QUIET  TI- 
TLE.—The  locator  of  a  lode  mining  claim  has  an  estate  and  interest 
In  real  property  which  is  treated  as  an  estate  in  fee  as  against  every- 
one except  the  United  States,  and  hie  may  bring  a  suit  to  quiet  title 
under  a  statute  which  permits  such  an  action  to  be  brought  by  any 
person  in  possession  of  real  property,  against  any  person  who  claims 
an  estate  therein  adverse  to  him. 

MINES— WIDTH  OF  LODE  CLAIM  WITHIN  PLACER 
CLAIM.— Under  a  statute  entitling  the  locator  of  a  placer  mining 
claim,  who  patents  a  lode  claim  within  the  boundaries  of  his  placer 
claim,  to  twenty-five  feet  on  each  side  of  such  lode  claim,  and  pro- 
viding that  if  he  makes  no  claim  to  such  lode  he  has  no  right  to 
its  possession,  the  limitation  of  the  width  of  a  lode  claim  is  appli- 
cable not  only  to  the  placer  claimant,  but  applies  as  well  to  others 
who  locate  a  lode  within  the  boundaries  of  his  previously  located 
placer. 

A.  T.  Gunnell,  William  C.  Kobinson,  and  George  L.  Hodges, 
for  the  appellant. 

B.  P.  and  W.  F.  Montgomery,  Bruce  Glidden,  and  J.  H. 
Maupin,  for  the  appellee. 

Charles  Cavender,  John  M.  Maxwell,  John  A.  Ewing,  and 
Thomas,  Bryant  &  Le'e,  amici  curiae. 

^  GODDARD,  J.  This  is  an  action  instituted  by  the  ap- 
pellee, plaintiff  below,  against  appellant,  the  Mt.  Eosa  Mining, 
Milling,  and  Land  *''  Company,  defendant  below,  to  quiet  his 
title  to  two  lode  mining  claims  situate  within  the  exterior 
boundaries  of  a  certain  tract  of  land  conveyed  to  appellant  by 
a  government  patent,  as  placer  mining  ground. 

Upon  the  trial,  it  was  admitted  that  the  lode  claims  were 
formally  and  regularly  located  as  provided  by  law,  except  as 
to  the  discovery  of  mineral  therein;  that  affidavits  in  lieu  of 
labor,  for  the  years  subsequent  to  their  location,  were  properly 
filed  by  the  owners;  that  by  proper  conveyances  the  plaintiff 
became,  and  was,  the  owner  of  whatever  title  had  been  ac- 
quired by  virtue  of  such  locations. 

It  was  further  agreed  that  the  placer  owned  by  the  defend- 
ant was  located  some  time  prior  to  the  location  of  the  lode 
claims;  that  the  application  for  a  patent  was  not  made  until 
after  their  location;  that  the  defendant,  through  proper  con- 
veyances, was  the  owner  of  the  placer. 

The  only  questions  of  fact  that  remained  in  dispute  were 
whether  or  not  a  vein  or  lode  was  discovered  and  knovm  to 
exist  in  the  Handy  Andy  and  Newman  claims,  within  the 
boundaries  of  the  Mt.  Eosa  placer  at  the  time  appellant  ap- 


Jan.  1899.]      Mt.  Eosa  Min.  etc.  Co.  v.  Palmer.  247 

plied  for  patent  for  such  placer,  on  August  18,  1892.  The 
court,  though  sitting  in  the  exercise  of  its  equity  jurisdiction, 
called  a  jury,  to  which  it  submitted  these  questions.  Their 
answers  were  in  the  affirmative,  and  were  adopted  by  the  court 
as  a  part  of  its  findings;  and  thereupon,  and  from  a  considera- 
tion of  all  the  evidence  introduced,  the  court  found  that  the 
facts  established  were  substantially  these:  That  the  grantors 
of  plaintiff,  on  March  18,  and  April  5,  1892,  entered  upon 
the  land  included  within  the  exterior  boundaries  of  the  Mt. 
T?osa  placer,  and  located  respectively  the  Handy  Andy  and 
Newman  lode  mining  claims,  upon  discoveries  of  mineral  bear- 
ing rock  in  place,  within  the  boundaries  of  said  claims;  and 
subsequently  performed  all  acts  necessary  to  complete  a  valid 
location  of  said  claims;  that  by  duly  executed  and  recorded 
deeds  of  conveyance  plaintiff  became  vested  with  all  right, 
title,  and  interest  in  and  to  the  same;  that  on  November  7, 
1892,  the  Mt.  Rosa  Mining,  Milling,  ^^  and  Land  Company 
made  application,  in  the  proper  United  States  land  office,  for 
a  patent  for  the  Mt,  Eosa  placer  mining  claim;  and  on  April 
24,  1893,  the  patent  therefor  was  issued;  and  it  thereby  be- 
came, and  is  still,  seised  of  all  the  right,  title,  and  interest 
to  the  tract  of  land  described  therein;  and  found,  as  con- 
clusions of  law,  that  the  Handy  Andy  and  Newman  lode  min- 
ing claims  respectively  had  been  duly  discovered,  located,  and 
recorded,  within  the  exterior  boundaries  of  the  tract  of  land 
described  in  the  Mt,  Rosa  placer  patent,  before  the  time  of 
said  application;  that  the  ground  described  in  said  lode  min- 
ing claims  was  excepted  out  of  the  land  described  in,  and 
conveyed  by,  the  placer  patent;  that  the  plaiutiif  was,  at  the 
time  of  the  commencement  of  this  action,  and  still  is,  entitled 
to  the  possession  of  the  ground  described  therein;  and  entered 
judgment  in  favor  of  plaintiff  for  the  possession  of  the  ground 
in  dispute,  and  enjoining  defendant  from  asserting  any  inter- 
est adverse  thereto;  and  for  costs.  To  reverse  this  judgment 
the  company  brings  the  case  here  on  appeal.  Error  is  predi- 
cated upon  the  refusal  of  the  court,  to  give  certain  instructions 
asked  for  by  appellant,  defining  what  constitutes  a  lode  or  vein 
of  mineral  under  the  statute.  We  think  this  subject  was 
properly  covered  by  the  instructions  given,  and  that  therein 
the  court  gave  the  generally  accepted  definition,  and  also 
stated  the  necessary  conditions  that  would  constitute  it  a 
known  lode,  under  the  United  States  Eevised  Statutes,  section 
2333.    The  evidence  not  being  preserved  in  the  bill  of  excep- 
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tions,  we  must  presume  it  was  sufiBcient  to  sustain  the  answers 
of  the  jury  and  findings  of  the  court,  that  lodes  were  discov- 
ered and  known  to  exist  within  these  respective  locations 
prior  to  the  application  for  patent.  But  counsel  for  appellant 
contend  that,  notwithstanding  this,  appellee  cannot  maintain 
this  action,  for  two  reasons:  1.  Because  appellant,  having  made 
a  valid  location  of  the  ground  as  a  placer  claim,  it  was  entitled 
to  the  exclusive  possession  thereof,  and  the  entry  of  plaintiff's 
grantors  thereon  was  wrongful,  and  no  possessory  right  to  the 
lodes  was  acquired  thereby;  2.  That  if,  notwithstanding  such 
wrongful  ***  entry,  valid  locations  of  the  lodes  were  made,  the 
title  thereby  acquired  is  not  sufficient  to  support  an  action  to 
quiet  title.  It  is  undoubtedly  true  that  when  a  locator  per- 
fects a  valid  location  to  a  lode  or  placer  mining  claim,  he  is 
entitled  to  the  exclusive  possession  and  enjoyment  of  the  lands 
located,  for  all  purposes  granted  by  the  act  of  Congress.  In 
the  case  of  a  lode  location,  the  land  located  is  segregated  from 
the  public  mineral  domain  of  the  government,  and  the  grant 
confers  upon  the  locator  the  exclusive  right  of  possession  and 
enjoyment  of  the  surface,  and  any  lode  the  top  or  apex  of 
which  is  within  its  surface  boundaries:  U.  S.  Eev.  Stats.,  sec. 
2322;  and  so  long  as  he  complies  with  the  requirements  of  the 
act,  he  can  protect  his  possession  of  the  surface  of  his  claim, 
aa  well  as  such  lodes,  from  invasion,  by  any  subsequent  lode  or 
placer  locator:  Manuel  v.  Wulff,  152  U.  S.  505;  Armstrong  v. 
Lower,  6  Colo.  393;  McFeters  v.  Pierson,  15  Colo.  201,  22  Am. 
St.  Eep.  388;  Seymour  v.  Fisher,  16  Colo.  188;  Belk  v.  Meagh- 
er, 104  U.  S.  279;  Gwillim  v.  Donellan,  115  U.  S.  45. 

On  the  other  hand,  those  provisions  of  the  statute  that 
give  the  locator  of  a  placer  the  right  to  locate  and  patent  all 
other  forms  of  mineral  deposit  included  within  the  surface 
boundaries  of  his  claim,  expressly  excepts  therefrom  veins  of 
quartz  or  other  rock  in  place,  known  to  exist  within  its  limits: 
U.  S.  Eev.  Stats.,  sees.  2329,  2333.  Such  lodes,  therefore,  are 
not  the  subject  of  a  placer  grant,  and  a  placer  location  does 
not  operate  to  confer  the  title,  or  possession  thereof,  upon  the 
placer  claimant,  or  withdraw  them  from  subsequent  location 
by  others.  In  other  words,  the  placer  location  gives  a  quali- 
fied possession  of  the  ground  located;  that  is  to  say,  it  confers 
upon  the  owner  the  exclusive  right  of  possession  of  the  sur- 
face area  for  all  purposes  incident  to  the  use  and  operation  of 
the  same  as  a  placer  mining  claim,  and  all  unknown  lodes  or 
veins,  but  does  not  give  right  of  possession  to  known  lodes  or 
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veins  within  its  limits.  The  right  to  the  possession  of  such 
lodes  or  veins  can  be  acquired  only  by  locating  them  as  lode 
claims:  1  Lindley  on  Mines,  sec.  413;  Aurora  Lode  v.  Bulger 
Hill  etc.  Placer,  23  Land  ««  Dec.  Int.  Dept.  95;  Reynolds  v. 
Iron  etc.  Co.,  116  U.  S.  687. 

It  has  been  uniformly  held  that  a  patent  for  a  placer  claim 
does  not  convey  title  nor  right  of  possession  to  the  patentee 
to  any  lodes  known  to  exist  therein  at  the  date  of  application; 
that  if  he  desires  to  obtain  such  title  and  possession,  he  must 
comply  with  the  provision  of  section  2333,  and  patent  them 
as  lode  claims.  In  Reynolds  v.  Iron  etc.  Co.,  116  U.  S.  687, 
Justice  Miller,  who  delivered  the  opinion  of  the  court,  speak- 
ing upon  this  subject,  said:  "We  are  of  opinion  that  Congress 
meant  that  lodes  and  veins  known  to  exist  when  the  patent 
was  asked  for  should  be  excluded  from  the  grant  as  much  as 
if  they  were  described  in  clear  terms.  It  was  not  intended  to 
remit  the  question  of  their  title  to  be  raised  by  some  one  who 
had  or  might  get  a  better  title,  but  to  assert  that  no  title 
passed  by  the  patent  in  such  case  from  the  United  States.  It 
remains  in  the  United  States  at  the  time  of  the  issuing  of  the 
patent,  and  in  such  case  it  does  not  pass  to  the  patentee.  He 
takes  his  surface  land  and  his  placer  mine,  and  such  lodes  or 
veins  of  mineral  matter  within  it  as  were  unknown,  but  to 
such  as  were  known  to  exist  he  gets  by  that  patent  no  right 
whatever." 

Since  a  patent  conveys  to  the  placer  locator  no  other  or 
different  rights  than  those  acquired  under  the  location,  it  in- 
evitably follows  from  the  doctrine  thus  announced  that  he 
has  no  possession,  and  acquires  no  right  to  any  lodes  known 
to  exist  within  his  claim,  by  virtue  of  his  placer  appropriation. 

In  Aurora  Lode  v.  Bulger  Hill  etc.  Placer,  23  Land  Dec. 
Int.  Dept.  95,  Secretary  Smith,  in  discussing  the  rights  ac- 
quired by  the  placer  locator,  said:  "Such  a  location,  in  and  of 
itself,  does  not  establish  any  right  in  the  claimant  under  it  to 
the  superficial  area  within  its  boundaries  except  as  a  placer 
claim  or  mine.  Of  its  own  force,  it  cannot  operate  to  give  title 
to  or  property  rights  in  any  veins  or  lodes  within  its  boundaries. 
True,  a  placer  mining  claim  becomes  property  as  such  by  dis- 
covery and  location,  the  same  as  a  vein  or  lode  claim,  but  it 
cannot  and  ®*  does  not  of  itself  in  any  sense  give  title  to  or 
property  rights  in  veins  or  lodes;  nor  can  it,  in  my  judgment, 
operate  to  preclude  a  subsequent  lawful  discovery  and  location 
of  veins  or  lodes  within  its  boundaries.** 
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And  Mr.  Lindley,  in  his  admirable  work  on  mines,  after 
an  elaborate  and  thorough  discussion  of  the  question,  deduces 
the  following  conclusions:  "1.  A  perfected  placer  location  does 
not  confer  the  right  to  the  possession  of  veins,  or  lodes,  which 
may  be  found  to  exist  within  the  placer  limits  at  any  time 
prior  to  iiling  an  application  for  a  placer  patent;  2.  Such  lodes 
may  be  appropriated  (a)  by  the  placer  claimant,  or  (b)  by  oth- 
ers, provided  the  appropriation  is  effected  by  peaceable  meth- 
ods and  in  good  faith." 

While  we  recognize  to  its  full  extent  the  rule  that  precludes 
the  initiation  of  a  right  through  a  trespass  upon  the  lawful  pos- 
session of  another,  we  think,  under  the  established  facts  in 
this  case,  appellant  is  not  in  a  position  to  invoke  its  protection. 
The  lodes  in  question  were  known  to  exist  prior  to  the  appli- 
cation for  patent;  and  appellant,  not  having  taken  the  neces- 
sary steps  to  obtain  possession  of  them,  they  were  open  to  lo- 
cation by  others  at  the  time  they  were  located  by  the  grantors 
of  appellee.  In  making  the  locations,  no  right  of  appellant 
was  invaded,  and  their  validity,  therefore,  is  in  no  way  affected 
by  the  fact  that  they  were  made  within  the  surface  boundaries 
of  a  prior  placer  location. 

In  support  of  the  second  proposition  it  is  urged  by  counsel 
for  appellant  that  the  mere  possessory  title  to  mining  claims 
is  not  sufficient  to  support  the  action  provided  for  in  section 
255  of  the  Civil  Code.  This  section  enacts  that:  "An  action 
may  be  brought  by  any  person  in  possession,  by  himself  or  his 
tenant,  of  real  property,  against  any  person  who  claims  an  es- 
tate therein  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate,  or  interest." 

The  estate  acquired  by  the  locator  of  a  mining  claim  is  an 
interest  in  real  property,  and  although  the  paramount  title 
remains  in  the  government,  the  courts  have  universally  recog- 
nized such  interest  as  a  freehold;  and  in  all  controversies 
®^  arising  between  the  locator  and  other  persons  as  to  any 
right  or  claim  thereto,  he  is  treated  as  the  owner  in  fee:  Mer- 
ced etc.  Co.  V.  Fremont,  7  Cal.  317,  68  Am.  Dec.  262;  Hughes 
V.  Devlin,  23  Cal.  502;  Merritt  v.  Judd,  14  Cal.  60;  Roseville 
Alta  etc.  Co.  v.  Iowa  Gulch  etc.  Co.,  15  Colo.  29,  22  Am.  St. 
Rep.  373;  Forbes  v.  Gracey,  94  U.  S.  762. 

As  was  said  in  Hughes  v,  Devlin,  23  Cal.  502:  "Although 
the  ultimate  title  in  fee  in  our  public  mineral  lands  is  vested 
in  the  United  States,  yet,  as  between  individuals,  all  transac- 
tions and   all   rights,  interests,  and   estates  in  the   mines  are 
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treated  as  being  an  estate  in  fee,  and  as  a  distinct  and  vested 
right  of  property  in  the  claimant  or  claimants  thereof,  founded 
upon  their  possession  or  appropriation  of  the  land  containing 
the  mine.  They  are  treated,  as  between  themselves  and  all 
persons  but  the  United  States,  as  the  owners  of  the  land  and 
the  mines  therein/* 

Such  being  the  character  of  the  locator's  title,  it  is  obvious 
that  the  foregoing  provisions  of  the  code  are  as  applicable  to 
mining  claims  as  to  any  other  real  property;  and  his  right  to 
avail  himself  of  the  remedy  therein  provided  is  too  clear  to  ad- 
mit of  dispute:  Dahl  v.  Kaunheim,  133  TJ.  S.  260;  Perego  v. 
Dodge,  163  U.  S.  160;  Noyes  v.  Mantle,  127  U.  S.  348;  Gillis 
V.  Downey,  85  Fed.  Kep.  483;  29  Cir.  Ct.  App.  286. 

Another  and  more  serious  question  is  presented,  and  that 
is  as  to  the  amount  of  surface  ground  appellee  is  entitled  to, 
if  any,  under  and  by  virtue  of  his  lode  locations.  The  court 
below  awarded  him  the  full  amount  claimed,  to  wit,  three  hun- 
dred by  fifteen  hundred  feet  in  each  of  the  claims.  It  is  in- 
sisted by  counsel  for  appellant  that  he  is  entitled  to  only  the 
mineral  lodes,  and  not  to  any  of  the  surface  of  the  placer 
ground. 

This  precise  question  has  never,  to  our  knowledge,  been  dis- 
cussed or  determined  by  a  court  of  final  resort.  It  has,  how- 
ever, been  passed  upon  by  the  land  department,  but  its  rulings 
are  not  uniform.  In  the  ease  of  the  Shonbar  Lode,  1  Land 
Dec.  Int.  Dept.  551,  3  Land  Dec.  Int.  Dept.  388,  Secretary 
Teller  ruled  that  the  lode  claimant  having  failed  to  adverse 
the  placer  application  for  patent,  he  was  restricted  to  his  lode 
and  twenty-five  feet  of  surface  on  each  side  thereof.  *^  Sub- 
sequently, and  after  the  decision  in  the  case  of  Noyes  v.  Man- 
tle, 127  U.  S.  348,  Assistant  Secretary  Chandler  held  in  the 
case  of  Pike's  Peak  Lode,  10  Land  Dec.  Int.  Dept.  200,  that 
the  limitation  of  the  width  of  a  lode  claim  in  section  2333  was 
only  applicable  where  the  placer  claimant  sought  to  patent  the 
lode,  and  had  no  application  to  a  lode  claim  perfected  by  an- 
other; that  in  the  latter  case  the  lode  claim  in  its  full  extent 
should  be  excepted  from  the  placer  patent.  It  does  not  ap- 
pear from  the  statement  of  this  case  whether  the  lode  claim 
was  located  prior  to  the  placer  or  not;  but  we  infer  from  the 
fact  that  the  secretary  quoted  from,  and  relied  upon,  the  de- 
cision in  the  case  of  Noyes  v.  !^^antle,  127  U.  S.  348,  as  sup- 
porting this  conclusion,  that  the  lode  claim  was  the  prior  loca- 
tion.    While  in  the  case  of  Aurora  Lode  t.  Bulger  Hill  etc. 
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Placer,  23  Land  Dec.  Int.  Dept.  95,  Secretary  Smith  held  that 
the  lode  location  did  not  carry  with  it  any  more  surface  ground 
than  was  necessary  for  the  use  and  enjoyment  of  the  lode. 
But  this  conclusion  seems  to  have  heen  influenced  largely,  if 
not  altogether  controlled,  by  the  peculiar  conditions  of  that 
particular  claim,  and  the  fact  that  the  placer  claimant  had  ob- 
tained judgment  in  an  adverse  proceeding  theretofore  insti- 
tuted against  an  application  by  the  lode  claimant  for  a  patent. 

The  question  was  also  involved  upon  the  trial  of  the  case  of 
Campbell  v.  Iron  etc.  Co.,  in  the  United  States  circuit  court 
for  this  district,  Judge  Riner  presiding.  He  entertained  the 
view,  and  instructed  the  jury  to  the  eit'ect  that  a  lode  claim- 
ant, in  case  of  a  recovery,  was  entitled  to  no  more  than  the 
vein  or  lode  and  fifty  feet  of  ground,  extending  fifteen  hun- 
dred feet  in  length. 

We  think  this  instruction  correctly  defines  the  amount  of 
surface  ground  to  which  a  lode  located  within  the  boundaries 
of  a  placer  is  entitled,  under  the  provisions  of  section  2333. 
As  waa  said  in  Reynolds  v.  Iron  etc.  Co.,  116  TJ.  S.  687:  "This 
section  made  provision  for  three  distinct  classes  of  cases:  1. 
When  the  applicant  for  a  placer  patent  is  at  the  time  in  pos- 
session of  a  vein  or  lode  included  within  the  boundaries  of  his 
placer  claim,  he  shall  state  that  fact;  and  on  payment  ®*  of 
the  sum  required  for  a  vein  claim  and  twenty-five  feet  on 
each  side  of  it,  at  five  dollars  per  acre,  and  two  and  a  half 
dollars  for  the  remainder  of  the  placer  claim,  his  patent  shall 
cover  both;  2.  It  enacted  that  where  no  such  vein  or  lode  is 
known  to  exist  at  the  time  the  patent  is  applied  for,  the  pat- 
ent for  a  placer  claim  shall  carry  all  valuable  mineral  and 
other  deposits  which  may  be  found  within  the  boundaries 
thereof;  3.  But  in  case  where  the  applicant  for  the  placer  is 
not  in  possession  of  such  lode  or  vein  within  the  boundaries 
of  his  claim,  but  such  vein  is  known  to  exist,  and  it  is  not 
referred  to  or  mentioned  in  the  claim  or  patent,  then  the  ap- 
plication shall  be  construed  as  a  conclusive  declaration  that 
the  claimant  of  the  placer  mine  has  no  right  to  the  possession 
of  the  vein  or  lode  claim." 

We  think  it  is  manifest  that  the  lode  or  vein  referred  to 
in  the  first  and  third  provisions  is  the  same  thing;  and  that 
whatever  a  placer  claimant  would  acquire  by  availing  himself 
of  the  privilege  accorded  him  by  the  first  provision  of  the 
section  is  reserved  by  virtue  of  the  third  provision;  in  other 
words,  that  the  same  extent  of  surface  ground  that  is  incident 
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to  such  lode  or  vein,  if  located  and  patented  by  the  placer 
claimant,  is  reserved  from  the  placer  patent  in  case  of  his 
failure  to  claim  and  patent  the  same.  If  he  elects  to  patent 
the  lode,  he  is  required  to  take  twenty-five  feet  on  each  side 
of  the  center  of  the  vein  and  pay  therefor  at  the  rate  of  five 
dollars  per  acre.  This  is  a  privilege  accorded  to  him,  which 
he  may  avail  himself  of  or  not,  as  he  sees  fit.  If  he  elects  to 
waive  this  privilege,  he  may  do  so  in  one  of  two  ways — either 
by  expressly  excepting  the  lode  from  his  placer  location  and 
application  for  patent,  or  remain  silent  in  regard  to  it.  If 
silent,  then  by  implication  he  declares  that  he  makes  no  claim 
to  such  lode;  and  by  such  silence  is  bound  to  the  same  extent, 
and  in  the  same  manner,  but  no  further  than  he  would  have 
been  by  an  express  declaration.  By  electing  to  make  no  claim 
to  a  known  lode,  or  express  declaration  in  regard  to  it,  he 
must  be  understood  as  claiming,  for  placer  purposes,  the  great- 
est possible  area  within  the  boundaries  of  his  placer  claim,  and 
should  be  held  to  have  relinquished  only  that  which  he  might 
****  have  taken,  which  is  the  lode,  with  the  amount  of  surface 
ground  provided.  Why  should  there  be  any  difference  be- 
tween the  rights  of  claimants  of  known  lodes  within  the  boun- 
daries of  a  placer?  We  know  of  none.  The  object  of  except- 
ing known  lodes  from  placer  locations  was  to  prevent  titles  to 
such  lodes  being  obtained  under  the  guise  of  a  placer,  at  the 
same  time,  in  order  to  protect  claimants  to  each  character  of 
mineral  locations  to  the  greatest  extent,  and  preserve  to  each 
that  which  was  most  valuable  for  particular  purposes  in  con- 
nection with  each  class  of  claims.  The  lode,  for  convenient 
working,  could  not  be  limited  to  less  than  twenty-five  feet  on 
each  side  of  the  center  of  the  vein;  and  the  placer,  which 
would  be  valueless  without  such  surface  rights,  is  permitted 
to  take  title  to  the  remaining  area  accordingly.  Those  who 
controvert  this  view  base  their  contention  upon  the  provisions 
of  section  2320.  which  it  is  said  governs  the  length  and  width 
of  all  lode  claims,  whether  made  within  the  boundaries  of  a 
placer  claim  or  not. 

An  act  on  a  particular  subject  must  be  construed  as  a 
whole.  Section  2320  refers  to  the  location  of  lodes  not  con- 
flicting with  any  other  class  of  mineral  locations,  while  by  sec- 
tion 2333  special  conditions  with  reference  to  conflicts  between 
the  two  classes  of  mineral  claims  are  specially  provided  for; 
and  to  that  extent,  construing  the  act  as  a  whole,  is  a  limita- 
tion or  qualification  of  the  provisions  of  section  2320,  which 
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relates,  as  stated,  to  the  width  of  lode  claims  generally,  and 
regulates  the  width  of  lode  claims  when  made  upon  lodes 
within  the  boundaries  of  a  placer,  whether  such  lodes  are 
located  by  the  owner  of  the  placer,  or  strangers  to  that  title. 
By  this  construction,  full  force  and  effect  is  given  to  both  of 
these  sections,  and  the  purpose  of  the  statute  is  carried  out. 
The  government  receives  for  its  mineral  lands  the  price  fixed 
for  lodes  and  placers  respectively,  and  the  superior  right  to 
the  surface  area  of  the  placer  claimant,  acquired  by  his  prior 
location  or  patent,  is  protected.  It  is  the  conclusion  of  a 
majority  of  the  court  that  the  limitation  of  the  width  of  a 
lode  claim  in  section  2333  is  not  only  applicable  to  the  placer 
®*  claimant,  but  applies  as  well  to  others  who  locate  a  lode 
within  the  boundaries  of  his  previously  located  placer. 

Chief  Justice  Campbell  declines  to  express  an  opinion  upon 
this  question,  because  in  his  judgment,  the  stipulation  entered 
into  by  counsel  eliminates  it  from  the  case. 

It  follows  that  the  court  below  erred  in  adjudging  to  ap- 
pellee surface  ground  in  excess  of  twenty-five  feet  on  each 
side  of  the  lodes  in  question.  For  this  reason  the  judgment 
is  reversed,  and  the  case  remanded,  with  directions  to  enter 
judgment  in  accordance  with  the  views  we  have  expressed. 


MINES— RIGHTS  AND  ESTATE  OF  LOCATOR.— A  mining 
claim  on  the  public  domain  is  real  property  and  tlie  subject'  of  com- 
plete OAvnershiip  as  a  claim,  and  the  locator  thereof,  having  fully 
complied  with  the  terms  prescribed  by  Congress  for  acquiring  title 
to  mineral  land,  is  the  owner  of  the  claim  for  all  practical  pur- 
poses so  long  as  he  continues  such  compliance.  He  is  the  owner 
before  as  well  as  after  the  issuance  of  the  patent,  and  is  entitled 
to  the  exclusive  possession  as  against  the  whole  world:  McFeters 
v.  Pierson,  15  Colo.  201,  22  Am.  St.  Rep.  388.  But  the  estate  of  the 
locator  or  owner  of  a  mining  claim  before  a  patent  is  issued  is  a 
conditional  estate,  subject  to  be  defeated  by  the  failure  to  perform 
the  required  annual  work  upon  the  claim:  Elder  v.  Horseshoe  Min. 
etc.  Co.,  9  S.  Dak.  636,  62  Am.  St.  Rep.  895. 

MINES.— ON  EXTRALATERAL  RIGHTS,  AND  PATENTS  for 
mineral  claims  see  the  monographic  notes  to  Catron  v.  Old,  58 
Am.  St.  Rep.  263-280;  McClintock  v.  Bryden,  63  Am.  Dec.  91-110. 

APPEAL.— IF  A  BILL  OF  EXCEPTIONS  does  not  purport  to 
set  out  all  the  evidence,  the  appellate  court  cannot  reverse  the  find- 
ing of  the  trial  court.  It  will  be  presumed  that  there  was  evidence 
sufficient  to  justify  the  finding:  Krebs  Mfg.  Co,  v.  Brown,  108  Ala. 
508,  54  Am.  St  Rep.  188;  Greene  v.  Greene,  40  Neb.  546,  59  Am.  SL 
Rep.  560. 
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MOORE  V.  ALLEN. 

[26  Colorado,  197.] 

HUSBAND  AND  WIFE-ANTENUPTIAL  AGREEMENT- 
STATUTE  OP  FRAUDS.— Antenuptial  agreements  to  convey  land 
are  included  in  those  wliich,  by  the  statute  of  frauds,  must  be  in 
writing;  but  where  a  woman  has  been  induced  to  enter  into  a  con- 
tract of  marriage  by  an  oral  promise  on  the  part  of  the  man  to  con- 
vey lands  to  her,  which  promise  he  fails  to  perform,  the  result  is 
Buch  a  fraud  upon  her  as  will  talie  the  promise  to  convey  out  of  the 
statute  of  frauds,  and,  as  between  them,  equity  will  enforce  the  con- 
tract. 

VENDOR  AND  PURCHASERr-INNOCENT  PURCHASER- 
PLEADING.— A  cross-complaint  which  seelis  to  avoid  a  conveyance 
on  the  ground  that  the  purchaser  had  notice  of  the  equitable  title 
of  the  cross-complainant  is  insufficient  as  against  a  general  demurrer, 
where  it  fails  to  allege  that  the  purchase  was  from  the  fraudulent 
grantor  or  from  a  subsequent  grantee  charged  with  notice,  because 
if  the  purchaser  tools  title  from  a  grantee  who  was  an  innocent  pur- 
chaser, such  title  would  be  unaffected  by  any  notice  which  the  last 
purchaser  might  have. 

DEEDS-NAMES— IDEM  SONANS.— The  words  "Waldimar" 
and  "Waltimore"  are  not  idem  sonans;  hence  a  deed  signed  by 
"Waldimar  Arens."  by  virtue  of  a  power  of  attorney  executed  to 
"Waltimore  Arens,"  is  not  admissible  in  evidence  without  showing 
that  "Waltimore"  and  "Waldimar"  was  the  same  person. 

Ejectment  to  recover  real  property  situate  in  Leadville. 
Defendant,  by  cross-complaint,  alleged  a  parol  antenuptial 
agreement  between  herself  and  her  husband,  who,  at  the  time 
it  was  made,  was  the  owner  of  the  property  in  dispute,  whereby 
he  agreed  to  convey  it  to  her  after  their  marriage.  She  was 
given  possession  of  the  property  and  made  valuable  improve- 
ments, but  it  was  not  conveyed  to  her.  The  plaintiff,  before 
purchasing,  was  notified  of  her  rights.  A  general  demurrer 
was  interposed  to  the  cross-complaint,  and  a  motion  made  to 
strike  out  part  of  it.  Both  were  sustained.  Trial  had  on 
the  complaint  and  the  general  denial.  Plaintiff  introduced 
in  evidence  a  power  of  attorney,  executed  to  Waltimore  Arens, 
and  a  deed  under  this  power  signed  by  Waldimar  Arens. 
There  was  no  evidence  to  show  that  Waltimore  and  Waldimar 
referred  to  the  same  person.  This  deed  was  necessary  to  es- 
tablish plaintiff's  title.    Judgment   for  the  plaintiff. 

A.  J.  Sterling,  for  the  plaintiff  in  error. 

Nash  &  Bouck,  and  N.  Rollins,  for  the  defendant  in  error. 
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*^  GABBERT,  J.  The  errors  assigned  will  he  considered 
in  the  order  above  named.  The  ultimate  facts  with  reference  to 
the  delivery  of  possession  of  the  premises  to  the  plaintiff  in  er- 
ror, and  the  erection  of  improvements  thereon  by  her,  were  al- 
leged, and  the  particular  acts  which  she  sets  out  regarding 
such  possession  and  improvements  would  be  competent  evi- 
dence to  introduce  for  the  purpose  of  establishing  such  facts; 
but  they  do  not  belong  in  the  cross-complaint.  In  pleadings, 
issues  of  fact  are  made  on  the  material,  ultimate  facts,  prop- 
erly pleaded,  and  not  on  the  evidence  which  it  is  proper  to 
introduce  and  ^*^  consider  in  determining  in  whose  favor  such 
issues  are  established. 

By  the  demurrer  to  the  cross-complaint  two  questions  are 
presented:  1.  Do  the  facts  pleaded  with  reference  to  the  ante- 
nuptial agreement  entitle  plaintiff  in  error  to  the  premises? 
2.  If  so,  does  it  appear  that  defendant  in  error  had  notice  of 
such  rights? 

Agreements  of  the  kind  under  consideration  are  included 
in  those  which,  by  the  statute  of  frauds,  must  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  otherwise 
they  are  declared  void:  Mills'  Ann.  Stats.,  sec.  2025;  but 
equity  will  not  permit  this  statute  to  be  made  an  instrument 
for  the  perpetration  of  that  which  it  was  designed  to  pre- 
vent. According  to  the  averments  of  her  cross-complaint, 
plaintiff  in  error  would  not  have  entered  into  the  marriage 
contract,  except  for  the  promises  on  the  part  of  the  one  with 
whom  she  so  contracted  to  convey  to  her  these  premises.  He 
has  failed  to  carry  out  his  agreement,  but  by  his  promise, 
upon  which  she  relied,  she  has  been  induced  to  enter  into  a 
relation  from  which  she  cannot  recede,  and  which  she  is  pow- 
erless to  change.  The  result  of  his  deception  and  artifice  is 
such  a  fraud  upon  plaintiff  in  error,  and  has  placed  her  in 
such  situation,  that  the  promise  to  convey  is  taken  out  of  the 
statute;  or,  perhaps,  more  accurately  speaking,  equity  will 
not  permit  it  to  shield  such  a  fraud:  Green  v.  Green,  34  Kan. 
740,  55  Am.  Rep.  256;  Peek  v.  Peek,  77  Cal.  106,  11  Am.  St. 
Eep.  244;  Petty  v.  Petty,  4  B.  Mon.  215,  39  Am.  Dec.  501; 
Glass  V.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418.  This  con- 
clusion, however,  only  affects  the  immediate  parties  to  the 
contract,  and  the  question  still  remains,  Can  it,  on  the  facta 
stated,  be  successfully  asserted  against  the  defendant  in  error? 
which  is  the  second  proposition  raised  by  the  demurrer.  It 
is  charged  that  she  purchased  the  property  with  notice  of 
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the  rights  of  plaintiff  in  error,  but  from  whom?  Was  she 
an  immediate  grantee  of  the  husband,  or  did  she  take  title 
from  him  or  his  grantee,  with  notice  of  these  rights?  The 
cross-complaint  is  silent  on  this  subject.  If  she  took  title  from 
*  2*1  grantee,  who  was  an  innocent  purchaser,  then,  even 
though  she  subsequently  acquired  title  from  him,  with  notice 
of  the  rights  and  claims  of  plaintiff  in  error,  her  title  would  be 
^maff acted  by  such  notice:  Devlin  on  Deeds,  sec.  747.  The 
sufficiency  of  the  cross-complaint  having  been  challenged,  it 
must  appear,  either  expressly  or  by  implication,  that  the  facts 
necessary  to  entitle  the  plaintiff  in  error  to  relief  are  stated. 
They  must  state  a  cause  of  action,  without  any  contingency 
attached.  This  rule  has  not  been  complied  with;  notice  is 
charged,  but  whether  it  would  affect  the  rights  of  defendant 
in  error  does  not  appear;  for  whether  it  would  or  not  de- 
pends upon  who  was  the  grantor  of  defendant  in  error,  and 
whether  or  not  he  was  an  innocent  purchaser;  but  when  a 
pleading  is  challenged  by  a  general  demurrer,  which  is  sus- 
tained, and  the  party  whose  pleading  is  thus  assailed  elects 
to  stand  thereby,  its  sufficiency  must  be  determined  from  its 
own  averments,  without  being  in  any  manner  qualified,  rein- 
forced, or  affected  by  any  other  considerations  or  conditions 
whatever;  so  that,  although  the  facts  stated  take  the  parol 
agreement  out  of  the  statute  of  frauds,  it  does  not  appear 
from  the  averments  of  the  cross-complaint  as  it  now  stands 
that  it  can  be  enforced  as  against  the  defendant  in  error.  Both 
the  motion  to  strike  and  the  demurrer  were  properly  sus- 
tained. 

The  general  denial  put  in  issue  every  material  allegation 
of  the  complaint.  The  only  ground  upon  which  plaintiff  re- 
lied to  establish  her  right  to  the  premises  was  that  she  held 
the  fee  title,  and  unless  the  deed  purporting  to  be  executed 
by  the  grantors  therein  named,  per  Waldimar  Arens,  their  at- 
torney in  fact,  was  properly  admitted,  she  has  failed  in  this 
respect.  There  was  no  attempt  to  show  that  Waltimore  and 
Waldimar  Arens  were,  in  fact,  one  and  the  same  person,  and 
the  deed  must  have  been  admitted  solely  upon  the  ground 
that  it  was  prima  facie  the  act  of  the  grantors,  by  virtue  of 
the  power  of  attorney.  It  is  urged  that  this  was  warranlod 
on  account  of  the  similarity  of  the  names,  Waltimore  and 
Waldimar,  and  that  the  doctrine  of  idem  sonans  applies.  In 
***  the  matter  of  names,  orthography  ia  not  important,  if  the 
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Bound  is  the  same:  Marr  v.  Wetzel,  3  Colo.  2;  and  it  is  suRl- 
cient  in  law  to  spell  a  name  as  it  is  regularly  or  commonly 
pronounced  (16  Ency.  of  Law,  126),  but  here  the  difference 
in  the  two  names  is  so  marked  that  the  attentive  ear  would 
find  no  difficulty  in  distinguishing  between  them,  and  the  dif- 
ference in  spelling  is  such  that  necessarily  the  pronunciation 
is  equally  distinct,  the  proper  rule  to  observe  in  applying  the 
doctrine  of  idem  sonans  being  *'that  if  two  names,  according 
to  the  ordinary  rules  of  pronouncing  the  English  language,  may 
be  sounded  alike,  without  doing  violence  to  the  letters  found 
in  the  variant  orthography,  then  the  variance  is,  prima  facie 
at  least,  immaterial,  and  may  be  so  decided  by  the  coui-t": 
16  Ency.  of  Law,  122;  Kooks  v.  State,  83  Ala.  79.  Applying 
this  rule,  it  is  at  once  apparent  from  an  inspection  of  the 
orthography  of  the  two  names  that,  in  the  absence  of  informa- 
tion other  than  thus  obtained,  the  variance  is  fatal.  Further 
objections  to  the  introduction  of  the  power  of  attorney  and 
deed  are  urged  by  counsel  for  plaintiff  in  error,  but,  without 
noticing  them  in  detail,  it  is  sufficient  to  state  that  they  are 
not  tenable. 

It  is  claimed  by  counsel  for  defendant  in  error  that  inas- 
much as  each  of  the  parties  claim  title  from  a  common  source, 
namely,  from  the  husband  of  plaintiff  in  error,  the  latter  is 
estopped  from  objecting  to  the  deed  in  question.  They  do  not 
80  claim,  for  with  the  cross-complaint  eliminated,  the  only 
issues  between  the  parties  were  those  made  by  the  complaint 
and  general  denial. 

For  error  in  admitting  the  deed,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial,  and  such  preliminary 
or  other  proceedings  as  may  be  proper. 

ANTENUPTIAL  AGREKMENT-STATUTB  OF  PRAUDS- 
Mania^e  is  not  of  Itself  a  part  performance  of  a  verbal  a^eement 
to  convey  real  property,  in  consideration  of  marriage,  sufficient  to 
take  the  case  out  of  the  statute  of  frauds:  Peek  v.  Peek,  77  Cal.  106, 
11  Am.  St.  Rep.  244.  But  it  Is  said  In  Green  v.  Green,  34  Kan.  740, 
55  Am.  Rep.  256,  that  fraud  takes  any  agreement  out  of  the  statute, 
and  in  Glass  v.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418,  that  if  a 
marriage  is  procured  by  artifice,  upon  the  faith  that  a  settlement 
has  been  made,  or  the  assurance  that  it  will  be  made,  the  other 
parties  are  held  to  make  good  the  agreement  and  not  permitted  to 
defeat  It  by  pleading  the  statiite. 

IDEM  SONANS.— For  applications  of  the  doctrine  of  idem  sonans. 
Bee  Pitsnogle  v.  Commonwealth,  91  Va.  808,  50  Am.  St.  Rep.  867; 
State  V.  White,  34  S.  C.  59,  27  Am.  St.  Rep.  788.  and  note;  extended 
note  to  Schooler  v.  Asherst,  13  Am.  Dec.  233,  234. 
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FEOST  y.  THOMAS. 

[26  Colorado,  222.] 

CONSTITTJTIONAL  LAW— INJUNCTION  AGAINST  GOV- 
ERNOR.—When  the  governor  of  a  state,  in  pursuance  of  his  executive 
authority,  recognizes  an  act  as  legal,  and  is  proceeding  to  execute 
its  provisions,  the  courts  cannot  directly  interfere  with  the  discharge 
of  his  duties  under  It,  merely  because  it  is  alleged  that  such  act  is 
unconstitutional. 

J.  C.  Helm,  Gunnell  &  Hamlin,  Cobum,  Dudley  &  Lewis, 
and  Wells  &  Taylor,  for  the  relators. 

B.  F.  Montgomery,  W.  H,  Bryant,  David  M.  Campbell,  at- 
torney general,  Calvin  E.  Reed,  and  Dan  B.  Carey,  for  the  re- 
spondent. 

***  PER  CURIAM.  This  is  an  original  proceeding,  in- 
atitnted  in  this  court  by  the  plaintiffs,  to  restrain  the  defend- 
ant, in  his  capacity  as  governor  of  the  state,  from  appoint- 
ing officers  for  the  recently  created  county  of  Teller,  upon  the 
ground  that  the  act  creating  that  county,  and  providing  for 
the  ^^'^  appointment  of  its  officers,  is  unconstitutional.  The 
grounds  upon  which  the  plaintiffs  rely  to  establish  the  uncon- 
stitutionality of  the  act,  as  well  as  the  injuries  which  will  re- 
sult to  them  and  others  similarly  situated,  if  it  is  carried  into 
effect,  are  fully  set  forth  in  the  complaint.  By  the  act  in  ques- 
tion, the  governor  is  authorized  and  empowered  to  appoint 
certain  officers  for  the  new  county,  and  it  is  charged  that, 
unless  restrained,  he  will  do  so.  The  only  question  to  deter- 
mine is,  whether  or  not  an  action  of  this  character,  on  the 
facts  stated,  can  be  maintained  against  the  chief  executive  of 
this  commonwealth.  The  bill  creating  the  county  has  been 
signed  by  the  governor;  it  is  his  duty  to  see  that  all  laws  are 
faithfully  executed,  and,  in  pursuance  of  the  discharge  of  that 
duty,  it  devolves  upon  him  to  appoint  the  officers  designated. 
In  so  doing  he  performs  a  duty  of  an  executive  character, 
exercises  a  function  governmental  in  its  nature,  because  he 
thereby  equips  one  of  the  agencies  of  the  state  necessary  for 
the  purpose  of  carrying  on  its  government  and  carries  into 
effect  a  law  which  the  legislature,  in  the  exercise  of  its  powers, 
has  seen  fit  to  enact,  and  such  being  the  character  of  his  acts 
which  it  is  sought  to  restrain,  he  is  clearly  independent  of  the 
other  co-ordinate  departments  of  the  government,  and  is  not 
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subject  to  their  direct  supervision  or  control.  A  few  of  the 
many  reasons  which  exist  why  this  rule  obtains  will  be  briefly 
noticed.  Our  state  government  is  divided  into  three  co-ordi- 
nate branches — executive,  legislative,  and  judicial — each  of 
which,  by  the  constitution,  has  its  powers  limited  and  defined. 
They  are  of  equal  dignity,  and,  within  their  respective  spheres^ 
equally  independent.  This  apportionment  of  power  is  an 
inhibition  of  the  authority  of  one  to  exercise  that  which  be- 
longs to  either  of  the  others;  and  it  is  essential  to  the  preserva- 
tion of  the  autonomy  of  the  government  that  there  be  no  en- 
croachment of  one  department  upon  another;  and  to  this  end 
the  just  limitations  of  the  constitutional  powers  accorded  each 
must  be  jealously  guarded.  The  legislature  may  pass  an  act 
in  disregard  of  constitutional  inhibitions,  but  the  judicial  de- 
partment cannot  directly  interfere;  the  executive,  **^  in  the 
exercise  of  his  constitutional_  prerogative,  may  veto  it,  or  in 
failing  to  do  so,  the  judiciary,  in  a  proper  ease,  may  refuse  to 
recognize  it  as  controlling;  but  when  the  governor,  in  pursu- 
ance of  his  executive  authority,  recognizes  an  act  as  legal,  and 
is  proceeding  to  execute  its  provisions,  the  courts  cannot  di- 
rectly interfere  with  the  discharge  of  his  duties  under  it, 
merely  because  it  is  alleged  that  such  act  is  unconstitutional; 
otherwise,  they  would  destroy  those  safeguards  which  are 
meant  to  be  "checks  of  co-operation,  and  not  of  antagonism 
or  mastery,  and  would  concentrate  in  their  own  hands  some- 
thing, at  least,  of  the  power  which  the  people,  either  directly 
or  by  the  action  of  their  representatives,  decided  to  intrust  to 
the  other  departments  of  the  government":  People  v.  Gov- 
ernor, 29  Mich.  320,  18  Am.  Eep.  89. 

True,  neither  department  can  operate  in  all  respects  inde- 
pendently of  the  other,  because  each,  within  its  own  proper 
sphere,  may  impose  a  restraint  upon  the  remainder;  but 
neither  can  assume,  directly,  a  superior  authority  over  an- 
other, 88  each,  in  the  exercise  of  their  respective  powers, 
stand  on  a  constitutional  equality;  and  if  the  judicial  depart- 
ment of  the  state  should  attempt,  in  a  proceeding  of  this  char- 
acter, to  compel  the  chief  executive  to  refrain  from  the  per- 
formance of  his  duties,  under  the  act  creating  the  new  county, 
it  would  be  an  usurpation  of  authority  which  alone  devolves 
upon  the  executive  branch  of  the  state  government  to  exercise: 
People  V.  Governor,  29  Mich.  320,  18  Am.  Rep.  89:  State  v. 
Lord,  28  Or.  498;    Mississippi  v.  Johnson,  4  Wall.  475. 
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The  relief  prayed  is  denied,  and  the  action  dismissed  at  the 
cost  of  plaintiifs. 

CHIEF  JUSTICE  CAMPBELL  dissented,  because  the  ground  up- 
on which  the  writ  of  injunction  waa  refused  seemed  to  be  Incon- 
sistent with  the  doctrine  as  laid  down  in  Greenwood  etc.  Land  Co. 
V.  Routt,  17  Colo.  156,  31  Am.  St.  Rep.  284.  That  case  was  a  man- 
damus proceeding.  In  which  the  governor  was  commanded  to  sign 
a  patent  for  state  land,  which  the  court  deemed  to  be  a  ministerial 
act,  while  in  the  present  case  the  majority  of  the  court  held  that 
the  threatened  act  of  the  governor  in  making  appointments  to 
county  officers  was  a  political  or  governmental  act.  "But,"  said  the 
chief  justice,  "neither  involves  any  discretion,  and  both,  in  my  judg- 
ment, are  the  same  kind On  an  interlocutory  bearing  I  do 

not  think  we  should  disregard  a  previous  decision  of  this  court. 
....  Whether  or  not  this  application  might  properly  be  denied  on 
other  grounds  is  not  considered  by  me." 


IN.TUNCTION  AGAINST  EXECUTIVE  OFFICER.— As  to  ques- 
tions concerning  offices  and  officers,  an  injunction  does  not  lie 
against  an  executive  officer  of  the  state:  Coleman  v.  Glenn,  103  Ga. 
458,  68  Am.  St.  Rep.  108. 

MANDAMUS  AGAINST  A  GOVERNOR  is  discussed  In  People  v. 
Morton,  156  N.  Y.  136,  66  Am.  St.  Rep.  541,  and  the  monogiaphic 
note  to  Greenwood  etc.  Land  Co.  y.  Routt,  31  Am.  St.  Rep.  294-304. 


LAMAR  CANAL  COMPANY  v.  AMITY  LAND  AND  IRRI- 
GATION COMPANY. 
[26  Colorado,  870.] 

CONSTITUTIONAL  LAW  — TITLE  OP  ACTT  — WATER 
RIGHTS.— A  statute,  whose  title  reads  "An  act  to  provide  for  the 
extension  of  the  right  of  way  for  ditches,  canals,  and  feeders  of 
reservoirs  In  certain  cases,  and  requiring  registration  of  all  such 
hereafter  made  or  eularged,"  expresses  one  general  subject,  the  ex- 
tension of  the  right  of  way  for  ditches,  and  a  section  thereof  which 
relates  to  the  filing  and  recording  of  maps  and  statements  of  all 
ditches  and  enlnrgoments  thereof  thereafter  to  be  made,  and  their 
priorities  when  made,  is  not  covered  by  the  title,  within  the  meaning 
of  a  constitutional  provision  that  no  bill  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title, 
and  such  section  is  void. 

APPEAL— NEW  QUESTION  RAISED  ON.— In  a  petition  for 
rehearing  in  an  appellate  court,  a  party  cannot  for  the  first  time 
raise  a  new  question,  which  was  raised  neither  in  the  trial  court  nor 
in  the  appellate  court  at  the  original  hearing. 

APPEAI^FEDERAL  QUESTION  INVOLVED.-A  certifl- 
cnto  that  a  federal  question  has  been  presented  so  that  it  may  be 
reviewed  iipou  writ  of  error  from  the  supreme  court  of  the  United 
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States  will  not  be  made,  where  such  question  is  suggested  for  the 
first  time  in  a  petition  for  rehearing  after  judgment,  too  late  for 
consideration  by  the  state  court. 

The  case  turns  upon  the  construction  of  the  title  of  an  act 
of  the  legislature,  which  act  and  its  title  are  as  follows: 

**An  act  to  provide  for  the  extension  of  the  right  of  way  for 
ditches,  canals  and  feeder  [feeders]  of  reservoirs  in  certain 
cases,  and  requiring  registration  of  all  such  hereafter  made 
or  enJarged. 

"Sec.  1.  In  case  the  channel  of  any  natural  stream  shall 
become  so  cut  out,  lowered,  turned  aside,  or  otherwise  changed, 
from  any  cause,  so  as  to  prevent  any  ditch,  canal,  or  feeder  of 
any  reservoir  from  receiving  the  proper  inflow  of  water  to 
which  it  may  be  entitled  from  such  natural  stream,  the  owner 
or  owners  of  such  ditch,  canal,  or  feeder  shall  have  the  right  to 
extend  the  head  of  such  ditch,  canal,  or  feeder  to  such  dis- 
tance up  the  stream  which  supplies  the  same  as  may  be  neces- 
sary for  securing  a  sufficient  flow  of  water  into  the  same,  and 
for  that  purpose  shall  have  the  same  right  to  maintain  pro- 
ceedings for  condemnation  of  right  of  way  for  such  extension 
as  in  case  of  constructing  a  new  ditch,  and  the  priority  of  right 
to  take  water  from  such  stream,  through  such  ditch,  canal,  or 
feeder  as  to  any  such  ditch,  canal,  or  feeder  shall  remain 
unaffected  in  any  respect  by  reason  of  such  extension;  pro- 
vided, however,  that  no  such  extension  shall  interfere  with 
the  complete  use  or  enjoyment  of  any  other  ditch,  canal,  or 
feeder. 

"Sec.  2.  Every  person,  association,  or  corporation  hereafter 
constructing  or  enlarging  any  ditch,  canal,  or  feeder  for  any 
reservoir,  for  irrigation,  and  taking  water  directly  from  any 
natural  stream  and  of  a  carrying  capacity  of  one  cubic  foot 
per  second  of  time  as  so  constructed  or  enlarged,  shall,  within 
ninety  days  after  the  commencement  of  such  construction  or 
enlargement,  file  and  cause  to  be  recorded  in  the  office  of  the 
county  clerk  of  the  county  in  which  such  ditch,  canal,  or  feeder 
may  be  situated,  or  if  such  canal,  ditch,  or  feeder  be  situated 
in  any  water  district,  in  the  office  of  the  county  clerk  of  such 
county  into  which  such  water  district  may  extend,  a  sworn 
statement  in  writing,  showing  the  name  of  such  ditch,  canal, 
or  of  the  reservoir  supplied  by  such  feeder,  the  point  at  which 
the  hendgate  thereof  is  situated  (if  it  be  a  new  construction) 
the  size  of  the  ditch,  canal,  or  feeder,  in  width  and  depth,  and 
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the  carrying  capacity  thereof  in  cubic  feet  per  second,  the  de- 
scription of  the  line  thereof,  and  the  time  when  the  work  was 
commenced,  and  the  name  or  names  of  the  owner  or  owners 
thereof,  together  with  a  map  showing  the  route  thereof,  the 
legal  subdivisions  of  the  land,  if  on  surveyed  lands,  with  proper 
corners  and  distances,  and  in  case  of  an  enlargement,  the 
depth  and  width,  also  the  carrying  capacity  of  the  ditch  en- 
larged, with  the  width  and  depth  of  the  ditch,  canal,  or  feeder 
as  enlarged,  and  the  increased  carrying  capacity  of  the  same 
thereby  occasioned,  and  the  time  when  such  enlargement  was 
commenced,  and  no  priority  of .  right  for  any  purpose  shall 
attach  to  any  such  construction  or  enlargement  until  such  rec- 
ord is  made":  Session  Laws  1881,  pp.  161,  162. 

C.  C.  Goodale  and  James  W.  McCreery,  for  the  appellant 

Eogers  &  Shafroth,  for  the  appellees. 

Gondy  &  Twitchell,  Charles  H.  Toll,  William  R.  Barbour, 
Ira  J.  Eloomfield,  and  C.  M.  Corlett,  amici  curiae. 

«f^3  CAMPBELL,  C.  J.  Several  important  and  difficult 
questions  of  irrigation  law  have  been  elaborately  argued,  but 
the  disposition  we  make  of  one,  that  goes  to  the  heart  of  the 
controversy  and  settles  it,  so  far  as  concerns  this  review,  ren- 
ders unnecessary  a  consideration  of  the  others.  The  date  of 
priorities  was  established  in  accordance  with  the  supposed 
direction  of  the  concluding  sentence  of  section  2  of  the  fore- 
going act.  Not  having  made  the  record  required  in  that  sec- 
tion until  after  appellee's  rights  became  thereby,  as  it  is  said, 
perfected,  appellant's  priority  was  fixed  as  of  the  date  when  its 
record  was  made,  though  the  beginning  of  the  work  of  con- 
struction antedated  that  of  appellee.  Appellant  now  contends 
that  the  subject  matter  of  section  2  is  not  clearly,  or  at  all, 
expressed  in  the  title  of  the  act,  and,  consequently,  it  is  void 
under  the  concluding  clause  of  section  21  of  article  5  of  the 
constitution,  providing:  "No  bill  except  general  appropriation 
bills  shall  be  passed  containing  more  than  one  subject,  which 
•hall  be  clearly  expressed  in  its  title;  but  if  any  subject  shall  be 
embraced  in  any  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  so  expressed.'*  ^^*  To  the  consideration  of  this  proposition 
we  address  ourselves. 
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If  it  be  granted,  as  appellees  maintain,  that  the  matters 
contained  in  sections  1  and  2  are  but  subordinate  branches  of 
one  general  subject  that  might  be  comprehended  in  a  single 
title  and  treated  of  in  one  act,  the  concession  would  not  be  con- 
trolling in  this  case;  for  the  question  before  us  is  not  whether 
there  are  only  subdivisions  of  some  general  subject,  or  whether 
a  good  title  might  be  drawn  to  cover  them,  but,  rather,  Does 
the  title  which  the  legislature  has  adopted  clearly  express  the 
subject  embraced  in  section  2  of  the  act?  The  rule  for  de- 
termining that  question  has,  perhaps,  never  been  better  ex- 
pressed than  in  In  re  Breene,  14  Colo,  401,  wherein  it  said: 
"The  matter  covered  by  legislation  is  to  be  'clearly,'  not  dubi- 
ously or  obscurely,  indicated  by  the  title.  Its  relation  to  the 
subject  must  not  rest  upon  a  merely  possible  or  doubtful  infer- 
ence. The  connection  must  be  so  obvious  as  that  ingenious 
reasoning  aided  by  superior  rhetoric  will  not  be  necessary  to 
reveal  it.  Such  connection  should  be  within  the  comprehen- 
sion of  the  ordinary  intellect,  as  well  as  the  trained  legal  mind. 
Nothing  unreasonable  in  this  respect  is  required,  however,  and 
a  matter  is  clearly  indicated  by  the  title  when  it  is  clearly  ger- 
mane to  the  subject  mentioned  therein." 

Appellees  concede  that  this  title  is  ambiguous.  In  their  at- 
tempt to  show  that  it  should  be  sustained,  they  argue  that  the 
only  subject  of  the  act  is  irrigation.  The  provisions  of  the 
act  deal  with  parts  of  that  subject,  and,  they  say,  if  desirable 
to  express  in  the  title  but  a  single  phase  of  that  general  subject, 
it  might  well  have  been,  "An  act  concerning  priorities  of  right 
to  water,"  since  both  the  first  and  second  sections  have  relation 
to  priorities  in  case  of  extensions  and  in  case  of  original  con- 
struction. Or,  as  elsewhere  they  say,  the  court  should  thus 
read  this  title:  "An  act  requiring  registration  of  all  ditches, 
canals,  and  feeders  of  reservoirs  hereafter  made  or  enlarged, 
and  to  provide  for  the  extension  of  ^"^  rights  of  way  for 
ditches,  canals,  and  feeders  of  reservoirs."  One  of  the  friends 
of  the  court  who  joins  with  appellees  in  their  contention  would 
have  us  reconstruct  the  title  to  make  it  read:  "An  act  for  [con- 
cerning] ditches,  canals,  anS  feeders  of  reservoirs  to  provide 
for  the  extension  of  the  right  of  way  in  certain  cases,  and 
requiring  registration  of  all  such  [ditches,  canals,  and  feed- 
ers] hereafter  made  or  enlarged." 

Doubtless  each  counsel  has  succeeded  in  drafting  a  good  title 
which  the  legislature  might  have  adopted,  but  did  not;  but  all 
of  them  have  signally  failed  in  their  attempt  to  show  that  the 
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title  which  the  general  assembly  did  pass  comes  up  to  the  re- 
quirements of  our  constitution.  We  have  thus  stated  the 
views  and  arguments  of  those  who  assert  the  validity  of  this 
title,  for,  by  so  doing,  convincing  proof  is  furnished  of  the 
futility  of  their  effort,  even  by  employing  their  ingenious  rea- 
soning and  superior  rhetoric,  to  show  the  connection  between 
the  subject  matter  covered  by  the  legislation  in  section  2  and 
the  subject  of  the  act  indicated  by  the  title.  The  very  argu- 
ment employed  and  the  illustrations  furnished  at  best  show 
that  the  subject  is  dubiously  expressed  in  the  title,  and,  for 
that  reason,  under  the  decision  from  which  the  foregoing  ex- 
cerpt is  taken,  section  2  must  fall. 

But  we  go  further  and  say  that,  though  this  title  contains 
but  one  general  subject,  the  matter  covered  by  the  legislation 
in  section  2  is  clearly  not  germane  thereto.  A  careful  analysis 
of  the  title  discloses  that  the  general  subject  therein  expressed 
is  not  "ditches,  canals,  and  feeders  of  reservoirs,"  or  "irriga- 
tion," but  that  it  is  "the  extension  of  the  right  of  way  for 
ditches,"  etc.  If  we  understand  their  argument,  all  of  the 
counsel  who  uphold  this  title,  both  those  directly  connected 
with  the  case  and  amici  curiae,  admit  that  there  is  doubt  about 
the  antecedent  of  "such,"  whether  it  relates  to  extension  of 
the  right  of  way  for  ditches,  or  to  the  ditches  themselves; 
while  those  attacking  the  title  insist  that,  according  to  all 
recognized  rules  of  construction,  it  relates  to  the  extension. 
That  these  rules  make  "such"  relate  to  "extension"  is  so  plain 
that  it  is  idle  to  argue  the  proposition. 

^'^  But  it  is  said  that  we  do  not  speak  of  an  extension  as 
"made  or  enlarged,"  though  we  might  say  that  of  ditches,  and, 
therefore,  "such"  relates  to  ditches,  and  not  to  extensions.  In 
our  irrigation  statutes,  the  words  "construction,  enlargement, 
and  extension"  of  ditches  are  frequently  employed,  but  rarely 
is  the  "making*'  of  ditches  spoken  of,  though  that  would  be 
a  correct  use  of  language.  It  is  just  as  accurate,  however,  to 
say  of  the  extension  of  the  right  of  way  for  a  ditch  that  it 
has  been  made  or  enlarjrfd  as  to  say  that  a  rlitoh  has  heon  made 
or  enlarged;  for,  as  will  be  seen  from  section  1,  extending 
the  right  of  way  for  a  ditch  by  carrying  the  headgate  farllier 
up  the  stream  necessarily  involves  the  making  of  a  ditch  or 
other  conduit  for  carrying  water,  that  is,  the  extension  is  made 
by  making  a  ditch,  etc..  and  such  extension  may  subsequently 
involve  the  enlarging  of  it^  capacity.  When,  therefore,  we  use 
these  words  in  speaking  of  an  extension,  we  do  so  in  precisely 
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the  same  sense  we  do  when  speaking  of  making  or  enlarging  a 
ditch.  So  the  presence  of  "made  or  enlarged"  in  this  title  is 
not  persuasive  as  to  the  point  in  question. 

Suppose,  by  any  stretch  of  construction,  "such"  could  be  said 
to  relate  to  "ditches,"  we  are  still  unable  to  perceive  how  the 
subject  matter  of  section  2  would  be  valid;  for,  in  this  sup- 
position, registration  is  required  of  such  ditches  only  as  are 
of  the  class  whose  headgates  are  carried  up  the  stream  and 
the  right  of  way,  therefore,  has  been  extended  as  provided  for 
in  section  1,  and  section  2  contains  no  provision  therefor. 

Our  construction  of  this  title,  then,  is  this:  It  expresses  but 
one  general  subject,  and  that  is,  the  extension  of  the  right 
of  way  for  ditches,  etc.  The  registration  of  such  extensions 
as  may  thereafter  be  made  or  enlarged  is  but  a  subordinate  di- 
vision of  that  general  subject,  and  legislation  covering  that 
division  might  be  included  in  an  act  containing  this  title,  but 
which,  confessedly,  has  not  been  attempted  here. 

From  this  it  follows  that  the  matter  legislated  about  in  ^'^''^ 
section  2,  which  relates  to  the  filing  and  recording  of  maps  and 
statements  of  all  ditches  and  enlargements  thereof  thereafter 
to  be  made,  and  their  priorities  when  made,  is  not  covered  by 
the  title^  and,  under  the  concluding  clause  of  the  section  of 
the  constitution,  is  void  as  not  being  expressed  in  the  title. 

We  have  not  arrived  at  this  conclusion  hastily,  or  without 
long  and  careful  consideration;  not  that  we  entertain  any  doubt 
as  to  its  soundness,  but  because,  among  other  reasons,  of  the 
possible  consequences  which  appellees'  counsel  apprehend 
might  attend  its  announcement.  Upon  the  original  oral  argu- 
ment we  recognized  the  gravity  of  the  question^  and  were  then 
of  opinion  that  section  2  could  not  be  sustained.  But  as  it 
was,  and  is,  our  duty  to  resolve  every  doubt  in  favor  of  the 
statute,  and  to  declare  it  valid  if  it  is  consistent  with  our  or- 
ganic law,  after  a  careful  examination  of  the  printed  briefs,  of 
our  own  motion,  and  with  the  view,  if  possible,  to  obtain  fur- 
ther light,  we  requested  a  second  oral  argument  by  the  counsel 
for  the  parties  to  the  cause,  and  permitted  other  counsel,  as 
friends  of  the  court,  connected  with  other  cases  involving  the 
same  question,  to  appear  thereat  and  also  file  printed  briefs. 
After  a  thorough  consideration  of  the  questions  involved,  aided 
by  the  research  of  learned  counsel,  our  former  opinion  is  con- 
firmed, and  we  have  nothing  to  do  but  declare  this  section 
invalid,  because  it  so  clearly  is  inhibited  by  our  constitution. 
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The  dangers  and  confusion  whicli  counsel  have  pointed  out 
as  likely  to  follow  this  decision  are  largely  imaginary.  Eights, 
if  any,  which  have  become  vested,  priorities,  if  any,  which 
have  been  established  by  decree  of  court  upon  the  basis  of  this 
act,  and  by  the  lapse  of  time  cannot  be  reviewed,  are  certainly 
protected.  Other  rights,  if  any,  which  have  been  settled  by 
judicial  decree,  but  not  so  as  to  be  beyond  the  reach  of  review, 
or  such  as  are  now  in  process  of  adjudication,  will  be  deter- 
mined in  accordance  with  the  law  as  it  is  and  always  has  been, 
and  not  as  this  invalid  act  prescribes.  The  mere  fact  that  the 
statute  has  been  in  existence  for  eighteen  ^^®  years,  while  a 
proper  matter  for  consideration,  is  not  controlling.  It  is  of 
common  knowledge  that  almost  from  the  time  of  its  passage 
the  question  of  its  validity  has  been  mooted  among  the  mem- 
bers of  the  bar,  and  we  know  that  in  this  court  its  constitu- 
tionality has  been  repeatedly  raised,  though  its  determination 
has  not  hitherto  been  necessary.  Certainly,  the  appellant  has 
been  diligent  in  raising  it,  and  made  the  objection  at  the  first 
opportunity,  and  has  persistently  followed  it  up. 

As  the  appellant  claims  that  the  quantity  of  water  awarded 
it  by  the  decree  was  not  sufficient,  and  as  the  appellees  contend 
that,  in  the  absence  of  the  statutory  test  of  the  date  of  priority, 
there  is  not  sufficient  definite  evidence  in  the  record  to  deter- 
mine it,  we  have  deemed  it  best,  in  the  conflict  of  the  testi- 
mony and  the  uncertainty  that  necessarily  must  be  present 
when  it  is  considered  that  the  court  below,  in  establishing  and 
fixing  the  dates  of  the  priorities,  proceeded  upon  an  improper 
basis,  not  to  attempt  a  reformation  of  the  decree;  but  rather 
to  remand  the  proceeding  with  instructions  to  the  district  court 
to  vacate  the  decree  in  so  far  as  it  affects  the  canal  of  the  ap- 
pellant, and  to  proceed  either  upon  the  testimony  now  before 
it,  or,  if  the  parties,  or  either  of  them,  so  desire,  to  take  addi- 
tional evidence,  and  upon  all  of  the  evidence  to  make  findings 
and  enter  a  decree  to  conform  to  the  views  expressed  in  this 
opinion. 

The  decree,  therefore,  is  reversed,  and  the  cause  remanded. 

PETITION    FOR   REHEARIXO. 

PER  CURIAM.  In  support  of  their  petition  for  a  rehear- 
ing, counsel  for  appellees  have  urged  the  same  matters  that 
were  previouily  heard.  Further  considrration  of  the  impor- 
tant question  involved  has  not  resulted  in  a  change  of  our 
views. 
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In  an  additional  brief  in  snpport  of  the  application,  for  the 
first  time  the  point  is  made  that,  inasmuch  as  they  made  their 
appropriation  of  water  in  accordance  with  the  provisions  ^'^* 
of  the  statute  in  question,  and  relying  upon  the  same  as  valid, 
incurred  expenses  and  made  investments  upon  the  strength  of 
it,  and  since  the  legislative  and  executive  departments  of  the 
state  have  recognized  its  validity  since  its  passage,  the  appellees 
have  acquired  a  vested  right  to  their  appropriation  which, 
after  it  was  so  perfected,  it  is  as  much  beyond  the  power  of 
this  court  as  it  would  be  of  the  legislature  to  destroy;  and  that, 
if  the  decision  in  this  case  holding  unconstitutional  the  statute 
should  now  be  applied  to  them,  the  practical  effect  would  be 
to  impair  the  obligation  of  a  contract  between  appellees  and 
the  state  which  was  virtually  entered  into  when  appellees  made 
their  appropriation  upon  the  faith  of  the  validity  of  the  law. 

In  passing,  it  is  pertinent  to  remark  that  the  supreme  court 
of  the  United  States  has  held  that  to  "come  within  the  pro- 
vision of  the  constitution  of  the  United  States  which  declares 
that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts,  not  only  must  the  obligation  of  a  contract  have  been 
impaired,  but  it  must  have  been  impaired  by  some  act  of  the 
legislative  power  of  the  state,  and  not  by  a  decision  of  its  ju- 
dicial department  only":  Central  Land  Co.  v.  Laidley,  159  U.  S. 
103,  But  we  shall  not  enter  upon  the  investigation  of  this 
question,  or  make  any  determination  concerning  it,  for,  under 
well-recognized  rules  of  practice,  the  appellees  cannot,  in  a  peti- 
tion for  rehearing,  for  the  first  time  raise  a  new  question. 
Neither  in  the  trial  court  nor  in  this  court  at  the  original  hear- 
ing was  any  such  question  mooted,  and  it  cannot  now  be  in- 
jected into  the  case:  Orman  v,  Eyan,  25  Colo,  383,  and  cases 
therein  cited. 

Learned  counsel  request,  if  we  adhere  to  our  former  opinion, 
that  we  make  the  proper  certificate  that  a  federal  question  has 
been  presented  so  that  it  may  be  reviewed  upon  writ  of  error 
from  the  supreme  court  of  the  United  States.  If,  in  a  proper 
case,  a  certificate  be  necessary,  we  cannot  give  it  in  this  case, 
for  we  have  just  decided  that  the  federal  question  attempted 
to  be  rahed  was  presented  too  late  for  our  consideration. 
Moreover,  if  we  should  comply  with  the  ^^^  request  and  make 
the  desired  certificate — which  we  would  gladly  do  if  it  was 
proper — it  would  not  avail  appellees,  though  perhaps  it  is  not 
for  us,  but  for  the  federal  court,  so  to  determine.  For  when, 
in  the  state  court,  "the  federal  question  is  suggested  for  the 
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first  time  in  a  petition  for  rehearing  after  judgment,  it  is  not 
properly  raised,  so  as  to  authorize  the  supreme  court  of  the 
United  States  to  review  the  decisions  of  the  highest  court  of 
the  state":  Bushnell  v.  Crooke  Min.  Co.,  148  U.  S.  682;  Desty's 
Federal  Procedure,  9th  ed.,  sec.  223;  Texas  etc.  Ey.  v.  Southern 
Pac.  Co.,  137  U.  S.  48;  Butler  v.  Gage,  138  U.  S.  52;  Leeper 
V.  Texas,  139  U.  S.  462. 

The  petition  for  rehearing  will  be  denied,  and  it  is  bo  or- 
dered. 


CONSTITUTIONAL  LAW— TITLE  OF  ACT.— An  act  respecting 
Irrigation,  or  to  provide  for  water  rights  and  Irrigation,  is  valid 
where  the  provisions  of  the  statute  are  germane  to  the  subject  ex- 
pressed In  the  title:  See  the  monographic  note  to  Bobel  v.  People, 
64  Am.  St.  Rep.  102,  on  the  sutBclency  of  titles  to  statutes.  See. 
too,  State  T.  Tibbets.  52  Neb.  228.  66  Am.  St.  Rep.  492;  Pittsburgh 
etc.  Ry.  Co.  y.  Montgomery,  152  Ind.  1,  71  Am.  St.  Rep.  301. 

APPEAL.— AN  ORIGINAL  QUESTION  cannot  be  raised  for  the 
first  time  on  appeal:  Woods  v.  Bryan,  41  S.  C.  74,  44  Am.  St.  Rep. 
688.  See,  too^  Parrish  t.  Mahany,  12  &  Dak.  278,  76  Am.  St.  Rep. 
«04. 
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126  Colorado,  415.] 

CONSTmJTIONAL   LAW— EIGHT-HOUR  LAW.— A  statute 

which  Imposes  a  restriction  upon  workmen  in  underground  mines 
and  smelters  as  to  the  number  of  hours  they  shall  work  Is  uncon- 
stitutional and  void,  because  It  is  an  unwarrantable  interference 
with  the  right  of  contract  In  a  purely  private  business,  aud  be- 
cause It  arbitrarily  singles  out  a  class  of  persons,  and  Imposes  upon 
them  restrictions  from  which  others  similarly  situated  are  exempt. 
POLICE  POWBR-EIGHT-HOUR  LAW.— A  statute  which 
prohibits  a  man  from  working  more  than  eight  hours  a  day  in  a 
purely  private,  lawful  business,  in  which  no  special  privilege  or 
llcpnse  has  been  granted  by  the  state,  and  the  carrying  on  of  which 
Is  attended  by  no  Injury  to  the  general  public,  on  the  giound  that 
working  longer  may.  or  probably  will,  injure  hie  health,  le  not  a 
▼alld  exercise  of  the  police  power. 

Petition  for  a  writ  of  habeas  corpus.  The  petitioner  was 
prosecuted  upon  a  charge  of  contracting  to  labor  in  a  smelter 
in  excess  of  eight  hours  per  day.  In  default  of  bail,  he  was 
committed  to  jail.  The  prosecution  was  under  "An  act  regu- 
lating the  hours  of  employment  in  underground  mines,  and  in 
smelting  and  ore  reduction  works,  and  providing  penalties  for 
violations  thereof."     A  part  of  the  act  reads  as  follows: 
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"Sec  1.  The  period  of  employment  of  workingmen  in  all 
underground  mines  or  workings  shall  be  eight  (8)  hours  per 
day,  except  in  cases  of  emergency,  where  life  or  property  is  in 
imminent  danger. 

"Sec.  2.  The  period  of  employment  of  workingmen  in 
smelters,  and  in  all  other  institutions  for  the  reduction  or  re- 
fining of  ores  or  metals,  shall  be  eight  (8)  hours  per  day,  except 
in  cases  of  emergency,  where  life  or  property  is  in  imminent 
danger.'* 

Section  3  makes  the  violation  of  the  foregoing  provisions  a 
misdemeanor,  and  provides  the  penalty  therefor:  Session  Laws 
1899,  p.  360.  The  following  sections  of  the  constitution  are 
referred  to  in  the  opinion: 

"Article  2. 

"Sec,  1.  That  all  political  power  is  vested  in  and  derived 
from  the  people;  that  all  government,  of  right,  originates  from 
the  people,  is  founded  upon  their  will  only,  and  is  instituted 
solely  for  the  good  of  the  whole." 

"Sec.  3,  That  all  persons  have  certain  natural,  essential,  and 
inalienable  rights,  among  which  may  be  reckoned  the  right  of 
enjoying  and  defending  their  lives  and  liberties;  that  of  ac- 
quiring, possessing,  and  protecting  property,  and  of  seeking 
and  obtaining  their  safety  and  happiness." 

"Sec.  23.  The  enumeration  in  this  constitution  of  certain 
rights  shall  not  be  construed  to  deny,  impair,  or  disparage 
others  retained  by  the  people." 

"Article  5. 
"Sec.  25.  The  general  assembly  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumerated  cases,  that  is  to 
say:  ....  Subdivision  23.  Granting  to  any  corporation,  asso- 
ciation, or  individual  any  special  or  exclusive  privilege,  im- 
munity, or  franchise  whatever.  Subdivision  24.  In  all  other 
cases,  where  a  general  law  can  be  made  applicable,  no  special 
law  shall  be  enacted." 

"Wolcott  &  Vaile,  John  M,  Waldron,  C.  "W.  "Waterman, 
Charles  H.  Toll,  and  W.  W.  Field,  for  the  petitioner. 

David  M.  Campbell,  attorney  general,  Calvin  E.  Reed.  Dan 
B.  Carey,  Booth  M.  Malone,  Daniel  Prescott,  T.  M.  Patterson, 
and  John  H.  Murphy,  for  the  respondent. 
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•*"  CAMPBELL,  C.  J.  The  petitioner  challenges  the  va- 
lidity of  the  statute  as  inhibited  by  the  foregoing  clauses  of 
the  organic  law.  The  position  of  the  attorney  general  is  that 
it  was  passed  as  a  health  regulation,  and  may  be  vindicated  aa 
coming  within  the  range  of  the  police  powers  of  the  state. 
Four  years  before  it  became  an  act  this  court,  to  an  inquiry  of 
the  house  of  representatives  of  the  tenth  general  assembly  as 
to  the  constitutionality  of  a  bill  reading,  "Eight  hours  shall 
constitute  a  legal  day's  work  for  all  classes  of  mechanics,  work- 
ingm«n  and  laborers  employed  in  any  mine,  factory,  or  smelter 
of  any  kind  whatsoever  in  the  state  of  Colorado,"  replied  that 
it  was  "not  competent  for  the  legislature  to  single  out  the  min- 
ing, manufacturing,  and  smelting  industries  of  the  state  and 
impose  upon  them  restrictions  with  reference  to  the  hours  of 
their  employes  from  which  other  employers  of  labor  are  ex- 
empt.'* And  it  was  further  said  that  the  section  "violates  the 
.ight  of  parties  to  make  their  own  contracts — a  right  guaran- 
teed by  our  bill  of  rights":  In  re  Eight  Hour  Bill,  21  Colo. 
29. 

The  twelfth  general  assembly  must  have  been  awn  re  of  this 
and  another  decision  concerning  the  power  of  the  legislature  to 
pass  what  is  called  a  coal  screening  bill — the  opinion  being  re- 
ported at  page  27,  same  volume — in  which  this  species  of  legis- 
lation was  condemned  as  hostile  to  the  constitution.  But 
wholly  disregarding  these  decisions,  binding  alike  on  all  "*** 
departments  of  government,  it  proceeded  to  enact  the  measure 
now  before  us.  Though  it  affords  no  justification  for  such 
legislative  action  in  defiance,  and  against  the  solemn  decision, 
of  this  court,  we  presume  the  excuse  that  might  be  offered 
therefor  is  that,  after  these  decisions  were  handed  down,  in  a 
sister  state  an  act  in  the  same  language  was  passed  and  ap- 
proved by  its  highest  court,  and,  as  is  claimed,  sanctioned  by 
the  supreme  court  of  the  United  States.  Following  the  rule 
of  stare  decisis,  we  might  content  ourselves  with  a  mere  affirm- 
ance of  our  previous  announcements,  made,  as  Uiey  were,  upon 
full  consideration;  but  in  view  of  the  importance  of  the  ques- 
tions involved,  we  have  thouglit  it  best  fully  to  discuss  the  prin- 
ciples by  which  this  act  must  be  tested. 

The  question  presented  for  our  determination  is,  Does  llie 
act  under  which  the  petitioner  is  being  prosecuted  violate  any 
constitutional  provision?  In  this  resolution  the  provisions  of 
our  own  constitution  must  govern.  Decisions  of  other  juris- 
dictions, defining  the  limits  of  legislation  under  their  coustitu- 
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tions,  are  not  always  to  be  followed  elsewhere,  upon  the  sup- 
position that  the  same  limitatiens  everywhere  prevail.  This 
is  illustrated  in  the  answer  of  the  judges  of  the  supreme  ju- 
dicial court  of  Massachusetts  in  response  to  an  inquiry  by  the 
house  of  representatives  as  to  the  validity  of  a  proposed  bill. 
In  the  course  of  the  opinion,  after  referring  to  the  fact  that 
legislation  similar  to  that  proposed  had  been  held  by  the  courts 
in  some  states  unconstitutional  on  different  grounds,  and  with- 
out expressing  an  opinion  as  to  the  correctness  of  those  de- 
cisions, tested  by  the  respective  constitutions,  the  honorable 
judges  said:  "The  legislative  power  granted  to  the  general 
court  by  the  constitution  of  Massachusetts  is,  perhaps,  more 
comprehensive  than  that  found  in  the  constitutions  of  some  of 
the  other  states":  In  re  House  Bill  Ko.  1230  (Opinion  of  Jus- 
tices), 163  Mass.  591. 

A  similar  observation  was  made  by  the  supreme  court  of 
Illinois  in  Eitchie  v.  People,  155  111.  98,  46  Am.  St.  Eep.  315. 
It  is  peculiarly  appropriate,  we  think,  to  our  organic  act.  A 
comparison  of  many  ****  other  constitutions  with  ours  shows 
that  the  latter  probably  contains  more  restrictions  upon  the 
power  of  the  legislature  than  are  to  be  found  in  any  other  in- 
strument; and  whether  measured  by  the  decisions  of  the  courts 
of  that  state,  or  as  the  result  of  our  own  construction,  we  think 
it  clear  that  the  general  court  of  Massachusetts  has,  in  the  field 
of  legislation  under  review,  much  wider  latitude,  and  is  ham- 
pered by  fewer  restrictions  than  is  our  general  assembly. 

The  extent  and  meaning  of  the  act  in  question  are  not  diffi- 
cult of  ascertainment,  though  it  is  not  a  model  of  statutory 
composition.  That  it  operates  as  a  limitation  both  upon  the 
employer  and  the  employe  seems  clear.  It  forbids  a  certain 
kind  of  employment.  There  can  be  no  employment  without 
the  concurring  acts  of  him  who  contracts  for  employment  and 
lof  him  who  contracts  to  be  employed.  Both  are  within  the 
inhibitions  of  the  enactment;  arr"  if  it  is  valid,  each  is  liable 
to  the  penalty  for  making  the  forbidden  contract.  The  peti- 
tioner, therefore,  as  a  laboring  man,  is  prohibited  from  enter- 
ing into  a  contract  to  work  in  a  smelter  more  than  eight  hours 
in  any  one  day. 

If,  in  our  constitution,  there  was,  as  there  seems  to  be  in 
that  of  Utah,  a  specific  affirmative  provision  enjoining  upon 
the  general  assembly  the  enactment  of  laws  to  protect  the 
health  of  the  classes  of  workingmen  therein  enumerated,  it 
might  be  that  acts  reasonably  appropriate  to  that  end  would 
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not  be  obnoxious  to  that  provision  of  our  constitution  for- 
bidding class  legislation;  for  it  could  hardly  be  said  that  a 
classification  made  by  the  constitution  itself  was  arbitrary  or 
unfair,  or  that  it  clashed  with  another  provision  of  the  same 
instrument  inhibiting  class  legislation.  The  two  provisions 
should  be  construed  together,  so  as  to  harmonize,  if  that  be 
possible,  under  sound  canons  of  construction,  and  the  general 
Nclause  forbidding  class  legislation  might  be  regarded  as  quali- 
fied by  the  special  one  which  authorizes  such  legislation  in  re- 
spect to  the  enumerated  classes. 

Article  16  of  our  constitution  is  devoted  to  mining  and  irri- 
gation, and  section  2  directs  that  "the  general  assembly  '*^* 
shall  provide  by  law  for  the  proper  ventilation  of  mines,  the 
construction  of  escapement  shafts,  and  such  other  appliances 
as  may  be  necessary  to  protect  the  health  and  secure  the  safety 
of  the  workmen  therein.**  These  regulations  manifestly  em- 
brace only  such  reasonably  necessary  mechanical  appliances  as 
will  secure  the  end  in  view,  and  do  not  include  other  kinds  of 
health  regulations. 

Whether  this  command,  addressed  to  the  legislature,  to  pro- 
tect the  health  of  these  workmen  by  requiring  the  mines  to  be 
furnished  with  the  appliances  specified,  does  not  restrict  the 
law-making  power  to  the  things  named,  on  the  principle  that 
when  authority  to  do  a  particular  thing  is  given  and  the  mode 
of  doing  it  is  prescribed,  all  other  modes  are  excluded,  might 
be  a  material  inquiry  where  the  validity  of  the  act  was  chal- 
lenged by  a  miner;  but  as  that  question  relates  to  workmen 
in  mines,  and  not  in  smelters,  we  prefer  to  put  our  decisions 
upon  impregnable  grounds  that  cover  both  cases. 

Be  that  as  it  may,  we  have  no  constitutional  provision  which 
authorizes  the  legislature  to  single  out  workingmen  in  under- 
ground mines  and  smelters,  and  impose  upon  them  restrictions 
as  to  the  number  of  hours  they  shall  work  at  these  industries, 
from  which  workingmen  in  all  other  departments  of  industry 
are  exempt.  To  this  eflfect  is  our  decision  in  In  re  Eight  Hour 
Bill,  21  Colo.  29,  and  we  have  heard  no  argument  in  the  cnse 
at  bar,  nor  have  we  been  cited  to  any  authority  that  leads  us 
to  a  different  conclusion. 

The  act  is  equally  obnoxious  to  the  provisions  of  our  bill  of 
rights,  set  out  in  the  statement,  which  guarantees  to  all  persons 
their  natural  and  inalienable  right  to  personal  liberty,  and  the 
right  of  acquiring,  possessing,  and  protoctiug  proporty.  lib- 
erty means  something  more  than  mere  freedom  from  physical 
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restraint.  It  includes  the  privilege  of  choosing  any  lawful 
occupation  for  the  exercise  of  one's  physical  and  mental  facul- 
ties which  is  not  injurious  to  others.  The  right  to  acquire  and 
possess  property  includes  the  right  to  contract  for  one's  labor. 
The  latter  is  essentially  a  property  right.  The  arbitrary  classi- 
fication of  rights  into  rights  of  ^^^  persons  and  rights  of 
things,  made  by  Blackstone  and  other  jurists  for  purposes  of 
convenience  in  treatment,  has  been  the  occasion  for  hostile 
criticism  by  those  favoring  socialistic  or  paternal  legislation. 
Employing  the  argumentum  ad  hominem,  they  say  that  those 
decisions  in  which  courts  have  carefully  guarded  rights  of  prop- 
erty put  property  above  the  man.  A  moment's  calm  reflection 
will  show  the  falsity  of  this  charge. 

Property,  as  such,  has  no  claim  upon  the  protection  of  the 
law.  When  a  property  right  is  spoken  of,  the  right  of  some 
person  over,  or  concerning,  the  property  is  meant.  All  rights 
recognized  by  the  law  pertain  to  persons,  natural  or  artificial. 
The  absolute  rights  are  commonly  designated  as  personal 
rights.  They  are  such  as  are  annexed  to  the  person,  like  life 
and  reputation,  while  property  rights  are  those  unconnected 
with  the  person,  but  which,  none  the  less,  belong  to  some  per- 
son. All  rights,  both  those  spoken  of  as  personal  and  those 
denominated  as  property  rights,  belong  to  the  individual  citi- 
zen, and  when  it  is  said  that  property  rights  must  not  be  in- 
fringed, what  is  meant  is  merely  that  the  right  of  some  person 
to,  or  concerning,  property  must  not  be  interfered  with.  That 
this  act  infringes  both  the  right  to  enjoy  liberty  and  to  ac- 
quire and  possess  property,  seems  too  clear  for  argument. 
"While  not  conceding  that  this  limitation  is  not  permissible, 
counsel  for  respondent,  as  we  understand  them,  recognize  the 
fact  (but  if  they  do  not,  the  same  is  only  too  apparent)  that 
these  natural  rights  are  violated  by  the  provisions  of  the  act. 
The  limitation  is  claimed  to  be  warranted  on  the  ground  that 
these  and  all  other  constitutional  guaranties  must  yield  to  the 
paramount  and  sovereign  right  of  the  state  to  exercise  its 
police  power  to  protect  the  public  health;  and  to  this,  the 
principal  question  in  this  proceeding,  we  now  address  our- 
selves. 

The  protection  of  the  public  health  is  mentioned  neither  in 
the  body  of  the  act  nor  in  its  title,  as  is  usually  the  case  in 
similar  acts  of  other  states.  When  it  is  clearly  perceived  from 
the  terms  of  an  act  that  the  thing  prohibited  necessarily  '*^^ 
affects  the  public  health,  it  may  not  be  necessary  expressly  to 
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declare  therein  what  the  object  of  the  act  is;  but  where  the 
result  is  doubtful,  the  object  of  the  act  ought,  somewhere  and 
somehow,  to  be  stated,  and,  in  accordance  with  some  decisions, 
must  be  thus  proclaimed,  else  the  act  will  be  held  invalid  on 
the  ground  that  it  is  deceptive  in  not  expressing  its  real  object. 
Possibly,  such  declarations  would  not  be  conclusive  that  its  real 
character  is  what  it  is  expressed  to  be,  any  more  than  the  ab- 
sence of  a  declaration  would  be  that  such  was  not  its  true  na- 
ture. Where  there  is  a  mandatory  requirement  in  the  consti- 
tution (Const.,  art.  5,  sec.  21)  that  no  bill  except  the  general 
appropriation  bill  shall  contain  more  than  one  subject,  which 
sliall  be  clearly  expressed  in  the  title,  the  title  of  this  act  is 
at  least  questionable.  Certainly,  unless  "regulating  the  hours 
of  employment"  is  synonymous  with,  or  equivalent  to,  "pro- 
tecting the  public  health,"  the  title  would  seem  to  be  dubiously 
stated.  But  as  counsel  have  not  made  this  point,  we  pause 
only  to  mention,  but  not  to  decide  it. 

It  is  upon  the  hypothesis,  however,  that  it  is  the  duty  of 
the  judiciary  to  sustain  every  act  of  the  legislative  department, 
if  it  can  be  done  on  any  conceivable  rational  constitutional 
ground,  that,  for  the  present  purpose,  we  assume  with  counsel 
for  respondent  that  the  object  of  the  legislature  was  the  enact- 
ment of  a  health  measure,  and  that,  in  effectuating  the  same, 
it  has  complied  with  the  clause  of  the  constitution  just  referred 
to. 

Starting,  then,  with  the  premise,  which  is  practically  ad- 
mitted to  be  true,  that  this  act  contravenes  the  constitutional 
provisions  quoted  in  the  statement,  let  us  see  if,  notwithstand- 
ing this  conflict,  it  can  be  justified  as  a  valid  exercise  of  the 
police  power.  It  is  difficult  to  define,  or  with  precision  to 
describe,  the  police  power.  It  has  rarely  been  attempted  by 
the  courts,  and  the  attempt  has  never  been  attended  with  com- 
plete success.  Following  the  authorities,  we  may  say  that  it 
extends  to  the  protection  of  the  public  health.  It  is  tipnn  the 
specific  ground  that  limiting  the  time  a  workingman  "***  may 
labor  in  a  smelter  to  eight  hours  a  day  conduces  to,  and  pre- 
serves, the  health  of  the  laborer  himself,  that  this  act  is  flought 
to  be  upheld.  With  sincere  respect  for  the  ability  of  the  courts 
in  whose  opinion  the  remarks  are  found,  but  with  a  profound 
conviction  of  their  erroneous  conception  of  the  nature  and  lim- 
its of  the  police  power,  we  submit  that  much  loose  reasoning 
has  been  indulged  in,  and  some  deci-ions  ronderod  that  cnn- 
not  be  defended  upon  principle.     As   we   understand   it,   the 
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police  power  is  tlie  name  given  to  that  function  of  government 
by  which  is  enforced  the  maxim.  Sic  utere  tuo  ut  alienum  non 
laedas.  In  Cooley's  Constitutional  Limitations,  sixth  edition, 
208,  we  read  that  this  maxim  "is  that  which  lies  at  the  founda- 
tion of  the  power.'*  Professor  Tiedeman,  in  his  work  on  the 
Limitations  of  Police  Power,  in  section  1,  says;  "The  object  of 
government  is  to  impose  that  degree  of  restraint  upon  human 
actions  which  is  necessary  to  the  uniform  and  reasonable  con- 
servation and  enjoyment  of  private  rights The  conser- 
vation of  private  rights  is  attained  by  the  imposition  of  a 
wholesome  restraint  upon  their  exercise,  such  a  restraint  as  will 
prevent  the  iniiiction  of  injury  upon  others  in  the  enjoyment 
of  them." 

He  further  quotes  with  approval  the  language  of  Judge  Ked- 
field  in  the  case  of  Thorpe  v.  Eutland  etc.  R.  R.  Co.,  27  Yt. 
140,  62  Am.  Dec.  625:  "This  police  power  of  the  state  extends 
to  the  protection  of  the  lives,  limbs,  health,  comfort,  and  quiet 
of  all  persons,  and  the  protection  of  all  property  within  the 
state.  According  to  the  maxim.  Sic  utere  tuo  ut  alienum  non 
laedas,  which  being  of  universal  application,  it  must,  of  course, 
be  within  the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  everyone  may  so  use  his  own  as  not  to  injure 
others." 

And  Professor  Tiedeman  immediately  follows  this  quotation 
with  the  statement  that:  "Any  law  which  goes  beyond  that 
principle,  which  undertakes  to  abolish  rights,  the  exercise  of 
which  does  not  involve  an  infringement  of  the  rights  of  others, 
or  to  limit  the  exercise  of  rights  beyond  what  is  necessary  to 
provide  for  the  ■*2'*  public  welfare  and  the  general  security, 
cannot  be  included  in  the  police  power  of  the  government." 

It  thus  appears  that,  in  proceeding  under  this  power,  the 
legislature  must  choose  proper  subjects  for  its  exercise,  and 
must  observe  constitutional  limitations  just  as  closely  ae  when 
it  enacts  laws  pertaining  to  the  public  revenue,  or  provides 
for  the  exercise  of  the  power  of  eminent  domain.  In  our  form 
of  government,  unlimited  power  does  not  exist  in  any  depart- 
ment: Prentice  on  Police  Powers,  267;  Loan  Assn.  v,  Topeka, 
20  Wall.  655;  and  whenever  the  constitutionality  of  an  act  of 
any  department  is  challenged,  the  judicial  department  ie  the 
jfinal  arbiter. 

>Tot\^Tth standing  this  general  rule,  we  are  here  met  with 
the  argument,  and  the  assertion  is  baldly  made,  that  in  the 
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exercise  of  its  police  power,  the  legislature  is  subject  to  no 
restriction  except  its  own  unbridled  discretion  as  to  what  sub- 
jects it  may  select  for  regulation,  and  the  kind  of  regulation 
it  may  prescribe.  We  cannot  assent  to  this  doctrine.  It  may 
find  apparent  sanction  in  unguarded  expressions  of  text- writ- 
ers, or  in  judicial  opinions,  but  it  is  contrary  to  every  well- 
considered  decision.  It  is  for  the  legislature  to  determine  the 
exigency,  that  is,  the  occasion,  for  the  exercise  of  the  power; 
but  it  is  clearly  within  the  jurisdiction  of  the  courts  to  deter- 
'  mine  what  are  the  subjects  upon  which  the  power  is  to  be  exer- 
ri«!ed,  and  the  reasonableness  of  that  exercise:  Tiedeman's 
Limitations  of  Police  Power,  sec.  3;  People  v.  Jackson  etc. 
Plank  Road  Co.,  9  Mich.  285;  Lake  View  v.  Rose  Hill  Cemetery 
Co.,  70  111.  191;  18  Am.  &  Eng.  Ency.  of  Law,  746  et  seq.; 
People  V.  Gillson,  109  K  Y.  389,  4  Am.  St.  Rep.  465. 

In  that  great  repository  of  constitutional  learning,  Cooley*8 
Constitutional  Limitations,  Judge  Cooley,  at  page  208  (sixth 
edition),  well  says:  "The  maxims  of  Magna  Charter  and  the  com- 
•  mon  law  are  the  interpreters  of  constitutional  grants  of  power, 
and  those  acts  which  by  those  maxims  the  several  departments 
of  government  are  forbidden  to  do  cannot  be  considered  with- 
in any  ***  grant  or  apportionment  of  power  which  the  people 
in  general  terms  have  made  to  those  departments." 

This  observation,  as  we  take  it,  is  as  pertinent  to  the  general 
police  power  vested  in,  though  not  expressly  conferred  upon, 
the  legislature  under  written  constitutions,  as  it  is  to  some  ex- 
press power  therein  delegated.  At  page  711  of  the  same  work 
is  quoted  with  approval  the  following  language  of  Judge  Chris- 
tiancy  found  in  his  able  opinion  in  People  v.  Jackson  etc. 
Plank  Road  Co.,  9  Mich.  285:  "Powers  which  can  only  be  justi- 
fied on  this  specific  ground  [that  they  are  police  regulations], 
and  which  would  otherwise  be  clearly  prohibited  by  the  con- 
stitution, can  be  such  only  as  are  so  clearly  necessary  to  the 
safety,  comfort,  and  well-being  of  society,  or  so  imperatively 
required  by  the  public  necessity  as  to  lead  to  the  rational  and 
satisfactory  conclusion  that  the  framcrs  of  the  constitution 
could  not,  as  men  of  ordinary  prudence  and  foresight,  have  in- 
tended to  prohibit  their  exercise  in  the  particular  case,  not- 
withstanding the  language  of  the  prohibition  would  otherwise 
include  it." 

The  opinion  in  Palmer  v.  Tingle,  55  Ohio  St.  423,  discusses 
the  nature  of  the  police  power.     Reserving  opinion  as  to  the, 
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correctness  of  the  determination  of  the  court  in  that  case 
with  reference  to  the  law  before  it,  which  has  been  repudiated 
in  Jones  v.  Great  Southern  etc.  Hotel  Co.,  86  Fed.  Eep.  370, 
its  remarks  in  discussing  one  phase  of  the  general  subject  meet 
with  our  approval.  In  reply  to  the  argument  of  counsel,  who 
claimed  the  most  sweeping  power  of  the  legislature  in  restrict- 
ing the  right  of  contract,  when  the  general  good  requires  it, 
the  court  said:  "It  may  be  restrained  only  in  so  far  as  it  is 
necessary  for  the  common  welfare  and  the  equal  protection  and 
benefit  of  the  people.  That  such  restraint  of  the  right  and 
liberty  of  contract  is  for  the  common  public  welfare  and  equal 
protection  and  benefit  of  the  people,  must  appear,  not  only  to 
the  general  assembly,  by  force  of  popular  clamor,  or  the  pres- 
sure of  the  lobby,  but  also  to  the  courts ;  and  it  must  be  so  clear 
that  a  court  of  justice,  in  the  calm  deliberation  of  its  judg- 
ment, •***  may  be  able  to  see  that  such  restraint  is  for  the 
common  welfare  and  equal  protection  and  benefit  of  the  peo- 
ple." To  the  same  effect  see  Spry  Lumber  Co.  v.  Sault  Sav. 
Bank  etc.  Co.,  77  Mich.  199,  18  Am.  St.  Eep.  396. 

In  the  light  of  these  principles,  every  act  of  this  character 
must  be  tested.  While  invoking,  as  a  warrant  for  this  act, 
that  phase  of  the  police  power  extending  to  the  public  health, 
its  supporters  do  not  claim  that  its  real  and  primary  object  is 
to  protect  the  public  health,  or  the  health  of  that  portion  of 
the  community  in  the  immediate  vicinity,  or  affected  by  the 
operation  of  smelters.  If  that  purpose  is  present  at  all,  it 
is  only  so  inferentially,  and  the  means  employed  to  secure  it 
are  neither  adequate  nor  appropriate.  The  smelting  of  ores 
is  a  continuous  process,  night  and  day,  the  year  through.  It 
is  not  claimed  that  the  business  is  injurious  to  public  health. 
It  would  be  absurd  to  argue  that,  while  the  process  itself  is 
continuous,  limiting  the  hours  of  those  laboring  in  a  smelter 
in  anywise  conduces  to  preserve  the  health  of  any  portion  of 
the  public.  That  is  to  say,  three  shifts  of  laborers,  working 
eight  hours  each,  would  affect  the  public  health  to  the  same 
extent,  if  at  all,  as  would  two  shifts  at  twelve  hours  each.  It 
is  not  contended  that  the  business  of  smelting  is  unlawful;  nor 
is  it  claimed  that  the  act  was  passed  to  prevent  employers  from 
perpetrating  fraud  upon  employes,  or  to  protect  the  latter  from 
trespasses.  Indeed,  the  only  object  that  can  rationally  be 
claimed  for  it  is  the  preservation  of  the  health  of  those  working 
in  the  smelters. 
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Were  the  object  of  the  act  to  protect  the  public  health,  and 
its  provisions  reasonably  appropriate  to  that  end,  it  might  be 
sustained;  for  in  such  a  case  even  the  constitutional  right  of 
contract  may  be  reasonably  limited.  But  the  act  before  us  is 
not  of  that  character.  In  selecting  a  subject  for  the  exercise 
of  the  police  power  the  legislature  must  keep  within  its  true 
scope.  The  reason  for  the  existence  of  the  power  rests  upon 
the  theory  that  one  must  so  use  his  own  as  not  to  injure  others, 
and  so  as  not  to  interfere  with  or  injure  the  public  health, 
safety,  morals,  or  general  welfare.  How  can  **''  one  be  said 
injuriously  to  affect  others,  or  interfere  with  these  great  ob- 
jects, by  doing  an  act  which  confessedly  visits  its  consequences 
on  himself  alone?  And  how  can  an  alleged  law,  that  purports 
to  be  the  result  of  an  exercise  of  the  police  power,  be  such  in 
reality,  when  it  has  for  its  only  object  not  the  protection  of 
others  or  of  the  public  health,  safety,  morals,  or  general  wel- 
fare, but  the  welfare  of  him  whose  act  is  prohibited,  when,  if 
committed,  it  will  injure  him  who  commits  it,  and  him  only? 
The  maxim  does  not  read.  So  use  your  own  right  or  property 
as  not  to  injure  yourself  or  your  own  property. 

Perceiving  the  inconsistency  that  must  follow  an  attempt  to 
vindicate  a  law  on  the  principle  that  underlies  the  police  power, 
counsel  adroitly  invoke  the  maxim,  Salus  populi  suprema  est 
lex.  So  far  as  we  can  ascertain,  no  commentator  and  no  judge 
has  ever  sought  to  borrow  this  wholesome  maxim  and  use  it  as 
a  prop  to  uphold  a  law  whose  object  is  to  protect  a  man  against 
himself.  The  welfare  of  the  people  is  indeed  the  supreme  law, 
but  this  maxim  cannot  be  twisted  to  sustain  a  law  violating  pri- 
vate rights  which  contemplates  the  promotion  of  the  welfare 
of  less  than  the  entire  people.  Our  bill  of  rights  expressly 
says  that  government  is  instituted  solely  for  the  good  of  tlie 
whole. 

In  this  we  must  not  be  understood  as  limiting  the  legisla- 
ture, where  the  facts  justify  apparent  discrimination,  in  pass- 
ing health  laws  affecting  only  certain  classes.  Indeed,  laws 
having  for  their  object  the  protection  of  small  portions  of  a 
community  have  been  upheld,  as  in  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  where  a  nuisance,  obnoxious  probably  only 
to  part  of  a  village,  was  abated;  but  what  we  mean  to  decide 
is  that  in  a  purely  private,  lawful  business,  in  which  no  special 
privilege  or  license  has  been  granted  by  the  state,  and  the  car- 
rying on  of  which  is  attended  by  no  injury  to  the  general  pub- 
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lie,  it  is  beyond  the  power  of  the  legislature,  under  the  guise 
of  the  police  power,  to  prohibit  an  adult  man  who  desires  to 
work  thereat  from  working  ■***  more  than  eight  hours  a  day, 
on  the  gi'ound  that  working  longer  may,  or  probably  will,  in- 
jure his  own  health. 

Ah  Lim  v.  Territory,  1  "Wash.  156,  held  valid  an  act  of  the 
territory  providing  that  any  person  who  smoked  or  inhaled 
opium  was  guilty  of  a  misdemeanor,  notwithstanding  the  ob- 
ject, or,  at  least,  one  object,  of  the  act  was  to  protect  the 
smoker  or  inhaler  himself  from  the  effect  of  his  own  act.  This 
regulation  was  thought  by  three  of  the  five  judges  to  be  war- 
ranted by  a  provision  of  the  organic  act  of  the  territory  (no 
question  of  conflict  with  a  state  constitution  being  in  issue), 
extending,  as  they  said,  "the  power  of  the  territorial  legis- 
lature to  all  rightful  subjects  of  legislation,  and  when  once  we 
concede  the  rightfulness  of  the  subject,  the  extent  and  char- 
acter of  the  legislation  on  that  subject  cannot  be  called  in 
question  by  the  courts."  Possibly,  some  courts  would  uphold 
such  legislation,  if  confined  to  appropriate  cases,  on  the  ground 
that  smoking  or  inhaling  opium  was  necessarily  demoralizing 
to  society,  degrading  to  public  morals,  and  injurious  to  the 
general  welfare.  But  the  position  taken  by  the  Washington 
tribunal  that  courts  cannot  inquire  into  the  character  of  an  act, 
or  question  legislation,  finds  no  sanction  in  any  well-considered 
case  or  standard  text-book.  In  the  dissenting  opinion  the  true 
doctrine  is  recognized. 

In  some  of  the  other  cases  are  found  such  expressions  (dicta, 
it  is  true)  as  that  the  state  has  such  an  interest  in  each  citizen 
that  it  may  protect  him  against  the  consequences  of  his  own 
rashness;  and  upon  the  theory  that  the  state  is  made  up  of 
the  sum  of  all  its  parts,  it  may,  for  each  individual,  and  for  his 
supposed  good,  prescribe  any  regulations  that  are  appropriate 
and  suitable  for  the  whole.  In  other  words,  this  theory  is 
based  upon  the  proposition  that  each  part  making  up  the 
whole  includes  the  whole  itself  in  the  same  sense  that  the 
whole  includes  each  part.  This,  in  principle,  is  the  same  as 
the  theory  that  would  authorize  the  state  to  prescribe  any  regu- 
lations it  saw  fit  for  keeping  a  citizen  out  of  its  jails,  hospitals, 
OP  poorhouses,  because  it  is  a  legitimate  function  ^^  of  goy- 
emment  to  levy  and  collect  taxes  to  build  such  institutions. 
The  argument  in  support  of  such  a  theory  is  specious;  and 
while  in  one  sense  (but  to  a  limited  extent  only)  true,  yet,  like 
all  argument  from  analogy,  it  is  dangerous,  and  should  be  care- 
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fully  circumscribed.  If  the  theory  is  correct,  the  state  would 
be  justified  in  prescribing  the  most  minute  details  for  the  regu- 
lation of  the  personal  conduct  of  individual  citizens,  as*  to 
things  in  no  wise  affecting  the  great  public  interests.  When- 
ever a  man  fails  in  business,  or  loses  a  fortune  by  some  great 
calamity,  or  droughts  or  floods  destroy  his  crops,  the  legisla- 
ture could  levy  a  tax,  or  make  an  appropriation,  and  therefrom 
establish  him  in  business,  or  make  good  the  loss.  The  prac- 
tical application  of  the  theory  would  destroy  the  fundamental 
principles  upon  which  our  government  is  founded. 

Let  us  make  some  further  applications  of  this  principle,  and 
see  to  what  such  legislation  would  lead.  It  is,  of  course,  no 
objection  to  this  act  to  say  that  hereafter  the  legislature  may 
pass  another  act  that  is  invalid.  But  if  the  principle  of  the 
decision  by  which  the  present  one  is  saved,  in  its  logical  ex- 
tension, will  protect  others  that  every  rational  mind  will  de- 
clare void,  it  is  well  to  stop  for  reflection,  for  it  is  a  question 
of  power  and  not  discretion  we  are  now  considering.  The 
business  of  operating  smelters  and  working  underground  mines 
is  purely  a  private  business.  It  is  not  affected  with  a  public 
interest,  or  devoted  to  a  public  use.  Even  here  the  general 
and  better  rule  is  that  regulation  of  such  businesses  are  con- 
fined to  their  public  side,  and  do  not  descend  to  interference 
in  contracts  and  strictly  private  dealing  between  employers 
and  employes.  Hence,  smelting  does  not  come  within  the  op- 
eration of  the  principle  of  those  decisions  in  which  have  been 
upheld  reasonable  regulations  of  a  business  affected  by  a  public 
interest.  If,  to  protect  the  health  of  workmen  engaged  in 
these  two  occupations,  the  legislature  may  limit  them  to  eight 
hours'  labor  per  day,  it  may  hereafter,  upon  the  ground  that 
idleness,  resulting  from  short  hours  of  labor,  leads  to  drunk- 
enness and  gambling,  '*^®  and  industry,  promoted  by  longer 
hours,  to  happiness  and  health,  enact  that  workmen  must  labor 
at  these  occupations  fourteen  or  sixteen  hours  per  day;  and  by 
extending  the  same  principle  to  other  occupations,  it  may  say, 
to  use  an  illustration  employed  in  argument,  that  a  man  weigh- 
ing one  hundred  and  twenty  pounds  or  less  shall  not  work  in 
a  stone  quarry,  because  only  large  and  powerful  men  can  safely 
work  therein;  that  only  men  free  from  a  tendency  to  tuber- 
culosis shall  work  at  indoor  occupations,  because  those  so  af- 
flicted need  more  pure  air  and  sunshine  than  they  can  gel  if 
excluded  from  the  open  air;  that  only  persons  not  needing  the 
aid  of  eyeglasses  shall  become  makers  or  repairers  of  watches, 
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because  labor,  with  such  mechanical  aids,  upon  delicate  mech- 
anisms tends  to  destroy  vision;  or  that  those  suffering  from 
sluggish  livers  shall  not  engage  in  sedentary  occupations,  be- 
cause their  health  demands  active,  muscular  effort.  Then  it 
is  only  one  step  further  to  provide  by  law  the  style  and  quality 
of  garments  the  citizen  may  wear,  the  quantity  and  quality  of 
food  he  may  eat,  and  the  beverage  he  may  drink.  And  be- 
cause one  cannot  support  and  properly  educate  his  family  for 
less  than  a  certain  amount  of  money,  the  legislature  may  de- 
clare that,  to  promote  the  general  welfare,  no  employer  shall 
contract  to  pay,  or  pay,  an  employe  less  than  an  arbitrary  wage 
80  fixed  as  to  produce  the  required  sum. 

Such,  and  other,  illustrations  that  readily  suggest  themselves 
are  germane,  and  each  and  every  supposed  act  could  be  sus- 
tained upon  the  same  principle  that  would  make  the  act  before 
us  valid.  If  counsel's  contention  be  sound,  that  to  promote 
the  general  welfare  and  protect  the  public  health  or  safety, 
the  legislature  is  above  the  constitution  and  brooks  no  re- 
straint; if  it  is  the  sole  judge,  not  merely  of  the  exigency,  but 
also  of  the  subjects  for  the  exercise  of  the  police  power  and 
its  reasonableness — then,  indeed,  all  these,  and  almost  all  other 
conceivable  regulations  of  private  affairs  are  permissible.  If 
we  stop  to  consider  the  form  of  the  government  under  which 
we  live,  and  what  pains  the  framers  of  our  organic  acts  '**^  took 
to  protect  the  rights  of  the  individual  citizen,  we  would  nat- 
urally expect  to  find  that  measures  passed  for  the  alleged  pro- 
tection of  the  citizen  against  the  consequences  of  his  own  acts 
would  clash  with  constitutional  safeguards  inserted  therein  to 
conserve  the  inalienable  rights  of  men. 

This  maxim,  like  many  others,  has  been  much  abused;  but 
restricting  legislation  to  measures  clearly  within  its  scope  is 
not  abusing,  but  merely  giving  proper  effect  to  it. 

In  this  connection  we  notice,  what  has  already  been  sug- 
gested, an  argument  pressed  upon  us  in  support  of  this  species 
of  legislation.  We  are  told  that  the  law  is,  to  a  large  extent, 
a  progressive  science ;  that  during  our  national  existence  many 
changes  and  reforms,  both  in  procedure  and  in  substantive  law, 
have  been  made;  and  that  to  conform  to  the  complex  condi- 
tions of  modern  society  and  to  solve  the  many  problems  aris- 
ing out  of  the  industrial  relations,  many  more  such  will  likely 
take  place,  and  the  law  will  be  forced  to  adapt  itself  to  these 
new  conditions,  if  society  is  to  be  kept  together  and  govern- 
ment preserved. 
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We  are  not  disposed  to  dispute  the  accuracy  of  these  obser- 
vations or  the  correctness  of  the  prediction  made,  but  we  fail 
to  perceive  the  force  of  the  application  to  the  statute  in  hand. 
Such  legislation  does  not  denote  an  advance  in  the  law  of  the 
domestic  relations.  On  the  contrary,  it  is  a  distinct  and  em- 
phatic return,  a  retrogression,  to  that  period  in  English  his- 
tory when  parliament  busied  itself  in  passing  numerous  acts 
interfering  with  the  freedom  of  conscience  in  religious  mat- 
ters, and  in  prescribing  minute  regulations  of  the  personal 
conduct  of  the  individual,  against  which  our  ancestors  rebelled, 
and  which  was  one,  among  other  causes,  that  prompted  them 
to  found  here  a  government  under  which  it  would  be  impossi- 
ble thus  to  interfere  with  the  purely  private  affairs  of  the  citi- 
zen. 

Our  conclusion  as  to  the  invalidity  of  this  act  is  grounded 
upon  principle.  Let  it  now  be  tested  by  the  authorities.  Ex- 
cept as  to  the  penalty,  the  act  is  identical  in  terms  with  a  law 
of  Utah  which,  in  three  cases  in  the  supreme  court  of  *^*  that 
state,  has  been  held  valid;  and  in  two  of  the  cases  on  writ 
of  error  from  the  supreme  court  of  the  United  States  the 
judgment  of  the  state  court  has  been  affirmed:  State  v.  Hol- 
den,  14  Utah,  71;  State  v.  Holden,  14  Utah,  96;  Short  v. 
Bullion  etc.  Co.,  20  Utah,  20;  Holden  v.  Hardy,  169  U.  S.  36ff. 

They  are  the  only  authorities  directly  in  point  that  are  cited 
as  sanctioning  our  act,  and  the  only  additional  ones  which  may 
fairly  be  considered,  either  in  the  reasoning  of  the  opinions 
or  in  the  principles  involved,  as  tending  to  uphold  it,  are  Com- 
monwealth V.  Hamilton  ^Ifg.  Co.,  120  ^lass.  383,  and  State  v. 
Peel  Splint  Coal  Co.,  36  W.  Va.  802.  In  the  Massachusetts 
case  the  act  construed  provided  that,  "No  minor  under  the 
age  of  eighteen  years,  and  no  woman  over  that  age,  shall  be 
employed  in  laboring  by  any  person,  firm,  or  corporation  in 
any  manufacturing  establishment  in  this  commonwealth  more 
than  ten  hours  in  any  one  day,"  etc.  This  enactment,  under 
some  authorities,  might  be  held  valid,  applying,  as  it  does,  only 
to  women  and  minors,  since  the  former  class,  on  account  of 
sex  and  supposed  physical  infirmities,  and  the  latter,  because 
of  their  tender  ago,  are  under  the  guardianship  of  the  state, 
and  not  standing  on  an  equality  with  adult  men,  are  subjects 
of  rcptraining  regulations.  But  it  is  not  clear  whether  the  act 
was  sustained  on  this  ground,  or  that  it  was  a  valid  police  regu- 
lation. Probably  not  the  latter,  for  the  court  remarked  that 
such    legislation    might  be  maintained    either  a?  a  health    or 
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police  regulation,  if  it  were  necessary  to  resort  to  those  sources 
for  power.  If  the  former,  the  case  would  not  be  apposite. 
Whatever  the  basis  for  the  decision  may  be,  the  reasoning  of 
the  court  in  support  of  it  is  not  satisfactory,  for  in  answer  to 
the  argument  that  the  prohibition  of  the  act  violated  the  right 
of  an  adult  woman  to  labor  as  many  hours  per  day  as  she 
chooses,  the  court  said: 

"The  obvious  and  conclusive  reply  to  this  is,  that  the  law 
does  not  limit  her  right  to  labor  as  many  hours  per  day  or 
per  week  as  she  may  desire;  it  does  not  in  terms  forbid  her 
laboring  in  any  particular  business  or  occupation,  as  many 
■****  hours  per  day  or  per  week,  as  she  may  desire;  it  merely 
prohibits  her  being  employed  continuously  in  the  same  service 
more  than  a  certain  number  of  hours  per  day  or  week,  which 
is  so  clearly  within  the  power  of  the  legislature,  that  it  be- 
comes unnecessary  to  inquire  whether  it  is  a  matter  of  griev- 
ance of  which  this  defendant  has  the  right  of  complaint" 

We  may  apparently  digress  to  remark  that  if  this  construc- 
tion is  correct,  and  if  the  real  object  of  the  act  be  to  protect 
the  health  of  a  certain  class  of  working  women  by  shortening 
the  hours  of  labor,  that  object  is  frustrated,  since,  if  the  act 
permits  one  of  the  designated  class,  after  working  the  eight 
hours,  to  engage  in  any  other  than  the  forbidden  kind  of  labor 
for  as  many  additional  hours  as  she  choose  in  any  one  day, 
practically  there  is  no  limit  at  all  upon  the  length  of  time  that 
she  may  work,  provided  she  can  get  employment. 

But  the  disposition  made  of  the  case  evades  the  real  ques- 
tion. To  one  who  desires  to  devote  her  entire  time  and  ener- 
gies in  laboring  at  one  particular  occupation  in  which  the  legis- 
lature seeks  to  restrict  her,  it  is  no  answer  to  say  that  her 
right  to  make  contracts  for  her  labor  is  not  curtailed  because 
she  may  work  as  many  additional  hours  as  she  pleases  at  some 
other  occupation.  The  value  of  the  right  consists  in  freedom 
to  labor  in  any  lawful  business  she  may  select,  for  as  many 
hours  each  day  as  she  chooses. 

This  case  is  the  only  authority  cited  in  some  of  the  text- 
books for  legislation  of  this  character;  but  we  cannot  follow 
it.  Its  doctrine,  as  applicable  to  adult  men  at  least,  is  mate- 
rially weakened,  if  not  overthrown,  by  the  subsequent  decision 
in  Commonwealth  v.  Perry,  155  Mass.  117,  31  Am.  St.  Eep. 
633,  where  an  act  providing  that  no  employer  shall  impose  a 
fine   upon   an  employe   engaged   at  weaving,  or  withhold   hia 
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wages,  in  whole  or  in  part,  for  imperfections  that  may  arise 
during  the  process  of  weaving,  was  held  to  be  in  conflict  with 
the  constitution  of  that  commonwealth,  as  interfering  with  the 
right  of  acquiring,  possessing  and  protecting  property;  and  in 
the  latter  case  are  cited  with  approval  several  authorities  here- 
inafter to  be  discussed,  which  are  squarely  in  conflict  with  the 
former. 

'*^'*  In  the  constitution  of  Utah  there  is  an  entire  article 
(16)  devoted  to  the  rights  of  labor.  For  our  present  purpose, 
sections  1,  6,  and  7  only  need  be  here  reproduced.     They  are: 

"Section  1.  The  rights  of  labor  shall  have  just  protection 
through  the  laws  calculated  to  promote  the  industrial  welfare 
of  the  state." 

"Sec.  6.  Eight  hours  shall  constitute  a  day's  work  on  all 
works  or  undertakings  carried  on  or  aided  by  the  state,  county 
or  municipal  governments;  and  the  legislature  shall  pass  laws 
to  provide  for  the  health  and  safety  of  employes  in  factories, 
smelters  and  mines. 

"Sec.  7.  The  legislature,  by  appropriate  legislation,  shall 
provide  for  the  enforcement  of  the  provisions  of  this  article." 

While  disclaiming  any  expression  of  opinion  as  to  whether 
the  act  in  question  might  or  might  not  be  upheld  as  an  exer- 
cise of  the  police  power  which,  though  unexpressed  in  the  con- 
stitution, resides  in  every  sovereign  state,  the  supreme  court 
of  Utah  clearly  grounded  its  decision  upon  the  mandatory  na- 
ture of  the  foregoing  section  6.  The  imperative  command 
thereof  was  thought  to  operate  both  upon  the  legislature  and 
the  courts;  upon  the  legislature  as  an  express  injunction  re- 
quiring the  enactment  of  legislation  to  protect  the  health  of 
the  classes  enumerated,  and  upon  the  courts  as  an  implied  re- 
striction, withdrawing  from  them  an  inquiry  into  such  legisla- 
tion as  should  be  passed  in  obedience  to  that  command,  upon 
which  investigation,  in  the  absence  of  the  constitutional  limi- 
tation, and  with  respect  to  such  legislation  as  comes  within  the 
range  of  the  general  police  power,  the  court  might  enter  to 
ascertain  if  it  accords  with  the  constitution.  This  extract 
from  the  opinion  of  Zane,  C.  J.,  bears  out  our  statement:  "The 
provifiion  of  the  state  constitution  quoted  makes  it  the  dutv 
of  the  legislature  to  'pass  laws  to  provide  for  the  health  and 
safety  of  employes  in  factories,  smelters,  and  mines.'  And  we 
are  not  authorized  to  hold  that  the  law  in  question  is  not  cal- 
culated and  adapted  in  any  degree  to  promote  the  health  and 
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safety  of  persons  working  in  mines  and  '^^  smelters.  Were 
we  to  do  so,  and  declare  it  void,  we  would  usurp  the  powers  in- 
trusted by  the  constitution  to  the  law-making  power." 

And  the  remark  of  Mr.  Justice  Brown,  in  Holden  v.  Hardy, 
169  U.  S.  366,  further  corroborates  it,  when  he  said:  "The  su- 
preme court  of  Utah  was  of  opinion  that  if  authority  in  the 
legislature  were  needed  for  the  enactment  of  the  statute  in 
question,  it  was  found  in  that  part  of  article  16  of  the  consti- 
tution of  the  state  which  declared  that  *the  legislature  shall 
pass  laws  to  provide  for  the  health  and  safety  of  employes  in 
factories,  smelters,  and  mines.' " 

As  the  question  is  not  necessarily  before  us,  perhaps  we 
properly  withhold  opinion  upon  it;  but  we  are  not  prepared 
to  say,  with  counsel  for  petitioner,  that  this  provision  of  the 
Utah  constitution  is  so  far  different  from  ours  that  the  former 
instrument  will,  and  the  latter  will  not,  permit  of  such  legis- 
lation. Eather  we  may  say  that  we  are  impressed  with  the 
able  argument  of  counsel  appearing  amici  curiae  in  behalf  of 
the  law,  wherein  they  maintain  with  strong  reasoning  that  the 
presence  in  the  Utah  constitution  of  article  16,  on  which  the 
Utah  court  founded  its  decision,  adds  nothing  to  the  power 
which  the  legislature  would  have  without  it;  unless  it  be,  as 
we  are  disposed  to  concede,  that  its  presence  removes  the  ob- 
jection that  otherwise  might  be  made  to  an  act  on  the  ground 
that  it  is  class  legislation.  However  this  may  be,  upon  the 
claim  that  the  decision  of  the  state  court  in  the  Utah  cases  is 
a  precedent  for  us,  it  is  suflficient  now  to  say  that  no  effort  was 
there  made,  as  there  is  here,  to  vindicate  the  law  as  a  valid  ex- 
ercise or  the  general  unwritten  police  power;  and  for  this  rea- 
son the  cases  cannot  be  treated  as  authority.  And  since  we 
are  entitled  to  presume  that  the  court  there  chooses  the 
strongest,  if  not  the  onlv;  ground  on  which  to  rest  its  deter- 
mination, but  little,  if  any,  weight  is  to  be  given  to  the  claim 
that  the  reasoning  of  the  opinion  supports  respondent's  con- 
tention that  our  act  is  in  harmony  with  our  own  constitution. 

It  is  chiefly  on  account  of  the  authoritative  character  of 
■^^^  decisions  of  the  supreme  court  of  the  United  States  that 
we  are  asked  to  uphold  this  act.  It  goes  without  savin?  that 
if  a  federal  question  were  involved  in  the  case  at  bar,  and  had 
been  passed  upon  by  that  tribunal,  our  duty  in  the  premises 
would  be  clear.  But  the  petitioner  does  not  invoke  the  pro- 
tection of  any  provision  of  the  national  constitution;  lie  main- 
tains that  his  sacred  rights  of  liberty  and  freedom  of  contract 
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embraced  in  his  right  of  property,  and  his  exemption  from  ar- 
bitrary and  unjust  discriminations,  all  of  which  are  guaran- 
teed to  him  in  the  sections  of  our  constitution  above  quoted, 
are  violated  by  this  act.  It  is  a  mistaken  notion  that  the  four- 
teenth article  of  amendment  to  the  national  constitution  cre- 
ated any  civil  rights,  or  entitled  citizens  of  states  to  transfer 
from  the  states  to  the  federal  government  their  security  and 
protection.  In  a  long  series  of  decisions,  beginning  with  the 
Slaughterhouse  Cases,  16  Wall.  36,  and  among  other  great  cases 
in  Patterson  v.  Kentucky,  97  U.  S.  501,  Butchers'  Union  Co.  v. 
Crescent  Co.,  Ill  U.  S.  746,  759,  Barbier  v.  Connelly,  113  U.  S. 
27,  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  Powell  v.  Pennsylvania, 
127  U.  S.  678,  683,  and  Allgeyer  v.  State  of  Louisiana,  165 
U.  S.  578,  the  supreme  court  of  the  United  States  has  held, 
as  well  expressed  by  Mr.  Miller,  J.,  in  the  Slaughterhouse 
Cases,  16  Wall.  36:  "The  constitutional  provision  there  alluded 
to  did  not  create  those  rights,  which  it  called  privileges  and 
immunities  of  citizens  of  the  states.  It  threw  around  them 
in  that  clause  no  security  for  the  citizen  of  the  state  in  which 
they  were  claimed  or  exercised.  Nor  did  it  profess  to  control 
the  power  of  the  state  governments  over  the  rights  of  its  own 
citizens.  Its  sole  purpose  was  to  declare  to  the  several  states 
that  whatever  those  rights,  as  you  grant  and  establish  them 
to  your  own  citizens,  or  as  you  limit  or  qualify,  or  impose  re- 
strictions on  their  exercise,  the  same,  neither  more  nor  less, 
shall  be  the  measure  of  the  rights  of  citizens  of  other  states, 
within  your  jurisdiction.'* 

And  by  Field,  J.,  in  Barbier  v.  Connolly,  113  U.  S.  27: 
"Neither  the  amendment — broad  and  comprehensive  as  it  '^^'^ 
is — nor  any  other  amendment,  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed  its  police  power,  to 
prescribe  regulations  to  promote  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and  to  legislate  so 
as  to  increase  the  industries  of  the  state,  develop  its  resources, 
<ind  add  to  its  wealth  and  prosperity*':  See,  also,  Yick  Wo  v. 
Hopkins,  118  U.  S.  365. 

And  80  long  as  any  state  observes  the  requirements  of  the 
fnurtoonth  amendment,  and,  in  its  legiislation,  gives  to  citizens 
of  other  states  the  same  priviloges  and  immunities  that  are 
enjoyed  by  its  own  citizens,  and  provides  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  proposs 
of  law,  and  afTords  to  all  persons  within  its  jurisdiction  the 
equal  protection  of  its  laws,  the  federal  courts  cannot  inter- 
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fere  therewith,  even  though  the  policy  of  the  state  be  unwise, 
its  laws  arbitrary  and  oppressive  and  flagrantly  in  violation  of 
the  state  constitution.  And  so  it  might  well  be  that  a  law  is 
valid  so  far  as  a  clause  of  the  federal  constitution  is  concerned, 
and  yet  be  expressly  inhibited  by  the  constitution  of  a  state. 
It  does  not  necessarily  follow,  therefore,  that  because  an  act 
has  met  the  approval  of  the  supreme  court  of  the  United  States 
as  not  infringing  any  provision  of  the  federal  constitution,  it 
is,  for  that  reason,  free  from  a  prohibition  contained  in  a  state 
constitution.  This  distinction  is  not  always  observed,  and 
(Bome  confusion  exists  on  account  of  the  loose  talk  about  it.  It 
should  be  said  that  counsel  for  respondent  recognize  it;  never- 
theless they  would  have  us  sustain  this  law  on  the  authority 
of  a  decision  which,  when  rightly  considered  under  the  facta 
of  this  case,  is  not  an  authority  at  all.  In  many  of  its  own  de- 
cisions, the  supreme  court  of  the  United  States  has  clearly  in- 
dicated the  extent  and  scope  of  its  jurisdiction  in  cases  like  that 
before  it  in  Holden  v.  Hardy,  169  U.  S.  366.  In  Barbier  v. 
Connolly,  113  U.  S.  27,  Mr.  Justice  Field,  speaking  for  the 
court,  said:  "In  this  case  we  can  only  consider  whether  the 
fourth  section  of  the  ordinance  of  the  city  and  county  of  San 
Francisco  is  in  conflict  with  the  constitution  or  laws  of  the 
United  ^^^  States.  We  cannot  pass  upon  the  conformity  of 
that  section  with  the  requirements  of  the  constitution  of  the 
state.  Our  jurisdiction  is  confined  to  a  consideration  of  the 
.federal  question  involved." 

And  in  Tick  Wo  v.  Hopkins,  118  U.  S.  356,  Mr.  Justice 
Matthews,  speaking  for  the  court,  says:  "The  question  whether 
his  imprisonment  is  illegal,  under  the  constitution  and  laws  of 
the  state,  is  not  open  to  us.  And  although  that  question  might 
have  been  considered  in  the  circuit  court  in  the  application 
,made  to  it,  and  by  this  court  on  appeal  from  its  order,  yet 
'^"udicial  propriety  is  best  consulted  by  accepting  the  judgment 
of  the  state  court  upon  the  points  involved  in  that  inquiry." 

In  People  v.  Budd,  117  N.  Y.  1,  15  Am.  St.  Eep.  460,  we 
find  both  in  the  majority  and  dissenting  opinions  admirable 
statements  of  what  consideration  should  be  given  by  a  state 
court  to  a  decision  of  the  supreme  court  of  the  United  States 
on  a  question  of  constitutional  law,  where  the  point  relates  to 
the  validity  of  a  state  statute  claimed  to  be  void,  because  it  de- 
prives a  citizen  of  life,  liberty,  and  property  without  due  pro- 
cess of  law;  and  the  decision  sustains  the  validity  of  tl<e  law. 
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Mr.  Justice  Andrews,  speaking  for  the  majority,  thus  states 
the  rule:  "Since  the  fourteenth  amendment,  the  question 
whether  •  state  statute  infringes  the  constitutional  guaranty 
protecting  life,  liberty,  and  property  where  it  arises  in  a  state 
court  involves  the  consideration  of  both  the  federal  and  state 
constitutions,  although  the  ground  of  construction  and  de- 
cision is  identical  under  either  instrument.  But  whether  the 
decisions  of  the  state  court  present  a  federal  question  review- 
able on  appeal  to  the  supreme  court  of  the  United  States  de- 
pends on  the  nature  of  the  decision  of  the  state  court;  that  is 
to  say,  whether  it  affirmed  the  validity  of  the  statute  or  held 
it  to  be  unconstitutional  and  void.  If  the  state  court  decides 
that  the  statute  does  violate  the  constitutional  guaranty,  its  de- 
cision is  now,  as  before  the  fourteenth  amendment,  final  and 
conclusive,  and  no  appeal  can  be  taken  to  the  federal  court,  as 
in  **'*  that  case  no  right  under  the  constitution  and  laws  of 
the  United  States  has  been  denied.  If,  on  the  other  hand,  the 
state  court  sustains  the  statute  and  denies  the  right  asserted, 
the  federal  jurisdiction  attaches,  and  an  appeal  may  be  taken 
to  the  United  States  supreme  court.  It  cannot  be  maintained, 
we  think,  that  a  decision  of  the  federal  court  sustaining  a  state 
statute  is  res  adjudicata  and  binding  upon  a  state  court,  when 
the  same  question  subsequently  arises  there  under  a  similar 
statute.  It  would  still  be  the  duty  of  the  state  court  to  examine 
the  question  and  decide  it  according  to  its  interpretation  of 
the  constitutional  guaranty." 

Peckham,  J.,  tersely,  and  to  the  same  effect,  on  page  35, 
Bays:  "In  construing  a  clause  in  our  state  constitution  similar 
to  one  in  the  federal  instrument,  should  we  follow  the  inter- 
pretation of  such  clause  as  given  by  the  federal  court,  which 
interpretation  compels  us  to  deny  to  these  defendants  the  re- 
lief they  ask  for,  although  otherwise  we  are  satisfied  that  they 
are  justly  entitled  to  that  relief? 

"If  any  right,  privilege  or  immunity  claimed  under  the  fed- 
eral constitution  or  laws  be  denied  by  this  court,  its  decision 
is  reviewable  in  the  supreme  court,  and  in  such  cases  it  is  our 
duty  to  follow  in  the  footsteps  of  that  court  and  to  be  giiirled 
and  controlled  by  its  decisions.  But  in  this  ca.«<e  the  right  is 
claimed  under  our  state  constitution,  and  in  matters  pertnin- 
ing  to  its  proper  construction  our  decision  is  final,  excepting 
that  if,  as  construed  by  us,  the  constitution  or  our  laws  deny 
the  existence  of  some  right  or  privilege  claimed  by  a  party  by 
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Tirtue  of  the  federal  constitution  or  laws,  otir  dedidon  is  re- 
riewable  by  the  federal  court  not  for  the  purpose  of  reviewing 
our  construction  of  our  own  constitution  or  laws,  but  to  see 
whether,  under  the  constitution  or  laws  as  construed  by  us, 
any  right  or  privilege  existing  by  virtue  of  the  federal  consti- 
tution or  laws  has  been  violated  or  denied,  and,  if  so,  to  give 
effect,  Notwithstanding  the  6tate  law  or  constitution.  But 
where  we  deny  no  right  or  privilege  claimed,  '*^**  and,  on  the 
contrary,  assert  and  protect  it,  there  is  no  review  by  the  fed- 
eral court  possible.'* 

In  Indianapolis  V.  Navin,  151  Ind.  139,  the  same  rule  is  laid 
down,  and  numerous  authorities  are  cited. 

We  have  made  these  extracts  from  the  authorities  chiefly 
for  the  reason  that  they  furnish  a  complete  answer  to  the  con- 
tention of  respondent's  counsel  that  the  decision  of  the  su- 
preme court  of  the  United  States  in  the  Holden  cases  is,  in 
the  circumstances  here  present,  a  binding  authority,  or  any  au- 
thority, upon  this  court.  In  all  such  questions,  when  it  is  once 
determined  that  no  federal  question  is  involved,  that  is  the  end 
of  the  inquiry  by  the  federal  court. 

For  the  sake  of  brevity  we  desire  in  this  connection  (though 
the  reference  might  be  equally  pertinent  elsewhere)  to  notice 
what  Mr.  Justice  Brown,  who  wrote  the  opinion  of  the  major- 
ity, said  of  these  decisions  of  the  various  state  courts  declaring 
unconstitutional  eight-hour  statutes:  "We  have  no  disposition 
to  criticise  the  many  authorities  which  hold  that  state  statutes 
restricting  the  hours  of  labor  are  unconstitutional.  Indeed,  we 
are  not  called  upon  to  express  an  opinion  upon  this  subject. 
It  is  sufficient  to  say  of  them  that  they  have  no  application  to 
cases  where  the  legislature  had  adjudged  that  a  limitation  is 
necessary  for  the  preservation  of  the  health  of  employes,  and 
there  are  reasonable  grounds  for  believing  that  such  determin- 
ation is  supported  by  the  facts." 

The  last  sentence,  removed  from  its  proper  setting,  in  its 
literal  signification  might  seem  to  support  respondent's  con- 
tention that  in  exercising  police  power  the  legislature  may 
override  all  constitutional  limitations.  If  it  be  conceded,  as 
it  is  not,  that  in  the  pending  cause  it  was  competent  for  that 
tribunal  to  make  an  announcement  as  to  the  power  of  the  legis- 
lature in  this  connection  that  would  bind  the  state  courts,  we 
think  it  clear  that  none  such  as  is  claimed  here  was  made ;  for 
when  this  sentence  is  read,  as  it  should  be,  with  what  imme- 
diately precedes  and  follows,  it  is  not  susceptible  ***  of  the 
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interpretation  put  upon  it.  What  follows  is  a  declaration  that, 
if  the  legislature  has  exercised  a  reasonable  discretion,  its  act 
will  be  enforced,  but  if  its  action  is  a  mere  excuse  for  an  unjust 
discrimination  or  the  oppression  of  a  particular  class,  it  is  a 
nullity.  What  precedes  indicates,  in  the  view  of  the  court, 
that  no  criticism  could  be  made  upon  the  decisions  of  these 
state  courts.  These  considerations,  coupled  with  the  closing 
words  of  the  opinion,  in  which  it  is  said  that  "the  act  in  ques- 
tion was  a  valid  exercise  of  the  police  power  of  the  state,"  are 
persuasive  that  the  learned  justice  intended  his  language  to 
have  only  the  scope  to  which  language  in  an  opinion  must  al- 
ways be  restricted,  viz.,  the  facts  of  the  particular  case,  and 
that,  therefore,  this  language,  which  would  seem  to  be  gen- 
eral in  its  application,  was  intended  to  be  restricted  to  a  case 
in  which  there  was  express  constitutional  authority  as  in  Utah, 
for  the  enactment  of  legislation  like  that  then,  and  now,  chal- 
lenged. But  if  we  should  be  wrong  in  this  construction,  we 
must  still  for  ourselves  determine  whether  acts  of  our  own 
legislature  are,  or  are  not,  in  contravention  of  our  own  consti- 
tution. 

If  the  language  used  by  that  august  tribimal  in  Holden  v. 
Hardy,  169  U.  S.  366,  is  to  be  understood  as  limiting  or  de- 
fining how  far  a  state  legislature  may  go  in  the  exercise  of  the 
police  power  without  transcending  any  of  the  limits  prescribed 
by  the  federal  constitution,  we  agree  with  counsel  for  petitioner 
that  it  was  needful  to  the  ascertainment  of  the  question  before 
the  court.  But  if  it  is  not  to  be  thus  restricted,  and  if  it  was 
employed  with  the  view  to  determining  what  are  the  true  lim- 
its of  the  police  power  of  a  state  under  its  provisions  of  the 
constitution  of  that  state,  the  remarks  in  that  connection  are 
wholly  obiter  and  not  authority  in  that  court  itself,  much  less 
in  any  other  jurisdiction:  Wadsworth  v.  Union  Pac.  Ry.  Co., 
18  Colo.  600,  610,  36  Am.  St.  Rep.  309;  Carroll  v.  Carroll,  16 
How.  275,  287;  2  Black  on  Judgments,  sec.  611. 

In  other  words  as  to  whether  a  given  act  of  a  state  legis- 
lature does  or  does  not  violate  the  federal  constitution,  the 
decision  of  the  supreme  court  of  the  United  States  is  supreme, 
'*'**  to  which  all  other  tribunals  must  yield  obedience.  On  the 
other  hand,  upon  the  question  as  to  whether  or  not  a  state 
law  is  valid  or  invalid  under  a  state  constitution,  the  decision 
of  the  supreme  court  of  that  state  is  supreme  and  binding  upon 
the  federal  as  well  as  the  state  courts,  with  well-recognized 
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exceptions  not  applicable  here,  as  illustrated  in  Burgess  v. 
Seligman,  107  U.  S.  20,  33. 

In  the  light  of  these  authorities  it  is  clear:  1.  That  the 
decision  of  the  supreme  court  of  Utah  in  construing  the  Utah 
statute  is  not  an  authority  here,  for  the  reason  that  the  deci- 
sion there  was  based  entirely  upon  the  mandatory  nature  of  a 
provision  of  the  Utah  constitution  which  is  not  present  in  our 
organic  act;  2.  In  affirming  the  judgment  of  the  Utah  court, 
the  decision  of  the  supreme  court  of  the  United  States  in  the 
Holden  cases  ie  not  a  precedent  for  this  court  in  construing 
our  act,  for  the  reason  that  the  sole  question  before  the  federal 
court  was  whether  or  not  the  Utah  act  violates  the  federal  con- 
stitution. If,  however,  it  could  be  maintained  that  this  af- 
firmance was,  in  effect,  a  determination  that  the  Utah  law  was 
in  harmony  with  the  Utah  constitution,  the  decision  of  the 
federal  court  would  not  be  an  authority  here,  because  we  have 
no  such  constitutional  provision. 

In  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  803,  the  court 
construed  two  acts,  one  prohibiting  any  corporation  or  person 
engaged  in  any  business  from  paying  its  employes  wages  in 
anything  but  lawful  money,  the  other  providing  that  persons 
operating  coal  mines  should  weigh  and  measure  coal  at  the 
place  where  mined,  before  the  same  is  screened,  the  former 
being  generally  known  as  the  scrip  act,  the  latter  as  the  coal 
screening  act.     Both  were  held  constitutional. 

It  appears  from  the  majority  opinion  that  the- decision  as 
stated  by  the  court  was  based  upon  two  propositions:  1.  That 
defendant  was  a  corporation  which,  under  the  laws  of  West 
Virginia,  enjoyed  unusual  and  extraordinary  privileges,  which 
enabled  it  to  surround  itself  with  a  vast  retinue  of  laborers 
who  needed  to  be  protected  against  all  fraudulent  or  suspicious 
devices  in  the  weighing  of  coal  or  payment  of  "***  labor:  2. 
That  the  defendant,  as  a  licensee,  was  pursuing  a  vocation 
which  the  state  had  taken  under  its  general  supervision  for 
the  purpose  of  securing  the  safety  of  employes  by  ventilation, 
inspection  and  governmental  report;  and  the  defendant  there- 
fore must  submit  to  such  regulations  as  the  sovereign  thinks 
conducive  to  the  public  health,  morals  or  public  security.  Two 
of  the  four  judges  dissented,  and  in  vigorous  opinions,  forti- 
fied by  cogent  reasoning,  held  both  acts  to  be  unconstitutional. 
Considering  tli:  grounds  upon  which  the  decision  was  based, 
it  is  so  manifestly  not  against  our  conclusion,  under  the  facta 
of  this  case,  that  we  need  not  stop  to  analyze  the  opinion. 
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We  now  proceed  with  cases  squarely  condemning  sucli  en- 
actments. In  Lowe  v.  Eees  Printing  Co.,  41  Neb.  127,  43 
Am.  St.  Rep.  670,  an  act  providing  that  for  all  classes  of  me- 
chanics, servants,  and  laborers,  except  those  engaged  in  farm 
or  domestic  labor,  a  da/s  work  shall  not  exceed  eight  hours, 
was  held  unconstitutional:  1.  Because  the  discrimination 
against  farm  and  domestic  labors  is  a  special  legislation;  and 
2.  Because,  by  the  act  in  question  the  constitutional  right  of 
parties  to  contract  with  reference  to  compensation  for  services 
is  denied. 

In  Millett  v.  People,  117  111.  294,  57  Am.  Rep.  869,  an  act 
providing  for  the  weighing  of  coal  at  the  mines,  and  requiring 
owners  of  mines  to  furnish  and  place  upon  the  railway  track 
adjacent  thereto  a  track  scale  of  the  standard  measure,  was 
held  to  be  unconstitutional  both  upon  the  ground  that  it  was 
class  legislation,  and  that  it  prohibited  persons  sui  juris  from 
making  their  own  contracts.  The  opinion  of  Mr.  Justice  Scliol- 
fibld  is  a  very  able  and  instructive  one. 

In  Frorer  v.  People,  141  111.  171,  an  act  directed  against  the 
truck  system,  which  sought  to  prohibit  persons  engaged  in  the 
mining  or  manufacturing  business  from  keeping  a  truck  store 
was  held  to  be  unconstitutional  on  the  ground  that  it  was  class 
legislation;  and  in  discussing  the  limitations  upon  the  police 
power,  the  following  is  pertinent:  "And  it  can  hardly  be  ad- 
missible that  the  legislative  determination  that  the  facts  are 
such  as  to  warrant  this  discrimination  ***  ia  conclusive — for 
that  would  make  the  general  assembly  omnipotent — since,  if 
that  were  so,  there  could  be  nothing  but  its  own  discretion  to 
control  its  action  in  regard  to  every  liberty  enjoyed  by  the 
citizen":  See,  also.  Ramsey  v.  People,  142  111.  380;  Braceville 
Coal  Co.  V.  People,  147  111.  66,  37  Am.  St.  Rep.  206;  Hard- 
ing V.  People,  160  111.  459,  52  Am.  St.  Rep.  344. 

In  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Rep.  315,  is  an 
exhaustive  discussion  of  the  scope  and  limitations  of  this 
power.  The  act  there  construed  provided  that  no  female  shall 
be  employed  in  any  factory  or  workshop  more  than  eight  hours 
in  any  one  day,  or  forty-eight  hours  in  any  one  week.  In  a 
lucid  opinion  by  Mr.  Justice  Magruder  this  measure  was  held 
void  as  violating  those  clauses  of  the  Illinois  constitution 
against  class  legislation,  and  prohibiting  the  enactment  of  laws 
which  deprive  a  person  of  life,  liberty  or  property  without  due 
process  of  law.  The  reasoning  of  the  opinion  goes  beyond 
anything  we  have  said  respecting  these  limitations.     Though 
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many  others  equally  pertinent  might  be  made,  we  take  the  lib- 
erty of  making  therefrom  the  following  extracts:  "The  legis- 
lature has  no  right  to  deprive  one  class  of  persons  of  privileges 
allowed  to  other  persons  under  like  conditions.  The  man  who 
is  forbidden  to  acquire  and  enjoy  property  in  the  same  manner 
in  which  the  rest  of  the  community  is  permitted  to  acquire  and 
enjoy  it,  is  deprived  of  liberty  in  particulai's  of  primary  im- 
portance to  his  pursuit  of  happiness.  If  one  man  is  denied 
the  right  to  contract  as  he  has  hitherto  done  under  the  law, 
and  as  others  are  still  allowed  to  do  by  the  law,  he  is  deprived 
of  both  liberty  and  property  to  the  extent  to  which  he  is  thus 
deprived  of  such  right." 

"But  the  police  power  of  the  state  can  only  be  permitted  to 
limit  or  abridge  such  a  fundamental  right  as  the  right  to  make 
contracts,  when  the  exercise  of  such  power  is  necessary  to 
promote  the  health,  comfort,  welfare,  or  safety  of  society  or 
the  public;  and  it  is  questionable  whether  it  can  be  exercised 
to  prevent  injury  to  the  individual  engaged  in  a  particular 
calling." 

**^  In  this  connection  may  be  cited  a  leading  case  in  the 
court  of  appeals  of  Xew  York,  In  re  Jacobs,  98  N.  Y.  98,  50 
Am.  Kep.  636,  in  which  was  nullified  a  pretended  health  law 
that  sought  to  prohibit  the  manufacture  of  cigars  and  prepara- 
tions of  tobacco  in  any  form  in  tenement  houses,  in  certaiik 
cases.  Mr.  Justice  Earle,  in  the  course  of  the  opinion,  says: 
"To  justify  this  law  it  would  not  be  sufficient  that  the  use  of 
tobacco  may  be  injurious  to  some  persons,  or  that  its  manipu- 
lation may  be  injurious  to  those  who  are  engaged  in  its  prepa- 
ration and  manufacture;  but  it  would  have  to  be  injurious  to 
the  public  health." 

Mr.  Tiedeman,  at  section  86  of  his  work,  says:  'T.n  so  far 
as  the  employment  of  a  certain  class  in  a  particular  occupa- 
tion may  threaten  or  inflict  damage  upon  the  public  or  third 
persons,  there  can  be  no  doubt  as  to  the  constitutionality  of 
any  statute  which  prohibits  their  prosecution  of  that  trade. 
But  it  is  questionable,  except  in  the  case  of  minors,  whether 
the  prohibition  can  rest  upon  the  claim  that  the  employment 
■will  prove  hurtful  to  them.  Minors  are  under  the  guardian- 
ship of  the  state,  and  their  actions  can  be  controlled  so  that 
they  may  not  injure  themselves.  But  when  they  have  arrived 
at  majority  they  pass  out  of  the  state  of  tutelage,  and  stand 
before  the  law  free  from  all  restraint,  except  that  which  may 
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be  necessary  to  prevent  the  infliction  by  them  of  injury  npoa 
others.  It  may  be,  and  probably  is,  permissible  for  the  state 
to  prohibit  pregnant  women  from  engaging  in  certain  employ- 
ments, which  would  be  likely  to  prove  injurious  to  the  unborn 
child,  but  there  can  be  no  more  justification  for  the  prohibi- 
tion of  the  prosecution  of  certain  callings  by  women,  because 
the  employment  will  prove  hurtful  to  themselves,  than  it  would 
be  for  the  state  to  prohibit  men  from  working  in  the  manu- 
facture of  white  lead,  because  they  are  apt  to  contract  lead' 
poisoning,  or  to  prohibit  occupation  in  certain  parts  of  iroa 
smelting  works,  because  the  lives  of  the  men  so  engaged  are 
materially  shortened." 

And  at  section  178:  **Law8,  therefore,  which  are  designed  to 
regulate  the  terms  ***  of  hiring  in  strictly  private  employ- 
ments are  unconstitutional,  because  they  operate  as  an  inter- 
ference with  one's  natural  liberty,  in  a  case  in  which  there  is  n» 
trespass  upon  private  right,  and  no  threatening  injury  to  the 
public.  And  this  conclusion  not  only  applies  to  laws  regulat- 
ing the  rate  of  wages  of  private  workmen,  but  also  any  other 
law,  whose  object  is  to  regulate  any  of  the  terms  of  hiring; 
such  as  the  number  of  hours  of  labor  per  day,  which  the  em- 
ployer may  demand.  There  can  be  no  constitutional  inter- 
ference by  the  state  in  the  private  relation  of  master  and  ser- 
vant except  for  the  purpose  of  preventing  frauds  and  tres- 
passes." 

Judge  Cooley,  in  his  standard  work  on  Constitutional  Limi- 
tations, fifth  edition,  at  page  486,  says:  "If  the  legislature 
should  undertake  to  provide  that  persons  following  some  speci- 
fied lawful  trade  or  employment  should  not  have  capacity 
to  make  contracts,  or  to  receive  conveyances,  or  to  build  such 
houses  as  others  were  allowed  to  erect,  or  in  any  other  way 
to  make  such  use  of  their  property  as  was  permissible  to 
others,  it  can  scarcely  be  doubted  that  the  act  would  tran- 
scend the  due  bounds  of  legislative  power,  even  though  no  ex- 
press constitutional  provision  could  be  pointed  out  with  which 
it  would  come  in  conflict.  To  forbid  to  an  individual  or  a 
class  the  right  to  the  acquisition  or  enjoyment  of  property  in 
such  manner  as  should  be  permitted  to  the  community  at 
large,  would  be  to  deprive  them  of  liberty  in  particulars  of 
primary  importance  to  Uieir  'pursuit  of  happiness';  and  those, 
who  should  claim  a  right  to  do  so  ought  to  be  able  to  show  a 
specific  authority  therefore,  instead  of  calling  upon  others  to 
show  how  and  where  the  authority  is  negatived.'* 
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And  at  page  745:  "The  general  rule  undoubtedly  is,  that 
any  person  is  at  liberty  to  pursue  any  lawful  calling,  and  to 
do  so  in  his  own  way,  not  encroaching  upon  the  rights  of 
others.  This  general  right  cannot  be  taken  away.  It  is  not 
competent,  therefore,  to  forbid  any  person  or  class  of  persons, 
whether  citizens  ^'^'^  or  resident  aliens,  offering  their  services 
in  lawful  business,  or  to  subject  others  to  penalties  for  em- 
ploying them.'*' 

In  his  work  on  Torts,  the  same  learned  author,  at  page 
326,  remarks:  "Every  person  sui  juris  has  a  right  to  make  use 
of  his  labor  in  any  lawful  employment  on  his  own  behalf, 
or  to  hire  it  out  in  the  service  of  others.  This  is  one  of  the 
first  and  highest  of  civil  rights." 

And  at  page  337:  "Every  man  controls  his  own  property  as 
he  pleases,  puts  it  to  such  use  as  he  pleases,  improves  it  or 
not,  as  he  may  choose,  subject  only  to  the  obligation  to  per- 
form, in  respect  to  it,  the  duties  he  owes  to  the  state  and  to 
his  fellows.  The  state  cannot  substitute  its  judgment  for  his 
as  to  the  use  he  should  make  of  it  for  his  own  advantage." 

In  his  work  on  Constitutional  I^aw,  at  page  312,  Mr.  Black, 
in  speaking  of  laws  limiting  the  hours  of  labor,  after  stating 
that  they  might  be  held  valid  as  to  women  and  children,  and 
as  to  occupations  affected  with  a  public  interest,  thus  pro- 
ceeds: "But  where  none  of  these  circumstances  apply,  it  is 
very  doubtful  whether  such  laws  do  not  unwarrantably  inter- 
fere with  the  right  of  contract.*' 

Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  407,  41  Am.  St. 
Hep.  109,  contains,  a  valuable  discussion  of  this  subject,  which 
is  in  line  with  our  own  decision;  and  in  the  course  of  the 
opinion  it  is  said  that  State  v.  Peel  Splint  Coal  Co.,  36  W. 
Va.  803,  is  against  the  weight  of  authority.  At  page  421  of 
the  opinion,  it  is  said:  "We  think  it  is  obvious  that  the  right 
to  contract  cannot  be  limited  by  arbitrary  legislation  which 
rests  on  no  reason  upon  which  it  can  be  defended;  for,  if  it 
could,  the  right  would  cease  to  exist,  and  become  a  license 
revocable  at  the  will  of  the  legislature,  and  the  government 
would  become  a  despotism  in  theory,  if  not  in  fact.  Such  a 
power  cannot  exist,  for,  if  it  could,  it  would  be  subversive 
of  the  right  to  enjoy  and  defend  liberty,  to  acquire  and  pos- 
sess property,  and  to  pursue  happiness  declared  to  be  inalien- 
able by  the  constitution  of  this  state." 
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***  '*Wheii  the  subject  of  contract  is  purely  and  exclusively 
private,  unaffected  by  any  public  interest  or  duty  to  person, 
to  society,  or  government,  and  the  parties  are  capable  of  con- 
tracting, there  is  no  condition  existing  upon  which  the  legis- 
lature can  interfere  for  the  purpose  of  prohibiting  the  con- 
tract or  controlling  the  terms  thereof." 

State  V.  Loomis,  115  Mo.  307,  in  discussing  a  scrip  law, 
held  that  it  was  violative  of  the  constitutional  guaranty  of 
due  process  of  law,  and  void.  Godcharles  v.  Wigeman,  113  Pa. 
St.  431,  in  passing  upon  the  same  sort  of  an  act,  held  it  un- 
constitutional as  infringing  the  right  of  persona  sui  juris  to 
make  their  own  contracts.  The  supreme  court  of  West  Vir- 
ginia, in  State  v.  Goodwill,  33  W.  Va.  179,  25  Am.  St.  Rep. 
8G3,  held  a  scrip  law  unconstitutional  on  the  ground  that  it 
was  class  legislation.  In  People  v.  Budd,  117  N.  Y.  1,  16  Am, 
St.  Rep.  460,  while  the  court  held  constitutional  an  act  regu- 
lating elevator  charges,  on  the  ground  that  elevators  were  af- 
fected with  a  public  interest  and  their  owners  had  received 
special  benefits  from  the  state  canal,  yet  the  act  itself  was 
distinguished  from  one  regulating  a  strictly  private  business. 
In  respect  thereto  the  court  said:  "That  no  general  power 
resides  in  the  legislature  to  regulate  private  business,  pre- 
scribe the  conditions  under  which  it  shall  be  conducted,  fix 
the  price  of  commodities  or  services,  or  interfere  with  free- 
dom of  contract,  we  cannot  doubt.  The  merchant  and  manu- 
facturer, the  artisan  and  laborer,  under  our  system  of  gov- 
ernment, are  left  to  pursue  and  provide  for  their  own  inter- 
ests in  their  own  way,  untrammeled  by  burdensome  and  re- 
strictive regulations  which,  however  common  in  rude  and  ir- 
regular times,  are  inconsistent  with  constitutional  liberty." 

In  the  dissenting  opinion  of  Peckham,  J.,  now  a  member 
of  the  supreme  court  of  the  United  States,  is  one  of  the  most 
masterly  discussions  of  the  police  power  to  be  found  in  ihe 
books;  and  while  it  is  a  matter  of  regret  that,  in  dissenting 
from  the  decision  of  the  majority  of  the  court  in  Holden  v. 
Hardy,  169  U.  S.  366,  in  which  he  was  joined  by  Mr.  Justice 
Brewer,  he  did  not  state  anew  the  grounds  thereof,  yet  a  care- 
ful reading  ***  of  his  dissenting  opinion  in  the  case  to  which 
we  now  refer  discloses  his  objections  to  the  doctrine  announced 
in  the  Holden  case;  and  prior  decisions  of  Mr.  Justice  Brewer 
upon  the  same  subject  attest  his  reasons  for  such  dissent. 

The  late  case  of  People  v.  Warden,  etc.,  157  N.  Y.  116,  68 
Am.  St.  Rep.  763,  holding  invalid  an  act  prohibiting  all  per- 
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tons  except  the  agents  of  a  transportation  company  from  en- 
gaging in  the  passenger  ticket  brokerage  business,  is  in  line 
with  the  current  of  authority  on  the  limitations  of  the  police 
power. 

State  V.  Julow,  129  Mo.  1G3,  50  Am.  St.  Rep.  443,  condemns 
as  void  a  law  making  it  unlawful  for  an  employer  to  pro- 
hibit an  employe  from  joining,  or  to  require  an  employ 6  to 
withdraw  from  a  trade  or  labor  union,  or  other  lawful  or- 
ganization, upon  the  ground  that  it  is  special  legislation,  and 
that  it  deprives  the  employe  of  property  without  due  process 
of  law.  The  following  excerpt  from  the  opinion  places  far 
greater  restrictions  upon  the  legislature  in  the  exercise  of  the 
police  power  than  it  is  necessary  for  us  to  do  in  the  case  at 
bar.  After  citing  with  approval  the  authorities  which  we 
have  considered  in  this  opinion,  the  court  by  Mr.  Justice  Sher- 
wood, says:  "Nor  can  the  statute  escape  censure  by  assum- 
ing the  label  of  a  'police  regulation.'  It  has  none  of  the  ele- 
ments or  attributes  which  pertain  to  such  a  regulation,  for  it 
does  not,  in  terms  or  by  implication,  promote,  or  tend  to  pro- 
mote, the  public  health,  welfare,  comfort,  or  safety;  and,  if 
it  did,  the  state  would  not  be  allowed,  under  the  guise  and  pre- 
tense of  police  regulation,  to  encroach  or  trample  upon  any 
of  the  just  rights  of  the  citizen,  which  the  constitution  intended 
to  secure  against  diminution  or  abridgment:  In  re  Jacobs,  98 
N.  Y.  98,  50  Am.  Eep.  636,  and  cases  cited." 

Ex  parte  Kuback,  85  Cal.  274,  20  Am.  St.  Rep.  226,  was  a 
case  in  which  was  construed  a  municipal  ordinance  making 
it  a  misdemeanor  for  any  person,  when  having  labor  performed 
for  the  purpose  of  carrying  out  a  contract  with  the  city,  to 
demand,  receive,  or  contract  for  more  than  eight  '^^^  hours* 
labor  in  any  one  day  from  any  person;  and  the  same  was  held 
void  as  an  infringement  of  the  right  of  such  persons  to  make 
and  enforce  their  contracts;  and  could  not  be  upheld  as  a 
sanitary  or  police  regulation,  as  it  might  be  if  the  employment 
was  unfit  for  certain  persons,  as,  for  example,  females  or  in- 
fants. 

This  summary  review  of  the  leading  authorities  shows  clearly 
to  our  minds  that  the  great  weight  of  authority,  as  well  as 
reason,  supports  the  conclusion  which  we  have  reached.  The 
result  of  our  deliberation,  therefore,  is  that  this  act  is  an 
unwarrantable  interference  with,  and  infringes,  the  right  of 
both  the  employer  and  employ^  in  making  contracts  relating 
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to  A  purely  private  business,  in  which  no  possible  injury  to 
the  public  can  result;  that  it  unjustly  and  arbitrarily  singles 
out  a  class  of  persons  and  imposes  upon  them  restrictions 
from  which  others  similarly  situated  and  substantially  in  the 
same  condition,  are  exempt;  and  that  it  is  not,  under  our  con- 
stitution, a  valid  exercise  of  the  police  power  of  this  state 
either  in  the  subject  selected  or  in  the  reasonableness  of  the 
regulation. 

We  cannot  do  better,  in  conclusion,  than  to  quote  from  the 
opinion  in  the  case  of  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am. 
St.  Eep.  609,  construing  an  act  authorizing  summary  destruc- 
tion, without  a  jury  trial,  of  boats  used  by  one  person  in  in- 
terfering with  oyster  beds,  etc.,  belonging  to  another,  for,  in 
one  respect,  it  so  fitly  characterizes  the  act  before  us: 

"It  is  to  be  observed  that  the  statute  does  not  relate  to  the 
health,  morals,  safety,  or  welfare  of  the  public,  but  only  to  the 
private  interests  of  a  particular  class  of  individuals.  Nor  can 
it  be  fairly  said  that  the  means  provided  for  the  protection  of 
those  interests  are  reasonably  necessary  to  accomplish  that 
purpose.  But,  on  the  contrary,  they  are  plainly  oppressive 
and  amount  to  an  unauthorized  confiscation  of  private  prop- 
erty for  the  mere  protection  of  private  rights.  It  is  in  no 
manner  intended  by  this  statute  to  protect  any  public  interest, 
or  defend  any  public  right.  Nor  is  it  calculated  to  accomplish 
that  ■*^*  end,  but,  under  the  guise  of  a  pretended  police  regu- 
lation, it  arbitrarily  invades  personal  rights  and  private  prop- 
erty  

"It  is  manifest  that  this  extraordinary  and  extreme  statute 
is  not  necessary  and  was  not  intended  for  the  protection  of 
the  public.  Its  sole  purpose  was  to  regulate  private  inter- 
ests and  enforce  private  rights.  In  no  sense  can  it  be  regarded 
as  a  police  law,  and,  consequently,  is  not  within  the  police 
power.  In  this  statute  we  have  another  example  of  class  legis- 
lation where  the  legislature  has  attempted  to  improperly  in- 
terfere with  the  private  rights  of  the  citizen.  This  species  of 
legislation  has  been  so  often  condemned  by  this  and  other 
courts  as  to  render  any  further  discussion  of  its  impropriety 
and  invalidity  wholly  unnecessary.** 

The  petition,  therefore,  should  be,  and  the  same  is  hereby, 
granted,  and  the  petitioner  should  be,  and  hereby  is,  di»- 
charged  from  custody. 
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CONSTITUTIONAL    LAW  —  BIGHT-HOUR    LAW.— Legislation 

whfoh  seeks  to  make  eight  hours  constitute  a  day's  work  Is  not  Jus- 
tified as  a  police  regulation,  for,  under  the  pretense  of  exerclslne 
that  power,  the  legislature  cannot  prohibit  harmless  acts  not  con- 
cerning the  health,  safety,  or  welfare  of  society,  such  as  a  contract 
fixing  the  time  and  compensation  for  services:  Low  v.  Rees  Printing 
Co..  41  Neb.  127,  43  Am.   St.  Rep.  670. 

CONSTITUTIONAL  LAW— EIGHT-HOUR  LAW.— A  statute  de- 
claring that  a  day's  work  for  all  classes  of  mechanics,  servants, 
and  laborers,  excepting  those  engaged  in  farm  or  domestic  labor, 
shall  not  exceed  eight  hours,  and  that  for  working  any  employe 
over  the  prescribed  time  the  employer  shall  pay  extra  compensa- 
tion In  Increasing  geometrical  progression  for  the  excess  over  eight 
hours,  Is  unconstitutional,  as  being  special  legislation,  and  as  deny- 
ing the  constitutional  right  of  parties  to  contract  with  reference  to 
compensation  for  services:  Low  t.  Reei  Printing  Ck>^  41  Neb.  127, 
43  Am.  St.  Rep.  070. 
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COUGHLIN  V.  McELKOY. 

[72  Connecticut,  99.] 

■LECTIONS— BALLOTS— DISTINGUISHING  MARKS.-Un- 
&&t  a  statute  providing  that  no  ballot  shall  be  counted  containing 
anj  mark  or  device  whereby  it  may  be  identified  as  to  who  might 
have  cast  it,  and  also  providing  that  any  voter  may  alter  or  change 
his  ballot  by  erasing  any  name  therefrom,  or  by  inserting  in  its 
place,  in  writing  or  by  paster,  the  name  of  any  person  other  than 
the  candidate  named,  the  alteration  of  a  ballot  by  erasing  the  name 
on  a  paster  and  restoring  the  name  originally  printed  on  the  ballot, 
either  by  writing  or  by  another  paster,  does  not  render  the  ballot 
void. 

ELECTIONS  —  BALLOTS  —  DISTINGUISHING  MARKS.  — 
Marks  upon  the  face  of  ballots  which  appear  or  are  shown  to  have 
been  made  accidentally,  and  not  for  the  purpose  of  indicating  the 
voter,  and  changes  for  the  existence  of  which  a  reasonable  explana- 
tion consistent  with  honesty  and  good  faith,  either  appears  upon 
the  face  of  the  ballot  or  is  shown  by  proof,  do  not  render  the  bal- 
lot void  as  containing  distinguishing  marks. 

ELECTIONS  —  BALLOTS  —  AMBIGUITY  —  EVIDENCE.— If 
there  is  no  ambiguity  upon  the  face  of  a  ballot,  the  fact  that  it  was 
intended  to  be  cast  for  another  person  cannot  h%  shown  by  extrin- 
sic evidence. 

D.  Davenport,  for  the  appellant. 

A.  B.  Beers  and  G.  P.  Carroll,  for  th«  ftppelletu 

**"*  HALL,  J.  The  petitioner  waa  a  candidate  upon  the 
Democratic  and  the  respondent  upon  the  Republican  ticket 
for  the  office  of  collector  of  the  city  of  Bridgeport,  at  the 
town  and  city  election  held  on  the  first  Monday  of  April,  1899. 
The  respondent  was  declared  elected  by  the  presiding  officer 
of  the  meeting.     Upon  the  petitioner's  application  to  a  judge 
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of  the  superior  court  for  a  recount  of  the  ballots,  under  sec- 
tion 58  of  the  General  Statutes,  it  was  found  that  the  re- 
spondent had  received  five  thousand  and  fifty-three  and  the 
petitioner  five  thousand  and  thirty-one  votes,  and  that  the  re- 
spondent was  therefore  elected  by  a  plurality  of  twenty-two. 

In  reaching  this  result,  thirty-eight  ballots  cast  for  the  peti- 
tioner were  held  by  the  trial  judge  to  be  void  under  the  pro- 
visions of  the  electron  law  (Pub.  Acts  1897,  c.  213,  p,  911), 
^***  and  were  not  counted.  There  were  also  eleven  ballots 
cast  for  Joseph  P.  Coughlin  which  were  not  counted  for  the 
petitioner.  The  rulings  of  the  judge  of  the  superior  coui-t, 
that  said  thirty-eight  and  said  eleven  ballots  could  not  law- 
fully be  counted  for  the  petitioner,  present  the  only  question! 
raised  by  the  appeal  to  this  court. 

Upon  one  of  said  thirty-eight  ballots  the  respondent's  name, 
which  had  been  pasted  over  the  petitioner's,  originally  printed 
on  the  ballot,  had  been  erased  with  ink  or  pencil,  and  the 
petitioner's  name  written  at  the  right  and  opposite  the  paster. 
Upon  the  remaining  thirty-seven  the  petitioner's  name  had 
been  pasted  over  his  own  name,  originally  printed  on  the  bal- 
lots, with,  in  some  cases,  intermediate  McElroy  pasters;  in 
others  intermediate  pasters  or  parts  of  pasters  the  names  upon 
which  could  not  be  determined;  and  in  others  indications  that 
«n  intermediate  paster  had  been  removed. 

These  thirty-eight  ballots  should  have  been  counted  for  the 
petitioner,  unless  they  came  within  the  prohibition  of  either 
section  9  or  section  12  of  the  act  of  1897,  Section  9  provides 
that  "if  any  envelope  or  ballot  shall  contain  any  mark  or  de- 
vice so  that  the  same  may  be  identified  in  such  a  manner  aa 
to  indicate  who  might  have  cast  the  same,  the  ballot  so 
marked,  the  ballot  with  the  paster  so  marked,  or  the  ballot 
contained  in  any  envelope  so  marked,  shall  not  be  counted." 
Section  12  is  as  follows:  "All  ballots  cast  in  violation  of  the 
foregoing  provisions,  or  which  do  not  conform  to  the  fore- 
going requirements,  shall  be  void  and  not  counted;  provided, 
however,  that  any  voter  may  alter  or  change  his  ballot  by 
erasing  any  name  or  names  therefrom,  or  by  inserting  in 
place  of  any  name  or  names  thereon,  in  writing,  or  by  a  paster, 
the  name  of  any  person,  for  any  office  to  be  voted  for  thereon, 
other  than  the  person  thereon  named  for  such  office."  Sec- 
tion 1  describes  the  essential  requisites  of  a  lecal  ballot.  The 
manner  in  which  ballots  are  to  be  cast  is  provided  in  sections 
5  to  7  inclusive,  and  in  section  9. 
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llie  thirty-eight  ballots  in  question  possessed  all  the  re- 
quirements described  in  section  1.  The  manner  in  which  they 
were  cast  was  not  in  violation  of  any  of  the  provisions  preced- 
ing section  12.  If  ***'*  they  are  void  ballots,  they  have  become 
so  by  changes  which  are  prohibited,  either  by  the  proviso  of  sec- 
tion 12  concerning  the  inserting  of  other  names  by  writing 
or  paster,  or  by  the  provisions  of  section  9  concerning  dis- 
tinguishing marks. 

The  only  alterations  made  were  by  erasing  names,  or  by  in- 
serting names  either  in  writing  or  by  paster.  Section  12  per- 
mits ballots  to  be  changed  by  eitLur  of  these  methods.  The 
erasure  was  of  a  name  not  originally  printed  upon  the  ballot. 
The  name  inserted  by  writing  or  paster  was  in  each  instance 
that  of  the  person  named  on  the  original  ballot  for  the  oflice 
of  collector.  Section  12  neither  expressly  permits  nor  ex- 
pressly prohibits  the  erasure  of  a  name  not  originally  printed 
upon  a  ballot,  nor  the  insertion  by  writing  or  paster  of  a  name 
which  was  originally  printed  upon  the  ballot.  It  expressly 
permits  the  erasure  of  those  names  only  which  were  origi- 
nally printed  upon  the  ballot,  and  the  insertion  by  writing  or 
paster  of  names  which  were  not  so  printed  upon  the  ballot. 

A  statute  may  be  so  construed  as  to  give  a  negative  force 
to  affirmative  words,  and  as  impliedly  prohibiting  other  acts 
than  those  expressly  permitted.  But  in  the  absence  of  words 
directly  prohibiting  the  changes  made  on  those  ballots,  that 
construction  of  the  language  of  the  proviso  of  section  12  should 
be  favored  which,  without  defeating  the  purposes  of  the  secret 
ballot  law  or  in  any  way  impairing  its  effective  force,  does 
not  deprive  the  electors  of  their  votes  honestly  cast  for  the 
candidate  of  their  choice.  This  makes  it  best  subserve  its 
purpose — that  of  supporting  the  privileges  of  free  suffrage: 
Const.,  art.  G,  sec.  6.  The  changes  made  in  these  ballots  did 
not  render  them  void  because  of  any  express  or  implied  pro- 
hibition contained  in  section  12. 

This  conclusion  is  somewhat  at  variance  with  a  dictum  at 
the  close  of  the  majority  opinion  in  the  case  of  Talcott  v. 
Philbrick,  59  Conn.  472,  480,  where,  in  speaking  of  the  ef- 
fect of  the  proviso  in  section  12  of  the  act  of  1889,  the  lan- 
guage of  which  is  practically  identical  with  that  of  the  same 
t-ection  in  the  law  of  181)7,  it  is  said:  ''No  other  erasure  or 
writing  is  allowed;  all  else  must  be  printed.  If  any  other 
writing  is  allowed,  other  provisions  of  the  statute  are  rendered 
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nugatory  ***®  and  meaningless.  Expressing  in  terms  what 
may  be  done  prohibits  the  doing  of  anything  else/*  But  the 
question  of  the  construction  to  be  placed  upon  the  provisions 
of  section  12  was  directly  inyolved  in  the  quo  warranto  cases 
of  Phelan  v.  Walsh  and  Sanger  v.  Henry,  62  Conn.  260. 
Among  the  ballots  claimed  to  be  void  in  those  cases  were  cer- 
tain ones  originally  printed  without  the  name  of  any  candi- 
date for  judge  of  probate,  and  upon  which  a  name  for  judge 
of  probate  had  been  inserted  by  writing  or  by  printed  paster. 
As  the  ballot  as  originally  printed  contained  no  name  for 
the  office  of  judge  of  probate,  the  name  inserted  by  writing 
or  paster  was  not  that  of  a  person  other  than  the  one  named 
on  the  ballot  for  such  office.  This  court,  in  those  cases,  held 
that  these  were  neither  void  ballots  because  not  in  conform- 
ity with  the  requirements  of  section  1,  nor  rendered  void  by 
the  alteration  of  inserting  the  name  of  a  candidate  by  writ- 
ing or  paster.  Concerning  the  absence  of  the  name  of  a  can- 
didate upon  the  ticket,  the  court  said  (page  294):  "To  hold 
that  such  an  omission  as  this  makes  it  void  would  be  to  ex- 
tend the  statute  somewhat  beyond  the  letter  and  clearly 
beyond  its  spirit,  which  is  hardly  allowable  in  a  statute  penal 
in  its  nature."  With  reference  to  the  filling  in  of  the  blank 
space  with  the  name  of  a  candidate,  by  writing  or  paster,  the 
court  said  (page  294):  "It  was  done  under  that  part  of  the 
twelfth  section  allowing  a  voter  to  erase,  interline,  and  use 
a  paster.  That  section  was  designed  to  alleviate  the  other- 
wise rigid  features  of  the  statute  and  is  remedial.  As  such 
it  should  receive  a  liberal  construction.  Hence,  if  a  man  may 
erase  and  insert,  he  may  procure  others  to  do  it  for  him,  or 
he  may  adopt  the  act  of  others  after  it  has  been  done.  If  he 
may  erase  and  insert,  he  may  fill  a  blank.  These  are  all  acts 
|of  the  same  nature  as  the  acts  which  the  statute  expressly  per- 
\Xnits.  Hence,  they  are  within  the  spirit  of  the  statute.  A 
construction  which  would  limit  this  section  to  the  thing  ex- 
pressed would  be  unusual  and  we  think  unwarrantable." 

In  the  same  cases  the  validity  of  two  hundred  and  eighty- 
seven  ballots  was  questioned  which  were  cast  in  the  town  of 
Litchfield  for  Robert  E.  DeForest,  the  Democratic  candi- 
date for  Congress.  Upon  all  ^^  these  ballots  the  name  of 
the  candidate  was  originally  printed  in  capital  letters,  except- 
ing that  a  small  "e"  was  used  in  the  first  syllable  of  the  word 
DeForest.  Upon  two  hundred  and  forty-seven  of  these  bal- 
lots, over  the  name  thus  printed,  were  pasters  upon  which 


July,  1899.]  CouGHLiN  v.  McElroy.  305 

was  printed  the  name  EGBERT  E.  DEFOREST,  all  in  capi- 
tal letters.  Both  of  these  classes  of  ballots  were  held  to  be 
valid  and  properly  counted.  The  court  said  (page  296):  **The 
ballot  as  first  printed  was  a  substantial  compliance  with  the 
statute,  and  the  amendment,  though  unnecessary,  was  fairly 
justified  by  the  twelfth  section." 

We  have,  then,  in  these  cases,  an  express  decision  that  a 
ballot  is  not  necessarily  rendered  void  by  placing  over  a  name, 
originally  printed  thereon,  the  same  name  printed  upon  a  pas- 
ter. From  the  reasoning  by  which  that  decision  was  reached, 
it  clearly  follows  that  neither  the  erasure  of  a  name  from 
a  paster,  nor  the  insertion  by  writing  of  the  name  originally 
printed  unon  the  ticket,  necessarily  renders  the  ballot  void. 

Whether  the  thirty-eight  ballots  under  consideration  were 
rendered  invalid  by  the  alterations  thus  made  must  be  deter- 
mined by  reference  to  the  provisions  of  section  9  concerning 
marked  ballots,  rather  than  by  those  of  section  12.  The  mere 
fact  that  alterations  made  upon  the  face  of  ballots  might  con- 
stitute distinguishing  marks  within  the  prohibition  of  section 
9,  does  not  render  them  void  under  that  section.  Even  those 
changes  which  are  expressly  permitted  by  section  12,  may  be 
used  to  indicate  the  voter.  Changes  which  are  allowed  by 
section  12  will  never  invalidate  a  ballot  unless  it  appears  that 
they  were  made  for  corrupt  purposes.  Changes  which  are 
not  within  the  provisions  of  section  12  render  the  ballot  void 
as  having  a  distinguishing  mark  forbidden  by  section  9,  un- 
less a  reasonable  explanation  "is  or  may  be  suggested  for 
their  existence  consistent  with  honesty  and  good  faith." 
Marks  upon  the  face  of  ballots  which  appear  or  are  shown  to 
have  been  made  accidentally,  and  not  for  the  purpose  of  in- 
dicating the  voter,  and  changes  for  the  existence  of  which  a 
reasonable  explanation  consistent  with  honesty  and  good  faith 
either  appears  upon  the  face  of  the  ballot  or  is  shown  by 
proof,  do  not  render  the  ballots  void  under  the  provisions  of 
section  9:  Phelan  v.  Walsh,  etc.,  62  Conn.  260. 

108  rpjjg  fj{g\  judge  not  only  does  not  find  that  the  chanf^es 
in  question  were  made  for  the  purpose  of  indicating  who  might 
have  cast  the  ballots  upon  which  they  appeared,  but  has  found 
that  a  reasonable  explanation  for  the  action  of  these  voters 
in  inserting  the  petitioner's  name  by  writing  or  paster  upon 
a  ballot  upon  which  his  name  was  originally  printed,  and  in 
erasing  a  name  from  a  paster,  is  furni^ed  by  the  fact  that 
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the  respondent  caused  to  be  sent  to  every  supposed  Demo- 
cratic voter  of  Bridgeport  a  regular  set  of  Democratic  tickets^ 
excepting  that  his  (McElroy's)  name  had  been  pasted  over 
that  of  the  petitioner's  for  the  office  of  collector.  In  so  doing 
no  deception  was  attempted  to  be  practiced  by  the  respond- 
ent, as  each  voter  was  duly  informed  by  an  inclosed  circular 
of  the  change  so  made.  But  the  result  was,  as  the  court  has 
in  effect  found,  that  voters  who  received  and  used  these  bal- 
lots and  who  desired  to  vote  for  Mr.  CoughUn,  either  at- 
tempted to  remove  the  McElroy  paster  and,  failing  to  wholly 
remove  it,  placed  a  Coughlin  paster  over  the  remnant,  or, 
without  attempting  to  remove  the  McElroy  paster  either 
placed  a  Coughlin  paster  over  it,  or — supposing  from  the 
statement  of  the  circular  that  they  were  so  doing — in  fact 
placed  the  Coughlin  paster  immediately  over  Coughlin's  name. 
The  finding  shows  that  the  voters  acted  honestly  in  making 
these  changes.  The  trial  judge  rightly  held  that  they  were 
not  made  in  violation  of  the  provisions  of  section  9. 

The  ruling  that  the  eleven  ballots  upon  which  were  pasted 
the  name  of  Joseph  P.  Coughlin  for  collector  could  not  be 
counted  for  the  petitioner  was  correct.  Those  who  cast  these 
ballots  may  have  intended  to  vote  for  Patrick  Coughlin.  They 
in  fact  voted  for  another  person  who  resided  in  Bridgeport, 
was  eligible  to  the  office  of  collector,  and  was  a  candidate  for 
selectman  upon  the  Democratic  ticket.  There  is  no  ambigu- 
ity upon  the  face  of  these  ballots,  and  the  fact,  if  it  be  so,  that 
they  were  intended  to  be  cast  for  another  person  cannot  be 
shown  by  extrinsic  evidence:  McCrary  on  Elections,  sec.  507. 

The  trial  judge  erred  in  not  counting  for  the  petitioner  the 
thirty-eight  ballots  described  in  paragraph  14  of  the  finding. 
The  petitioner  was  elected  to  the  office  of  collector,  and  a  cer- 
tificate ^^'^  to  that  effect  should  have  been  issued  by  the  judg^ 
iis  provided  by  statute. 

There  is  error  and  the  judgment  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


EI.BCTIONS— A  MARK  ON  A  BALLOT,  which  ifttigfactorily 
appears  to  have  been  made  inadvertently  or  accidentally  and  not 
for  an  evil  purpose,  is  not  within  the  meaning  of  a  statute  requiring 
the  exclusion  from  the  count  of  all  ballots  having  thereon  marlis 
not  authorized  by  law,  and  should  not  be  construed  as  an  iden- 
tifying or  distinguishing  marlv:  Dennis  v.  Caughlln,  22  Nev.  447, 
58  Am.  St.  Hep.  761.  See  the  monographic  note  to  Taylor  v.  Bleak- 
ley.  49  Am.  St.  Rep.  240-249,  on  this  subject. 
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ELECTIONS.— PLACING  PASTERS  on  ballots  over  the  name 
of  a  candidate  as  originally  printed,  in  order  to  correct  a  supposed 
error  In  the  printing,  does  not  invalidate  the  ballots:  See  the  ex- 
tended note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  247. 

ELECTIONS.— BALLOTS  ARE  THE  BEST  EVIDENCE  In  an 
•lection  contest  of  how  the  electors  voted:  Tebbe  ▼.  Smith,  108  Cal. 
101,  49  Am.  St.  Rep.  68.  A  perfect  ballot  is  exclasive  evidence  of 
a  voter's  intent:  Wimmer  t.  Eaton,  72  Iowa,  374,  2  Am.  St.  Rep. 
250.    See  alsok  State  t.  Stelnbom,  82  Wis.  605,  68  Am.  St  Rep.  988. 


HIGGINS  V.  RUSSO. 

[72  Connecticut,  238.] 

ATTACHMENT— WRONGFUL-ATTORNEY'S  LIABILITY. 
If  an  attorney  places  a  writ  in  the  hands  of  an  officer,  with  direc- 
tions to  attach  certain  specific  property,  with  knowledge  that  the 
title  to  such  property  is  in  dispute,  and  after  receiving  from  his 
client  a  sum  of  money  to  enforce  his  claim  and  to  reimburse  the 
officer  for  any  loss  he  might  sustain  from  the  attachment,  the  at- 
torney Is  to  be  regarded  as  personally  requesting  the  service  and 
personally  liable  to  reimburse  the  officer  if  the  levy  turns  out  to 
be  wrongful.  Tlie  fact  that  the  officer,  acting  in  good  faith  while 
making  the  attachment,  was  shown  a  bill  of  sale  of  the  property 
to  a  third  person,  by  another  than  the  plaintiff  in  attachment,  and 
that  he  failed  to  inform  the  attorney  of  the  name  of  the  vendor 
in  such  bill  of  sale,  does  not  preclude  his  recovery. 

L.  N.  Blydenburgh,  for  the  appellant. 

W.  B.  Stoddard  and  B.  C.  Stoddard,  for  the  appellee. 

•**  HALL,  J.  The  trial  court  rendered  judgment  against 
the  defendant  for  the  amount  which  the  plaintiff  had  been  re- 
quired to  pay  to  satisfy  a  judgment  against  him  for  having, 
as  a  deputy  sheriff,  attached  certain  goods  under  a  writ  placed 
in  his  hands  for  service  by  the  defendant  as  an  attorney  at 
law. 

**•  This  judgment  is  claimed  to  be  erroneoiu  upon  three 
grounds:  1.  That  the  defendant,  being  an  attorne}  at  law, 
and  known  by  the  plaintiff  to  have  been  acting  as  such,  did 
not,  by  delivering  to  him  ss  an  officer  a  vht  of  attachment 
with  directions  to  take  particular  goods  as  the  property  of 
the  debtor,  become  thereby  liable  to  reimburse  him  for  loss 
sustained  because  the  goods  so  attached  were  the  property  of 
another;  2.  That  upon  the  facts  found  there  was  no  prom- 
ise to  indemnify  the  officer;  3.  Tliat  by  hia  misconduct  or 
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negligence  in  failing  to  give  to  the  attorney  certain  informa- 
tion which  the  officer  had  gained  concerning  the  title  to  the 
goods  attached,  he  forfeited  his  right  to  be  reimbursed  for 
the  amount  so  paid  by  him. 

In  the  case  of  Heath  v.  Bates,  49  Conn.  342,  345,  44  Am. 
Rep.  234,  this  court  said:  "The  rule  seems  a  reasonable  one, 
and  the  only  reasonable  one,  that  an  attorney  placing  a  writ 
in  an  officer's  hands  for  service,  is  to  be  regarded  as  person- 
ally requesting  the  service  and  as  personally  liable  for  it,  un- 
less he  expressly  informs  him  that  he  will  not  be  personally 
liable,  or  there  are  circumstances  which  make  it  clear  that 
that  was  the  understanding  of  the  parties." 

In  the  case  at  bar,  the  attorney  knew  before  employing  the 
officer  that  the  goods,  afterward  attached  as  the  property  of 
the  defendant  named  in  the  writ,  were  claimed  by  his  brother, 
who  subsequently  proved  his  title  to  them.  He  expected 
that  the  question  of  the  ownership  of  the  property  taken 
would  be  contested,  and  had  received  from  his  clients  a  sum 
to  be  used  to  enforce  their  claim  and  to  reimburse  the  officer 
for  any  loss  he  might  sustain  by  attaching  these  goods.  The 
officer  was  not  referred  to  the  attorne3r'8  clients,  nor  did  he 
know  them.  He  received  all  his  instructions  from  the  de- 
fendant, and  was  by  him  expressly  directed  to  take  this  par- 
ticular property  and  to  hold  it.  Under  the  circumstances, 
the  attorney  is  justly  regarded  as  having  personally  requested 
the  services  rendered,  and  as  having  personally  directed  the 
plaintiff  to  take  the  property  attached.  He  is,  therefore,  per- 
sonally liable  for  the  consequences  of  his  acts,  one  of  which 
is  the  legal  inference  from  these  facts  of  a  promise  to  reim- 
burse **^  the  officer  for  any  loss  suffered  by  having  taken  the 
property  of  the  wrong  person. 

"The  law,  however,  implies  a  promise  of  indemnity,  on  the 
part  of  the  creditor,  where  he  directs  the  officer  to  make  a 
levy  on  any  particular  property":  1  Swift's  Digest,  *542. 
"Where  one  employs  another  to  do  acts  not  unlavsrful  in  their 
nature,  or  on  the  face  of  them,  for  the  purpose  of  asserting 
a  right,  the  law  implies  a  promise  of  indemnity.  Where  a 
creditor  in  an  execution  directs  the  officer  to  levy  it  on  certain 
property  shown  to  him,  claiming  it  to  belong  to  the  debtor, 
if  the  property  should  prove  to  belong  to  some  other  person, 
and  the  officer  should  be  subjected  to  pay  for  it  in  an  action 
brought  against  him  by  the  owner,  he  would  have  a  claim  of 
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indemnity  against  the  creditor":  1  Swift's  Digest,  ♦414;  Stojel 
V.  Cady,  4  Day,  222,  226;  Nash  v.  Smith,  6  Conn.  421,  426; 
Marcy  v.  Crawford,  16  Conn.  549,  553,  41  Am.  Dec.  158. 

The  failure  of  the  officer  to  inform  the  defendant  of  the 
names  of  the  grantors  in  the  bill  of  sale  shown  him  does  not 
affect  the  plaintiff's  right  of  action  nor  the  defendant's  liabil- 
ity. The  officer  attempted  to  conceal  nothing.  It  was  rea- 
sonable for  him  to  suppose  that  the  defendant  knew  the 
grounds  upon  which  the  debtor's  brother  claimed  title  to  tha^ 
goods  attached.  The  defendant  could  have  learned  by  whom 
the  bill  of  sale  was  given  by  inquiring  of  the  vendee's  attor- 
ney Mr.  Pond,  or  of  the  plaintiff. 

It  was  not  error  to  render  judgment  for  the  full  amount 
paid  by  the  plaintiff  upon  the  execution  against  him.  The 
defendant  does  not  appear  to  have  claimed,  either  in  his  an- 
swer or  upon  the  trial,  that  he  should  be  credited  with  the 
sixty-five  dollars  and  seventy  cents,  the  avails  of  the  sale  of 
the  attached  goods  made  by  plaintiff  upon  his  advioe.  That  sum 
does  not  greatly  exceed  the  amount  admitted  by  defendant's 
answer  to  be  due  the  plaintiff  as  officer's  fees,  which  amount 
was  not  included  in  the  plaintiff's  judgment. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


ON  WRONGFUL  ATTACHMENT,  see  the  monographic  notes  to 
Tlsdale  v.  Major,  68  Am.  St.  Rep.  266-280;  Burton  v.  Knapp,  81 
Am.  Dec.  4G7-4S0. 

WRITS— ATTORNEY'S  LIABILITY  FOR  SERVICE  OF.— In 
Heath  v.  Bates,  49  Conn.  342,  44  Am.  Rep.  234,  It  Is  said  that  an 
attorney  placing  a  writ  In  the  hands  of  an  oflBcer  for  service  Is  to 
be  regarded  as  personally  requesting  the  service  and  as  personally 
liable  for  It,  in  the  absence  of  an  understanding  to  the  contrary. 
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ANDERSON  ▼.  COWLBS. 

[72  Connecticut,  335.] 

SEARCH  WARRANTS— RETURN  OF.— TO  JUSTIFY  ACT8 
done  under  a  eearch  warrant,  it  must  be  returned  to  court;  other- 
wise tlie  acta  become  trespasses  ab  initio. 

LIBEL— FRIA'ILBGED  COMMUNICATION.— In  an  action  for 
libel  the  defendant  may.  under  a  general  denial,  avail  himself  of 
the  defense  that  the  article  complained  of  is  a  privileged  communi- 
cattion. 

EVIDENCE  RAISING  COLLATERAL  ISSUES.— In  an  ac- 
tion to  recover  for  maliciously  procuring  a  search  warrant,  evi- 
dence by  the  defendant  that  he  had  been  informed  by  a  third  per- 
son that  the  latter  was  in  the  company  of  plaintifiE  when  he  stole 
defendant's  property,  is  not  admissible  to  show  reasonable  cause  for 
procuring  such  warrant.  Such  evidence  would  raise  collateral  is- 
sues not  in  the  case. 

Action  to  recover  for  maliciously  causing  a  search  warrant 
to  be  issued,  under  which  plaintiff's  premises  were  entered 
and  searched,  and  also  to  recover  for  a  libel  consisting  in  the 
complaint  upon  which  such  warrant  was  procured,  and  the 
warrant  itself.  Judgment  for  plaintiff  and  the  defendant  ap- 
pealed. 

A.  L.  Shipman,  for  the  appellant. 

C.  G.  Root,  for  the  appellee. 

3»s  ANDREWS,  C.  J.  The  court  charged  the  jury  that 
the  warrant,  which  was  made  a  part  of  the  complaint,  did  uot 
furnish  any  justification  for  the  acts  complained  of.  This 
was  correct.  The  warrant  had  never  been  returned.  The  of- 
ficer omitted  to  return  it  by  the  direction  of  the  defendant. 
For  this  reason  the  acts  done  became  a  trespass  ab  initio: 
Dehm  v.  Hinman,  56  Conn.  320,  322;  Williams  v.  Ives,  25 
Conn.  568;  Pratt  v.  Pond,  45  Conn.  386;  Toby  v.  Reed,  9  Conn. 
216;  Wright  v.  Marvin,  59  Vt.  437;  Monroe  v.  Merrill,  6  Gray, 
238;  Buller^s  Nisi  Prius,  23.  "If  a  sheriff  have  not  returned 
a  writ  which  ought  to  have  been  returned,  he  becomes,  al- 
though this  be  only  a  nonfeasance,  a  trespasser  ab  initio,  as 
to  even'thing  which  has  been  done  under  the  writ**:  6  Bacon*s 
Abridgment,  Trespass,  B. 

The  warrant  being  void  for  this  reason,  there  is  no  occa- 
sion to  discuss  whether  or  not  it  was  void  for  the  reason  that 
it  was  not  signed  by  the  justice  to  whom  the  complaint  was 
made. 
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The  complaint  alleged  that  the  libelous  writing  had  been 
published  to  Henry  Q.  Scott  and  Frank  0.  Peck,  citizens  of 
Watertown.  On  the  trial  it  appeared  that  Scott  was  a 
deputy  sheriff  and  Peck  a  constable,  and  that  they  had  the 
warrant  for  service.  Thereupon  the  defendant  claimed  and 
asked  the  court  to  rule  that  as  to  these  persons  the  complaint 
and  warrant  was  a  privileged  communication.  The  court  re- 
fused 80  to  rule,  on  the  ground  that  the  defendant  could  not 
avail  himself  of  a  privileged  communication,  as  it  was  *^*  not 
pleaded.  This  was  error:  Atwater  v.  Morning  News  Co.,  67 
Conn.  604,  510. 

For  the  purpose  of  showing  that  he  had  reasonable  cause 
for  making  the  complaint,  the  defendant  testified  that  before 
he  made  it  he  had  been  told  by  one  Patterson  that  he,  Pat- 
terson, was  in  company  with  Anderson  when  Anderson  stole 
the  things  named  in  the  complaint.  He  then  sought  to  show 
by  the  testimony  of  other  persons  that  they  had  lost  articles 
of  property,  and  that  Patterson  had  told  them  that  he  bad 
been  in  company  with  Anderson  when  Anderson  had  stolen 
such  articles.  Upon  objection  this  evidence  was  rejected  by 
the  court.  This  was  correct.  The  evidence  would  have  raised 
issues  not  proper  in  this  case. 

The  plaintiff  introduced  Wallace  Hayes  as  a  witness,  who 
testified  that  he  asked  the  said  Patterson  "why  he  made 
those  statements  to  Cowles  [the  defendant]  about  John  An- 
derson, and  that  Patterson  replied  that  he  made  them  be- 
cause Cowles  offered  ten  dollars."  This  evidence  was  objected 
to,  but  the  court  admitted  it.  The  testimony  was  apparently 
offered  to  repel  the  defendant's  claim  that  he  had  acted  in 
good  faith  in  making  the  complaint,  and  to  show  that  he  had 
no  reason  to  believe  the  statements  of  Patterson  to  be  tnie. 
The  plaintiff  sought  to  show  that  Patterson  made  the  state- 
ments about  Anderson  to  obtain  the  ten  dollars,  rather  than 
because  the  statements  were  true.  In  such  case  the  defend- 
ant couUl  not  have  relied  upon  them  when  he  made  the  com- 
plaint. Granting  that,  to  show  Patterson's  motive,  his  own 
declarations  were  the  best  evidence,  still  there  was  no  evidence 
tending  to  show  that  the  defendant  was  aware  that  Patter- 
son was  acting  from  such  motive;  and  without  bringing  the 
knowledge  of  Patterson's  motive  home  to  the  defendant,  his 
good  faith  in  making  the  complaint  could  not  he  affected.  We 
think  this  testimony  of  Mr.  Hayes  was  inadmissible. 
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•   Tli"6re  is  error,  and  a  new  trial  must  be  granted. 
In  this  opinion  the  other  judges  concurred. 


SEARCH  WARRANT.— NO    RETURN    IS    REQUIRED    upon    a 

search  warrant  If  the  goods  are  not  found:  Chipman  v.  Bates,  15 
Vt.  51,  40  Am.  Dec.  6G3. 

MALICIOUS  PROSECUTION— EVIDENCE.— One  charged  with 
malicious  prosecution  should  not  be  permitted  to  prove  that  he  had 
been  told  by  others  that  the  accused  was  guilty;  See  the  extended 
note  to  Ross  y.  Hixon,  26  Am.  St.  Rep.  160. 


JUDD  y.  HARTFOED. 

[72  Connecticut,  350.] 

MUNICIPAL  CORPORATIONS  ARE  PERSONS  IN  LAW, 
capable  of  Inflicting  injuries,  and  liable  to  suit  by  him  who  suffers 
them,  unless  they  tlow  from  aud  are  incidental  to,  the  performance 
of  governmental  duty. 

MUNICIPAL  CORPORATIONS.  —  MUNICIPAL  DUTIES 
ARE  GOVERNMENTAL  when  imposed  by  the  state  for  the  bene- 
fit of  the  general  public,  and  municipal  immunity  does  not  reach 
beyond  such  governmental  duties. 

MUNICIPAL  CORPORATIONS— NEGLIGENCE— SETTING 
BACK  SEWAGE.— A  municipal  corporation  is  liable  for  injury  to 
property  arising  from  the  setting  back  of  sewage  during  a  severe, 
but  not  extraordinary,  storm,  when  such  injury  is  due  to  the  neg- 
ligence of  the  city_in  failing  to  remove  temporary  obstructions 
from  a  sewer  after  the  completion  of  Its  construction  or  alteration. 

MUNICIPAL  CORPORATIONS— JUDGMENT  AGAINST— 
DEFENSE  OF  WANT  OF  FUNDS.— A  municipal  corporation  can- 
not avoid  a  judgment  for  a  common-law  liability  by  pleading  that 
it  has  no  money  on  hand  out  of  which  it  can  be  paid. 

Actioli  to  recover  damages  for  an  injury  claimed  to  have 
been  caused  by  defendant's  negligence  in  stopping  up  the  out- 
let to  a  sewer,  whereby  sewage  was  set  back  in  the  basement 
of  plaintiff's  storehouse.  Judgment  for  plaintiff,  and  defend- 
ant appealed. 

W.  J.  McConville,  for  the  appellant, 

'A.  L.  Shipman,  for  the  appellees. 

«»  BALDWIN,  J.  The  city  was  held  liable  to  the  plain- 
tiffs, not  because  it  planned  and  constructed  an  inadequate 
sewer,  but  because,  after  planning  and  constructing  an  ade- 
quate flewer,  it  left  obstructions  in  it,  placed  there  for  tempo- 
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rary  purposes,  which  its  agents  carelessly  omitted  to  remove, 
after  those  purposes  had  been  accomplished. 

For  negligence  in  such  matters  a  municipal  corporation 
cannot  escape  responsibility  on  account  of  its  public  charac- 
ter. It  is  a  person  in  law,  capable  of  inflicting  injuries,  and 
liable  to  suit  by  him  who  suffers  them,  unless  they  flow  from 
or  are  incident  to  the  performance  of  a  governmental  duty. 
Municipal  duties  are  governmental  when  they  are  imposed 
by  the  state  for  the  benefit  of  the  general  public.  They  may 
sometimes  have  that  character,  also,  when  imposed  in  pur- 
suance of  a  general  policy,  manifested  by  legislation  affect- 
ing similar  corporations,  for  the  particular  advantage  of  the 
inhabitants  of  the  municipality,  and  only  through  this,  and 
indirectly,  for  the  benefit  of  the  people  at  large:  Jewett  v. 
New  Haven,  38  Conn.  368,  9  Am.  Rep.  382.  Whether  an  in- 
stance of  this  nature  is  furnished  by  the  provisions  of  the 
defendant's  charter  respecting  the  construction  and  mainte- 
nance of  sewers,  it  is  unnecessary  to  inquire.  The  injury  to 
the  plaintiffs  was  due  to  no  fault  of  plan  or  construction,  and 
to  no  omission  to  make  proper  repairs.  It  was  of  the  same 
nature  as  one  that  might  be  suffered  by  the  occupant  of  a  new 
***  house  who  strikes  his  foot  in  a  dark  passage  against  an 
ax  or  stumbles  over  a  heap  of  shavings  which  the  builder's 
workmen  have  carelessly  left  upon  tbe  floor.  The  failure  to 
sweep  out  the  shavings  or  pick  up  the  tools  is  something  dis- 
tinct from  the  work  of  building  the  house.  It  could  only 
occur  after  the  building  was  finished.  So,  even  if  the  char- 
ter duty  of  the  defendant  as  to  the  construction  or  alteration 
of  the  sewer  with  which  the  plaintiffs'  store  was  connected 
was  governmental,  its  duty,  after  that  had  been  performed, 
to  clean  up,  and  remove  any  temporary  appliances  which,  if 
left  where  they  were,  would  render  the  sewer  unserviceable 
or  inadequate,  was  a  new  and  ministerial  one.  It  was  a  sim- 
ple and  definite  duty  arising  under  fixed  conditions,  and  im- 
plied by  law:  State  v.  Staub,  61  Conn.  553,  568.  No  one 
else  could  perform  it.  The  sewer  was  part  of  the  defend- 
ant's property  and  under  its  exclusive  control.  Its  functions 
in  regard  to  its  construction  or  reconstruction  had  been  dis- 
charged: the  occasion  for  an  exercise  of  tbose  as  to  its  repair 
had  not  arrived;  and  if  its  agents  had  before  been  acting  as 
agents  of  the  law,  they  now  acted,  or  neglected  to  act,  as  its 
proper  servants,  subject  to  the  full  application  of  tho  rule 
of  respondeat  superior:  Norwalk  Gaslight  Co.  v.  Norwalk,  63 
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Conn.  495,  630.  ''Muiiicipal  immunity  does  not  reach  beyond 
governmental  dut/':  Weed  v.  Greenwich,  45  Conn.  170,  183. 
Had  the  city  authorities  expressly  directed  the  workmen  era- 
ployed  upon  the  sewer  not  to  remove  the  "center**  or  the  sand- 
bags, when  to  allow  them  to  remain  was  to  turn  this  piece  of 
city  property  into  a  nuisance  to  those  who  had  paid  for  the 
right  to  share  in  its  use,  and  were  dependent  upon  its  efiScieney 
for  the  enjoyment  of  the  houses  and  stores  which  it  was  bmlt' 
to  serve,  an  action  could  certainly  have  been  maintained  for 
any  resulting  injury:  Mootry  v.  Danbury,  45  Conn.  550,  556, 
29  Am.  Eep.  703;  Hoyt  v.  Danbury,  69  Conn.  341,  351;  Mor- 
gan V.  Danbury,  67  Conn.  484,  496.  It  lies  equally  in  the  ab- 
sence of  such  directions.  The  cause  of  action  is  the  failure  t6 
remove  the  obstructions.  Whether  this  was  an  intentional  or 
an  unintentional  omission  of  duty  is  immaterial. 

***'  Kor  is  it  of  any  consequence  that  the  city,  in  altering 
its  sewerage  system,  was  relying  upon  funds  derived  from 
bonds  issued  under  an  amendment  to  its  charter  (11  Special 
Laws,  p.  429),  which  provided  that  the  sums  thus  borrowed 
should  be  used  for  such  alterations  or  for  purchase  of  real  es- 
tate for  parks,  "and  for  no  other  purposes  whatever."  It  can- 
not avoid  a  judgment  for  a  common-law  liability  by  pleading 
that  it  has  no  money  on  hand  out  of  which  it  can  be  paid. 

That  the  storm  which  was  the  immediate  occasion  of  the 
flooding  of  the  plaintiffs'  cellar  was  a  severe  one  can  consti- 
tute no  defense.  It  was  severe  but  not  extraordinary:  Dia- 
mond Match  Co.  V.  New  Haven,  55  Conn.  510,  526,  3  Am.  St. 
Eep.  70. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


MUNICIPAL  CORPORATIONS— GOVERNMENTAL  ACTION.— 
A  municipal  corporation  is  not  answerable  in  damages  to  one  who 
Is  injured  by  its  taking,  or  neglecting  to  take,  strictly  governmen- 
tal action:  Bartlett  v.  Clarksburg,  45  W.  Va.  393,  72  Am.  St.  Bep. 
817.  A  power  of  a  municipality  which  has  relation  to  public  pur- 
poses and  is  for  the  public  good  is  governmental:  Springfield  etc. 
Ins.  Co.  v.  Keeseville.  148  N,  Y.  46,  51  Am.  St.  Rep.  667.  See,  too, 
Piatt  T.  Waterbury,  72  Conn.  531,  post,  p.  335. 

MUNICIPAL  CORPORATIONS— PRIVATE  OBLIGATIONS.— A 
municipality,  with  respect  to  the  private  character  of  its  powers 
and  obligations,  is  subject  to  the  same  rule  of  liability  as  an  In- 
dividual is:  New  Orleans  v.  Kerr,  50  La.  Ann.  413,  69  Am.  St.  Rep. 
442;  Potter  v.  New  Whatcom,  20  Wash.  589,  72  Am.  St,  Rep.  136; 
Esberg  Cigar  Co.  v.  Portland,  34  Or.  282,  75  Am.  St.  Rep.  651. 
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MUNICIPAL  CORPORATIONS— DEFECTIVE  SEWERS.— For 
not  keeping  sewers  in  repair  after  they  have  been  constructed  a 
city  is  answerable  to  an  individual  injured  thereby:  Chicago  v. 
Seben,  165  111.  371,  56  Am.  St.  Rep.  245;  Brunswick  v.  Tucker.  103 
Ga.  235,  68  Am.  St.  Rep.  92;  monographic  note  to  Ohalkley  v.  Rich- 
mond, 29  Am.  St  Rep.  740-743. 


LAPENTA  V.  LETTIERL 
[72  Connecticut.  377.] 

PARTNERSHIP  FOR  FIXED  TERM— POWER  OF  PART- 
NER  TO  DISSOLVE.— A  partnership  is,  in  its  essence,  a  contract 
of  agency  based  upon  the  assent  of  each  of  the  partners,  which 
may  be  retracted  at  any  time  as  to  future  dealings  by  a  termina- 
tion of  the  partnership  at  the  will  of  either  partner,  although  the 
term  of  such  partnership  may  not  have  expired. 

WITNESSES  ATTESTING— NOTICE  OF  CONTENTS  OF 
WRITING.— The  fact  that  a  person  signed  a  paper  as  an  attest- 
ing witness  does  not,  as  matter  of  law,  imply  knowledge  on  his 
part  of  the  contents  thereof. 

PARTNERSHIP— DISSOLUTION— DUTY  OF  EACH  PART- 
NER.—The  voluntary  dissolution  of  a  partnership  leaves  each  of 
the  partners  charged  with  the  duty  of  administering  the  partner- 
ship assets,  80  far  as  he  may  have  them  in  his  possession  or  under 
his  control,  In  such  manner  as  to  protect  the  partnership  creditors. 

MECHANICS'  LIENS— NOTICE  TO  OWNER.— If  an  original 
contractor  takes  a  partner  in  the  contract  before  the  commence- 
ment of  the  work;  and  such  partnership  is  not  recognized  nor  as- 
sented to  by  the  owner  of  tlie  building  erected  under  such  con- 
tract, a  certificate  of  lien  filed  In  the  name  of  both  partners,  more 
than  sixty  days  after  the  commencement  of  the  work,  is  of  no 
validity  under  a  statute  providing  that  no  person  other  than  the 
original  contractor,  or  a  subcontractor  whose  contract  has  been 
assented  to  by  the  owner  of  the  building,  shall  be  entitled  to  claim 
any  lien,  unless  he  shall,  within  sixty  days  from  the  time  he  com- 
nionces  work,  give  written  notice  to  the  owner  of  an  intention  to 
claim  a  Hen. 

INTERPLEADER— WHO  ENTITLED  TO.— In  case  of  a  con- 
troversy between  an  original  contractor  and  his  partner  and  such 
contractor's  assignee,  respecting  a  balance  due  on  the  building 
contract,  the  owner  of  the  premises  is  entitled  to  maintain  a  bill 
of  Interpleader  against  all  of  the  parties,  requiring  them  to  inter- 
plead concerning  their  respective  claims  to  such  fund. 

Suit  for  an  injunction  and  an  order  of  interpleader  in  re- 
spect to  the  title  to  a  balance  due  upon  a  building  contract. 
Judgment  awarding  the  fund  to  defendant  Conti,  and  appeal 
by  defendant  Aspromonte. 

A.  J.  Broughel,  Jr.,  for  the  appellant. 

J.  P.  Tuttle  and  H.  A.  Ross,  for  the  appellee. 
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••■  BALDWIN,  J.  As  between  Lettieri  and  Aspromonte, 
all  rights  of  Lettieri  by  reason  of  his  contract  with  the  plain- 
tiff became  vested  in  a  partnership  consisting  of  Lettieri  and 
Aspromonte,  before  any  work  under  the  contract  was  done; 
and  it  was  this  partnership  by  which  the  erection  of  the  build- 
ings was  not  only  commenced,  but  completed,  unless  it  was  dis- 
solved by  the  action  of  Lettieri  in  rescinding  the  articles  of 
partnership  without  Aspromonte's  consent. 

*®^  A  copartnership  is  in  its  essence  a  contract  of  agency. 
Each  partner  is  the  general  agent  of  the  firm,  and  the  firm 
is  the  agent  of  each  partner,  with  power  to  bind  him  to  a 
personal  liability  in  favor  of  partnership  creditors.  Whoever 
acts  as  another's  agent  must  base  his  authority  on  the  other's 
assent.  Such  assent,  if  given,  may  be  retracted  at  any  time, 
as  regards  future  transactions.  This  doctrine  in  the  law  of 
agency  rest  on  reasons  which  apply  fully  to  the  partnership 
relation.  It  is  one  especially  of  personal  confidence,  and  when 
this  is  wanting  can  seldom  be  long  maintained  with  advan- 
tage to  any  party  in  interest.  The  rule  of  Roman  law.  Tarn 
diu  societas  durat,  quam  diu  consensus  partium  integer  perse- 
veret  (Code  of  Justinian,  lY,  tit.  37,  pro  socio,  5),  has  accord- 
ingly been  generally  followed  in  American  courts,  and  seems 
the  only  one  consLstent  with  the  general  principles  of  contract: 
See  Skinner  v.  Dayton,  19  Johns.  513,  538,  10  Am.  Dec.  286; 
Karrick  v.  Hannaman,  168  TJ.  S.  328,  334;  3  Kenfs  Commen- 
taries, *55;  Solomon  v.  Kirkwood,  55  Mich.  256. 

The  rescission,  therefore,  of  the  agreement  between  Let- 
tieri and  Aspromonte  by  Lettieri  after  due  notice  to  Aspro- 
monte, terminated  their  partnership  relation  before  the  build- 
ing was  finished. 

This  agreement  was  not  in  the  fbrm  of  an  assignment,  and, 
had  it  been,  as  no  notice  of  its  terms,  so  far  as  appears,  was 
given  to  the  plaintiff,  it  would  have  been  insufficient  to  make 
him  accountable  to  the  copartnership.  His  signature  as  an 
attesting  witness  did  not,  as  matter  of  law,  imply  any  knowl- 
edge on  his  part  of  the  contents  of  the  paper.  Nor  did  his 
acceptance  of  receipts  for  moneys  paid,  signed  by  both  Let- 
tieri and  Aspromonte,  necessarily  show  that  he  knew  them 
to  be  copartners  and  dealt  with  them  as  such.  So  far  as  he 
was  concerned,  therefore,  his  legal  obligations  were  to  Let- 
tieri alone. 
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The  dissolution  of  the  partnership  left  Lettieri  and  Aspro- 
monte  each  charged  with  the  duty  of  administering  the  part- 
nership assets,  80  far  as  he  might  have  tliem  in  his  possession 
or  under  his  control,  in  such  a  manner  as  to  protect  the  part- 
nership creditors:  Eice  v.  Mc^\[artin,  39  Conn.  573,  575;  ^^ 
•New  Haven  County  Bank  v.  Mitchell,  15  Conn.  206,  222.  It 
was  for  the  advantage  of  each  and  Loth  that  the  building  con- 
tract should  be  fulfilled,  and  each  continued  to  contribute  to 
that  end.  When  the  buildings  were  completed,  Lettieri  prop- 
erly filed  the  certificate  of  lien  in  his  own  name,  for  he  was  the 
only  party  to  whom  the  plaintiff  was  legally  liable;  but  As- 
promonte  had  an  equitable  interest  in  the  estate  in  the  land 
which  was  thus  created,  as  well  as  in  the  indebtedness  which 
it  secured. 

To  hold  the  plaintiff  to  the  payment  of  the  contract  price, 
it  was  necessary  for  Lettieri  and  Aspromonte  to  raise  six  hun- 
dred dollars  to  meet  claims  for  work  and  materials.  Aspro- 
monte having  declined  or  being  unable  to  contribute  anything 
for  this  purpose,  Lettieri  dissolved  the  partnership,  and  after- 
ward borrowed  the  money  from  Conti,  on  assignments  of  his 
rights  under  the  contract  with  the  plaintiff  and  of  his  builder's 
lien.  This  loan  was  for  the  benefit  both  of  Lettieri  and  Aspro- 
monte, and  Lettieri  was,  therefore,  not  only  legally  but  equita- 
bly entitled  to  secure  it  as  he  did.  Conti  was  chargeable  with 
notice  of  the  certificate  of  lien  filed  by  Aspromonte  in  favor 
of  the  partnership  on  January  28,  1898,  but  as  that  date  was 
more  than  sixty  days  after  the  commencement  of  the  work, 
and  the  partnership  was  neither  the  original  contractor  with 
the  plaintiff  nor  a  subcontractor  acquiring  rights  with  the 
plaintiff's  written  assent,  this  certificate  was  of  no  validity: 
Gen.  Stats.,  sec.  3020. 

After  the  assignment  to  Conti  to  secure  the  six  hundred 
dollar  loan,  he  assumed  the  payment  of  a  bill  of  one  hundred 
•nd  fifty  dollars  for  materials  used  in  the  construction  of  the 
buildings,  and  supplied  Lettieri  with  some  goods  for  his  per- 
sonal use,  whereupon  Lettieri  made  a  further  assignment  to 
liira  of  all  his  remaining  rights  under  the  contract.  So  far  as 
these  goods  are  concerned,  Conti  cannot  claim  the  benefit 
either  of  the  contract  or  of  the  builder's  lien,  as  against  Aspro- 
monte. His  transaction  with  Lettieri,  in  this  particular, 
amounted  at  most,  when  examined  in  a  court  of  equity,  to 
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bujdng  property  held  in  cotenancy  from  one  of  the  cotenants. 
He  could  buy  no  greater  title  than  Lettieri  had. 

**^  As  respects  the  plaintiff,  his  legal  indebtedness  to  Let- 
tieri had  become  an  indebtedness  to  Conti,  and  his  buildings 
were  encumbered  in  favor  of  the  latter  only.  He  was  under 
no  obligation  to  withhold  payment  until  the  equities  between 
Lettieri  and  Aspromonte  or  between  Aspromonte  and  Conti 
had  been  adjusted.  The  circumstances  were  such,  however, 
as  to  justify  him  in  instituting  this  proceeding;  and  having 
asked  in  his  complaint  that  Lettieri,  Aspromonte  and  Conti 
be  ordered  to  interplead  together  concerning  their  claims  to 
the  fund,  he  opened  the  door  to  a  full  inquiry  into  any  and  all 
such  demands  as  either  might  present:  Union  Trust  Co.  ▼. 
Stamford  Trust  Co.,  72  Conn.  86,  93. 

The  claims  of  the  parties  were  sufficient  to  raise  all  the 
material  issues  which  it  was  necessary  to  determine  in  order 
to  do  full  justice  between  them,  without  resort  to  any  cross- 
complaint  or  further  pleadings. 

Conti  was  entitled,  as  against  Lettieri,  to  the  whole  of  the 
fund  in  controversy,  but  as  against  Aspromonte  to  so  much 
only  as  would  repay  the  six  hundred  dollars  borrowed  by  Let- 
tieri and  indemnify  him  for  the  assumption  of  the  one  hun- 
dred and  fifty  dollar  bill. 

Aspromonte  had  a  right  to  ask  the  court  to  state  the  part- 
nership account  between  himself  and  Lettieri,  so  far  as  might 
be  necessary  to  determine  his  equitable  share  in  whatever  bal- 
ance might  remain  after  satisfying  Conti's  demand  to  the  ex- 
tent above  stated,  and  then  to  order  the  payment  to  him  of  the 
amount  of  that  share,  if  any,  by  the  plaintiff. 

The  fourth  and  fifth  of  the  final  rulings  of  the  trial  court 
were  therefore  incorrect.  They  were  founded  on  too  techni- 
cal a  view  of  the  forms  of  procedure  upon  proceedings  of  this 
nature. 

There  is  error,  the  judgment  is  set  aside,  and  the  cause  re- 
manded for  further  hearing  as  to  the  state  of  the  partnership 
account,  and  a  judgment  ascertaining  and  enforcing  the  re^ 
spective  rights  of  Conti  and  Aspromonte  in  the  fund,  in  con- 
formity with  this  opinion. 


In  this  opinion  the  other  judges  concurred. 
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Partnership  for  Deflnite  Period— Power  of  Partner  to  Dissolve.* 
Upon  the  question  how  far  the  status  or  relation  of  a  partner- 
ship, which  by  the  partnership  agreement  is  to  continue  for  a  cer- 
tain number  of  years,  or  for  a  definite  period,  can  be  determined 
by  one  partner,  without  the  consent  of  the  other,  before  the  ex- 
piration of  that  time,  thpre  has  been  some  difiference  of  opinion.  No 
doubt  the  weight  of  autliority.  as  well  as  the  better  reasoning,  is  In 
favor  of  the  rule  that  any  partner  may  dissolve  such  a  partnership 
at  will.  In  an  early  New  York  case,  the  right  of  a  partner  to  dis- 
solve the  partnership,  it  is  said,  "is  a  right  inseparably  incident 
to  every  partnership.  Tliere  can  be  no  such  thing  as  an  Indissoluble 
partnership.  Every  partner  has  an  Indefeasible  right  to  dissolve 
the  partnership  as  to  all  future  contracts  by  publishing  his  own 
volition  to  that  effect,  and  after  such  publication  the  other  mem- 
bers of  the  firm  Have  no  capacity  to  bind  him  by  any  contract.  Even 
where  partners  covenant  with  each  other  that  the  partnership  shall 
continue  for  seven  years,  either  partner  may  dissolve  it  the  next 
day  by  proclaiming  his  determination  for  that  purpose,  the  only 
consequence  being  that  he  thereby  subjects  himself  to  a  claim  for 
damages  for  a  breach  of  his  covenant.  The  power  given  by  one 
partner  to  another  to  make  joint  contracts  for  them  both  is  not 
only  a  revocable  power,  but  a  man  can  do  no  act  to  devest  him- 
self of  the  capacity  to  revoke  it":  Skinner  v.  Dayton.  19  .Tohns. 
013-539,  10  Am.  Dec.  286.  This  language  is  quoted,  adopted,  and 
followed  In  Solomon  v.  Kirkwood,  55  Mich.  256-259.  In  Karrlck 
V.  Hannaman,  1G8  U.  S.  328-335,  Mr.  Justice  Gray,  in  delivering 
the  opinion  of  the  court,  said:  "No  partnership  can  efficiently  or 
beneflcially  carry  on  its  business  without  the  mutual  confidence 
and  co-operation  of  all  the  partners.  Even  when,  by  the  partner- 
ship articles,  they  have  covenanted  with  each  other  that  the  part- 
nersliip  shall  continue  for  a  certain  period,  the  partnership  may 
be  dissolved  at  any  time,  at  the  will  of  any  partner,  so  far  as  to 
put  an  end  to  the  partnership  relation  and  to  the  authority  of  each 
partner  to  act  for  all,  but  rendering  the  partner  who  breaks  his 
covenant  liable  to  an  action  at  law  for  damages,  as  in  other  cases 
of  breaches  of  contract.  The  only  difference,  so  far  as  concerns 
the  right  of  dissolution  by  one  partner,  between  a  partnership  for 
an  indefinite  period  and  one  for  a  specified  term.  Is  this:  In  the 
former  case  the  dissolut'on  is  no  broach  of  the  partnership  agree- 
ment, and  affords  the  other  partner  no  ground  of  complaint.  In 
the  latter  case  such  a  dissolution  before  the  expiration  of  the  time 
stipulated  is  a  breach  of  the  agreement,  and  as  such  to  be  compen- 
sated in  damages.  But  in  either  case  the  action  of  one  partner  does 
ActujiJly  dissolve  the  partnership."  If  a  partuerehip  is  formed  to  cou- 

*R1FERRNCK  TO  MONOGRAPHIC  K0TK8. 
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tinue  for  a  definite  period,  one  partner  may  at  any  time  withdraw 
and  cause  a  technical  dissohition  of  the  firm,  subject  to  liability  to 
his  partners  if  his  act  Is  wrongful:  Mason  v.  Connell,  1  Whart.  881; 
Slemmer's  Appeal.  58  Pa,  St,  168,  98  Am,  Dec.  255;  Green  v.  Waco 
State  Bank,  78  Tex,  2;  Swift  v.  Ward,  80  Iowa,  700;  Blake  v.  Dor- 
gan,  1  G.  Greene,  537;  Cape  Sable  Co.'s  Case,  3  Bland,  606;  Monroe 
V.  Connor,  15  Me.  178,  32  Am.  Dec.  148.  A  partnership  for  a  definite 
term,  which  has  not  expired,  can  be  put  an  end  to  by  the  voluntary 
assignment  by  one  of  the  p.artners  of  his  interest  in  the  business 
at  his  own  Instance,  or  at  the  instance  of  his  assignee,  against 
the  will  of  the  other  partner:  Westbrook  v.  Wheeler,  25  Ont.  559; 
Miller  v.  Brigham,  50  Cal.  615;  Monroe  v.  Hamilton,  60  Ala.  227. 
The  assignment  by  one  of  such  partners  of  all  of  his  Interest  In 
the  partnership  and  its  property  to  trustees  for  the  payment  of 
debts  operates,  ipso  facto,  as  a  dissolution  of  the  partnership,  and 
Buch  dissolution  revokes  the  authority  of  one  partner  to  bind  the 
partnership  in  reference  to  any  new  contract  except  In  settling 
and  paying  the  debts  of  the  concern:  Conrad  v.  Buck,  21  W.  Va. 
307;  Marquand  v.  New  York  Mfg.  Co.,  17  Johns.  525.  Some  con- 
sideration Is  due  those  cases  which  maintain  the  contrary  doctrine. 
Thus,  in  Henn  v.  Walsh,  2  Edw.  Ch.  129,  It  was  said  that  ♦*»  part- 
nership agreement,  like  any  other,  is  binding  upon  the  parties. 
They  must  adhere  to  Its  terms.  Neither  partner  is  at  liberty  to 
recede  from  it  against  the  will  of  the  other  without  a  sufficient 
cause.  Mere  dissatisfaction  by  one  partner  does  not  Justify  him 
In  filing  a  bill  for  a  dissolution  where,  by  the  express  agreement.  It 
Is  to  continue  for  a  definite  term,  and  the  court  will  not  Interfere 
to  dissolve  the  contract  upon  such  ground."  Similar  views  are  ex- 
pressed in  the  following  cases:  Howell  v.  Harvey,  5  Ark.  270,  39 
Am.  Dec.  376;  Berry  v.  Foulkes.  60  Miss.  576;  Van  Kuren  v.  Tren- 
ton etc.  Mfg.  Co.,  13  N.  J.  Eq.  306.  Where  the  articles  of  copart- 
nership prescribe  a  specified  period  for  its  continuance,  no  one  of 
the  partners  can,  by  purely  voluntary  acts  done  by  him,  work  its 
dissolution.  This  cannot  be  done  by  his  voluntary  assignment  of 
his  share  and  interest  in  the  partnership:  Ferrero  v.  Buhlmeyer, 
34  How.  Pr.  33;  Pearpoint  v.  Graham,  4  Wash.  C.  0.  232;  Cole  v. 
Moiley,  12  W.  Va.  730;  Cash  v.  Earnshaw,  66  111.  402.  Such  part- 
nership continues  until  it  expires  by  limitation,  and  the  partner 
who  thus  seeks  to  dissolve  it  must  still  account  for  one-half  the 
profits  accruing  therefrom:  Cole  v.  Moiley,  12  W,  Va.  730.  On 
the  authority  of  the  above  cases  it  was  held  in  Hannaman  v.  Kar- 
ri ck;  9  Utah,  236,  that  where  one  partner  forcibly  expels  the  other 
and  takes  forcible  possession  of  the  partnership  effects  and  wholly 
excludes  the  other  partner  for  a  period  prior  to  the  expiration 
fixed  by  the  partnership  agreement,  such  acts  do  not  effect  a  dis- 
solution of  the  partnership,  but  an  action  for  an  accounting  lies 
for  the  effects  and  profits  for  such  period  of  exclusion.    This  caM 
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of  Hannaman  t.  Karrick,  9  Utah,  236,  was  reversed  on  appeal  to 
the  supreme  court  of  the  United  States:  Karrick  v.  Hannaman, 
168  U.  S.  828.  In  Gerard  v.  Gateau.  84  III.  121-125,  25  Am.  Rep. 
438,  the  court  said  that  "a  party  who  Is  the  author  of  the  ill- 
feeling  between  himself  and  his  partners  ought  not  to  be  permitted 
to  make  the  relation  he  has  induced  the  ground  of  a  dissolution 
of  the  partnership.  His  conduct  may  have  been  taken  with  a 
view  to  that  very  result,  and  it  would  be  inequitable  to  allow  him 
advantage  from  his  own  wrongful  acts.  It  would  allow  one  part- 
ner, at  his  election,  to  put  an  end  to  his  own  deliberate  contract, 
when  the  other  had  been  guilty  of  no  wrongful  act  or  omission  of 
duty.  The  results  flowing  from  the  premature  dissolution  of  a 
partnership  might  be  most  disastrous  to  a  partner  who  had  em- 
barked his  capital  in  the  enterprise."  A  court  of  equity  may,  at 
the  instance  of  one  partner,  for  sufficient  cause  dissolve  a  partner- 
ship before  the  expiration  of  the  term  for  which  It  was  entered 
into.  It  is  sufficient  cause  for  dissolution  that  It  clearly  appears 
that  all  confidence  between  the  partners  has  been  destroyed,  or 
that  the  business  for  which  the  firm  was  formed  Is  Impracticable 
or  cannot  be  carried  on  except  at  a  loss:  Sleghortner  v.  Weissen- 
born.  20  M.  J.  Eq.  172;  Bishop  v.  Breckles,  Hoff.  Ch.  6S4. 


McKELVEY  v.  CREEVEY. 

[72  Connecticut,  464.] 

MORTGAGES— RIGHT  TO  SEVERED  FIXTURES.— A 
mortgagee  not  In  possession  cannot  maintain  an  action  of  replevin 
against  a  bona  fide  purcliaser  of  a  fixture  severed  from  the  mort- 
gaged premises  and  sold  by  the  mortgagor  while  in  possessioo. 

J.  C.  Chamberlain  and  E.  0.  Hull,  for  the  appellant. 

W,  H.  Comley,  Jr.,  for  the  appellee. 

406  TORRANCE,  J.  In  the  court  below  and  in  the  argu- 
ment before  this  court  the  case  proceeded  upon  the  assumption 
that  the  furnace  in  question  was  conveyed  by  the  mortgage  as 
a  part  of  the  real  estate,  by  way  of  fixture,  and  for  the  pur- 
poses of  the  argument  we  adopt  this  assumption. 

Upon  the  facts  found  the  furnace  must  be  regarded  as  hnv- 
ing  been  severed  from  the  realty  by  the  mortgagor  in  posses- 
sion before  foreclosure,  and  as  having  been  afterward  sold  by 
her  to  the  defendant,  who  bou^^ht  with  constructive  notice  of 
▲jb.  SC  R«p.  Vol.  Lxxvu.-n 
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the  mortgage,  but  otherwise  in  good  faith  and  for  value.  The 
question  presented  upon  the  record  is  whether  a  fixture  so  sev- 
ered and  sold  can  be  recovered  by  the  mortgagee  from  such 
purchaser  in  an  action  of  replevin. 

This  question  is  to  be  determined  by  our  own  law  in  rela- 
tion to  the  respective  rights  of  mortgagor  and  mortgagee  in 
the  land.  In  this  state,  as  in  many  of  our  sister  states,  "the 
law  of  mortgages  has  been  built  up  on  a  series  of  legal  fictions. 
These  have  been  created  from  time  to  time  as  a  convenient 
means  of  defining  and  regulating  the  various  estates  to  which 
conveyances  may  give  rise":  Ensign  v.  Batterson,  68  Conn.  298, 
309.  Some  of  these  fictions,  at  first  devised  and  applied  in 
courts  of  equity,  have  for  years  past  been  recognized  also  by 
courts  of  law:  Porter  v.  Seeley,  13  Conn.  564,  573.  In  fonii, 
and  in  legal  theory,  under  our  law,  a  mortgage  in  fee  is  a  con- 
veyance of  the  fee  to  the  mortgagee.  It  is  an  estate  in  the 
land  upon  condition,  to  become  absolute  upon  nonperformance 
of  the  condition.  The  mortgagee  is  owner  of  the  land,  while 
the  mortgagor  has  no  legal  estate  therein  until  he  performs 
the  condition.  If  he  fails  to  do  so,  all  his  right  to  the  land  is 
gone.  In  substance  and  effect,  however,  and  except  for  a  very 
limited  purpose,  the  mortgage  is  regarded  as  mere  security 
for  the  performance  of  the  duty  described  in  the  mortgage 
deed;  and  the  mortgagor  is  ^^"^  for  most  purposes  regarded 
as  the  sole  owner  of  the  land,  "as  well  after  forfeiture  as  before 
the  execution  of  the  deed;  and  the  mortgagee  has  rather  a 
power  than  an  interest,  the  use  of  which  is  strictly  limited  to 
the  collection  of  the  debt,  or  enforcement  of  the  duty,  which 
the  mortgage  was  intended  to  secure":  Porter  v.  Seeley,  13 
Conn.  564,  573. 

In  this  view  of  the  matter  the  "equity  of  redemption"  is 
regarded  as  the  land,  and  its  owner  as  the  owner  of  the  land, 
for  most  purposes;  while  the  "estate  in  fee"  of  the  mortgagee 
is,  except  for  a  limited  purpose,  regarded  as  personal  estate 
and  mere  security:  Waterbury  Sav.  Bank  v.  Lawler,  46  Conn. 
243,  245;  Downing  v.  Sullivan,  64  Conn.  1,  3.  In  accordance 
with  this  view,  it  has  been  held  in  the  following  cases  that  the 
estate  of  the  mortgagor  is  subject  to  dower,  descends  to  heirs, 
may  be  attached  and  set  off  on  execution,  may  as  real  estate 
confer  rights  of  settlement,  is  devisable  and  taxable  as  real 
estate,  and  is  based  upon  a  title  sufficient  to  maintain  eject- 
ment; whUe  to  the  estate  of  the  mortgagee  none  of  these  iaci- 
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dents  attach,  saye  the  right  to  maintain  ejectment:  Fish  r. 
Fish,  1  Conn.  559;  Barkhamsted  v.  Farmington,  2  Conn.  600, 
605;  Huntington  t.  Smith,  4  Conn.  235;  Roath  v.  Smith,  5 
Conn.  133;  Swift  v.  Edson,  6  Conn.  631;  Savage  t.  Dooley,  28 
Conn.  411,  78  Am.  Dec.  680. 

As  between  mortgagor  and  mortgagee,  however,  it  is  the  law 
of  this  state  that  the  latter  is  regarded  as  having  the  legal 
title  to  the  land:  2  Swift's  Digest,  Ist  ed.,  166;  Wakeman  v. 
Banks,  2  Conn.  445;  Smith  v.  Vincent,  15  Conn.  1,  38  Am.  Dec. 
52;  Downing  v.  Sullivan,  64  Conn.  1;  but  he  is  so  regarded,  as 
appears  by  the  cases  cited,  only  to  a  limited  extent  and  for  a 
limited  purpose.  He  is  regarded  as  having  the  legal  title,  and 
therefore  as  legal  owner,  mainly  for  the  purpose  of  obtaining 
by  ejectment  or  otherwise  possession  of  the  land,  and  holding 
it,  in  order  to  make  his  security  available  in  payment  of  his 
debt.  To  that  end,  in  the  absence  of  any  agreement  to  the 
contrary,  he  may  take  possession  when  he  pleases,  when  he  can 
do  so  peaceably,  and  may  bring  his  action  of  ejectment  when 
he  will,  without  previous  notice  or  demand,  and  recover  the 
land  with  all  the  crops  thereon:  '***  2  Swift's  Digest,  1st  ed., 
166.  He  has  title  and  ownership  enough  to  make  his  security 
available,  but  for  substantially  all  other  purposes  he  is  not  re- 
garded as  owner,  but  the  mortgagor  is  so  regarded,  always  sub- 
ject, of  course,  to  the  mortgage. 

It  is  upon  this  fact — that  by  our  law  the  mortgagee  is  owner 
of  the  land  for  certain  purposes — that  the  plaintiff  in  the  pres- 
ent case  bases  her  right  to  the  severed  fixture.  She  says  that 
it  was  hers  while  it  was  attached  to  the  land,  and  that  she  did 
not  lose  her  title  to  it  by  severance.  Now  it  is  true,  with  re- 
gard to  fixtures  which  the  owner  in  fee  alone  has  the  right  to 
sever,  that  they  belong  to  him  when  severed.  The  severance, 
although  it  changes  the  lesral  character  of  the  thing  from 
realty  to  personalty,  does  not  change  the  ownership.  The  own- 
ership of  severed  fixtures  is  one  of  the  incidents  of  such  an 
ownership  of  realty,  and  in  case  of  a  wrongful  severance  and 
removal,  such  owner  can  follow  the  fixture  and  reclaim  it,  or 
recover  damages  for  its  loss,  by  the  ordinary  remedies  given 
by  law  to  the  owner  of  personal  property:  Riley  t.  Boston 
Water  Power  Co.,  11  Cush.  11 ;  Moody  v.  Whitney,  34  Me.  563; 
Johnpon  r.  Elwood,  53  N.  Y.  431.  The  question,  then,  is 
whether  this  incident  attaches,  under  our  law,  to  the  estate  of 
the  mortgagee  out  of  possession.    Is  he  the  owner  of  a  severed 
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chattel  u  against  the  mortgagor  in  possession?  Upon  such 
a  question  it  is  quite  conceivable  that  different  coui'ts  would 
take,  and  in  fact  tliey  have  taken,  opposite  views. 

In  most,  perhaps  in  ail,  of  the  other  I^ew  England  states, 
and  in  some  others,  the  courts  have  held  in  effect  that  the 
mortgagee  out  of  possession  is  owner  of  the  severed  chattel, 
and  may  reclaim  it,  or  recover  for  its  loss,  from  a  purchaser 
from  the  mortgagor  in  possession,  when  the  purchase  was  mad© 
under  circumstances  like  those  in  the  case  at  bar:  Mosher  v. 
Vehue,  77  Me.  169;  Langdon  v.  Paul,  22  Vt.  205;  Sanders  v. 
Eeed,  12  N.  H.  558;  Waterman  v.  Matteson,  4  E.  I.  539,  544; 
Southbridge  Sav.  Bank  v.  Mason,  147  Mass.  500.  In  New 
Jersey,  it  has  been  held  that  such  mortgagee  could  not  main- 
tain replevin  for  a  fixture  (a  steam-engine)  ■**®  severed  and 
removed  from  the  premises  by  the  mortgagor  or  his  assigns; 
Kircher  v.  Schalk,  39  N.  J.  L.  335. 

In  our  own  state,  in  Cooper  v.  Davis,  15  Conn.  556,  it  was  in 
effect  decided  that  the  mortgagee  out  of  possession  could  not 
maintain  an  action  of  trover  for  a  fixture  severed  and  sold  by  the 
mortgagor  in  possession.  In  that  case  the  fixtures  were  severed 
and  sold  after  a  decree  of  foreclosure  and  a  judgment  and  exe- 
cution in  ejectment  had  been  obtained  by  the  mortgagee,  but 
before  the  day  fixed  for  redemption;  and  in  the  opinion  it  is 
hinted  that  they  were  severed  and  sold  with  the  design,  on  the 
part  of  the  mortgagors,  of  impairing  the  security.  That  case  in 
effect  holds  that  the  incident  of  ownership  of  severed  fixtures, 
under  circumstances  similar  to  those  existing  in  the  case  at 
bar,  is  one  that  attaches  to  the  estate  of  the  mortgagor  in  pos- 
session before  foreclosure,  and  not  to  the  estate  of  the  mort- 
gagee. The  case  was  ably  argued  by  eminent  counsel,  it  was 
carefully  considered,  and  was  decided,  all  the  judges  concur- 
ring, upon  the  single  point  that  the  mortgagee  was  not  the 
owner  of  the  severed  fixture  as  against  a  purchaser  from  the 
mortgagor  in  possession.  This  decision  was  made  in  1843  and 
has  never  been  overruled,  nor  has  its  validity  been  successfully 
called  in  question  since.  Indeed,  the  principle  underlying 
Cooper  V.  Davis,  15  Conn.  556,  was  in  effect  applied  by  this 
court  in  1877  in  the  case  of  Whiting  v.  New  Haven,  45  Conn. 
303,  where  it  was  held  that  the  mortgagor  in  possession,  rather 
than  the  mortgagee,  was  entitled  to  the  compensation  pro- 
vided for  part  of  the  mortgaged  property  taken  under  the  right 
of  eminent  domain :  although  in  some  other  jurisdictions  the 
decisions  are  the  other  way:  Keller  v.  Bading,  169  111.  152,  61 
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Am.  St.  Rep.  159;  Sherwood  v.  Lafayette,  109  Ind.  411,  58  Am. 
Rep.  414.  While  that  case  stands,  it  is  decisive  of  the  present 
case  in  favor  of  the  defendant;  for  if,  under  the  circum- 
stances, the  mortgagee  cannot,  for  want  of  title,  recover  from 
the  purchaser  the  value  of  the  fixture  as  damages,  neither  can 
he  maintain  an  action  of  replevin  against  such  purchaser;  be- 
cause under  that  decision  such  mortgagee,  as  against  such  pur- 
chaser, has  neither  ^"^^  property  in  the  fixture  nor  a  right  to 
its  immediate  possession,  nor  is  it  wrongfully  detained  from 
him. 

The  plaintiff  claims,  in  effect,  that  Cooper  v.  Davis,  15  Conn. 
556,  should  be  overruled,  because  the  doctrine  of  that  case  is: 
1.  Inconsistent  with  the  view  held  in  this  state  that  a  mort- 
gage in  fee  conveys  an  estate  in  fee ;  and  3.  It  operates  harshly 
and  even  unjustly  against  the  mortgagee. 

As  to  the  claimed  inconsistency,  that  is,  perhaps,  true,  but 
it  is  at  most  a  technical  rather  than  a  real  one,  and  our  law 
relating  to  mortgages  is  full  of  such  inconsistencies.  The  doc- 
trine that  severed  and  removed  fixtures  belong  to  the  mort- 
gagor rather  than  to  the  mortgagee  is  no  more  inconsistent 
with  our  theory  of  the  estates  of  each  than  is  our  doctrine  that 
dower  and  most  of  the  other  incidents  of  legal  estates  attach 
to  the  estate  of  the  mortgagor  and  not  to  that  of  the  mort- 
gagee. 

With  regard  to  the  other  claim  of  the  plaintiff,  it  may  be 
true  that  the  rule  adopted  in  Cooper  v.  Davis,  15  Conn.  556, 
operates  harshly  at  times  against  the  mortgagee;  but  the  ques- 
tion is  whether  the  opposite  rule  would  not  operate  still  more 
harshly  and  unjustly  as  against  the  mortgagor  in  possession, 
and  purchasers  from  him.  The  real  interest  of  the  mortgagee 
in  the  land  is  measured  by  the  amount  of  his  debt  and  not  by 
his  deed.  If  the  severance  of  a  fixture  does  not,  in  fact,  dimin- 
ish his  security,  if  after  it  is  severed,  as  before,  his  security  is 
ample,  there  exists  no  good  reason  why  he  should  be  held  to 
be  the  owner  of  the  severed  fixture.  He  can  prevent  by  in- 
junction waste  that  would  really  diminish  his  security;  he  can 
take  possession  of  the  land  at  once  or  obtain  it  by  the  aid  of  a 
court  of  law,  and  can  hold  it  till  his  debt  is  paid.  In  addition 
to  this,  he  is  protected  by  a  criminal  statute  against  waste  done 
with  intent  to  defraud  him,  or  with  intent  to  lessen  the  value 
of  the  property:  Gen.  Stats.,  sec.  1445.  The  evils  and  incon- 
veniences which  the  plaintiff  claims  inevitably  follow  from  the 
adoption  of  the  rule  applied  in  Cooper  t.  Davis,  16  Conn.  556, 
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hare  not  heretofore  been  seriously  felt  in  this  state,  nor  do  we 
think  they  will  -be  in  the  future. 

On  the  other  hand,  the  adoption  of  the  opposite  rule  would 
^"^^  work  serious  inconvenience  and  annoyance  to  mortgagors 
in  possession  and  those  dealing  with  them.  It  would,  in  effect, 
make  the  mortgagor  in  possession  liable  to  an  action  at  law 
for  waste,  while  under  our  law  heretofore  he  has  not  been  re- 
garded as  liable  at  law  for  waste:  1  Swift's  Digest,  Ist  ed.,  166; 
and  it  would  limit  very  materially  the  power,  hitherto  exercised 
by  mortgagors  in  possession,  of  dealing  with  the  land  as  their 
own,  in  reference  to  removal  of  fixtures  and  the  commission 
of  acts  of  technical  waste. 

This  view  of  the  matter  is  very  well  expressed  in  the  opinion 
in  the  New  Jersey  case  of  Kircher  v.  Schalk,  39  N.  J.  L.  339, 
as  follows:  "Mortgagors  in  possession  of  estates  subject  to  mort- 
gages past  due  are  constantly,  for  purposes  of  repair  or  profit, 
detaching  and  removing  buildings,  fixtures,  fences,  trees,  and 
other  similar  articles,  without  intending  to  impair,  or,  in  fact, 
impairing  the  substantial  rights  of  the  mortgagees.  If,  for 
every  removal,  the  occupants  and  those  into  whose  possession 
the  detached  articles  come,  are  liable  to  trover  or  replevin,  at 
the  instance  of  parties  whose  real  rights  have  not  been  in- 
fringed, the  privileges  of  land  owners  are  less  than  they  are" 
generally  esteemed,  and  less  than  they  need  be  for  purposes 
of  justice." 

On  the  whole  we  are  of  the  opinion  that  the  rule  adopted 
in  Cooper  v.  Davis,  15  Conn.  556,  is,  in  view  of  our  doctrine 
as  to  mortgages,  founded  in  good  sense  and  upon  solid  reasons, 
and  should  be  applied  in  cases  like  the  one  at  bar. 

It  may  be  that  the  mortgagee  could  recover  damages  for  the 
intentional  removal  of  fixtures  whereby  the  value  of  the  secur- 
ity is  impaired  to  his  detriment,  but  that  question  is  not  before 
us  here  and  is  not  decided. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


FIXTURES.— A  MORTGAGEE  MAY  REPLEVY  fixtures 
wrongfully  detached  and  taken  from  the  mortgaged  property,  If 
the  mortgage  vests  him  with  the  legal  title  or  with  the  right  of 
immediate  possession:  Note  to  Lavenson  v.  Standard  Soap  Co.,  13 
Am.  St.  Rep.  153.  154.  See.  too,  Philadelphia  etc.  CJo.  v.  Miller,  20 
"Wash.  607,  72  Am.  St,  Rep.  138. 
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EOMEO  T.  MARTUCCL 
[72  Connecticut,  504.] 

SALES  BY  CONSIGNEE,  WHEN  VOID.— If  a  consignee  of 
goods,  in  violation  of  the  coutiact  of  consignment  and  out  of  tlie 
usual  course  of  business,  transfers  to  anotlier,  the  consignor  ia 
entitled  to  retake  bis  property,  notwithstanding  it  may  have  been 
so  transferred  to  an  innocent  purchaser  for  value. 

SALES— CONSIGNMENT  OF  GOODS  ON  COMMISSION- 
RIGHT  OF  CONSIGNOli  TO  RETAKE.— Under  a  contract  of  con- 
signment of  goods  for  sale  on  commission,  the  consignor  is  not  es- 
topped from  setting  up  his  title  as  against  an  innocent  purchaser  of 
the  goods  from  the  consignee,  when  such  purchaser  buys  them  ou 
the  same  day  that  they  are  received  as  part  of  Ms  purchase  of  the 
entire  stock  of  goods  and  business  of  the  consignee. 

E.  H.  Tyner,  for  the  appellant. 

J.  E.  O'Connor,  for  the  appellee. 

^^  HAMERSLEY,  J.  The  finding  is  in  some  respects 
strongly  suggestive  of  bad  faith  on  the  part  of  the  defendant; 
but  as  the  court,  notwithstanding  the  suggestive  appearances^ 
finds  that  the  defendant  paid  a  reasonable  price  after  inquiry 
and  without  notice  of  defect  in  title,  he  must  be  treated  as  an 
innocent  purchaser  for  value. 

We  have,  then,  these  facts:  Ricciardelli  and  Brother,  retail 
grocers  in  New  Haven,  agreed  to  sell  on  commission  for  the 
plaintiff,  a  wholesale  grocer  in  New  York,  a  quantity  of  groceries 
valued  at  five  hundred  and  fifty-nine  dollars.  The  goods  were 
received  on  consignment  at  New  Haven  on  January  20th,  and 
the  same  day  the  Ricciardellis,  for  the  lump  price  of  nine  hun- 
dred and  sixty-five  dollars,  sold  their  grocery  store,  stock  (in- 
cluding the  plaintiff's  property),  fixtures,  household  furniture, 
and  goodwill  of  business,  to  the  defendant,  a  purveyor  of  con- 
tract laborers  in  New  York,  and  then  disappeared  without  ac- 
counting to  the  plaintiff.  This  action  was  brought  the  next 
day. 

There  is  no  doubt  as  to  the  relation  between  the  plaintiff  and 
the  Ricciardellis;  it  is  that  of  principal  and  factor,  a  relation 
long  regarded  as  beneficial  in  the  transaction  of  business,  and 
one  whose  legal  effect  has  been  defined  by  numerous  decisions: 
Lawrence  t.  Stonington  Bank,  6  Oonn.  521,  687.  The  prop- 
erty consigned  is  bailed,  and  remains  in  the  ownership  of  tbe 
consignor  until  disposed  of  by  the  consignee  in  pursuance  of 
the  agency  established  by  the  fact  of  the  consignment.  If  tbe 
consignee,  in  violation  of  the  consignment  and  out  of  the  usual 
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course  of  business,  transfer  to  another,  the  consignor  is  entitled 
to  retalce  his  property,  notwithstanding  it  may  have  been  so 
transferred  to  an  innocent  purchaser  for  value.  This  princi- 
ple is  too  thoroughly  established  to  permit  of  argument.  The 
transfer  by  the  Ricciardellis  was  in  plain  violation  of  the  con- 
signment; no  serious  claim  to  the  contrary  ia  made  or  can  be 
maintained. 

The  only  real  question  is  whether  the  plaintiff  has  done  '^^^ 
anything  which  estops  him  from  setting  up  his  right  as  con- 
signor. If  by  his  voluntary  action  he  clothed  the  Eicciardellis 
with  an  appearance  of  ownership  beyond  that  involved  in  the 
ordinary  contract  of  consignment,  and  the  defendant  was  there- 
by deceived  to  his  damage,  he  is  estopped  from  denying  the 
authority  thus  evidenced  by  his  acts.  This  principle  is  rooted 
in  justice  and  has  been  applied  to  a  great  variety  of  conditions. 
Such  action  by  the  owner  of  property  may  furnish  evidence  of 
fraud,  and  the  question  of  estoppel  is  sometimes  confused  with 
that  of  fraudulent  transfer.  Possession  may  be  evidence  of 
fraud  when  it  conceals  the  usual  evidence  of  a  change  of  title. 
This  applies  especially  to  the  mortgage  or  pledge  of  personal 
property  where  the  mortgagor  is  presumed  to  remain  owner  of 
the  property  unless  there  is  a  change  of  possession.  But  it  is 
different  where  property  known  to  belong  to  one  man  comes 
into  the  possession  of  another;  in  such  case  it  becomes  a  matter 
of  inquiry  whether  he  has  borrowed  it,  or  hired  it,  or  pui*ohascd 
it;  and  this  ought  to  be  ascertained  by  him  who  proposes  to 
trust  his  property  upon  the  faith  of  this  appearance:  Forbes  v. 
Marsh,  15  Conn.  384,  397.  Accordingly,  cases  of  conditional 
sale  made  bona  fide  have  been  held  good;  and  in  the  modern 
and  somewhat  perilous  enlargement  of  such  sales,  the  fact  of 
actual  intent  and  good  faith  is  made  the  test  of  the  transaction: 
Lewis  V.  McCabe,  49  Conn.  141,  155,  44  Am.  Eep.  217;  Mack 
V.  Story,  57  Conn.  407,  413. 

But  here  there  is  no  question  as  to  the  nature  of  the  trans- 
action; it  is  the  ordinary  contract  of  consignment.  There  is 
no  question  of  fraud  on  the  part  of  the  owner;  the  good  faith 
of  his  conduct  is  neither  directly  nor  indirectly  impugned. 
The  sole  claim  is  that  he  has  "voluntarily  permitted  another 
to  hold  himself  out  to  the  world  as  being  the  true  owner,  and 
for  this  purpose  intrusted  him  with  the  exclusive  possession 
or  other  indicia  of  title,  under  circumstances  which  would  nat- 
urally tend  to  mislead."  The  cases  where  the  real  owner  has 
been  estopped  by  having  clothed  the  possessor  with  indicia  oi 
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title  for  snchi  purposes  and  under  such  circumstances,  are 
many;  but  "all  these  cases  proceed  upon  the  ground  that  the 
owner  has  deliberately  assumed  a  false  position,  and  a  ^^^ 
character  inconsistent  with  that  of  owner,  which,  if  changed, 
would  result  in  fraud  and  damage."  They  have  no  application 
to  a  case  where  the  acts  of  the  owner  are  confined  to  those 
Incident  to  a  legitimate  bailment  or  consignment.  "Every 
borrower  or  bailee  for  hire  uses  the  thing  bailed,  in  many  re- 
spects, as  his  own;  and  his  conduct,  to  some  extent,  furnishes 
a  false  index  of  property;  but  yet,  the  legal  powers  and  duties 
of  bailee  being  entirely  consistent  with  the  true  position  and 
character  of  the  owner,  the  rights  of  the  bailor  will  be  pro- 
tected against  the  abuse  of  the  bailee's  powers,  though  he  were 
to  sell  the  property  bailed  to  a  bona  fide  purchaser":  Baldwin 
V.  Porter,  1?  Conn.  473,  482,  483.  A  consignee  differs  from  an 
ordinary  bailee,  mainly  in  that  he  is  authorized  to  sell  in  the 
ordinary  course  of  business;  but  if  he  sell  out  of  the  ordinary 
course  of  business  he  abuses  his  powers,  and  against  this  abuse 
the  consignor  is  protected  like  any  other  bailor. 

When  a  mortgagee  leaves  the  property  mortgaged  in  the 
possession  of  the  mortgagor,  possession  under  such  circum- 
stances may  be  treated  as  an  index  of  title;  it  is  inconsistent 
with  the  real  transaction  which  demands  a  change  of  posses- 
sion, and  the  mortgagee  deliberately  puts  himself  in  a  false 
position.  But  in  the  case  of  a  consignment,  the  reverse  is  true. 
Possession  by  the  consignee  is  consistent  with  the  transaction, 
»nd  is  evidence  of  the  authority  pertaining  to  that  transaction, 
but  furnishes  no  other  index  of  title  as  against  the  consignor. 
Some  act  of  the  consignor  inconsistent  with  ihe  true  relation 
is  necessary  for  that  purpose ;  as  if  the  bill  for  goods  consigned 
were  made  out  as  one  for  goods  sold,  or  a  bill  of  lading  were 
given  which  treats  the  consignee  as  owner  or  purchaser.  In 
such  way  the  consignor  may  put  himself  in  a  false  position,  so 
that,  if  the  rights  of  an  innocent  purchaser  intervene,  he  can- 
not change  that  position  without  fraud  and  damage.  There 
may  be  oiher  acts  by  which  a  consignor  may  be  estopped  from 
asserting  his  title,  but  they  must  be  equivalent  in  force  to  the 
ones  indicated. 

In  the  present  case,  it  does  not  appear  whether  the  goods 
consigned  and  received  on  the  day  of  the  sale  had  been  un- 
packed ***  when  the  defendant  first  examined  the  stock;  it  U 
immaterial,  except  as  bearing  on  the  good  faith  of  the  defend- 
ant; but  if  he  had  then  asked  for  some  evidence  of  ownership. 
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te  could  only  have  been  shown  a  bill  for  goods  consigned,  and 
the  real  character  of  the  Eicciardellis'  possession  would  have 
been  appparent.  The  defendant  chose  to  rely  on  the  authority 
of  the  possessors  to  sell  in  their  retail  business  indicated  only 
by  the  possession  described.  He  would .  have  been  protected 
in  a  purchase  within  the  scope  of  such  authority,  which  was 
real  as  well  as  apparent.  But  the  selling  out  of  the  whole  busi- 
ness was  not  within  the  scope  of  that  authority.  It  does  not 
necessarily  follow  that  a  retail  dealer,  authorized  in  the  or- 
dinary course  of  business  to  sell  the  articles  on  his  shelves,  is 
therefore  the  owner  of  the  whole  business  and  every  article  in 
his  possession.  If  he  attempts  to  sell  his  business  and  stock  as 
a  single  chattel,  he  enters  upon  an  outside  and  independent 
transaction;  the  purchaser  cannot  retain,  as  against  the  real 
owner,  portions  of  that  stock  held  under  consignment,  unless 
the  owner  has  clothed  the  consignee  with  some  index  of  own- 
ership beyond  that  incident  to  the  fact  of  a  consignment. 
"Where  a  principal  with  full  knowledge  permits  liis  factor  "to 
transact  the  ordinary  business  of  a  merchant  in  his  own  name, 
he  would  even  then  be  bound  by  his  acts  only  so  far  as  they 
were  within  the  ordinary  mode  of  transacting  that  particular 
branch  of  business,  provided  there  were  no  circumstances  tend; 
ing  to  show  that  he  permitted  him  to  use  his  own  name  with 
a  view  of  imposing  upon  others'*:  Potter  v.  Dennison,  10  111. 
690,  598. 

The  plaintiff  has  done  nothing  to  mislead,  unless  every  con- 
signment is  misleading.  He  gave  the  Eicciardellis  possession, 
but  it  was  the  possession  of  consignees  only.  He  knew  that 
the  goods  were  to  be  sold  by  the  consignees  in  their  retail 
store  in  connection  with  their  other  stock,  and  that  the  goods 
were  to  be  sold  at  retail  in  the  name  of  the  consignees;  but 
these  are  the  ordinary  incidents  of  a  consignment  to  a  retail 
merchant:  Ex  parte  Dixon,  L.  R.  4  Ch.  Div.  133,  136,  137; 
Slack  v.  Tucker,  23  Wall.  321,  330;  Potter  v.  Dennison,  10  HI. 
598. 

512  ipijg  conduct  of  the  plaintiff  amounts  to  a  consignment 
of  his  goods  for  sale  in  the  ordinary  course  of  business,  and 
nothing  more.  His  title  cannot  be  defeated  by  any  disposition 
of  his  property  not  within  the  agency  established  by  such  con- 
signment. A  consignee  cannot  transfer  the  property  in  pay- 
ment of  his  own  debt:  Benny  v.  Pegram,  18  Mo.  191,  59  Am. 
Dec.  298.     He  must  sell  in  the  market  where  he  transacts  hxua." 
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ness:  Wootters  v.  Kaufman,  73  Tex.  395,  399;  Catlin  t.  Bell, 
4  Camp.  183;  Marr  v.  Barrett,  41  Me.  403.  He  cannot  sell  by 
way  of  barter:  Guerreiro  v.  Peile,  3  Bam.  &  Aid.  616,  618. 
He  cannot  pledge  the  goods  consigned:  Paterson  v.  Tash, 
Strange,  1178;  Kuckein  v,  Wilson,  4  Barn.  &  Aid.  443,  447; 
Kelly  V.  Smith,  1  Blatchf.  290,  293;  Gray  v.  Agnew,  95  111.  315. 
To  turn  over  the  goods  consigned  to  another  by  a  sale  of  his 
business  and  stock  in  trade  is  as  distinctly  a  disposition  foreign 
to  the  consignment  and  for  the  benefit  of  the  consignee,  as  a 
pledge,  or  sale  in  payment  of  consignee's  debt,  or  a  barter.  *TBy 
the  general  rule,  a  factor  cannot  bind  the  principal  by  a  dis- 
position of  his  property  out  of  the  ordinary  course  of  busi- 
ness": Commercial  Nat.  Bank  v.  Heilbronner,  108  N.  Y.  439, 
444:  Warner  v.  Martin,  11  How.  209,  224. 

We  are  asked  to  treat  the  ordinary  incidents  of  a  bona  fide 
consignment  as  sufficient  indicia  of  title  to  enable  the  con- 
signee to  bind  his  principal  by  every  act  of  ownership,  as 
against  an  innocent  third  party.  This  would  involve  the  re- 
versal of  the  whole  line  of  cases  by  which  the  contract  of  con- 
signment has  been  recognized  and  defined. 

The  court  erred  in  overruling  the  claim  of  the  plaintiff  that 
upon  the  special  facts  found  the  goods  in  question  were  still 
the  property  of  the  plaintiff,  and  that  he  is  entitled  to  the  im- 
mediate possession  thereof. 

There  is  error,  the  judgment  of  the  court  of  common  pleas 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

In  this  opinion  the  other  judges  concurred,  except  Andrews, 
C.  J,,  and  Hall,  J.,  who  dissented. 

MR,  CHIEF  JUSTICE  ANDREWS  and  Mr.  Justice  Hall  dis- 
Bentpd,  the  latter  paying  that:  "In  the  present  case  a  small  retail 
grocery  business  was  carried  on  by  two  brothers  at  an  established 
place  of  business,  under  their  own  name  of  Rlcclardelll  and 
Brother.  There  was  nothing  to  Indicate  that  they  did  a  commis- 
sion business,  or  that  they  had  goods  In  their  store  which  did  not 
belong  to  them,  or  that  they  acted  as  agents  for  anyone.  On  the 
contrary,  by  carrying  on  the  business  In  their  own  names.  In  the 
manner  in  which  such  a  business  is  ordinarily  conducted,  they 
held  themselves  out  to  the  world,  not  only  by  selling  the  goods 
in  their  store  as  their  own,  but  by  the  various  ways  in  which  the 
proprietorship  of  such  a  business  Is  advertised,  as  the  owners  of 
the  business  and  of  the  stock  in  trade  in  their  store.  With  full 
knowledge  of  these  facts,  the  plaintiff  shipped  to  them  a  quantity 
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of  groceries  to  be  placed  by  them  In  their  store  as  part  of  the 
stock  of  their  said  business,  and  to  be  sold  by  them  in  their  said 
business  at  retail  In  the  same  manner  that  they  sold  their  own 
goods  In  their  retail  business.  The  authority  thus  conferred  in- 
cluded, and  doubtless  contemplated,  the  right  of  Ricciardelli  and 
Brother,  not  alone  to  sell  the  goods  at  retail,  but  in  the  general 
conduct  of  their  retail  business  to  hold  themselves  out  as  both 
having  the  right  to  sell,  and  as  having  the  full  title  to,  these  goods 
as  a  part  of  their  entire  stock.  The  right  of  ownership  and  the 
right  to  sell  are,  of  course,  to  be  distinguished,  but  in  the  conduct 
of  their  retail  business  Ricciardelli  and  Brother  properly  repre- 
sented themselves  as  possessing  both.  If  they  were  authorized, 
in  the  conduct  of  their  retail  business,  to  hold  themselves  out  to 
the  public  as  being  the  owners  of  their  stock  in  trade,  they  were 
clothed  with  the  power  to  lead  people  to  believe  that  they  had 
such  a  title  as  would  enable  them  to  sell  the  entire  stock  at  one 
time.  The  defendant  evidently  purchased  the  goods,  not  in  reliance 
upon  an  apparent  right  of  Ricciardelli  and  Brother  to  sell  at  re- 
tail, but  upon  the  indicia  of  ownership  with  which  they  were 
clothed  by  the  plaintiff.  The  defendant  visited  the  store  and 
examined  It,  and  Inquired  about  the  business  and  its  proprietors. 
He  learned  nothing  to  indicate  that  it  was  a  commission  or  agency 
business,  but  everything  to  indicate  that  it  was  a  retail  grocery 
business,  carried  on  in  the  ordinary  manner;  and  that  Ricciardelli 
and  Brother  were  the  proprietors  and  owners  of  the  business  and 
stock. 

"I  am  of  the  opinion  that  the  facts  found  show  that  the  plaintiCC 
voluntarily  clothed  his  agents  with  the  indicia  of  a  full  title  to  the 
goods  In  question;  that  the  defendant  had  reasonable  ground  to 
believe  that  Ricciardelli  and  Brother  were  the  owners  of  the  goods; 
that  the  plaintifiC  is  estopped  from  denying  the  authority  of  his 
agents  to  sell  to  the  defendant,  and  therefore  that  there  was  no 
error  in  the  Judgment  of  the  court  of  common  pleas." 

Judge  Hall  also  said:  "The  authorities  upon  this  subject  are 
numerous.  In  the  often  cited  case  of  Pickering  v.  Busk,  15  East, 
37,  the  action  was  trover,  and  it  appeared  that  one  who  was  both 
a  broker  and  also  engaged  In  the  hemp  trade  purchased  for  the 
plaintiff,  a  merchant,  a  quantity  of  hemp  which  at  the  plaintiff's 
request  was  delivered  to  the  broker,  and  upon  the  wharfinger's 
books  was  transferred  from  the  name  of  the  seller  to  that  of  the 
broker.  The  latter,  without  actual  authority  to  sell,  sold  the  hemp 
to  the  defendant's  assignors  for  value.  Lord  Ellenborough,  O.  J., 
said;  'I  cannot  subscribe  to  the  doctrine  that  a  broker's  engage- 
ments are  necessarily,  and  in  all  cases,  limited  to  his  actual  au- 
thority  It  is  clear  that  he  may  bind  his  principal  within  the 

limits  of  the  authority  with  which  he  has  been  apparently  clothed 

by  the  principal  In  respect  to  the  subject  matter The  sale 

was  made  by  a  person  who  had  all  the  indicia  of  property.'    , 
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"This  court  said  In  Baldwin  v.  Porter,  12  Co  an.  473,  482:  'It  is 
a  general  principle  that  no  man  can  sell  property  or  transfer  title 
to  that  which  he  does  not  own;  nor  can  one  man's  property,  with- 
out his  consent,  be  rendered  subject  to  the  demands  of  another. 
To  this  rule  there  are  excoptiou!<-.  but  ihey  are  such  as  become 
necessary  to  protect  innocent  persons  against  fraud There- 
tore,  it  has  been  hoiden  tiiat  if  the  owner  of  goods  voluntarily 
permit  another  to  hold  himself  out  to  the  world  as  being  the  true 
owner,  and  for  this  purpose  intrust  him  with  the  exclusive  pos- 
session or  other  indicia  of  title,  under  circumstances  which  would 
naturally  tend  to  mislead,  he  shall  be  concluded  by  the  sale  of  It 
to  an  innocent  and  mi.stalcen  purchaser.' 

"Nixon  V.  Brown,  57  N.  H.  34,  was  an  action  of  trover.  An 
agent  with  the  plaiutiCf's  money  purchased  a  horse  for  him,  taking, 
without  authority,  a  bill  of  sale  In  his  own  name.  With  knowledge 
of  the  facts,  the  plaintifiC  permitted  him  to  go  away  with  the  horse 
and  bill  of  sale.  The  agent  having  sold  the  horse  to  the  defend- 
ant, who  purchased  for  cash  and  without  notice  of  the  agency, 
absconded.  In  sustaining  the  title  of  the  defendant.  Smith,  J., 
said:  'When  the  purchaser  knows  he  Is  dealing  with  an  agent,  it 
Is  his  duty  to  inquire  Into  the  nature  and  extent  of  the  authority 
conferred  by  the  principal,  and  to  deal  with  the  agent  accordingly. 
But  when  the  agency  is  not  known,  and  the  principal  has  clothed 
the  agent  with  powers  calculated  to  Induce  innocent  third  persons 
to  believe  that  the  agent  owned  the  property,  or  had  power  to 
sell,  the  principal  is  bound,  and  strangers  will  not  suffer.' 

"The  case  of  Heath  v.  Stoddard,  91  Me.  499,  decided  In  1898. 
was  an  action  of  replevin  by  the  owner  of  a  piano  who  had  In- 
trusted it  with  one  Spencer,  who  was  a  dealer  in  pianos,  to  take 
It  and  leave  It  at  the  defendant's  house,  but  without  authority  to 
sell  It;  the  plaintiff  himself  to  go  there  in  a  day  or  two  and  sell 
It  If  he  could.  The  plaintiff  had  a  verdict.  We  quote  from  the 
opinion  of  the  supreme  court  sustaining  defendant's  exception  to 
the  charge  of  the  trial  Judge:  'A  principal  is  not  only  bound  by 
the  acts  of  his  agent,  whether  general  or  special,  within  the  au- 
thority which  he  has  actually  given  him,  but  he  Is  also  bound  by 
his  agent's  acts  within  the  apparent  authority  which  the  principal 
himself  knowingly  permits  his  agent  to  assume,  or  which  he  holds 

the  agent  out  to  the  world  as  possessing Whether  or  not  a 

principal  Is  bound  by  the  acts  of  his  agent,  when  dealing  with  a 
third  person  who  does  not  know  the  extent  of  his  authority,  de- 
pends, not  so  much  upon  the  actual  authority  g\\&a  or  intended 
to  be  given  by  the  princii)al,  as  upon  the  question.  What  did  such 
third  person,  dealing  with  the  agent,  believe  and  have  a  right  to 
believe  as  to  the  agent's  authority,  from  the  acts  of  the  principal?* 
Among  the  many  other  cases  In  which  the  same  principle  Is  ap- 
plied are  Saltus  v.  Everett,  20  Wend.  267,  268,  82  Am.  Dec.  541: 
McNeil  V.  Tenth  Nat  Bank,  46  N.  Y.  825,  7  Am.  Rep.  841;  Barnard 
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T.  Campbell,  58  N.  T.  73,  17  Am.  Rep.  208;  Edwards  t.  Dooley,  120 
N.  T.  640;  Locke  r.  Lewis,  124  Mass.  1,  26  Am.  Rep.  681;  Hubbard 
T.  Tenbrook,  124  Pa.  St.  291,  10  Am.  St,  Rep.  B86;  Griggs  v.  Selden, 
58  Vt  661. 

"The  apparent  authority  of  the  agent  which  thus  binds  the 
t)Tincipal,  beyond  that  actually  conferred,  must  always  be  de- 
duced from  authorized  acts  of  the  agent,  and  from  surrounding 
facts  with  a  knowledge  of  which  the  principal  is  chargeable,  and 
not  fi  jm  the  acts  of  the  agent  himself  in  excess  of  his  authority 
and  of  which  the  principal  had  no  notice.  The  public  may  safely 
Judge  the  agent's  authority  from  the  garb  with  which  his  principal 
has  invested  him,  but  not  from  that  with  which  he  has  clothed 
himself.  To  intrust  an  agent  or  bailee  with  the  mere  possession  of 
property  does  not  give  him  an  apparent  authority  to  sell,  nor  will 
possession  with  power  to  sell  always  justify  an  inference  of  owner- 
ship in  the  agent.  Whether  an  innocent  third  person  may  justly  at- 
tribute to  an  agent  powers  which  he  does  not  possess,  whether  he 
may  properly  deal  with  him  as  a  principal,  or  may  treat  one  who  is 
intrusted  with  both  the  possession  and  the  power  to  sell  as  the  owner 
of  the  goods,  must  depend  to  a  great  extent  up<«  the  facts  peculiar 
to  each  case.  Established  customs,  and  usages  of  trade,  the  char- 
acter of  the  agent's  business,  and  the  manner  in  which  it  is  con- 
ducted, and  other  circumstances  which  ought  to  warn  a  prudent 
person  against  treating  as  owner  one  who  has  the  possession  of 
personal  property  and  who  offers  it  for  sale,  often  control  the 
decision  of  particular  cases. 

"In  Levi  V.  Booth,  58  Md.  305,  42  Am.  R.ep.  332,  the  owner  of  a 
valuable  diamond  ring  placed  it  in  the  hands  of  a  street  peddler 
of  articles  of  jewelry,  and  who  had  no  established  place  of  busi- 
ness; with  authority  to  obtain  a  match  for  It,  or,  failing  in  that, 
to  procure  an  offer  for  it,  but  without  authority  to  sell.  The  de- 
fendants, who  claimed  to  have  purchased  the  ring  of  the  peddler 
for  cash  and  otlier  goods,  were  pawnbrokers  and  dealers  In  jewelry, 
who  had  been  in  the  habit  of  selling  goods  to  the  peddler  on 
credit.  Upon  these  facts  a  verdict  for  the  plaintiff  for  the  value 
of  the  rin.!»  In  an  action  of  trover  was  affirmed  upon  appeal. 

"In  Meldrum  v.  Snow,  9  Pick.  441,  445,  20  Am.  Dec.  489,  In  sus- 
taining the  title  of  the  brewers  of  certain  casks  of  beer,  against 
the  attaching  creditors  of  a  retail  dealer  In  whose  hands  the 
brewers  had  placed  It  to  be  sold  In  his  retail  trade,  the  court 
said  that  the  custom  of  poor  persons  of  taking  beer  to  sell  ap- 
peared to  be  so  general  that  the  retailers  would  not  be  supposed 
to  be  the  owners  of  the  beer,  and  that  therefore  no  Injury  could 
•arise  to  their  creditors.  As  a  further  reason  for  Its  decision,  the 
court  said:  *It  being  beneficial  to  the  community  to  Introduce  the 
use  of  beer,  public  policy  would  justify  us  In  favoring  the  cus- 
tom.' " 
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FACTORS— SALES  BT.-TO  PASS  THE  TITLE  of  the  prln- 
dpal's  property,  a  factor  must  sell  according  to  the  usages  of  trade: 
Benny  v.  Rhodes,  18  Mo.  147,  59  Am.  Dec.  293.  On  sales  by  fac- 
tors, see  the  monographic  notes  to  Williams  v.  Merle,  25  Am.  Dec. 
615,  616;  Bigelow  v.  Walker,  58  Am.  Dec.  162,  163.  On  the  vest- 
ing of  title  by  a  consignment  for  sale,  see  the  monographic  note 
to  Aetna  Powder  Co.  t.  Hildebrand,  45  Am.  St  Rep.  203-210. 


PLATT  T.  WATERBURY. 
[72  Connecticut,  531.] 

A  MUNICIPAL  CORPORATION  IS  LIABLE  FOR  THE 
ACTS  OF  ITS  COMMISSIONERS  within  the  scope  of  their  author- 
ity. 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS.— 
Whether  or  not  the  use  of  a  river  by  a  riparian  proprietor  is  a 
reasonable  use  'n  view  of  the  rights  of  other  riparian  proprietors 
depends  largely  on  the  circumstances  of  each  case,  and  is  essen- 
tially a  question  of  fact. 

WATERS  AND  WATERCOURSES  —  POLLUTION  —  NUI- 
SANCE.—The  use  of  a  stream  for  drainage  may,  under  some  cir- 
cumstances, be  reasonable,  although  the  water  is  tiierebj-  rendered 
unlit  for  its  primary  use,  but  the  conceutrution  of  the  filth  ac- 
cumulated by  one  proprietor,  whether  an  individual  or  a  municipal 
corporation,  and  It.s  discharge  into  the  stream  in  such  quantities 
that  it  Is  necessarily  carried  to  the  premises  of  another,  where  it 
produces  a  nuisance  dangerous  to  his  health  and  destructive  of  the 
value  of  his  property.  Is  unreasonable  and  creates  liability. 

WATERS  AND  WATERCOURSES— POLLUTION.— MUNIC- 
IPAL CORPORATIONS  CANNOT  ACQUIRE  BY  PRESCRIP- 
TION any  right  to  maintain  a  nuisance,  consisting  In  the  pollution 
of  a  stream,  to  the  necessary  Injury  of  the  health  and  property  of 
another. 

GOVERNMENTAL  USB  may  Include  any  act  which  the 
state  may  lawfully  perform  or  authorize,  and  In  this  sense  a  gov- 
ernniontal  act  Is  one  done  In  pursuance  of  some  duty  Imposed  by 
the  state  on  a  person,  individual  or  corporate,  which  is  one  per- 
taining to  the  administration  of  government,  and  is  Imposed  as 
an  absolute  obligation  on  a  person  who  receives  no  profit  or  ad- 
vantage peculiar  to  himself  from  Its  execution. 

WATERS  AND  WATERCOURSES  —  POLLUTION  BY 
MUNICIPAL  CORPORATION.— The  mere  granting  of  authority 
to  a  city  to  construct,  for  the  convenience  and  benefit  of  Its  inhabit- 
ants, sewers  adapted  to  carry  off  refuse  matter  to  some  neighboring 
Htream,  does  not  necessarily  nialie  such  nse  of  the  sewers  a  gov- 
ernmental use  no  as  to  exempt  the  city  from  liability  to  lower 
rlpai-Ian  proprietors  Injured  by  such  sewage. 

WATERS  AND  WATERCOURSES— POLLUTION  BY  MU- 
NiriP.VL  CORPORATIONS.- The  right  of  a  city  to  pour  Into  .i 
river  surface  drainage  doe.s  not  Include  the  right  to  mix  with  that 
drninage  filthy  and  noxious  substances  in  such  quantities  that  the 
river  cannot  dilute  them  nor  safely  carry  them  oft  without  injury 
to  the  property  of  others.    The  latter  act  Is,  In  effect,  an  appiopil- 
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tlon  of  the  bed  of  the  river  as  an  open  sewer  to  carry  such  sub- 
stances to  the  property  of  the  lower  proprietor,  and  is  an  invasion 
of  liis  property  rights.  When  done  for  a  public  purpose  this  may 
become  juc-tiflable,  but  only  upon  payment  of  compensation  for  the 
property  thus  taken. 

WATERS  AND  WATERCOURSES— POLLUTION  BY  CITY 
—RIPARIAN  RIGHTS.— If  a  city  maintains  a  nuisance  by  discharg- 
ing its  accumulated  filth  and  sewage  in  a  sti-eam  to  the  injury  of  a 
lower  proprietor,  the  fact  that  he  also  owns  property  in  such  city 
does  not  show  such  contribution  to  the  Injury  of  his  lower  land,  as 
to  deprive  him  of  equitable  relief. 

INJUNCTIONS.— The  granting,  or  refusal  to  grant,  an  In- 
junction rests  in  the  sound  discretion  of  the  trial  court,  and  its 
action  cannot  be  disturbed  in  the  absence  of  clear  proof  of  an 
abuse  of  such  discretion. 

Action  to  restrain  a  city  from  polluting  a  stream  with  its 
sewage,  to  the  injury  of  a  lower  proprietor  on  such  stream, 
and  also  to  recover  damages.  Judgment  for  plaintiff,  and  de- 
fendant appealed. 

L.  Harrison,  J.  O'Neill,  L.  F.  Burpee,  and  J.  P.  Kellogg,  for 

the  appellant. 

J.  W.  Ailing  and  G.  E.  Terry,  for  the  appellee. 

•^*®  HAMEESLEY,  J.    There  is  no  error  in  the  disposition 

of  the  preliminary  motions. 

The  demurrer  to  the  special  defense  was  properly  sustained. 
Under  the  charter  of  the  city  of  Waterbury,  the  board  of  sewer 
commissioners  is  established  to  execute  certain  powers  vested 
in  the  city,  and  the  municipal  corporation  is  responsible  for 
the  acts  of  the  commissioners  within  the  scope  of  their  au- 
thority. The  action  complained  of  in  the  complaint  was  the 
action  of  the  city:  West  Hartford  v.  Board  of  Water  Commrs., 
44  Conn.  360,  369. 

Sustaining  the  demurrer  to  the  three  special  defenses  sub- 
sequently filed  is  not  ground  for  a  new  trial.  These  defenses 
contained  certain  allegations  of  facts  that  may  be  admissible 
under  the  issues  formed  by  the  denials  of  the  several  para- 
graphs of  the  complaint;  possibly  some  of  these  allegations 
might  have  been  retained  in  the  answer  as  explaining  the  na- 
ture of  the  denials,  but,  if  so,  the  defendant  has  not  been  in- 
jured. It  has  gone  to  trial  on  the  denial  of  the  facts  stated 
in  the  complaint,  and  it  has  had  the  benefit  of  all  evidence  that 
it  could  have  introduced  under  the  special  defenses.  All  claims 
of  law  arising  on  these  defenses  are  also  fully  presented  in  the 
Tecord  by  the  action  of  the  court  in  overruling  the  claims  of 
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the  defendant  as  to  the  legal  effect  of  the  facts  found,  and 
will  be  considered  in  disposing  of  those  claims. 

The  court  did  not  err  in  overruling  the  defendant's  claims 
set  forth  in  paragraph  33  of  the  finding.  To  imderstand  the 
precise  nature  of  the  questions  of  law  involved,  it  is  convenient 
to  briefly  restate  the  material  facts.  The  plaintiff  **'^  owned 
an  ancient  water  privilege  on  the  Naugatuck  river  below  the 
defendant  city,  and  also  the  land  on  the  river  and  large  manu- 
facturing establishments  run  by  the  water  power;  the  river 
drains  a  section  somewhat  thickly  populated  and  largely  used 
for  manufacturing;  by  this  use  of  the  river,  reaching  back  to 
the  early  settlement  of  the  Naugatuck  valley,  its  water  prior 
to  1884  had  become  polluted  to  a  considerable  extent,  render- 
ing it  unfit  for  primary  uses;  about  1884  the  defendant  con- 
structed, under  authority  from  the  legislature,  certain  main 
and  lateral  sewers,  by  means  of  which  filthy  and  noxious  sub- 
stances accumulated  by  inhabitants  of  the  city  were  collected 
and  discharged  into  the  river  in  such  quantities  that  the  water 
was  inadequate  to  dilute  such  sewage,  and  the  same  was  carried 
to  the  premises  of  the  plaintiff,  producing  the  injuries  com- 
plained of;  before  the  construction  of  the  sewers  the  pollution 
of  the  river  was  not  of  such  a  nature  as  to  produce  such  in- 
juries. 

The  defendant  claims  that  its  use  of  the  river  is  a  reasonable 
use,  and  is  justified  by  the  fact  that  the  water  of  the  river  has 
been,  for  an  indefinite  period,  given  up  to  secondary  uses. 
This  claim  is  substantially  disposed  of  by  the  court  as  a  ques- 
tion of  fact.  Whether  or  not  the  use  of  a  river  by  a  riparian 
proprietor  is  a  reasonable  use,  in  view  of  the  rights  of  other 
riparian  proprietors,  depends  largely  on  the  cicumstances  of 
each  case,  and  is  essentially  a  question  of  fact:  Keeney  etc. 
Mfg.  Co.  v.  Union  Mfg.  Co.,  39  Conn.  576,  581.  The  infer- 
ence  of  the  trial  court  from  the  special  facts  found,  that  the 
city's  use  of  the  river  is  an  unreasonable  one,  is  the  only  in- 
ference that  can  legally  be  drawn  from  those  facts.  The  use 
of  a  stream  for  drainage  may,  under  some  circumstances,  be 
reasonable,  although  the  water  is  thereby  rendered  unfit  for 
its  primary  use;  but  the  concentration  of  the  filth  accumu- 
lated by  one  proprietor,  whether  an  individual  or  a  municipal 
corporation,  and  its  discharge  into  the  river  in  such  quantities 
that  it  is  necessarily  carried  to  the  premises  of  another  whore 
it  produces  a  nuisance  dangerous  to  his  health  and  destructive 
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of  the  value  of  his  property,  must  be  mireasonable:  Morgan  ¥. 
Danbury,  67  Conn.  484,  493.  If  the  '^^  defendant  has,  as 
elaimed,  a  prescriptive  right  to  pollute  the  river  in  the  manner 
used  prior  to  1884,  that  right  does  not  justify  it  iu  further  pol- 
luting the  river  by  an  additional  and  different  use;  and  the 
defendant  cannot  acquire  by  any  prescription  a  right  to  main- 
tain a  nuisance  like  that  described  in  the  finding:  Nolan  v. 
New  Britain,  69  Conn.  668,  683.  Its  defense,  therefore,  must 
jest  wholly  on  legislative  authority. 

The  main  contention  of  the  defendant  may  be  stated  in  this 
way:  The  use  of  the  sewers,  under  authority  of  the  legislature, 
in  the  manner  described,  is  a  public  governmental  use;  the 
injuries  to  the  plaintiffs  result  from  this  governmental  use, 
and  are  not  direct  but  merely  consequential;  the  victim  of 
consequential  injuries  resulting  from  a  governmental  use  is  en- 
titled to  no  remedy  unless  one  is  given  by  statute;  the  defend- 
ant's charter  provides  no  remedy  for  consequential  injuries  re- 
sulting from  the  use  of  said  sewers;  ergo,  the  plaintiff  has  no 
remedy,  and  its  damage  is  damnum  absque  injuria. 

The  premises  essential  to  this  conclusion  are  untrue.  A 
governmental  use  may  include  any  act  which  the  state  may 
lawfully  perform  or  authorize.  There  are,  however,  govern- 
mental acts  to  which  certain  immunities  attach;  and  it  is  with 
this  restricted  meaning  that  the  phrase  is  used  by  the  defend- 
ant. In  this  sense  a  governmental  act  is  one  done  in  pursu- 
ance of  some  duty  imposed  by  the  state  on  a  person,  individual 
or  corporate,  which  duty  is  one  pertaining  to  the  administra- 
tion of  government,  and  is  imposed  as  an  absolute  obligation 
on  a  person  who  receives  no  profit  or  advantage  peculiar  to 
himself  from  its  execution.  It  is  the  state,  exercising  its  gov- 
ernmental power  through  an  agent,  who  in  this  matter  is  the 
agent  of  the  state,  and  nothing  more.  It  is  to  be  distinguished 
from  a  large  class  of  governmental  acts  which  the  state,  by 
way  of  grant  or  special  privilege,  authorizes  persons  to  perform 
in  part  for  their  personal  benefit.  The  principal  immunities 
nelonging  to  a  governmental  act,  in  this  restricted  sense,  are: 
1.  Freedom  from  personal  responsibility  for  the  consequences 
of  the  act  done.  So  long  as  a  lawful  ^'*^  mandate  of  the  state 
is  faithfully  executed,  the  agent  acting  within  the  scope  of 
that  authority  enjoys  the  exemption  from  siut  which  belongs 
to  the  state.  2.  Freedom  from  personal  responsibility  for  the 
negligence  of  his  servants.     The  rule  of  respondeat  superior 
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does  not  apply,  because  the  agent  of  the  state  ia  not  the  su- 
perior; the  real  superior  is  the  state  itself. 

The  defendant  claims  these  immunities.  It  may  be  doubted 
whether  the  use  of  sewers  under  the  charter  of  the  defendant, 
for  the  collection  and  disposition  of  refuse  belonging  to  ita 
citizens,  is  a  governmental  act  within  the  definition  given. 
The  charter  authorized  the  construction  of  sewers  for  that  pur- 
pose, but  no  absolute  duty  was  imposed  upon  the  city;  action 
in  pursuance  of  the  authority  was  at  its  option  and  could  not 
have  been  enforced  by  any  process  of  law  without  further  legis- 
lation. While  sewers  or  drains  for  the  disposition  of  surface 
waters  collecting  in  highways  may  be  considered  as  mere  ad- 
juncts of  a  highway,  partaking  of  its  nature  as  a  governmental 
use  (Cone  v.  Hartford,  28  Conn.  363,  372),  it  is  different  with 
sewers  for  the  disposition  of  refuse  and  filth  accumulated  on 
,  private  property.  The  disposition  of  such  stuff  is  in  part  for 
the  benefit  of  the  property  holder.  The  city  represents  in  such 
respects  the  interests  of  its  inhabitants,  and  is  granted  cer- 
tain special  powers,  in  part  for  the  promotion  of  their  interests: 
Bron.son  v.  Wallingford,  54  Conn.  513,  519.  It  is  well  settled 
that  there  is  a  clear  distinction  between  those  governmental 
diities  imposed  upon  a  city  as  a  mere  agent  of  government,  and 
those  governmental  powers  granted  as  a  privilege  primarily  for 
the  personal  benefit  of  its  inhabitants.  But  the  tests  for  the 
demarcation  of  the  two  classes  of  power  are  not  so  well  settled. 
When  the  terms  of  the  statute  are  clear,  they  furnish  the  most 
reliable  test;  and  some  weight,  perhaps,  may  be  given  to  the 
nature  of  the  power  as  commonly  regarded  (Jewett  v.  New 
Haven,  38  Conn.  368,  377,  379,  387,  389,  9  Am.  Rep.  382; 
Jones  v.  New  Haven,  34  Conn.  1,  11,  13,  14),  care  being  taken 
not  to  clothe  an  individual  with  the  immunity  of  the  state 
beyond  the  necessity  of  his  agency.  The  distinction  must  al- 
ways be,  in  some  cases,  a  difficult  one  to  draw.  We  think  it 
evident  that  the  mere  *"^**  granting  authority  to  a  city  to  con- 
struct for  the  convenience  and  benefit  of  its  inhabitants  sewers 
adapted  to  carry  oflf  their  refuse  matter  to  some  neighboring 
stream,  does  not  necessarily  make  such  use  of  the  sewers  a 
governmental  use  in  the  sense  indicated.  On  the  other  hand, 
it  is  also  evident  that  the  legislature  may  impose  the  duty  of 
constructing  sewers  in  such  manner  as  to  make  the  perform- 
ance of  that  duty  strictly  a  governmental  act. 

But  if.  for  the  purpose  of  this  case,  we  concede  the  dpfend- 
ant's  claim  that  the  use  is  a  governmental  use,  it  is  neverthe- 
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less  liable  to  the  plaintiff.  The  injury  described  by  the  com- 
plaint ia  not  a  mere  consequential  damage,  like  that  resulting 
wholly  from  the  lawful  use  of  one's  own  property,  or  the  lawful 
exercise  of  governmental  power;  it  is  a  direct  appropriation  of 
"well-recognized  property  rights  within  the  gi^aranty  of  the  con- 
stitution— "The  property  of  no  person  shall  be  taken  for  pub- 
lic use  without  just  compensation  therefor" — (Nolan  v.  New. 
Britain,  69  Conn,  668,  683),  and  so  the  defendant's  claim  that 
its  charter  does  not  authorize  the  condemnation  of  the  plain- 
tiff's property  rights  is  immaterial.  Upon  a  careful  examina- 
tion of  the  charter  as  enacted  in  1871  (7  Special  Acts,  206),  and 
amended  in  1881  (9  Special  Acts,  233  et  seq.,  237),  in  1883 
(9  Special  Acts,  839),  and  in  1884  (9  Special  Acts,  954),  and  ap- 
plying the  rule  which  requires  a  law  to  be  so  construed,  if  rea- 
sonably possible,  as  to  give  it  validity,  we  think  the  city  is 
authorized  to  make  compensation  by  agreement  or  after  ap- 
praisal, for  any  private  property  taken  for  the  purpose  of  the 
maintenance  and  use  of  the  sewers  authorized.  But  if  it  were 
otherwise,  the  defendant  would  not  be  benefited.  Its  whole 
defense  of  acting  under  lawful  state  authority  would  then  fail, 
and  the  mere  finding  of  the  facts  alleged  in  the  complaint 
would  clearly  support  the  judgment. 

The  defendant's  brief  presents  its  claim  in  a  form  somewhat 
different  from  that  stated  in  the  finding,  and  certainly  novel 
in  this  state.  It  is  substantially  this:  1.  A  riparian  city  has 
a  right  to  Tise  the  river  for  surface  drainage,  and  such  surface 
drainage  necessarily  pollutes  the  water  to  some  extent,  increas- 
ing with  the  growth  of  the  city;  2.  The  use  of  these  legiti- 
mate ^^^  drains  to  carry  off  the  noxious  refuse  accumulated 
by  its  inhabitants  becomes  in  time  an  absolute  necessity;  3. 
The  right  of  surface  drainage  is  thereby  enlarged  so  as  to  in- 
clude the  right  to  discharge  into  the  river,  by  means  of  these 
drains,  such  noxious  refuse.  Therefore,  the  necessities  of 
municipal  growth  give  to  the  city  a  right  to  convey  these  nox- 
ious substances  to  the  property  of  down-stream  proprietors, 
and  so  to  appropriate  that  property  for  public  use  without 
compensation. 

It  is  Tinnecessary  now  to  discuss  the  limitations  to  the  right 
of  surface  drainage,  for  the  second  and  third  propositions  are 
clearly  wrong.  The  right  to  pour  into  the  river  surface  drain- 
age does  not  include  the  right  to  mix  with  that  drainage  nox- 
ious substances  in  such  quantities  that  the  river  cannot  dilute 
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them  nor  safely  carry  them  off  without  injury  to  the  property 
of  others.  The  latter  act  is,  in  effect,  an  appropriation  of  the 
bed  of  the  river  as  an  open  sewer,  and  the  proposition  that  it 
may  become  lawful  by  reason  of  necessity  is  inconsistent  with 
undoubted  axioms  of  jurisprudence.  The  appropriation  of  the 
river  to  carry  such  substances  to  the  property  of  another  is  an. 
invasion  of  his  right  of  property.  Wlien  done  for  a  private 
purpose  it  is  an  unjustifiable  wrong.  When  done  for  a  public 
purpose,  it  may  become  justifiable,  bat  only,  upon  payment  of 
compensation  for  the  property,  thus  taken.  Public  necessity 
may  justify  the  taking,  but  cannot  justify  the  taking  without 
compensation-  It  may  be  necessary  for  a  city  to  thus  mix  with 
its  drainage  such  substances,  but  it  is  not  necessary  to  pour 
such  mixture  into  the  river,  without  purification;  indeed,  the 
purification  is  coming  to  be  recognized  as  a  necessity.  But 
however  great  the  necessity  may  be,  it  can  have  no  effect  on 
the  right  to  compensation  for  property  taken.  The  mandate 
of  the  constitution  is  intended  to  express  a  universally  ac- 
cepted principle  of  justice,  and  should  receive  a  construction 
in  accordance  with  that  principle,  broad  enough  to  enable  the 
court  to  protect  every  person  in  the  rights  of  property  thus  se- 
cured by  fundamental  law. 

There  are  certain  apparent,  but  not  real,  exceptions  to  this 
*^**  protection.  Emergencies  may  he  such  as  to  justify  the 
taking  of  property  without  waiting  to  provide  for  compensa- 
tion; property  may  be  destroyed  without  compensation  in  cer- 
tain cases  when  used  unlawfully,  or  when  it  has  become  a 
thing  of  danger.  But  this  is  not  a  case  of  war  or  conflagra- 
tion. The  plaintiff  has  not  so  used  its  property  as  to  subject 
it  to  the  harsh  police  power  of  confiscation.  The  plaintiff  has 
certain  rights  as  a  riparian  land  owner.  These  rights  are  prop- 
erty within  the  meaning  of  our  constitutional  guaranty,  and 
an  invasion  of  these  rights  such  as  the  defendant  has  made  is 
a  taking  of  that  property.  The  legislature  has  no  power  to 
authorize  such  taking  except  for  public  use,  and  then  only  upon 
providing  for  just  compensation:  Kellogg  v.  New  Britain,  63 
Conn.  232,  239;  "Wadsworth  v.  Tillotson,  15  Conn.  366.  373, 
39  Am.  Dec.  391;  Harding  v.  Stamford  Water  Co.,  41  Conn. 
87,  93 ;  Nolan  v.  New  Britain,  69  Conn.  668,  681 ;  Fisk  v.  Hart- 
ford, 70  Conn.  720,  731,  66  Am.  St.  Rep.  147;  Seifert  v.  Brook- 
lyn, 101  N,  Y.  136,  64  Am.  Rep.  664;  Chapman  t.  Rochester, 
110  N.  Y.  273,  277,  6  Am.  St.  Rep.  366. 
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In  England,  the  protection  of  property  from  appropriation 
for  public  use  without  compensation  does  not  depend  on  any 
fundamental  law,  but  upon  inherent  justice;  and  the  principle 
is  carefully  recognized  in  all  legislation  authorizing  an  infringe- 
ment of  private  rights.  So  the  legislative  authority  for  empty- 
ing the  sewage  of  cities  into  watercourses  and  rivers  is  coupled 
with  the  provision  that  no  nuisance  is  thereby  authorized. 
Such  legislation  protects  private  rights  in  a  manner  similar 
to  our  constitutional  legislation.  The  city  of  Leeds  having 
obtained  an  act  of  parliament  for  emptying  its  sewage  into  the 
river  Aire,  claimed  that  the  usual  protection  was  not  included 
in  the  act,  and  therefore  the  city  was  not  responsible  for  nui- 
sances maintained  under  an  act  of  parliament,  urging  the 
same  plea  of  necessity  pressed  in  this  case.  James,  Y.  C,  held 
that  the  act  would  not  bear  the  construction  claimed,  and  said 
he  would  be  bound  to  put  any  construction  on  the  act  "which 
would  prevent  such  a  monstrous  injustice."  This  decision  was 
affirmed  by  the  appellate  court,  Gifford,  L.  J.,  saying:  "In  con- 
struing the  act,  one  must  always  consider  that,  if  it  had  a 
different  meaning,  '^^^  it  would  be  against  common  sense":  At- 
torney General  v.  Leeds  Corp.,  L.  E.  5  Ch.  App.  583,  588,  596. 

The  theory  of  the  defendant,  that  the  necessities  of  a  city 
may  not  only  justify  the  taking  of  riparian  rights  but  the 
taking  without  compensation,  seems  to  find  support  in  some  In- 
diana cases:  Eichmond  v.  Test,  18  Ind.  App.  482;  Barnard  v. 
Sherley,  135  Ind.  547,  41  Am.  St.  Eep.  454;  Valparaiso  v.  Ha- 
gen,  153  Ind.  337,  74  Am.  St.  Eep.  305.  We  do  not  find  other 
cases  that  take  this  extreme  ground.  The  right  to  compensa- 
tion cannot  be  questioned  in  this  state. 

The  defendant  claims  that  the  plaintiff  is  not  entitled  to 
equitable  relief,  because  it  contributed  to  its  own  injury:  1.  By 
not  arranging  its  dam  and  canal  so  as  to  effectually  prevent 
the  accumulation  of  noxious  substances  brought  down  by  the 
river;  2.  By  using  the  sewers  in  the  same  manner  as  other 
inhabitants  of  the  city.  The  court  finds  that  devices  were 
used  by  the  plaintiff  to  mitigate  the  evil,  and  that  "it  did  not 
appear  from  the  evidence  that  any  other  means  could  reason- 
ably be  adopted  and  preserve  the  full  efficiency  of  the  water 
power";  and  also  finds  that  the  plaintiff  owned  property  in 
Waterbury  which,  prior  to  1884,  drained  into  the  N"augatuck 
river,  and  that  after  that  date,  in  compliance  with  the  city  or- 
dinances, the  plaintiff  connected  this  property  with  the  sewer. 
These  facts  fall  far  short  of  proving  that  the  nuisance  com- 
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plained  of  was  due  in  part  to  the  fault  of  the  plaintiff,  so  that) 
it  does  not  come  into  court  with  clean  hands. 

It  appears  that  some  steps  have  been  taken  by  the  legisla- 
ture looking  toward  the  adoption  of  a  plan  of  sewerage  for 
the  whole  Naiigatuck  valley.  The  present  rights  of  the  plain- 
tiff are  not  contingent  on  the  future  action  of  the  legislature; 
and  there  is  no  public  policy  which  forbids  the  issue  of  an  in- 
junction to  protect  its  rights  because  of  such  possible  legis- 
lative action. 

It  was  plainly  unnecessary  to  incorporate  in  the  order  of 
injunction  a  provision  that  it  is  made  subject  to  the  authority 
of  future  legislation,  or  that  it  should  become  inoperative  if 
the  defendant  should  hereafter  acquire  the  plaintiff's  premises 
by  condemnation. 

*"^  The  claim  is  made  that  the  court  abused  its  discretion 
in  granting  an  injunction  under  all  the  circumstances  of  the 
case.  "The  granting  or  refusal  of  an  injunction  rests  .... 
in  the  sound  discretion  of  the  court,  exercised  according  to  the 
recognized  principles  of  equity":  Fisk  v.  Hartford,  70  Conn. 
720,  6r>  Am.  St.  Eep.  147.  We  think  the  trial  court  has  acted 
within  the  limits  of  this  discretion.  The  plaintiff  cannot  ini- 
tiate proceedings  of  condemnation,  and  it  is  difficult  to  see  how 
it  can  obtain  adequate  remedy  except  by  injunction.  We  fail 
to  see  how  any  great  public  mischief  will  be  produced  by  com- 
pelling the  city,  within  the  time  limited,  either  to  make  com- 
pensation for  the  property  taken  or  to  provide  proper  means 
for  the  disposition  of  its  sewage. 

Under  the  practice  act,  the  plaintiff  was  entitled  to  claim 
damages  for  the  injury  already  done,  and  an  injunction  against 
its  continuance. 

There  is  no  error  in  the  rulings  upon  evidence.  The  tes- 
timony of  Mr.  Platt  (stated  in  paragraph  84  of  the  finding), 
that  his  foreman  refused  to  take  charge  of  the  premises  be- 
cause of  the  stench,  was  not  admissible  to  prove  the  fact  of 
the  stench,  but  was  admissible  to  prove  the  fact  that  the  fore- 
man refused  to  act  on  that  ground.  It  was  offered  for  no 
other  purpose.  Moreover,  tlie  fact  of  the  stench  was  fully  es- 
tablished by  direct  and  proper  testimony. 

The  testimony  of  Franklin  G.  Newbert  (paragrapK  25),  that 
he  had  refused  to  work  on  the  plaintiff's  premises  for  a  similar 
reason,  was  not  inadmissible  because  the  refusal  was  made 
after  the  action  was  brought,  although  that  fact  might  affect 
its  weight. 
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The  court  properly  refused  to  admit  the  evidence  referred 
to  in  paragraph  26.  It  was  offered  for  the  purpose  of  prov- 
ing the  construction  of  the  act  of  1881,  and  for  that  purpose 
was  an  irrelevant  fact.  For  similar  reasons  the  evidence  re- 
ferred to  in  paragraph  27  was  properly  excluded. 

The  defendant  was  not  injured  by  the  admission  of  evidence 
of  a  verbal  notice  given  to  the  sewer  commissioners  (para- 
graph 32),  as  notice  to  the  city  was  duly  proved. 

The  complaint  charged  that  the  noxious  substances  com- 
mitted ^"  to  the  river  by  the  defendant  produced  certain  dele- 
terious effects  upon  the  premises  of  the  plaintiff;  and  it  waa 
competent  for  the  plaintiff,  certainly  in  the  absence  of  all  ob- 
jection, to  show  that  this  effect  was  accomplished  by  the  cur- 
rent of  the  river  depositing  these  substances  in  the  plaintiff's 
pond  and  canal  leading  to  its  manufacturing  establishment, 
and  the  court  did  not  err  in  finding  that  fact. 

There  is  no  error  in  the  judgment  of  the  superior  court. 

In  this  opinion  the  other  judges  concurred. 


WATERS— REASONABLE  USE  OF.— Each  riparian  proprietor  Is 
efntitled  to  the  reasonable  use  of  a  natural  stream.  Whether  a  use 
is  reasonable  depends  upon  the  circumstances  of  each  case:  White 
v.  East  Lake  Land  Co.,  96  Ga.  415,  51  Am.  St.  Rep.  141;  and  is  a 
question  of  fact  for  the  jury:  Gillis  v.  Chase,  67  N.  H.  161,  68  Am. 
St  Rep.  645;  Barnard  v.  Sherley,  135  Ind.  547,  41  Am.  St.  Rep.  454. 

WATERS— POLLUTION  OF  BY  CITY.— A  city  has  a  right  to 
discharge  its  sewage  into  a  natural  watercourse  extending  through 
!t,  where  there  is  no  other  reasonable  method  of  drainage,  though 
the  waters  of  the  stream  are  thereby  polluted  to  the  injury  of 
lower  riparian  proprietors:  Valparaiso  v.  Hagan,  153  Ind.  337,  74 
Am.  St.  Rep.  305.  But  an  injunction  will  lie  to  restrain  the  pollu- 
tion of  a  stream  by  emptying  therein  the  sewage  of  a  city,  thereby 
rendering  the  waters  unwholesome  and  unfit  for  use  and  creating 
a  private  nuisance  on  the  premises  of  a  land  owner  over  which  the 
stream  flows:  D wight  v.  Hayes,  150  111.  273,  41  Am.  St.  Rep.  367. 
And  a  city  may  be  enjoined  from  maintaining  sewers  by  which 
Bowage  Is  collected  and  then  carried  upon  the  plaintiff's  land, 
whereby  waters  there  used  by  him  are  polluted  and  the  banks  of 
ft  stream  are  covered  b.v  filthy  sediment:  Chapman  v.  Rochester, 
110  N.  Y.  273,  6  Am.  St,  Rep.  366.  If  a  municipal  corporation 
creates  a  nuisance  on  the  land  of  a  lower  riparian  proprietor  by 
discharging  its  sewage  into  a  stream,  it  is  liable  therefor,  although 
others  contributed  thereto:  Watson  v.  New  Miiford,  72  Conn.  561, 
post,  p.  345.  See,  too,  Barrett  v.  Mt.  Greenwood  etc.  Assn..  159 
m.  385,  50  Am.  St.  Rep.  168 ;  Good  v.  Altoona,  162  Pa.  St.  493,  42 
Am.  St.  Rep.  840. 

NUISANCE.— THERE  CAN  BE  NO  PRESCRIPTIVE  RIGHT, 
as  a  general  rule,  to  maintain  a  public  nuisance:  North  Point  Irr. 
Co.  v.  Union  etc.  Canal  Co.,  16  Utah,  246,  67  Am.  St  Rep.  607.  A 
nuisance  is  not  legalized  by  length  of  time:  Dygert  t.  Schenck,  23 
Wend.  445,  35  Am.  Dec.  575. 
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INT'  NOTION— DISCRETION  OF  COURT.— The  granting  or  re- 
fi'sin-  of  an  injunction  rests  In  each  particular  case  in  the  sound 
discretion  of  the  court:  Fisk  v.  Hartford,  70  Conn.  720,  66  Am,  St. 
Rep.  147.  See,  too,  Doughty  v.  Somerville  etc.  R.  R.  Co..  7  N.  J.  Eq. 
629,  51  Am.  Dec.  267. 

MUNICIPAL  CORPORATIONS— GOVERNMENTAL  POWERS 
AND  DUTIES.— A  power  of  a  municipality  which  has  relation  to 
public  purposes  and  is  for  the  public  good  is  governmental:  Spring- 
fi cM  otc.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46,  51  Am.  St.  Rep.  667. 
Municipal  duties  are  governmental  when  Imposed  by  the  state  for 
the  benefit  of  the  general  public:  Judd  v.  Hartford,  72  Conn.  350, 
ante,  p.  312.  A  municipal  corporation,  as  to  the  public  character 
of  its  powers  and  obligations,  represents  the  state,  discharging 
duties  incumbent  on  the  stale,  but  as  to  the  private  character  of 
Its  powers  and  obligations  it  represents  the  pecuniary  and  pro- 
prietary Interests  of  individuals:  New  Orleans  v.  Kerr,  50  La.  Ann. 
413,  69  Am.  St.  Rep.  442. 

THE  LIABILITY  OF  A  CITY  FOR  ITS  OFFICERS'  negligence 
and  misconduct  is  discussed  in  the  monographic  uots  to  Goddard 
T.  Hai-yuwell,  S/0  Am.  St.  Sep.  37&41S. 


WATSON  ▼.  NEW  MILFORD. 
[72  Connecticut,  561.] 

MUNICIPAL  CORPORATION— POLLUTION  OF  STREAM 
-NUISANCE— LIABILITY  FOR.— If  a  municipal  corporation 
creates  a  nuisance  on  the  land  of  a  lower  riparian  proprietor  by  dis- 
charging its  sewage,  consisting  of  surface  water  and  house  sew- 
age, into  a  stream,  It  Is  liable  therefor,  although  others  contributed 
to  It 

MUNICIPAL  CORPORATIONS— POLLUTION  OF  STREAM 
—DAMAGES.— A  municipal  corporation  is  liable  to  a  lower  ri- 
parian proprietor  for  a  nuisance  created  upon  his  land  by  the 
discharge  of  the  city  sewage  into  a  stream,  and  the  fact  that  such 
proprietor  suffers  no  personal  inconvenience  from  the  nuisance  be- 
cause he  does  not  reside  in  the  community  Is  immaterial  except 
on  the  question  of  damages.  He  Is  entitled  to  nominal  damages  at 
least,  although  he  never  visits  his  lands,  and  Its  rental  or  selling 
value  remains  unimpaired. 

A  NEW  TRIAL  CANNOT  BE  GRANTED  merely  to  obtain 
a  slight  reduction  In  damages,  little  more  than  nominal,  when  the 
plaintifT  is  entitled  to  nominal  damages  at  least. 

WATERS  AND  WATERCOURSES  -  POLLUTION  —  LI- 
CENSE.—Although  a  riparian  owner  may  have  previously  fouled 
the  stream  to  the  injury  of  those  below  him.  this  does  not  consti- 
tute a  license  to  those  above  him  to  pollute  the  stream  in  a  similar 
manner. 

MUNICIPAL  CORPORATIONS— POLLUTION  OF  STREAM 
—DAMAGES.— If  a  city  creates  a  nuisance  upon  the  land  of  a 
lower  proprietor  by  the  discharge  of  its  sewage  into  the  stream, 
the  fact  that  the  water  remains  potable  by  cattle  and  Inhabitable 
by  fish  Is  immaterial  except  in  mitigation  of  damages. 
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NUISANCE— EVIDENCE-DAMAGES.— In  an  action  to  re- 
cover for  a  nuisance,  evidence  of  what  it  would  cost  to  clean  up 
the  premises  by  removing  the  oCfensive  deposit  is  relevant  on  the 
question  of  damages. 

NUISANCE— EVIDENCE.— In  an  action  against  a  town  to 
recover  for  a  nuisance  caused  by  the  discharge  from  its  sewers, 
evidence  of  the  vote  of  the  town  authorizing  the  building  of  the 
sewors  In  question,  provided  a  certain  sum  was  raised  by  volun- 
tary subscription,  Is  admissible,  whether  the  action  taken  was 
within  the  lawful  powers  of  the  town  or  not,  and  the  annual  re- 
ports of  the  town  selectmen,  showing  what  expenditures  had  been 
made  on  such  sewers,  are  also  admissible,  although  the  selectmen 
might  themselves  have  been  called,  and  the  original  town  accounts 
produced. 

EVIDENCE.— A  CONSTRUCTION  CONTRACT  signed  by 
the  contractor  only  Is  admissible  In  evidence  against  the  other 
party  thereto  In  favor  of  a  stranger  after  the  contract  has  been 
fulfilled. 

APPEAL.— A  BILL  OF  EXCEPTIONS  filed  within  five  days 
after  the  allowance  of  the  appeal,  although  after  the  expiration  of 
the  term,  is  seasonably  filed. 

APPELLATE  PRACTICE.— In  the  absence  of  a  cross-appeal 
by  the  appellee,  a  bill  of  exceptions  filed  by  him  affords  no  founda- 
tion for  an  enlargement  of  the  judgment,  if  the  point  raised  does 
not  affect  Its  validity. 

Action  for  polluting  a  stream  by  the  discharge  of  sewage, 
claiming  damages  and  an  injunction.  Judgment  for  plaintiff 
for  damages,  but  injunction  refused,  and  appeal  by  the  defend- 
ant. 

L.  J,  Nickerson  and  J.  F.  Addis,  for  the  appellant. 

J.  H.  McMahon  and  F.  M.  Williams,  for  the  appellees. 

****  BALDWIN,  J.  Towns  may  build  townhouses  and  any 
necessary  outbuildings:  Gen.  Stats.,  sec.  130;  White  v.  Stam- 
ford, 37  Conn.  578,  586.  If,  by  connecting  with  a  sewer,  they 
can  save  the  expense  of  outbuildings  or  better  accomplish  the 
purposes  these  might  otherwise  serve,  a  reasonable  construc- 
tion of  the  statute  gives  them  the  right  so  to  do. 

School  districts  have  similar  powers,  and,  in  case  of  con- 
solidation, the  town  succeeds  to  the  possession  of  their  prop- 
erty and  the  responsibilities  attaching  to  such  possession:  Gen. 
Stats.,  tit.  35,  cc.  135,  136;  Pub.  Acts   1893,  c.  265,  p.  410. 

A  building  owned  by  a  municipal  corporation  could  not  be 
relieved  of  the  rain  water  falling  upon  the  roof,  by  precipi- 
tating it  through  a  spout  upon  the  lands  of  adjoining  proprie- 
tors. Their  rights  may  be  equally  invaded  by  the  discharge 
of  sewage  from  it  upon  their  premises.     In  these  respects  ft 
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municipality  has  no  greater  immunities  than  any  private  land 
owner. 

A  nuisance  was  created  upon  the  plaintiffs'  land  by  the  de- 
posit of  sewage  and  sediment  from  sewage,  offensive  from  its 
appearance  or  its  smell.  The  use  of  the  sewers  which  receive 
the  surface  drainage  from  highways,  and  of  that  built  by  the 
village  improvement  association,  by  the  defendant,  to  carry 
off  the  sewage  from  its  public  buildings,  contributed  to  this 
injury.  That  others  also  contributed  to  it,  and  perhaps  more 
largely,  did  not  relieve  the  town  from  liability:  Morgan  v.  Dan- 
bury,  67  Conn.  484,  496. 

That  the  plaintiffs  suffered  no  personal  inconvenience  from 
the  nuisance,  be^^ause  they  did  not  reside  in  the  vicinity,  is 
^^**'^  immaterial.  They  were  entitled  to  nominal  damages  at 
least,  for  the  offensive  condition  of  things  upon  their  land, 
even  if  they  never  visited  it,  and  although  its  rental  and  selling 
value  remained  unimpaired:  Watson  v.  New  Milford  Water 
Co.,  71  Conn.  442.  If  those  assessed  can  be  regarded  as  sub- 
stantial, they  are  still  so  small  in  amount  that  no  new  trial 
should  be  granted  for  their  reduction:  Buddington  v.  Knowles, 
30  Conn.  26;  Holbrook  v.  Bentley,  32  Conn.  502,  508. 

The  action  was  well  brought  against  the  defendant  as  a  town, 
and  not  as  a  consolidated  school  district.  It  is  a  single  cor- 
poration, and  the  consolidation  simply  threw  upon  it  addi- 
tional powers  and  duties.  It  maintained  as  a  town  a  nuisance 
previously  created  by  a  district. 

That  the  plaintiffs  in  prior  years  had  discharged  sewage  and 
dyes  from  a  hat  shop  on  their  premises  into  the  brook  did  not 
bar  their  right  of  recovery.  If  they  had  thus  fouled  the  brook 
to  the  injury  of  land  owners  below  them,  it  did  not  operate  as 
a  license  to  land  owners  above  them  to  use  it  in  a  similar  way. 

That  the  water  remained  potable  by  cattle  and  inhabitable 
by  fish  was  nnimportant  except  in  mitigation  of  damages. 

The  plaintiffs  claimed  title  from  the  estate  of  Samuel  H. 
Hill,  deceased,  under  a  distribution  in  the  court  of  probate, 
which  described  the  premises  as  "mill  and  privileges  in  dam, 
also  lot  bounded  north  on  highwav.  east  on  James  A.  An- 
drews' land,  south  on  Adeline  Bostwick's  heirs'  land,  and  west 
on  land  set  to  May  R.  Hill  and  widow  Eliza  Hill,  as  dower, 
valued  at  three  thousand  dollars."  On  the  trial,  the  adminis- 
trator was  allowed  to  testify  as  to  what  he  turned  over  to  the 
plaintiffs  as  the  mill  privilege,  and  that  it  was  north  of  the 
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highway.  This  was  proper.  The  description  in  the  distribu- 
tion was  a  general  one,  stating  no  particular  location,  and,  to 
make  it  certain,  it  was  legitimate  to  show  by  parol  what  it  was 
of  which  he  delivered  possession  as  part  of  the  estate  of  the  in- 
testate. This  laid  a  proper  foundation  for  the  subsequent 
proof  offered  by  the  plaintiffs,  that  they  had  held  absolute  and 
undisputed  possession  of  all  that  they  thus  received  from  him 
for  twenty  years. 

^^^  It  was  within  the  discretion  of  the  trial  court  to  admit 
evidence  as  to  the  nuisance  on  the  land  and  the  sewers  by 
which  it  was  occasioned,  before  it  had  been  shown  that  the 
town  had  any  share  in  creating  or  maintaining  it. 

Proof  of  what  it  would  cost  to  clean  up  the  premises  by  re- 
moving the  offensive  deposits  was  relevant  to  the  question  of 
damages. 

The  town  vote  of  1881,  authorizing  the  construction  of  sew- 
ers, provided  a  certain  amount  were  raised  by  voluntary  dona- 
tions, and  making  an  appropriation  for  that  purpose,  by  vir- 
tue of  which  sewers  were  afterward  built,  into  which  houses 
were  drained,  was  admissible,  whether  the  action  thus  taken 
was  or  was  not  within  the  lawful  powers  of  the  municipality. 
In  either  case,  the  use  of  such  sewers  for  its  own  buildings,  to 
the  direct  damage  of  the  plaintiffs  in  the  manner  found,  was 
an  actionable  wrong:  Nolan  v.  New  Britain,  69  Conn.  668,  678; 
Piatt  V.  Waterbury,  72  Conn.  631,  ante,  p.  335. 

The  annual  reports  of  the  selectmen  to  the  town,  showing 
what  expenditures  had  been  made  for  sewers,  were  legitimate 
evidence  for  the  plaintiffs,  notwithstanding  these  officers 
might  have  been  called  as  witnesses,  and  the  original  books  of 
town  accounts  could  have  been  had.  Such  reports,  if  accepted 
by  the  defendant,  became  its  declarations,  and  as  such  admis- 
sible against  it.  If  there  were  no  proof  of  acceptance,  they 
would  be  equally  admissible  as  statements  of  acts  done  in  its 
behalf  made  to  it  by  its  executive  officers  at  a  time  when,  if 
in  fact  unauthorized,  there  was  a  full  and  fitting  opportunity 
to  disavow  and  repudiate  them. 

The  plaintiffs  were  also  properly  allowed  to  introduce  the 
contract  between  the  town  and  Moses  S.  Austin,  under  which 
he  constructed  the  sewers  in  question,  upon  a  certain  plan  and 
for  a  certain  price,  although  he  was  the  only  signer  of  the 
document.  That  informality  was  immaterial  after  the  con- 
tract had  been  fulfilled. 
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A  bill  of  exceptions  has  been  allowed,  which  wa«  tendered 
by  the  plaintiifs  on  account  of  the  denial  of  their  claim  for 
an  injunction.  It  was  not  filed  during  the  term,  but  within 
five  days  after  the  allowance  of  the  appeal.  We  are  of  opin- 
ion '^'^  that  it  was  seasonably  filed,  under  the  Public  Acts  of 
jl897,  section  16,  page  892.  That  it  was  not  presented  before 
the  rising  of  the  court  was  excused  by  the  delay  in  making  up 
the  finding  and  the  consequent  postponement  of  the  date  of 
taking  the  appeal.  The  statute  must  be  construed  according 
to  its  spirit. 

The  plaintiifs,  in  argument,  have  asked  for  such  a  modifica- 
tion of  the  judgment  as  to  add  an  injunction  to  the  award  of 
damages.  Their  bill  of  exceptions,  in  the  absence  of  a  cross- 
appeal,  affords  no  foundation  for  such  relief;  nor  is  it  neces- 
sary under  the  statute  to  pass  for  any  purpose  upon  the  point 
which  it  presents,  since  it  in  no  manner  affects  their  right  to 
damages,  and  no  new  trial  is  granted. 

There  is  no«rror. 

In  this  opinion  the  other  judges  concnrred. 

WATERS— FURTHER  POLLUTION  OP.— The  fact  tbat  •  water- 
course Is  already  pollnted  and  contaminated  does  not  entitle  other 
persons  to  add  thereto,  nor  preclude  persons  through  whose  lands 
the  watercourse  runs  from  obtaining  relief  by  injunction  against 
its  further  pollution:  Barrett  v.  Mt.  Greenwood  etc.  Assn..  159  111. 
385,  50  Am.  St  Rep.  168.  If  an  owner  on  a  stream  contributes 
to  Its  pollution  after  it  has  been  already  polluted  above  him.  but 
what  he  contributes  renders  the  water  unfit  for  stock,  and  charges 
ii  with  noxious  gases,  when  before  It  was  fit  for  stock  and  free 
from  such  gases,  he  will  be  liable  In  damages  to  a  lower  owner: 
Ferguson  T.  Flrmenich  Mfg.  Co.,  77  Iowa,  578,  14  Am.  St  Rep. 
819. 

WATERS-POLLUTION  OF  BY  CITT.-On  the  Uabllity  of  a  city 
for  polluting  the  waters  of  a  stream,  see  Piatt  v.  Waterbury,  72 
Conn.  531,  ante,  p.  835,  and  note. 

A  NEW  TRIAL  WILL  NOT  BE  ORANTBD  to  enable  one  to 
recover  nominal  damages:  Bangor  etc  B.  B.  Oo.  t.  Smith,  40  Me. 
^  77  Am.  D«e.  MC 
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UNION  FRATERNAL  LEAGUE  t.  WALTON. 
[109  Georgia,  1.] 

INSURANCE  UPON  ONE'S  OWN  LIFE  FQB  ANOTHER'S 
BENEFIT  IS  VALID.— A  person  has  an  insurable  interest  in  his 
own  life  and  may  lawfully  insure  it  for  the  benefit  of  anyone  whose 
interests  he  desires  to  promote,  although  the  latter  has  no  Insurable 
interest  in  the  life  of  the  former. 

INSURANCE  UPON  ONE'S  OWN  LIFE  FOR  ANOTHER'S 
BENEFIT— RIGHT  OF  BENEFICIARY  TO  RECOVER.— If  one 
obtains  a  contract  of  insui'ance  on  his  own  life,  and  keeps  up  the 
same  out  of  his  own  means,  and  directs  the  amount  of  the  policy 
to  be  paid  at  his  death  to  another  whom,  from  love,  friendship,  or 
any  other  reason,  he  desires  to  benefit,  the  beneficiary  named  is 
entitled  to  recover  on  such  contract,  although  it  may  not  be  shown 
that  the  beneficiary  had  any  other  Insurable  interest  In  the  life  of 
the  deceased  than  existed  in  his  goodwill  and  emanated  from  his 
expressed  wish  to  benefit. 

INSURANCE— MUTUAL  BENEFIT  SOCIETIES— RIGHT 
OF  BENEFICIARY  TO  RECOVER.— A  beneficiary,  named  by  a 
member  of  a  fraternal  or  benevolent  association  which  provides  for 
life  insurance,  is  entitled,  after  the  death  of  such  member,  to  re- 
cover the  amount  of  the  benefit  without  showing  any  insurable  In- 
terest in  the  life  of  the  deceased. 

INSURANCE  —  MUTUAL  BENEFIT  SOCIETIES  —  CON- 
TRACT OF— WHAT  CONSTITUTES.— A  contract  entered  Into  by 
a  benefit  society  with  a  member  Is  executory,  and  its  charter,  con- 
stitution, and  by-laws  necessarily  form  a  part  of  the  contract, 
which  Is,  however,  ordinarily  manifested  by  the  certificate  of  mem- 
bersliip. 

INSURANCE— MUTUAL  BENEFIT  SOCIETIES— BENEFI- 
CIARIES—RIGHT  TO  DESIGNATE.— If  a  member  of  a  benefit 
society,  which  provides  for  life  insurance,  talies  out  a  policy  on 
his  own  life,  he  may  designate  therein  whomsoever  he  pleases  as 
beneficiary,  where  there  is  nothing  in  the  charter  or  by-laws  of 
the  organization,  or  in  the  statutes  of  the  state,  restricting  the 
appointment,  and  his  right  to  do  so  cannot  be  questioned. 

(850) 
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Anderson,  Felder  &  Davis,  for  the  plaintiff  in  error. 

Charles  Z.  MeCord,  for  the  defendant  in  error. 

*  LITTLE,  J.  K.  Annie  Walton  instituted  an  action  against 
the  Union  Fraternal  League,  an  insurance  corporation  of  the 
state  of  Massachusetts,  doing  business  in  Georgia,  to  recover 
the  sum  of  two  thousand  dollars  besides  interest,  being  the 
amount  of  a  certain  certificate  of  membership  insurance  issued 
by  the  defendant  company  on  the  life  of  Sid  A.  Pughsly,  Jr., 
in  which  the  plaintiff  was  named  as  the  beneficiary.  The  cer- 
tificate was  taken  out  by  Sid  A.  Pughsly,  Jr.,  on  his  own  life 
and  upon  his  own  application,  and  kept  in  force  at  his  own  ex- 
pense as  a  member  of  the  local  lodge  of  the  defendant  com- 
pany doing  business  in  Laurens  county,  Georgia.  To  the  peti- 
tion was  annexed  a  copy  of  the  certificate  of  membership  and 
insurance,  by  which  it  appears  that  the  defendant  company 
undertook  to  pay,  out  of  its  beneficiary  fund  of  the  class  in 
which  the  certificate  was  issued,  a  sum  of  money,  not  exceed- 
ing two  thousand  dollars,  to  Mrs.  R.  Annie  Walton  on  the 
death  of  Pughsly.  In  the  certificate  the  beneficiary.  Mrs.  Wal- 
ton, is  named  as  "cousin,"'  Attached  to  the  certificate  are  a 
number  of  conditions,  to  which  no  particular  reference  need 
be  made.  Certain  tables  of  designations  and  figures  are  also 
printed  on  the  back  of  the  certificate,  and  in  reference  to  them 
is  a  collection  of  rules  designated  as  "laws  on  the  foregoing 
table,"  which  seem  to  be  more  in  the  nature  of  explanation 
than  of  arbitrary  rule.  Among  these  we  find  the  following: 
^'Speculative  risks  will  not  be  tolerated,  nor  will  any  benefits 
be  paid  to  other  than  blood  relatives,  or  dependents  on  the 
member.**  "The  foregoing  plan  of  family  protection  is  devised 
to  insure  permanent  success,  and  to  restrict  the  admission  of 
undesirable  people.'*  It  appears  from  the  certificate  that  the 
defendant  is  a  Massachusetts  corporation,  and  the  signatory 
clause  recites  that  it  was  executed  in  Boston,  Massachusetts. 
It  does  not,  however,  otherwise  appear  whether  the  contract 
was  executed  in  Georgia  or  ^fassacluisetts,  nor  does  the  record 
contain  the  charter  of  the  defendant  company,  nor  any  part  of 
its  constitution  or  bv-laws.  The  defendant  filed  a  demurrer 
to  the  petition,  on  the  sole  ground  that  it  set  forth  no  cause 
of  action,  because  it  did  not  apj)tar  that  the  said  Mrs.  R.  Annie 
Walton,  the  beneficiim'  named  in  the  certificate  of  insurnnee, 
had  any  *  insurable  interest  in  the  life  of  the  insured  Pughsly, 
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it  being  admitted  as  a  fact  on  the  hearing  that  the  beneficiary 
was  not  related  to  the  assured  on  whose  life  the  insurance  was 
taken  out  by  himself  for  her  benefit.  The  demurrer  was  over- 
ruled, and  error  assigned  to  that  judgment.  One  question 
only  arises  for  determination  under  the  record  in  this  case; 
that  is,  whether  a  beneficiary,  named  by  a  member  of  a  fra- 
ternal or  benevolent  association  which  provides  for  life  insur- 
ance, is  entitled,  after  the  death  of  such  member,  to  recover 
the  amount  of  the  benefit  without  showing  any  insurable  in- 
terest in  the  life  of  the  deceased.  The  contention  of  the 
plaintiff  in  error  is  that  the  contract  under  consideration  must 
be  governed  by  the  principles  of  law  applicable  to  ordinary  con- 
tracts of  life  insurance,  and  the  legal  proposition  is  submitted 
that  a  policy  in  favor  of  one  who  has  no  insurable  interest  is 
void,  as  it  is  a  wager  contract  and  against  public  policy.  We 
cannot  assent  to  the  correctness  of  this  proposition. 

A  contract  of  life  insurance  is  defined  by  our  Civil  Code, 
section  2114,  as  one  by  which  the  insurer  for  a  stipulated  sum 
engages  to  pay  a  certain  amount  of  money  if  another  dies 
within  the  time  limited  by  the  policy.  The  last  paragraph  of 
this  section  is  in  the  following  words:  "The  life  may  be  that 
of  the  assured,  or  of  another  in  whose  continuance  the  as- 
sured has  an  interest."  Taken  together,  the  meaning  of  the 
section  is,  that  one  may  insure  his  own  life  without  qualifica- 
tion; that  he  may  not  insure  the  life  of  another  unless  he  has 
an  interest  in  the  continuance  of  the  life  of  that  other.  Neces- 
sarily, in  the  first  instance,  the  amount  of  the  policy  is  to  be 
paid  to  some  one  other  than  the  insured,  because  ordinarily 
under  the  contract  the  amount  is  not  payable  until  his  death. 
By  section  2116  of  the  Civil  Code  it  is  provided  that  the  as- 
sured may  direct  the  money  to  be  paid  to  his  personal  repre- 
isentative,  or  to  his  widow,  or  to  his  children  or  to  his  assignee; 
and  it  is  further  provided  that  when  the  insurer  gives  such  di- 
rections, no  other  person  can  defeat  the  same,  and  that  the  as- 
signment is  good  without  such  assent.  We  are  aware  that  there 
is  a  seemingly  irreconcilable  conflict  between  the  adjudicated 
cases  as  to  whether  the  assignee  of  a  life  policy  takes  anything 
under  the  *  assignment  unless  he  has  an  insurable  interest 
in  the  life  insured.  But  it  will  be  noted  that  under  the  pro- 
visions of  our  code  no  such  qualifications  are  made  essential 
to  the  validity  of  the  assignment,  nor  do  we  think  under  sound 
reasoning  any  can  exist.     The  rule  which  restricts  the  execu- 
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tion  of  a  yalid  contract  of  insurance  on  the  life  of  another  to 
one  who  has  an  insurable  interest  in  that  life  is  founded  alone 
on  public  policy,  and  it  may  be  stated  in  general  terms  that 
where  one  has  an  interest  in  a  life  that  interest  is  insurable. 
Beyond  all  controversy  a  man  has  an  insurable  interest  in  his 
own  life,  and  we  fail  to  see,  when  having  that  interest  he  en- 
ters into  a  contract  with  an  insurer  by  which,  for  a  stipulated 
sum  which  he  periodically  pays,  the  insurer  becomes  liable  to 
pay  a  given  sum  of  money  at  the  death  of  the  insured,  why  he 
who  is  most  interested,  whether  actuated  by  the  ties  of  rela- 
tionship, motives  of  friendship,  gratitude,  sympathy,  or  love, 
may  not  make  the  object  of  his  consideration  the  recipient  of 
his  own  bounty.  If  it  be  replied  that  a  temptation  is  extended 
to  the  beneficiary  by  improper  means  to  hasten  the  time  when 
he  should  receive  the  amount  of  the  policy  (and  it  is  for  this 
reason  that  such  contracts  will  only  be  upheld  when  the  idea 
of  temptation  is  rebutted  by  the  natural  ties  of  blood  or  affin- 
ity), we  might  well  ask  ourselves  why  executory  devises,  be- 
quests, provisions  for  support  and  maintenance  provided  for 
friends  and  even  strangers  are  not  subject  to  the  same  inhibi- 
tion, as  being  against  public  policy.  But  while,  as  we  have 
before  said,  many  adjudicated  cases,  frequently  contrary  to 
natural  justice,  clearly  hold  that  unless  the  beneficiary  or  as- 
signee has  an  insurable  interest  in  the  life  of  the  insured  the 
policy  or  assignment  is  void,  we  shall  undertake  to  show  by 
authority  that  such  is  not  the  rule  of  the  law. 

Mr.  Greenhood,  in  his  treatise  on  the  Doctrine  of  Public 
Policy  in  the  Law  of  Contracts,  pages  279,  280,  lays  down  two 
rules  so  abundantly  supported  by  adjudicated  cases  as  to  make 
their  citation  impracticable  here.  The  first  is:  "A  policy  of 
insurance  issued  on  the  life  of  one  in  whose  life  he  to  whom 
the  policy  is  issued  has  no  insurable  interest,  unless  he  is  a 
mere  trustee  for  the  life  assured,  or  a  policy  issued  to  one  upon 
his  own  *  life,  if  he  be  merely  the  agent  of  another  who  is 
without  interest,  for  whose  benefit  the  insurance  is  thus  taken, 
although  upon  the  face  of  it  it  is  payable  to  such  person,  is 
void."  The  second  is:  "But  one  may  insure  his  own  life  for 
the  benefit  of  any  person,  although  the  latter  may  have  no  in- 
surable interest  in  the  life  of  the  former.**  In  support  of  the 
rule  last  laid  down,  the  author  quotes  from  a  leading  case, 
Provident  Life  Ins.  Co.  v.  Baum,  29  Ind.  240,  the  following 
ftrong  and  expressive  language:  "It  cannot  be  questioned 
....  that  a  person  has  an  insurable  interest  in  his  own  life, 
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and  that  he  may  effect  such  insurance,  and  appoint  anyone  to 
receive  the  money  in  case  of  his  death  during  the  existence  of 
jBUch  policy.  It  is  not  for  the  insurance  company,  alter  exe- 
cuting such  a  contract,  and  agreeing  to  the  appointment  so 
made,  to  question  the  right  of  such  appointee  to  maintain  the 
action.  If  there  should  be  any  controversy  as  to  the  distribu- 
tion among  the  heirs  of  the  deceased  of  the  sum  so  contracted 
to  be  paid,  it  does  not  concern  the  insurers.  The  appellant's 
contract  with  the  insured  is  to  pay  the  money  to  the  appellee, 
and  upon  such  payment  being  made,  it  will  be  discharged 
from  ail  responsibility.  So  far  as  the  insurance  company  is 
interested,  the  contract  is  effective  as  an  appointment  of  the 
appellee  to  receive  the  sum  insured." 

Mr.  Joyce  in  his  Treatise  on  Insurance,  volume  2,  section 
918,  declares  that  "the  weight  of  authority  seems  also  to  favor 
the  proposition  that  if  a  person  effects  a  valid  insurance  upon 
his  own  life,  and  the  transaction  is  bona  fide  and  not  intended 
to  circumvent  the  law,  the  assignment  to  another  will  be  up- 
held, even  though  the  assignee  has  no  insurable  interest  in  the 
life  insured."  In  the  case  of  Amick  v.  Butler,  111  Ind.  578, 
€0  Am.  Rep.  723,  Mitchell,  J.,  delivering  the  opinion,  refers 
to  this  question  in  the  following  language:  "It  has  never  been 
seriously  questioned  but  that  a  person  may  insure  his  own  life, 
and  by  the  terms  of  the  policy  appoint  another  to  receive  the 
money  upon  the  event  of  the  death  of  the  person  whose  life 
is  insured ;  or,  having  taken  a  policy  valid  in  its  inception,  that 
he  may  in  good  faith  assign  his  interest  in  such  policy,  as  in 
any  other  chose  in  action."  For  which  he  cites  Hutson  v. 
Merrifield,  51  Ind.  24,  19  Am.  Rep.  722;  Franklin  Life  Ins. 
€o.  V.  Sefton,  53  Ind.  380;  Ashley  v.  Ashley,  3  Sim.  149;  Mu- 
tual Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52  Am.  Rep.  245; 
€lark  v.  Allen,  11  R.  I.  439,  23  Am.  Rep.  496.  He  further 
says:  "In  either  *  case  the  essential  point  is  that  the  transac- 
tion be  bona  fide,  and  not  merely  a  cover  for  obtaining  wager- 
ing or  merely  speculative  insurance,  and  a  device  to  evade  the 
law":  Citing  Provident  Life  Ins.  etc.  Co.  v.  Baum,  29  Ind.  236; 
Olmsted  v.  Keyes,  85  N.  Y.  593;  Campbell  v.  New  England 
Mut.  Life  Ins.  Co.,  98  Mass.  381;  Connecticut  Mut.  Life  Ins. 
<^o.  V.  Schaefer,  94  U.  S.  457;  Guardian  etc.  Ins.  Co,  v.  Hofran, 
-80  m.  35,  22  Am.  Rep.  180;  Cunningham  v.  Smith,  70  Pa.  St. 
450.  And  in  relation  to  the  conflict  between  such  rulings  and 
the  adjudicated  oases  which  seem  to  hold  otherwise,  he  says: 
■"The  cases  which  hold  invalid  the  taking  or  assignment  of 
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insurance  policies  turn  upon  the  fact  that  in  each  case  the 
transaction  was  found  to  he  merely  colorable,  and  a  scheme  to 
obtain  speculative  insurance":  Citing  Franklin  Life  Ins.  Co. 
y.  Hazzard,  41  Ind.  116,  13  Am.  Eep.  313;  Cammack  v.  Lewis, 
15  Wall.  643;  Warnock  v.  Davis,  104  U.  S.  775.  Mr.  Justice 
Bradley,  in  the  case  of  Connecticut  Mut.  Life  Ins.  Co.  v.  Schae- 
fer,  94  TJ.  S.  400,  in  discussing  what  is  an  insurable  interest, 
says:  **But  precisely  what  interest  is  necessary,  in  order  to  take 
a  policy  out  of  the  category  of  mere  wager,  has  been  the  sub- 
ject of  much  discussion.  In  marine  and  fire  insurance  the 
difficulty  is  not  so  great,  because  there  insurance  is  considered 
as  strictly  an  indemnity.  But  in  life  insurance  the  loss  can 
seldom  be  measured  by  pecuniary  values.  Still,  an  interest 
of  some  sort  in  the  insured  life  must  exist.  A  man  cannot 
take  out  insurance  on  the  life  of  a  total  stranger,  nor  on  that 
of  one  who  is  not  so  connected  with  him  as  to  make  the  con- 
tinuance of  the  life  a  matter  of  some  real  interest  to  him. 
It  is  well  settled  that  a  man  has  an  insurable  interest  in  his 
own  life,  and  in  that  of  his  wife  and  children,  a  woman  in  the 
life  of  her  husband,  and  the  creditor  in  the  life  of  his  debtor. 
Indeed,  it  may  be  said  generally  that  any  reasonable  expecta- 
tion of  pecuniary  benefit  or  advantage  from  the  continued  life 
of  another  creates  an  insurable  interest  in  such  life.  And 
there  is  no  doubt  that  a  man  may  effect  an  insurance  on  his 
own  life  for  the  benefit  of  a  relative  or  friend,  or  two  or  more 
persons  on  their  joint  lives  for  the  benefit  of  the  survivor  or 
survivors.  The  old  tontines  were  based  substantially  on  this 
principle,  and  their  validity  has  never  been  called  in  question.'* 
In  the  case  of  Loomis  y.  Eagle  Life  Ins.  Co.,  6  Gray,  399, 
Chief  Justice  Shaw,  delivering  an  opinion  which  involved  the 
question  of  insurable  interest,  used  this  language:  "All,  there- 
fore, which  it  seems  necessary  to  show,  in  order  to  take  the 
case  out  of  the  objection  of  being  a  wager  policy,  is  that  the 
^  insured  bas  some  interest  in  the  life  of  the  cestui  que  vie; 
that  his  temporal  affairs,  his  just  hopes  and  well-grounded  ex- 
pectations of  support,  of  patronage,  and  advantage  in  life  will 
be  impaired;  bo  that  the  real  purpose  is  not  a  wager,  but  to 
secure  such  advantages,  supposed  to  depend  on  the  life  of  an- 
other; such,  we  suppose,  would  be  sufficient  to  prevent  it  from 
l)eing  regarded  as  a  mere  wager.  Whatever  may  be  the  nature 
of  such  interest,  and  whatever  the  amount  insured,  it  can 
-work  no  injury  to  the  insurers,  because  the  premium  is  pro- 


356  Union  Fraternal  League  v.  Walton.        [Georgia^ 

portioned  to  the  amount;  and  whether  the  insurance  be  to  a 
large  or  small  amount,  the  premium  is  computed  to  be  a  pre- 
cise equivalent  for  the  risk  taken.  Perhaps  it  would  be  diffi- 
cult to  lay  down  any  general  rule  as  to  the  nature  and  amount 
of  interest  which  the  assured  must  have.  One  thing  may  be 
taken  as  settled,  that  every  man  has  an  interest  in  his  own  life 
to  any  amount  in  which  he  chooses  to  value  it,  and  may  in- 
sure it  accordingly."  In  the  case  of  Sabin  v.  Phinney,  134 
N.  y.  423,  30  Am.  St.  Eep.  681,  it  was  held  that  a  member  of 
the  Ancient  Order  of  United  Workmen  of  New  York  can  le- 
gally direct  the  sum  due  at  his  death  to  be  paid  to  a  stranger 
who  has  no  insurable  interest  in  his  life.  The  true  rule,  as  we 
take  it,  on  the  authority  of  a  very  large  number  of  cases  collect-  * 
ed  in  a  note  to  the  case  of  Morrell  v.  Trenton  etc.  Ins.  Co.,  a 
Massachusetts  case  reported  in  57  Am.  Dec.  102,  is,  that  one  may 
insure  his  life  and  make  the  amount  of  the  policy  payable  to 
whom  he  pleases,  provided  the  contract  is  not  made  at  the  ex- 
pense and  for  the  benefit  of  the  person  designated  as  the  bene- 
ficiary, as  a  cover  for  a  mere  wagering  contract.  In  the  same 
note  authorities  are  cited  for  the  proposition,  "that  the  in- 
surable interest  which  one  has  in  his  own  life  is  what  supports 
the  policy  in  such  a  case/'  As  laid  down  in  Field's  Lawyers* 
Briefs,  sec.  417,  the  rule  is  that:  "Any  person  may  insure  his 
own  life  for  the  benefit  of  his  creditors,  relatives,  friends,  or 
even  strangers.  But  if  the  insurance  is  effected  by  some  other 
person,  it  is  essential  that  he  have  a  pecuniary  interest  in  the 
life  of  the  assured."  To  the  same  effect  see  Kobinson  v. 
United  States  Ace.  Assn.,  68  Fed.  Rep.  825 ;  Olmsted  v.  Keyes, 
85  N.  Y.  593 ;  Lemon  v.  Phoenix  Mut.  Life  Ins.  Co.,  38  Conn. 
294;  Fairchild  v.  North  Eastern  Mut.  Life  Assn.,  51  Vt.  625. 
We  think,  also,  that  this  court  has  recognized  the  doctrine  for 
which  we  ®  are  contending,  in  the  case  of  Equitable  Life 
Assur.  Soc.  V.  Paterson,  41  Ga.  338,  where  McCay,  J.,  declared 
that  the  law  which  prohibits  the  insurance  of  a  life  by  another 
who  has  no  interest  in  the  continuance  of  that  life  is  founded 
on  a  sound  public  policy,  and  that  it  was  intended  to  prevent 
gaming  policies  and  to  avoid  that  inducement  to  crime  which 
would  exist  if  it  were  permitted.  In  the  case  then  under  con- 
sideration, it  appeared  that  a  woman  who  contracted  marriage 
had  at  the  time  a  living  husband,  making,  of  course,  the  last 
contract  of  marriage  void.  While  living  together  under  such 
void  marriage,  the  supposed  husband  procured  a  policy  of  in- 
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surance  on  his  life  in  favor  of  the  woman  with  whom  he  was 
then  living.  Payment  of  the  policy  was  resisted  on  the  ground 
that  she  had  no  insurable  interest  in  the  life  of  the  person  in- 
sured. This  court  there  held  that  such  a  contract  of  insurance 
did  not  come  within  the  reason  of  the  law  which  prohibited 
gaming  policies,  nor  was  it  open  to  the  objection  that  it  offered 
an  inducement  to  crime.  Judge  ilcCay,  in  his  opinion,  on  this 
subject  said:  "Though  the  marriage  was  illegal,  yet  in  fact 
the  woman  had  an  interest,  and  a  deep  interest,  in  the  life  of 
the  husband.  He  treated  her  as  his  wife.  He  supported  her 
as  such,  she  passed  in  society  as  such,  and  she  was  dependent 
upon  him  for  support  as  such.  It  was  the  husband  who  in 
fact  effected  this  policy.  It  was  his  own  method  of  extending 
to  this  woman  his  assistance  and  protection  after  he  should 
himself  be  dead.  Here  is  no  gaming,  since  the  very  person 
whose  life  is  insured  is  himself  the  actor  in  the  transaction. 
So,  too,  as  to  the  temptation  to  crime,  offered  to  the  benefi- 
ciary of  the  policy.  It  would  seem,  when  the  person  whose 
life  is  insured  is  himself  the  actor  in  the  matter,  the  amount 
of  temptation  held  out  to  others  to  take  his  life  may,  as  a  gen- 
eral rule  at  least,  be  left  to  his  discretion."  Further  on  in 
the  same  opinion,  referring  to  the  provision  now  found  in  our 
code  which  expressly  permits  the  insured  to  direct  the  money 
to  be  paid  to  his  assignee,  he  says,  "and  if  he  may  do  this,  we 
do  not  see  that  an  insurance  effected  by  him,  as  the  assured 
of  another,  for  that  other's  benefit,  is  not  equally  good." 

We  have  entered  into  the  discussion  of  this  case  at  length, 
•  because  of  the  fact,  as  stated  in  the  outset,  that  the  adjudi- 
cated cases  are  in  conflict.  But  we  feel  assured,  both  by  rea- 
son and  the  long  line  of  adjudicated  cases  to  which  only  par- 
tial reference  has  been  made,  that  the  true  rule  which  should 
obtain  in  such  cases  is,  that  where  one  obtains  a  contract  of 
insurance  on  his  own  life  and  keeps  up  the  same  out  of  his 
own  means,  and  directs  the  amount  of  the  policy  to  be  paid 
at  his  death  to  another  whom  from  love,  friendship,  or  any 
other  reason  he  desires  to  benefit,  the  named  beneficiary  is 
entitled  to  recover  on  such  contract,  notwithstanding  it  may 
not  be  shown  that  he  or  she  has  any  other  insurable  interest 
in  the  life  of  the  deceased  than  exists  in  his  goodwill  and  em- 
anates from  his  expressed  wish  to  benefit.  It  is,  after  all,  but 
a  gift  from  him  to  one  whose  interests  he  desired  to  promote 
and  whose  welfare  he  wished  to  protect  when  he  was  dead. 
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Such  a  contract  is  in  no  sense  a  mere  hazard,  and  is  composed 
of  none  of  the  elements  which  make  up  a  wagering  policy,  and 
it  is  only  these  that  the  law,  mindful  of  the  best  interests  of 
the  citizen,  prohibits.  There  is,  however,  another  view  to  be 
taken  of  the  question  which  arises  in  this  case.  Differences 
exist  between  contracts  entered  into  under  the  plan  of  ordinary 
life  insurance  and  those  made  by  benefit  societies.  We  only 
call  attention,  however,  to  those  differences  which  exist  in  the 
selection  of  the  beneficiary.  A  contract  entered  into  by  a 
benefit  society  with  a  member  is,  of  course,  executory,  and  its 
terms  and  conditions  are  ordinarily  manifested  by  the  certifi- 
cate of  membership.  In  addition  to  such,  the  charter  of  the 
society,  its  constitution,  and  by-laws  necessarily  form  a  part  of 
such  contract:  Arthur  v.  Odd  Fellows'  Ben.  Assn.,  29  Ohio  St. 
557;  Hellenberg  v.  District  No.  1  of  I.  0.  etc.,  94  N.  Y.  580; 
Maryland  Mut.^Ben.  Soc.  v.  Clendinen,  44  Md.  429,  22  Am. 
Eep.  52.  The  law  which  provides  for  the  organization  of  a 
benefit  society  usually  specifies  the  classes  of  persons  who  may 
be  made  beneficiaries  of  the  insurance;  and  where  the  organic 
law  of  the  society,  or  the  charter  procured  from  the  state  un- 
der that  law,  prescribes  what  classes  of  persons  may  become 
beneficiaries  of  its  insurance,  it  is  not  in  the  power  of  the  so- 
ciety or  one  of  its  members,  or  both,  to  enlarge  or  restrict  these 
classes;  for  the  society  has  no  authority  to  create  a  fund  for 
a  person  who  does  not  belong  to  one  of  such  classes,  and  the 
member  has  no  right  or  power  to  *®  designate  such  person  as 
his  beneficiary:  !Niblack  on  Accident  Insurance  and  Benefit 
Societies,  sec.  158;  citing  Mutual  Ben.  Assn.  v.  Eolfe,  76 
Mich.  146;  Kentucky  Masonic  Mut.  L.  Ins.  Co.  v.  Miller,  13 
Bush,  489;  Eindge  v.  New  England  Mut.  Aid  Soc,  146  Mass. 
286.  Under  an  act  of  the  state  of  Michigan  which  authorized 
the  organization  of  societies  to  secure  to  the  family  or  heirs 
of  any  member  upon  his  death  a  certain  sum  of  money,  it  was 
held  that  no  other  person  than  a  member  of  the  family  or  an 
heir  of  the  person  insured  could  be  made  a  beneficiary,  and 
an  old  army  comrade  and  intimate  friend  who  had  been  desig- 
nated by  the  member  as  the  beneficiary  could  not  take:  Mu- 
tual Ben.  Soc.  v.  Hoyt,  46  Mich.  473.  A  large  number  of  ad- 
judicated cases  supporting  this  principle  may  be  found  in  Ba- 
con's Treatise  on  the  Law  of  Benefit  Societies  and  Life  In- 
surance, section  237;  and  the  reason  which  underlies  the  rule 
is,  that  the  member  of  the  society  has  under  his  contract  no 
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interest  nor  property  in  the  benefit,  but  has  simply  the  power 
to  appoint  some  one  to  receive  it.  If,  however,  there  is  noth- 
ing in  the  charter  or  by-laws  of  the  organization,  nor  in  the 
statutes  of  the  state,  restricting  the  appointment,  the  member 
may  designate  whomsoever  he  pleases,  and  no  one  can  question 
the  right:  1  Bacon  on  Benefit  Societies,  sec.  246;  Massey  v. 
Mutual  Belief  Soc,  102  X.  Y.  523;  Knights  of  Honor  v.  Wat- 
son, 64  K  H.  517;  Walter  v.  Hensel,  42  Minn.  204. 

In  the  present  case,  while  it  appears  on  the  face  of  the  cer- 
tificate that  the  plaintiff  in  error  is  a  Massachusetts  corpora- 
tion, none  of  the  provisions  of  the  charter  appear  in  the  record,^ 
nor  any  portion  of  its  constitution  or  by-laws  is  set  out,  nor 
can  it  be  now  determined  whether  the  contract  of  insurance 
is  to  be  governed  by  the  laws  of  the  state  of  Massachusetts  or 
by  those  of  Georgia.  Hence,  no  restriction  of  the  power  of 
the  member  to  name  the  beneficiary  is  made  to  appear,  and 
the  certificate  evidencing  a  contract  of  life  insurance  similar 
to  those  entered  into  by  mutual  companies,  the  case  will  be 
determined  under  the  general  law  applicable  to  insurance  con- 
tracts. It  is  true  that  on  the  back  of  the  certificate  appears 
a  condensation  of  certain  explanations,  in  which  it  is  asserted 
that  speculative  risks  will  not  be  tolerated  nor  benefits  paid 
to  other  than  blood  relatives  or  dependents.  It  does  **  not 
appear,  however,  unqualifiedly,  as  it  is  arranged,  that  it  is  one 
of  the  conditions  referred  to  in  the  certificate,  and  without 
further  explanation  we  are  not  able  to  say  that  it  is.  There- 
fore, 80  far  as  the  record  appears,  there  was  nothing  to  restrict 
the  designation  of  the  beneficiary  by  Pughsly  at  the  time  he 
entered  into  the  contract,  and  by  the  terms  of  the  contract  the 
benefit  fund  is  made  expressly  payable  to  the  defendant  in  er- 
ror. Being  so,  and  treating  this  contract  as  subject  to  the 
law  which  fixes  the  insurable  interest  of  a  beneficiary  where 
the  policy  is  taken  out  and  maintained  by  the  insured,  no  rea- . 
eon  appears  why  the  defendant  in  error  was  not  entitled  to 
maintain  her  action;  and  the  judgment  of  the  court  below  in 
overruling  the  demurrer  is  affirmed. 

All  the  justices  concurring  except  Lumpkin,  P.  J.,  dissent- 
ing. 

LUMPKIN",  P.  J.,  dissenting.  A  policy  of  life  insurance 
naming  as  the  beneficiary  thereof  one  who  has  no  insurable  in- 
terest in  the  life  of  the  insured  is  a  wagering  policy,  and  there- 
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fore  void,  although  taken  out  by  the  insured  at  his  own  ex- 
pense. Independently  of  adjudications  rendered  outside  of  this 
state,  I  am  of  the  opinion  that  the  question  raised  in  this 
case  is  settled  by  section  2114  of  the  Civil  Code,  which  reads 
as  follows:  "An  insurance  upon  life  is  a  contract  by  which  the 
insurer,  for  a  stipulated  sum,  engages  to  pay  a  certain  amount 
of  money  if  another  dies  within  the  time  limited  by  the  policy. 
The  life  may  be  that  of  the  assured,  or  of  another  in  whose 
continuance  the  assured  has  an  interest."  That  is  to  say,  the 
life  insured  may  be  that  of  the  beneficiary  named  in  the  pol- 
icy, or  the  life  of  another  person  in  the  continuance  of  which 
life  the  beneficiary  has  an  insurable  interest.  "The  beneficiary 
of  an  insurance  policy  may  be  defined  as  the  party  to  whom 
the  proceeds  are  made  payable  by  the  terms  of  the  contract"; 
and  "beneficiary"  and  "assured"  are  synonymous  terms,  though 
the  former  is  the  more  commonly  used:  3  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  926. 

The  question  at  issue  was  neither  made  in  nor  passed  upon 
by  this  court  in  the  case  of  Equitable  Life  Assur.  Soc.  v. 
Paterson,  41  Ga.  338.  It  is  true  the  report  of  that  case  dis- 
closes that  in  the  request  to  charge,  made  by  counsel  for  the 
defendant,  ^  this  question  was  presented  to  the  trial  judge  for 
his  determination;  but  the  motion  for  a  new  trial,  the  denial 
of  which  was  the  only  ruling  excepted  to,  did  not  in  the  re- 
motest manner  invoke  a  decision  of  the  question  whether  one 
can  take  out  a  valid  policy  of  insurance  on  his  own  life  for 
the  benefit  of  a  stranger;  nor  is  any  such  question  dealt  with 
in  the  synopsis  of  the  points  decided,  which,  under  our  stat- 
ute, is  the  official  announcement  of  the  decision  rendered.  Ac- 
cordingly, the  remarks  of  Judge  McCay  upon  the  subject  of 
insurable  interest  should  be  treated  as  merely  obiter  and  in 
no  sense  binding  as  authority. 


IN  MORRIS  V.  GEORGIA  ETC.  BANKING  00.,  109  Ga.  12,  It 
was  held  that  an  assignment  of  a  policy  of  life  insurance  to  a 
creditor  by  the  insured,  and  for  the  purpose  of  securing  his  in- 
debtedness, is,  as  a  matter  of  law,  valid  only  to  the  extent  of  the 
amount  of  the  debt  and  the  expenses  incurred  by  the  creditor  in 
keeping  up  the  policy;  that  If  a  balance  remains  after  paying  such 
debt  and  expenses,  the  payee  of  the  policy  is  entitled  to  it;  and 
that  the  amount  of  the  debt,  in  case  of  dispute  over  it,  is  a  question 
of  fact  for  a  jury. 

In  this  case,  one  Ragland  procured  a  policy  of  insurance  upon  his 
own  life,  for  the  sum  of  five  thousand  dollars,  on  whidi  the  an- 
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nual  premium  was  one  hundred  and  three  dollars  and  fifteen 
cents.  He  paid  two  quarterly  premiums,  but,  not  being  able  to 
continue  the  payment  of  premiums,  two  of  the  defendants,  Cassin 
and  Purtell,  agreed  to  advance  to  him  the  amounts  necessary  to 
pay  the  same  as  they  became  due;  and  to  secure  payment  of  the 
amount  so  advanced,  Ragland  assigned  the  policy  to  Cassin  and 
Purtell,  who  required  and  received  of  Ragland  his  promissory  note, 
for  four  thousand  three  hundred  dollars,  principal,  to  become  due 
one  year  after  date.  This  pretended  debt  was  fictitious  except  as 
to  the  premiums  advanced  by  Cassin  and  Purtell.  At  the  time  of 
thpse  transactions  Cassin  was  the  cashier  of  the  defendant  banli- 
ing  company.  After  the  execution  of  the  note  Cassin  and  Purtell 
indorsed  It  in  blanls  and  made  a  pretended  transfer  of  it  to  the 
defendant  banking  company,  which  toolc  the  note  with  notice  of  its 
character.  Shortly  before  the  maturity  of  the  note  Cassin  and 
Pui-tell  transferred  the  policy  of  insurance  to  the  banliing  com- 
pany, and  soon  afterward  Ragland  died.  The  insurance  company 
paid  to  the  banl^ing  company  the  face  value  of  the  policy.  The 
amount  of  the  policy  was  payable  to  the  representatives  of  Rag- 
land, and  the  only  claim  that  Cassin  and  Purtell  and  the  banking 
company  had  on  the  fund  was  the  amount  of  one  premium.  As 
the  banking  company  Insisted  that  it  had  a  right  to  keep  the  money, 
Ragland's  administrator,  Morris,  brought  suit  to  recover  the  amount 
paid  to  it,  less  what  had  been  advanced  to  Ragland  by  Cassin  and 
Purtell.  A  nonsuit  was  granted,  but  on  appeal  it  was  held  that 
the  administrator  would,  in  law,  be  entitled  to  have  the  balance 
left  after  payment  of  the  debt  which  Ragland's  assignment  secured. 
Counsel  for  the  defendants  also  insisted  that  the  banking  company 
was  a  bona  fide  holder  of  the  note  and  transferee  of  the  policy  of 
insurance,  for  value,  before  due,  and  that  this  fact  precluded  a 
recovery  by  the  administrator.  But  it  appeared  that  Cassin  had 
full  authority  and  control  of  the  discounts  of  the  bank,  and  that 
he  discounted  the  note  with  the  funds  of  the  bank  without  con- 
sulting any  other  officer  thereof.  The  court,  therefore,  assuming 
the  facts  Insisted  upon  by  the  plaintiff  to  be  true,  pointed  out  that 
the  bank  was  not  a  bona  fide  purchaser  of  the  note,  without 
notice,  and  held,  In  substance,  that  if  the  bank  ratified  Cassin's  act 
and  claimed  title  to  the  note.  It  must  take  it  subject  to  the  knowl- 
edge which  Cassin  had  at  the  time.  "Where  one  party,"  said  the 
court,  "having  knowledge  of  the  Invalidity  of  a  paper  of  which  he 
is  the  ostensible  owner,  discounts  It  In  a  bank  of  which  he  Is  the 
duly  authorized  agent,  and  Is  bimself  the  only  actor  for  the  bank, 
and  by  his  act  enables  the  bank  to  collect  and  retain  the  proceeds 
of  such  paper  against  the  rights  of  the  true  owner,  be  Is  either 
the  agent  of  the  bank  to  discount  the  paper,  or  he  Is  not  If  he 
is  not,  then  the  discounting  was  illegal,  and  the  owner  Is  entitled 
to  It  or  Its  proceeds.  If  ho  is  the  agent  of  the  bank,  and  the  facts 
insisted  on  here  existed,  bis   action  would    bo   a   fraud  upon  the 
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rights  of  the  owner,  of  which  the  bank  cannot  take  advantage.'^ 
fThe  court  further  said:  "The  subject  matter  of  the  present  action 
is  to  recover  from  the  defendants  a  sum  of  money  which  it  is  al- 
leged they  collected  and  which  belongs  to  the  plaintiff.  The  col- 
lection of  the  money  and  its  retention  by  the  defendants  cannot 
be  based  on  the  fact  that  they  are  innocent  holders  of  a  promis- 
sory note  of  the  insured  received  before  due,  for  value;  the  money 
for  which  suit  was  brought  did  not  come  into  the  hands  of  the 
defendants  as  the  proceeds  of  any  negotiable  instrument;  and  their 
right  to  collect  the  policy  and  to  hold  the  amount  as  payment  of 
the  note  depends  upon  the  assignment  of  the  policy,  and  not  upon 
the  manner  in  which  they  hold  the  note."  It  was,  therefore,  con- 
sidered error  to  have  granted  a  nonsuit,  there  being  evidence  from 
which  the  jury  might  have  found  a  verdict  for  the  plaintiff. 

LIFE  INSURANCE— INSURABLE  INTEREST— BENEFICIA- 
RIES.—A  person  has  such  an  insurable  Interest  in  his  own  life 
that  he  may  insure  It  for  the  benefit  of  his  heirs,  or  even  for  the 
benefit  of  a  stranger:  Northwestern  etc.  Aid  Assn.  v.  Jones,  154 
Pa.  St.  99,  35  Am.  St.  Rep.  810,  and  note  showing  that  a  man  may 
Insure  his  own  life,  paying  the  premium  himself,  for  the  benefit  of 
another  who  has  no  insurable  interest  therein. 

INSURANCE— MUTUAL  BENEFIT  SOCIETIES— RIGHT  TO 
DESIGNATE  BENEFICIARY.— If  the  by-laws  of  a  mutual  life 
benefit  society  impose  no  limit  as  to  the  persons  to  whom  certifi- 
cates shall  be  payable,  the  person  insured  in  such  an  association 
has  a  right  to  direct  the  amount  of  his  certificate  to  be  paid  to  a 
stranger  having  no  insurable  interest  in  his  life:  See  monographic 
note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep.  559,  on  fea- 
tures of  the  law  specially  applicable  to  mutual  or  membership  life 
or  accident  insurance. 

INSURANCE  —  MUTUAL  BENEFIT  SOCIETIES  —  WHAT 
FORMS  PART  OF  CONTRACT.— The  charter  of  a  beneficial  asso- 
ciation Is  a  part  of  its  contract  of  insurance,  the  same  as  though 
written  therein;  so.  too,  are  its  constitution  and  by-laws:  Note  to 
Condon  ▼.  Mutual  Reserve  Assn.,  73  Am.  St.  Rep.  185. 
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LONG  T.  ELBERTON. 

[109   Georgia,  28.] 

MUNICIPAL  CORPORATIONS— ERECTION  OF  PRISON 
BUILDING— DAMNUM  ABSQUE  INJURIA.— A  city  does  not  in- 
vade property  rights  by  merely  erecting  and  maintaining  a  necesk 
sary  prison  building  within  its  limits.  Hence,  no  action  for  dam- 
ages can  be  maintained  against  the  city  therefor  by  the  owner  of 
adjacent  property  Injured  thereby,  as  the  injury  to  one's  business 
and  the  depreciation  of  property  in  such  a  case  are  damnum  absque 
injuria.  The  owner,  however,  would  have  a  remedy  if,  after  the 
erection  of  the  building,  it  is  so  maintained  as  to  be  a  nuisance. 

J.  P.  Shannon  and  P.  P.  Proflfitt,  for  the  plaintiff. 
I.  C.  Van  Duzer  and  J.  N.  Worley,  for  the  defendant. 

28  LITTLE,  J.  The  plaintiff  instituted  an  action  to  re- 
cover damages  against  the  city  of  Elberton.  He  alleged  that 
he  was  the  owner  of  a  hotel  building  in  said  city,  and  eight 
brick  storehouses  adjoining  and  opposite  his  hotel;  that  he  ex- 
pended a  large  sum  of  money  in  the  erection  of  said  buildings, 
which  before  the  damage  complained  of  were  worth  a  large 
amount  of  money;  that  he  and  his  family  reside  in  the  hotel, 
and  that  the  same  was  made  comfortable  and  pleasant  for  his 
family  as  well  as  his  guests;  that  during  the  year  1897  the 
city  of  Elberton,  without  the  consent  of  petitioner  and  against 
his  protest,  erected  within  one  hundred  feet  of  his  property 
a  building  known  as  the  city  prison,  which  is  a  brick  structure 
containing  offices  for  the  city  and  a  number  of  prison  cells  and 
lockups  in  which  violators  of  the  city  laws  are  confined;  that 
these  are  frequently  drunk,  boisterous,  profane,  obscene,  and 
offensive,  and  that  frequently  crowds  of  objectionable  persons 
are  gathered  around  the  city  prison,  to  the  annoyance  of  the 
neighborhood;  that  the  building  is  not  provided  with  water- 
works or  sewers,  and  that  slops  and  filth  are  carried  there- 
from daily  in  full  view  of  the  public;  that  the  prison  emits 
foul  air  and  unwholesome  stenches,  and  the  inmates  make  dis- 
cordant *•  and  savage  noises,  and  that  the  city  convicts  are 
kept  therein;  that  this  building  is  so  situated  that  it  stands 
broadside  to  the  hotel  building,  with  no  obstruction  between 
the  two  buildings,  and  all  the  unpleasant  accompaniments  of 
the  prison  are  in  full  view  of  the  windows  and  piazzas  of  the 
hotel  and  of  persons  dwelling  therein  or  on  the  grounds  at- 
tached thereto.     He  alleges  that  the  same  is  a  nuisance;  that 
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he  endeavored  to  induce  the  city  authorities  not  to  construct 
the  building  at  that  place,  informing  them  that  it  would  injure 
his  business,  and  the  value  of  his  property,  but  they  did  so  over 
his  protest.  He  alleges  that  the  erection  of  the  prison  was  a 
violation  of  the  public  duty  and  a  reckless  disregard  for  his 
rights,  and  the  maintenance  of  the  same  as  situated  is  a  grosa 
wrong;  that  it  renders  his  home  undesirable  and  his  hotel 
building  less  desirable  for  a  hotel,  his  storerooms  less  valu- 
able for  business,  and  has  injured  the  market  value  of  all  his 
property  above  described,  whereby  he  has  been  damaged  the 
sum  of  five  thousand  dollars;  that  the  city  authorities  could 
easily  have  erected  said  prison  elsewhere,  where  the  damage 
it  would  cause  would  have  been  insignificant;  that  he  himself 
offered  to  the  city  a  lot  in  rear  of  his  property,  which  was  con- 
venient in  every  respect,  but  they  refused  to  erect  the  prison 
on  that  lot;  that  it  was  located  in  its  present  place  as  the  re- 
sult of  bad  faith  and  on  account  of  ill-will  to  petitioner.  He 
alleges  that  the  prison  and  the  manner  in  which  it  is  used  and 
kept  is  a  nuisance  and  has  greatly  damaged  his  property,  and 
that  its  erection  was,  and  its  maintenance  is,  a  direct  invasion 
of  his  rights,  for  which  he  is  entitled  to  recover  damages  under 
the  constitution  and  laws  of  this  state.  The  petition,  as 
amended,  was  demurred  to  generally.  The  court  sustained 
the  demurrer,  and  the  plaintiff  excepted. 

It  is  claimed  by  counsel  for  the  plaintiff  that  since  the 
adoption  of  the  constitution  of  1877  a  municipal  corporation 
is  liable  to  an  individual  for  damages  to  private  property,  to 
the  same  extent  and  under  the  same  circumstances  that  it  is 
liable  for  property  taken  for  public  purposes;  and  we  under- 
stand the  present  action  is  based  on  the  provision  of  that  con- 
stitution which  declares  that  private  property  shall  not  be 
taken  ^®  or  damaged  for  public  purposes  without  just  and  ade- 
quate compensation  being  first  paid:  Civ.  Code,  sec.  5729.  It 
is  contended  that  the  erection  of  the  city  prison  in  Elber- 
ton, and  the  use  of  said  building  for  the  confinement  of  vio- 
lators of  the  law,  in  close  proximity  to  the  property  of  the 
plaintiff,  has  depreciated  the  value  of  said  property,  and  there- 
fore damaged  it  in  the  sense  contemplated  by  the  constitution. 
It  is  not  necessary  in  this  case  that  the  meaning  of  the  word 
^'damaged"  in  the  constitution  shall  be  either  considered  or 
discussed.  It  was  passed  on  by  this  court  in  llie  ease  of  Aus- 
tin T.  Augusta  Terminal  Ry.  Co.,  108  Ga.  671. 
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The  simple  erection  of  a  necessary  prison  building  cannot, 
without  more,  so  injure  adjacent  property  as  to  entitle  the 
owner  to  have  damages  for  such  erection.  No  one  is  so  hin- 
dered in  the  use  of  his  property  and  so  restricted  as  to  the 
character  of  buildings  he  shall  put  upon  it,  as  to  make  it  nec- 
essary to  consult  adjacent  lot  owners  in  reference  to  the  im- 
provements to  be  made.  The  lot  being  his  own  property,  the 
owner  may  put  it  to  such  use  as  he  sees  proper,  provided  the 
buildings  and  improvements  made  by  him  do  not  infringe  the 
legal  rig  lit  of  his  neighbor  to  the  similar  enjoyment  of  his  own 
property.  A  loghouse  on  a  fashionable  street  may  be  built 
alongside  of  a  palace,  and  by  its  erection  the  value  of  the  lat- 
ter may  be  depreciated,  but  that  depreciation  is  damnum 
absque  injuria.  The  owner  of  the  lot  has  as  much  right  to 
erect  the  hut  as  the  other  has  to  build  his  palace — no  more, 
no  less ;  but  if  the  hut  or  the  palace  be  so  used  as  to  interfere 
in  the  lawful  enjoyment  of  his  property  by  the  other,  there 
the  damage  with  a  right  to  compensation  exists.  If  noxious 
gases  from  a  business  carried  on  in  either  befoul  the  air  which 
the  other  is  entitled  to  have  without  it — if  the  flow  of  poison- 
ous fluids  from  a  manufactory  carried  on  at  either  place  ster- 
ilizes the  land  of  the  other — if  offensive  smells  emanate  from 
the  one  and  affect  the  health  of  those  dwelling  in  the  other, 
then  there  is  a  cause  of  injury  which  the  law  will  redress,  be- 
cause the  use  which  brings  about  any  of  these  things  is  an  in- 
fringement on  the  right  of  the  other;  but  none  can  be  allowed 
for  the  character  of  the  building.  The  municipal  authorities 
of  the  •*  city  of  Elberton,  being  invested  with  certain  powers 
of  government,  had  a  legal  right  (being  necessary  to  the  exer- 
cise of  those  powers)  to  erect  a  building  for  the  purpose  of 
furnishing  public  offices  and  maintaining  a  prison  in  which 
might  be  securely  kept  violators  of  the  law;  and  the  rule  is 
clearly  established  that  a  corporation  authorized  by  the  law 
to  do  a  particular  thing,  so  long  aa  it  keeps  ^rithin  the  scope 
of  the  power  granted,  is  completely  protected  from  proceed- 
ings either  at  law  or  in  equity  in  behalf  of  the  public  there- 
for (8  Wood  on  Nuisances,  sec.  753),  and  that  if  in  the  dis- 
charge of  a  duty  imposed  by  law  it  proceeds  in  a  careful  and 
prudent  manner,  the  damages  resulting  therefrom  to  indi- 
viduals are  damnum  absque  injuria:  Transportation  Co.  v. 
Chicago,  99  TJ.  S.  635;  Sayres  t.  Commonwealth.  88  Pa.  St. 
309,  32  Am.  Rep.  456;  Flori  v.  St.  Louis,  69  Mo.  341,  83  Am. 
Bep.  504;  Toolan  v.  Lansing,  38  Mich.  316. 
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In  the  case  of  Bacon  v.  Walker,  77  Ga.  338,  this  court.  Chief 
Justice  Jackson  delivering  the  opinion,  said:  "It  is  true  that 
nobody  would  be  pleased  at  the  erection  of  a  jail  in  the  vicin- 
ity of  his  residence,  but  it  must  be  built  somewhere.  It  is  a 
public  necessity.  It  is  authorized  by  law.  In  no  sense,  or 
rather  in  no  legal  sense,  is  it  a  nuisance.  Nothing  that  is  legal 
in  its  erection  can  be  a  nuisance  per  se;  much  less  can  that 
which  public  necessity  demands  be  one."  It  "must  be  built 
in  some  part  of  the  city  and  near  to  somebody's  house;  .... 
and  equity  will  not  stop  the  public  works  because  of  such 
damage.**  And  in  the  case  of  Pause  v.  Atlanta,  98  Ga.  103, 
58  Am.  St.  Eep.  290,  this  court,  through  Atkinson,  J.,  said: 
"A  distinction  should  be  borne  in  mind  between  those  cases 
where  one  seeks  to  recover  because  of  the  appropriation  by  the 
public  to  the  public  use  of  private  property,  and  damages  to 
one's  property  sustained  in  consequence  of  the  construction 
of  such  public  improvement,  and  that  other  class  of  cases  in 
which,  though  one's  property  be  neither  appropriated  nor 
damaged,  yet  in  consequence  of  the  construction  of  such  im- 
provement one  suffers  damage  resulting  from  personal  incon- 
venience, and  consequent  damage  in  the  conduct  of  one's 
business.  In  the  former  cases  the  right  of  compensation  is 
a  matter  of  principle;  the  amount  of  damage,  a  mere  matter 
of  degree.  However  slight  or  however  great  one's  damage 
may  be,  he  is  nevertheless  entitled  to  compensation.  In  the 
latter  class  of  cases  something  ^  more  must  appear  than  mere 
damage  or  inconvenience.  It  must  be  made  to  appear  that 
in  the  construction  of  such  an  improvement  the  municipal 
authorities  have  been  guilty  of  negligence,  omission  of  duty, 
or  negligent  commission  of  an  act  authorized  by  law,  in  or- 
der to  authorize  a  recovery."  Under  the  authority  of  the 
cases  cited,  the  plaintiff  was  not  entitled  to  recover  for  the 
erection  of  the  prison.  Undoubtedly,  it  added  nothing  which 
was  desirable  to  the  neighborhood,  and  detracted  much  from 
it,  but  this  and  similar  inconveniences  are  to  be  borne  by  the 
citizen  in  the  vicinity  of  whose  property  such  public  build- 
ings are  located,  and  for  his  inconvenience  and  depreciation 
in  values  in  property  so  occasioned  the  law  affords  no  com- 
pensation. It  does  not,  however,  follow,  because  the  erection 
of  such  a  building  was  a  public  necessity  and  the  authorities 
had  the  right  to  select  the  lot  upon  which  it  was  erected,  that 
it  can  be  so  maintained  as  to  perpetuate  a  nuisanop.  Whi^e 
the  authorities  have  a  right  to  use  and  maintain  it  for  the 
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purposes  intended,  the  duty  rests  upon  them  to  maintain  it 
in  a  proper  manner,  and  if  such  maintenance  after  its  erec- 
tion should  prove  a  nuisance,  it  ia  the  right  of  any  citizen  of 
Elberton,  or  other  person  interested,  either  to  abate  the  same, 
or,  if  special  and  particular  damage  is  caused  to  him,  to  ob- 
tain proper  compensation  for  his  injury:  2  Wood  on  Nuisances, 
sec.  748.  Inasmuch,  however,  as  the  petition  seeks  to  recover 
damages  from  the  city  for  the  erection  and  maintenance  of 
the  building  as  a  prison,  and  the  law  nowhere  authorizes  such 
to  be  given  under  the  circumstances  detailed  in  his  petition, 
the  court  committed  no  error  in  sustaining  the  demurrer 
thereto,  and  the  judgment  is  affirmed. 

All  the  justices  concurring. 


erectiot:  op  jaii^railroads  over  streets— dam- 
num ABSQUE  INJURIA.— An  injunction  will  not  issue  to  pre- 
vent the  erection  of  a  jail  on  the  ground  of  nuisance.  The  special 
damage,  In  such  a  case,  is  incidental  to  what  the  general  interest 
of  the  community  requires  and  becomes  damnum  absque  injuria: 
Burwell  v.  Commissioners,  93  N.  C.  73,  53  Am.  Rep.  454,  So,  where 
a  railroad  Is  authorized  to  run  over  a  highway,  including  a  street, 
the  consequential  annoyance  is  damnum  absque  injuria.  TI:a  pri- 
vate inconvenience  therefrom  must  be  suffered  for  the  public  ac- 
commodation: Note  to  Pennsylvania  R.  R.  Co.  v.  Angel,  56  Am. 
Rep.  13.  See,  also,  Van  de  Vere  v.  Kansas  City,  107  Mo.  83,  28 
Am.  St  Rep.  890. 


SUTTON  T.  ROSSEB. 
[109  Georgia,  204.] 

HOMESTEAD  FOR  WIFE  AND  FAMILY  OUT  OF  HUS- 
BAND'S ESTATE— TERMINATION  OF.-A  widow  is  entitled  to 
a  homestead  and  exemption  out  of  her  husband's  estate  for  the 
benefit  of  herself  and  family,  consisting  of  minor  heirs  of  the  de- 
ceased, but  such  home.sti'ad  is  terminated  at  her  death  and  the  ar- 
rival at  age  of  the  other  beneficiaries. 

HO>rESTEAD  FOR  BENEFIT  OP  "DEPENDENT  FE- 
MALES"—HOW  TO  BE  CLAIMED.— There  can  be,  under  the  laws 
of  Georgia,  no  homestead  or  exemption  for  the  benefit  of  "de- 
pendent females,"  except  in  the  property  of  the  person  upon  whom 
they  are  dependent,  and  the  owner  must  make  the  application.  .\. 
widow  cannot  obtain  such  honiest«>ad  or  exemption  out  of  land 
belonging  to  tho  estate  of  her  deceased  husband. 

HOMESTEAD  FOR  BENEFIT  OF  "DEPENDENT  FE- 
MALES"—TERMINATION  OF.-A  homostPBd  to  a  widow  out  of 
her  husband's  estate  for  the  benefit  of  "dependent  females."  If  it 
could  be  allowed,  would  torniinate  upon  her  death,  for  there  can 
be  no  dependency  on  a  person  who  Is  dead. 
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HOMESTEAD  FOR  BENEFIT  OF  "DEPENDENT  FE- 
MALES" AND  MINOR  CHILDREN— VALIDITY  OF.— A  home- 
stead allowed  to  a  widow  out  of  her  deceased  husband's  estate, 
for  the  benefit  of  "dependent  females"  and  minor  grandchildren, 
is  valid  during  the  lifetime  of  the  widow  and  the  minority  of  the 
grandchildren,  but  is  invalid  so  far  as  it  seelis  to  set  apart  an  ex- 
emption for  the  benefit  of  "dependent  females"  during  their  de- 
pendency, particularly  after  the  widow's  death.  Their  dependency 
cannot  extend  the  duration  of  the  homestead  estate  beyond  the 
death  of  the  applicant. 

Levy  and  claim. 

John  W.  Park  and  Park  &  Gerdine,  for  the  plaintiff. 

McLaughlin  &  Jones,  for  the  defendant. 

*<«  LEWIS,  J.  At  the  August  term,  1879,  of  Meriwether 
superior  court,  John  R.  Jones  obtained  judgment  against 
Nancy  Rosser  as  the  executrix  of  Asa  Rosser,  deceased.  The 
fieri  facias  issued  upon  this  judgment  was  kept  alive  by  proper 
entries  thereon,  and  in  1897  was  levied  on  a  certain  lot  of  land 
in  Meriwether  county  as  the  property  of  the  estate  of  Asa  Ros- 
ser, deceased.  Mrs.  Nancy  Rosser,  the  widow  of  the  deceased, 
applied  for  and  had  set  apart  a  homestead  in  this  land  as  prop- 
erty of  the  estate  of  her  deceased  husband,  claiming  that  she 
was  the  head  of  a  family  consisting  of  her  single  daughter 
Mattie  Rosser,  thirty-one  years  of  age,  her  single  daughter 
Emily,  twenty-eight  years  of  age,  and  her  two  grandchildren 
aged  respectively  eighteen  and  nineteen  years.  In  her  peti- 
tion for  homestead  she  alleged  that  all  the 'family  were  de- 
pendent on  her  for  support,  that  she  was  an  aged  and  infirm 
person  sixty-one  years  of  age,  that  she  was  the  widow  of  Asa 
Rosser,  and  that  the  family  were  his  children  and  grand- 
children. The  application  was  approved  by  the  ordinary  on 
March  5,  1897.  At  the  time  of  the  levy  of  plaintiff's  execu- 
tion upon  this  land  the  widow  was  not  in  life;  all  the  minor 
beneficiaries  had  arrived  ^**®  at  age,  and  none  were  living  on 
the  place,  except  Mattie  Rosser,  who  was  an  adult  when  the 
homestead  was  set  apart,  and  who  filed  a  claim  to  the  land 
levied  upon.  Upon  these  facts  the  court  directed  a  verdict 
for  the  claimant.  Plaintiff  in  fieri  facias  assigns  error  on  the 
judgment  of  the  court  below  in  overruling  his  motion  for  a 
new  trial. 

1.  It  was  contended  in  behalf  of  claimant  that  the  home- 
stead had  not  terminated  when  the  levy  was  made,  but  that 
she  was  still  a  beneficiary  thereof,  and  it  was,  therefore,  not 
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subject  to  levy  and  sale  for  the  debts  of  her  father,  the  origi- 
nal owner.  One  ground  in  the  application  for  homestead  by 
the  widow  in  this  case  was  that  the  beneficiaries  named  in  her 
petition  were  dependent  upon  her  for  support.  The  consti- 
tution of  1877  (Civ.  Code,  sec.  5912),  and  the  act  of  the  leg- 
islature passed  in  pursuance  thereof  (Civ.  Code,  sees.  2827, 
2828),  did  not  contemplate  a  homestead  or  exemption  for  the 
benefit  of  dependent  females,  except  in  the  property  of  the 
person  upon  whom  they  were  dependent.  In  the  present  case, 
the  application  for  exemption  on  this  account  was  not  made 
by  the  owner  of  the  land  in  which  the  homestead  was  sought. 
The  land  belonged  to  the  estate  of  the  applicant's  deceased 
husband.  Manifestly,  neither  the  constitution  nor  the  statute 
intended  to  confer  upon  the  widow  such  a  right;  for,  if  it  did, 
she  would,  under  some  circumstances,  have  the  power  to 
create  a  homestead  encumbrance  upon  the  property  of  her  hus- 
band's estate  in  favor  of  dependent  females  who  have  no  in- 
terest in  the  property  as  heirs,  and  thus  deprive  the  heirs 
at  law  of  their  legal  inheritance.  In  order  for  an  adult  per- 
son to  be  the  beneficiary  of  a  homestead  solely  upon  the  ground 
of  being  a  dependent  female,  this  dependency  must  be  upon 
the  person  who  owns  the  property  sought  to  be  exempted, 
and  the  application  for  such  exemption  must  be  made  by  the 
owner  himself. 

2.  Were  it  otherwise  than  as  above  stated,  we  think  there 
would  be  a  necessary  termination  of  the  homestead  upon  the 
death  of  the  person  on  whom  the  beneficiary  was  dependent, 
for  the  law  contemplates  a  dependency  for  support,  not  on 
any  particular  property,  but  upon  some  particular  person,  and 
grants  to  such  person  the  privilege  of  exempting  his  own  prop- 
erty ^**^  for  the  charitable  purpose  of  taking  care  of  such  de- 
pendent beneficiaries.  From  the  very  nature  and  purpose  of 
the  exemption,  then,  it  cannot  last  longer  than  the  applicant 
lives.  In  the  case  of  Towns  v,  Mathews,  91  Ga.  546,  it  was 
decided  by  this  court  that:  "A  homestead  set  apart  in  1873  by 
the  head  of  a  family  for  the  benefit  of  his  wife  and  a  minor 
granddaughter  terminated  on  the  arrival  at  majority  of  the 
granddaughter,  the  family  having  been  previously  dissolved  by 
the  death  of  both  the  other  members.  The  condition  of  the 
granddaughter  as  a  dependent  female  would  not  extend  the 
duration  of  the  homestead,  the  person  on  whom  she  was  de- 
pendent being  no  longer  in  life."    On  page  649,  Lumpkin,  J., 
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in  his  opinion,  distinguished  that  case  from  one  of  a  widow 
who,  by  reAson  of  her  widowhood  alone,  remains  beneficiary 
of  the  homestead.  He  says:  "No  such  right  belongs,  after 
her  majority,  to  a  dependent  female  who  was  entitled  to  be  a 
beneficiary  because  of  the  homestead  having  been  granted  to 
the  applicant  for  the  reason  that  the  female  was  dependent 
on  him,  and  not  for  her  own  sake.  Moreover,  there  can  be 
no  state  of  dependency  upon  a  person  after  that  person  is 
dead.'' 

3.  Another  ground  of  the  application  seems  to  have  been 
based  upon  the  fact  that  the  applicant  was  the  widow  of  de- 
ceased, and  also  the  head  of  the  family  consisting  of  the  bene- 
ficiaries. There  is  no  question  about  the  fact  that  the  widow 
is  entitled  to  homestead  and  exemption  out  of  her  husband's 
estate  for  her  own  benefit,  and  also  for  the  benefit  of  the 
family  consisting  of  the  minor  heirs  of  the  deceased.  Such  a 
homestead,  however,  is  terminated  upon  the  death  of  the 
widow  and  the  arrival  at  age  of  the  other  beneficiaries:  Lee 
T.  Hale,  77  Ga.  1;  Vornberg  v.  Owens,  88  Ga.  237. 

4.  It  follows  from  the  above  that  while  this  homestead  was 
no  doubt  valid  during  the  lifetime  of  the  widow  and  the  minor- 
ity of  the  grandchildren,  the  adult  daughters,  including  the 
claimant  in  this  case,  derived  no  legal  benefit  from  the  home- 
stead, and  that  if  the  object  was  also  to  set  apart  an  ex- 
emption for  their  benefit  during  their  dependency,  the  petition 
to  the  ordinary  showed  upon  its  face  that  he  was  without  juris- 
diction to  grant  such  reUef.  It  is  contended  by  counsel  for 
***  the  claimant  that  the  homestead  continues  so  long  as  any 
female  for  whose  benefit  it  was  set  apart  lives  and  remains 
single;  and  the  case  of  Gresham  v.  Johnson,  70  Ga.  631,  is  re- 
lied on  to  sustain  this  contention.  The  expression  of  the  court 
in  that  case,  that,  "if  females  are  members  of  a  family  for 
whose  benefit  the  homestead  is  set  apart,  the  property  remains 
exempt  from  levy  and  sale  so  long  as  one  of  them  lives  and 
remains  single,'*  is  purely  obiter.  It  will  be  seen  from  a  report 
of  the  facts  in  that  case  that  when  the  exemption  in  question 
was  made  the  family  of  the  applicant  consisted  only  of  him- 
self and  one  minor  son.  At  the  date  of  the  levy  of  the  exe- 
cution the  son  had  arrived  at  majority.  It  was  there  decided 
that  the  homestead  was  at  an  end,  and  subject  to  levy  and  sale. 
In  that  case  no  right  of  females  as  beneficiaries  of  the  home- 
stead was  in  any  manner  involved.  The  decision  in  Hall  t. 
Matthews,  68  Ga.  490,  is  not  at  all  in  conflict  with  our  ruling 
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in  this  case.  There  a  homestead  was  taken  by  one  as  head  of 
a  family  consisting  of  his  wife  and  a  minor  female  grandchild, 
who  lived  with  him  and  was  dependent  on  him.  It  was  simply 
decided  that  the  death  of  the  wife  did  not  terminate  the  home- 
stead estate,  but  it  continued  so  long  as  the  minor  grandchild 
remained  so  dependent.  A  later  case  directly  in  point  is  Vorn- 
berg  V.  Owens,  88  Ga.  237,  above  cited.  In  that  caae  a  home- 
stead was  set  apart  to  the  head  of  a  family  consisting  of  him4 
self  and  four  minor  children.  The  mother  and  father  had 
died,  and  the  children  had  arrived  at  age.  The  property  waa 
levied  on  nnder  a  fieri  facias  against  the  head  of  the  family, 
and  was  claimed  by  one  of  the  children  who  was  still  living  on 
the  land  and  depending  upon  it  for  support.  It  was  held  by 
the  court  that,  after  arriving  at  full  age,  the  fact  that  she 
was  still  a  dependent  female  would  not  extend  the  duration 
of  the  homestead  estate  beyond  the  death  of  the  head  of  the 
family  and  his  wife,  and  beyond  the  arrival  at  majority  of  all 
the  children. 
Judgment  .reversed. 

All  the  justices  concurring. 


HOMESTEAD  FOB  WIDOW  AND  CHILDBBN— TERMINA- 
TION OF.— A  widow,  as  the  head  of  a  family,  consisting  of  her- 
self and  minor  children,  Is  entitled  to  a  homestead  out  of  her  own 
estate  or  that  of  her  husband:  Note  to  Wilce  v.  Garner,  70  Am. 
St.  Rep.  112.  That  a  homestead  exemption  allowed  to  children 
terminates  when  they  attain  their  majority,  aee  Gofer  t.  Scroggina, 
98  Ala.  &42.  89  Am.  St.  Rep.  54. 


McELVEEN  t.  SOUTHERN  RAILWAY  COMPANY. 
[100  Georgia,  240.] 

BVinBNCE— VARYING  CONTRACT  BY  PAROL.— A  BILL 
OF  LADING,  except  as  to  the  acltnowledgment  of  the  receipt  of 
the  goods,  and  of  their  qnantlty  and  condition  when  received,  la  a 
written  contract  which  cannot  be  varied  by  parol  evidence. 

BILLS  OF  LADING.— ALL  ORAL  NEGOTIATIONS  AND 
REPRESENTATIONS,  not  only  ns  to  the  terms  and  conditions  on 
which  goods  are  received,  but  also  as  to  the  route  by  which  they 
nre  to  be  forwarded,  are  conclusively  presumed  to  be  merged  in 
the  bill  of  lading,  which  will  bp  received  aa  the  aole  evidence  of 
the  agreement  between  the  parties. 
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BILLS  OF  LADING— COMPLIANCE  WITH— CONNECT- 
ING CARRIERS— RAILWAYS  AND  STEAMERS.— If  a  bill  of  lad- 
ing provides  for  the  transportation  of  freight,  such  as  fruit  trees, 
by  an  initial  railway  carrier  to  a  certain  place,  and  its  delivery 
there,  in  good  order,  to  a  connecting  railway,  "or  steamer,"  to  be 
forwarded  to  its  destination,  the  contract  of  carriage  is  complied 
•with  when  the  railway  company  delivers  the  freight  to  a  connect- 
ing line  of  steamers  at  such  place,  whereby  it  is  transported,  ready 
for  delivery,  to  the  consignee.  Hence,  under  a  statute  making  it 
the  duty  of  the  initial  cai-rier,  on  notice,  to  trace  goods  lost,  where 
there  are  connecting  lines,  the  consignor  has  no  right  of  action 
against  the  initial  carrier  for  a  failure  to  trace  the  freight,  for  it 
has  not,  in  fact,  been  lost  at  all.  The  consignee  should  have  in- 
quired of  the  water  carrier  for  the  freight. 

Action  for  damages. 

J.  J.  Rogers,  S.  N.  Woodwaxd,  and  Alexander  &  Lambdin, 
for  the  plaintijfs. 

C.  E.  Battle  and  E.  F.  Dupree,  for  the  defendant 

aso  LITTLE,  J.  McElveen  &  Hardage  instituted  an  action 
against  the  Southern  Railway  Company.  One  part  of  the  pe- 
tition clearly  shows  that  it  was  sought  to  recover,  the  value  of 
certain  goods  shipped  by  them,  under  the  provisions  of  sec- 
tions 2317  and  2318  of  the  Civil  Code,  making  it  the  duty  of 
the  initial  carrier,  on  notice,  to  trace  lost,  damaged,  or  de- 
stroyed goods,  when,  in  order  to  reach  destination,  the  freight 
must  be  transported  by  two  or  more  common  carriers  of  a 
connecting  line.  The  defendant  filed  a  demurrer,  which  the 
court  sustained,  to  a  part  of  the  petition,  leaving  the  case  to 
proceed  as  an  action  to  recover  for  a  failure  to  trace  the  goods. 
It  appears  from  the  brief  of  evidence  that  the  plaintiffs  in  er- 
ror, on  November  5,  1897,  delivered  to  the  defendant  com- 
pany at  Concord,  in  Pike  county,  a  number  of  fruit  trees  con- 
signed to  Gilham,  Fort  Gaines,  Georgia,  for  which  they  re- 
ceived a  bill  of  lading.  One  of  the  consignors  testified  that, 
previously  to  and  after  the  issuing  of  the  bill  of  lading,  the 
agent  of  the  railroad  company  at  Concord  told  him  that  the 
boats  were  not  running  between  Columbus  and  Fort  Gaines, 
and  he  would  not  bill  the  trees  by  boat  from  Columbus  for 
that  reason.  It  was  also  shown  that  the  other  of  the  con- 
signors, on  November  15,  1897,  went  to  the  railroad  depot  in 
Fort  Gaines,  Georgia,  and  called  for  the  trees,  and  was  noti- 
fied that  they  had  never  arrived.  The  trees  were  subsequently 
found  in  the  river  warehouse  in  ^^  Fort  Gaines,  Georgia, 
and  had  never  been  called  for  there,  nor  at  the  wharf  of  the 
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steamboats  running  to  Fort  Gaines.  It  also  appears,  from  a 
letter  in  evidence,  that  the  trees  arrived  at  Fort  Gaines  by. 
boat  from  Columbus  on  the  15  th  or  16th  of  November.  It 
was  also  shown  that  the  defendant  company,  on  the  15th  of 
November  and  subsequently  thereto,  was  notified  by  the  con- 
signors that  the  trees  were  lost,  and  it  was  asked  that  they 
be  traced,  to  which  notice  and  request  no  response  was  made. 
It  was  further  shown  that  the  trees  should  have  been  in  good 
condition  on  the  IGth  of  November.  The  bill  of  lading  was 
introduced  in  evidence.  It  acknowledged  the  receipt  of  two 
boxes  of  fruit  trees  consigned  to  C.  W.  Gilham,  Fort  Gaines, 
Georgia,  to  be  shipped  by  the  defendant  railroad  company 
from  Concord  to  Columbus,  Georgia.  It  was  an  ordinary  con- 
tract of  affreightment,  containing  a  stipulation  that  the  goods 
were  to  be  transported  as  specified,  and  at  the  end  of  the 
initial  carrier's  line  to  be  delivered  to  the  agents  of  connecting 
railroad  companies  or  steamers,  to  be  again  so  delivered  until 
they  should  arrive  at  the  place  named  as  the  point  of  destina- 
tion in  the  bill  of  lading.  At  the  conclusion  of  the  evidence, 
the  defendant  moved  for  a  nonsuit,  which  was  granted,  and 
the  plaintiffs  excepted.  Defendant  also,  being  dissatisfied  with 
certain  rulings  of  the  court,  filed  a  cross-bill  of  exceptions. 
The  two  writs  of  error  were  heard  together  in  this  court,  and 
will  be  here  considered  and  disposed  of  together.  It  is  diffi- 
cult to  determine,  from  an  examination  of  the  seventh  and 
tenth  paragraphs  of  the  petition  as  originally  filed,  whether 
by  the  allegations  made  in  those  paragraphs  it  was  sought  to 
recover  damages  from  the  defendant  railroad  company  for  a 
breach  of  duty  in  failing  to  transport  the  goods  within  a  rea- 
sonable time,  or  for  the  loss  of  the  goods  in  transit,  or  for  a 
diversion  of  the  freight  from  a  specified  route  of  shipment. 
Being  thus  confused,  it  was  not  error  to  strike  these  paragraphs 
on  demurrer  made  thereto.  The  other  allegations  made  set 
out  a  cause  of  action,  and  the  case  was  properly  allowed  to 
proceed  as  an  action  to  recover  the  damages  prescribed  by 
law  for  a  failure  on  the  part  of  the  initial  carrier  to  trace 
goods  which  had  been  lost  en  route  to  the  point  of  destination. 
***  The  plaintiffs  complain  because  the  court  at  the  conclu- 
sion of  their  evidence  granted  a  nonsuit.  The  position  taken 
ia,  that  by  agreement  with  the  railroad  company,  when  the 
goods  arrived  at  Columbus,  which  was  a  terminus  of  the  de- 
fendant's railroad,  they  were  to  be  delivered  to  another  rail- 
road line  for  the  purpose  of  being  transported  to  Fort  Gaines, 
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•nd  that  they,  therefore,  were  under  no  duty  to  seek  the  trees 
at  the  warehouse  of  a  water  carrier  in  Fort  Gaines,  and  that 
when  they  inquired  at  the  railroad  depot  in  Fort  Gaines  and 
found  that  the  trees  had  not  arrived  by  rail,  they  were  in 
fact  lost  as  to  the  consignors,  and  it  was  the  duty  of  the  de- 
fendant company,  on  notice  of  loss  and  a  request  to  trace  the 
trees,  to  do  so;  that  they  had  no  right  to  expect  that  they 
would  be  delivered  to  a  steamer  at  Columbus,  and  that  such 
a  delivery  was  a  violation  of  the  contract,  and,  notwithstand- 
ing the  trees  had  in  fact  been  transported  to  Fort  Gaines  by 
steamer,  they  were  not  chargeable  with  any  laches  in  their  fail- 
ure to  discover  the  fact  until  after  they  had  become  worth- 
less by  being  kept  out  of  the  ground.  It  therefore  becomes 
important  to  ascertain  what  was  the  contract  of  carriage.  Mc- 
Elveen,  one  of  the  consignors  who  shipped  the  goods  for  his 
firm,  testified  that  on  the  day  the  trees  were  shipped  he  had 
a  conversation  in  Concord  with  the  railroad  agent.  He  had 
a  similar  conversation  before  and  after  a  delivery  of  the  bill 
of  lading.  In  these  conversations  the  agent  stated  that  boats 
were  not  running  between  Columbus  and  Fort  Gaines,  and 
that  he  would  not  bill  the  trees  by  boat  on  that  account.  Mc- 
Elveen  also  testified  that  he  accepted  the  bill  of  lading  as 
the  contract  between  the  railway  company  and  his  firm  as  to 
the  shipment  of  the  trees.  It  it  be  contended  that  this  evi- 
dence supports  a  theory  which  would  entitle  the  plaintiffs  in 
error  to  recover  because  of  a  contract  subsequent  to  the  is- 
suance of  the  bill  of  lading  that  the  trees  should  reach  Fort 
Gaines  by  rail  and  not  by  boat,  it  will  be  seen  that  that  theory 
is  not  supported  by  this  evidence,  because  it  is  shown  that  the 
trees  were  shipped  on  the  day  of  the  issuance  of  the  bill  of  lad- 
ing, and  it  would  be  too  late  then  for  the  railroad  agent  to 
have  billed  the  goods  by  any  route,  as  they  must  necessarily 
have  already  been  billed;  and,  fairly  interpreted,  the  evidence 
'^^^  in  relation  to  what  the  agent  said  as  to  the  route  by  which 
he  would  bill  the  goods  must  have  occurred  prior  to  the  issu-- 
ance  of  the  bill  of  lading,  and  so  interpreted,  it  is  entirely 
consistent  with  the  other  evidence  that  the  agent  should  have 
stated  after  the  shipment  that  the  trees  would  go  by  rail  and 
not  by  boat.  Such  statements  could  become  no  part  of  the 
contract  of  shipment,  because  the  trees  had  already  been  ship- 
ped; and  if  these  subsequent  statements  are  to  be  relied  on 
as  furnishing  a  right  of  recovery,  then  they  must  be  treated 
as  a  misrepresentation  of  the  route  by  which  the  goods  were 
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shipped,  rather  than  any  part  of  a  contract  stipulating  as  to 
the  route  by  which  the  trees  would  be  shipped.  As  this  ac- 
tion is  not  brought  to  recover  because  of  such  misrepresen- 
tation, but  is  confined  to  a  claim  for  failure  to  trace  the  goods, 
it  is  not  necessary  to  discuss  the  legal  effect  of  such  misrepre- 
sentations, if  any  were  made.  So,  therefore,  to  determine 
whether  there  was  error  in  granting  the  nonsuit  under  the 
allegations  made  in  this  case,  it  is  only  necessary  to  ascertain 
the  terms  of  the  contract  as  to  the  route  by  which  the  goods 
would  be  forwarded  after  reaching  the  terminus  of  the  de- 
fendant company.  The  evidence,  as  before  set  out,  shows  that 
before  the  issuance  of  the  bill  of  lading  the  agent  of  the  rail- 
road company  told  the  owner  of  the  trees  that  they  would 
not  be  carried  by  boat  from  Columbus,  because  at  that  time 
the  boats  were  not  running.  But  the  bill  of  lading  thereafter 
issued,  in  terms,  provides  for  the  transportation  of  the  trees 
by  the  initial  carrier  to  Columbus  and  the  delivery  in  good 
order  there  to  a  connecting  railroad  or  steamer,  to  be  for- 
warded to  destination.  Confessedly,  the  literal  terms  of  the 
bill  of  lading  were  complied  with,  inasmuch  as  the  goods  were 
transported  to  Columbus  and  there  delivered  to  a  line  of 
steamers  which  reached  Fort  Gaines  by  the  Chattahoochee 
river.  As  a  matter  of  fact,  the  goods  were  transported  by 
river  and  delivered  at  the  wharf  or  warehouse  of  the  steamer, 
subject  to  the  order  of  the  consignee.  There  can  be  no  ques- 
tion that  the  stipulations  contained  in  the  bill  of  lading  must 
govern.    These  instruments  are  written  contracts. 

In  the  case  of  Central  R.  R.  Co.  v.  Hasselkus,  91  Ga.  385, 
44  Am.  St.  Rep.  37,  our  present  chief  justice  said,  in  deliver- 
ing the  opinion  of  this  ^°*  court,  that:  "The  office  of  a  bill 
of  lading  is  to  embody  the  contract  of  carriage,  as  well  as  to 
evidence  the  receipt  of  the  goods;  and  when  the  shipper  ac- 
cepts it  without  objection  before  the  goods  have  been  shipped, 
and  permits  the  carrier  to  act  upon  it  by  proceeding  with 
the  shipment,  it  is  to  be  presumed  that  he  has  accepted  it  as 
containing  the  contract,  and  that  he  has  assented  to  its  terms." 
To  the  same  effect,  also,  see  Western  etc.  R.  R.  Co.  v.  Ohio 
Valley  Banking  etc.  Co.,  107  Ga.  512.  Mr.  Hutchinson  in  his 
Law  of  Carriers,  section  126,  in  referring  to  this  class  of  con- 
tracts, says:  **Except,  however,  in  the  recital  or  acknowledg- 
ment of  the  receipt  of  the  goods  and  of  their  quantity  and 
condition  when  received,  bills  of  lading  are  strictly  written 
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contracts  between  the  parties,  and  come  within  the  general 
rule  which  prohibits  the  introduction  of  parol  evidence  to 
contradict  or  vary  such  contracts/'  From  these  rules  it  must 
follow,  as  a  corollary,  that  if  no  mistake  or  fraud  is  charged 
in  the  execution  of  the  contract,  it  will  be  conclusively  pre- 
sumed that  all  oral  negotiations  and  representations,  not  only 
as  to  the  terms  and  conditions  on  which  the  goods  were  re- 
ceived, but  also  as  to  the  route  by  which  they  are  to  be  for- 
warded, are  merged  in  the  bill  of  lading,  which  will  be  received 
as  the  sole  evidence  of  the  agreement  between  the  parties: 
Snow  V.  Indiana  etc.  Ey.  Co.,  109  Ind.  423.  See,  also,  Rich- 
mond etc.  R.  R.  Co.  V.  Shomo,  90  Ga.  498;  Bedell  v.  Rich- 
mond etc.  E.  R.  Co.,  94  Ga.  22.  The  bill  of  lading,  then,  must 
in  this  case  be  taken  as  the  evidence  of  the  contract  between 
the  parties,  and  by  its  terms  the  contract  of  carriage  was  com- 
plied with  when  the  railroad  company  delivered  the  goods 
to  the  connecting  water  carrier  at  Columbus.  It  must  fol- 
low that  the  plaintiffs  could  not  assume  that  the  goods  were 
lost  on  November  loth,  when  they  inquired  for  them  from 
the  railroad  agent  in  Fort  Gaines  and  found  that  they  had 
never  reached  that  point  by  rail.  It  appears  as  a  matter  of 
fact  that  at  that  time  the  goods  were  being  transported  by 
the  connecting  water  carrier,  and  on  the  15th  or  16th  of  No- 
rember  reached  Fort  Gaines  and  were  ready  for  delivery  to 
the  consignee.  Inasmuch  as  the  contract  authorized  the  ship- 
ment by  the  water  route,  it  was  the  duty  of  the  consignee  to 
inquire  for  his  goods  from  that  carrier.  The  goods  were  not 
^^^  lost  at  all,  and,  not  being  so,  the  consignor  had  no  right 
to  require  the  initial  carrier  to  trace  them.  These  facts  ap- 
pear from  the  evidence  of  the  plaintiffs,  and  under  it  they  had 
no  right  of  recovery,  and  a  nonsuit  was  properly  awarded.  It 
must  not  be  understood  that  we  intend  in  any  way  to  qualify 
the  application  of  section  2276  of  the  Civil  Code.  That  sec- 
tion declares  that  a  common  carrier  may  not  limit  his  liabil- 
ity by  any  notice  given  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold.  He  may  do  so  by  an  express 
contract.  Where  the  effect  of  any  notice  or  entry  made  on  a 
bill  of  lading  is  to  limit  the  legal  liability  of  the  carrier,  and 
the  contract  embodied  in  such  bill  of  lading  has  not  been  ex- 
pressly assented  to  by  the  consignor,  such  a  provision  is  void. 
This  statute  does  not  at  all  conflict  with  what  we  have  above 
said.    In  the  case  at  bar,  the  liability  of  the  carrier  for  the 
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value  of  the  goods,  for  their  prompt  and  safe  delivery,  is  in 
no  way  limited.  This  being  so,  the  doctrine  that  a  written 
contract  cannot  be  varied  by  parol  evidence  governs. 

A  cross-bill  was  filed  by  the  defendant  below,  alleging  cer- 
tain rulings  of  the  judge  to  be  error,  and  raising  the  question 
of  the  constitutionality  of  the  act  under  which  the  Suit  was 
brought,  as  codified  in  section  2317  of  the  Civil  Code.  But 
under  the  rule  established  by  this  court,  that  where  the  judg- 
ment complained  of  in  the  original  bill  of  exceptions  is  af- 
firmed the  cross-bill  will  not  usually  be  considered,  the  cross- 
bill is  dismissed. 

Judgment  on  main  bill  of  exceptions  affirmed;  cross-bill  of 
exceptions  dismissed. 

All  the  justicteB  concurring. 


BILIvS  OP  LADING— PAROL  BVIDBNCB  TO  VARY.— A  bill 
of  lading  must  be  taken  as  the  sole  evidence  of  the  final  agree- 
ment of  the  parties,  and,  where  It  exi-sts,  parol  evidence  is  inad- 
missible either  to  show  a  delivery  of  the  goods  or  a  contract  for 
their  carriage:  Tallassee  Falls  Mfg.  Co.  v.  Western  Ry.,  117  Ala. 
520,  67  Am.  St.  Rep.  179. 

BILLS  OF  LADING— JIERGBR  OF  PRIOR  AND  CONTEM- 
PORANEOUS AGREEMENTS.- A  bill  of  lading  is  both  a  receipt 
and  a  contract.  As  a  contract,  in  which  the  carrier  agrees  to 
transport  and  deliver  the  goods  to  the  consignee  upon  the  terms 
and  conditions  specified  in  the  instrument,  it  Is  a  merger  of  prior 
and  contemporaneous  agreements  of  the  parties,  and.  being  In  writ- 
ing, cannot  be  explained,  nor  Its  legal  effect  changed,  by  parol  evi- 
dence, in  the  absence  of  fraud  or  mistake:  Morganton  Mfg.  Co. 
T.  Ohio  etc  Ry.  Co.,  121  N.  C.  514,  61  Am.  St  Rep.  679. 


JOSSEY  V.  RUSHIIT. 

[109  Georgia,  319.] 

NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  OF 
NON-NEGOTIABLE  INSTRUMENT— EFFECT  OF.— A  payee  of  a 
non-negotiable  instniment  does  not.  by  merely  writing  his  name 
on  the  baok  of  It,  become  liable  thereon  as  an  Indorser;  bat  If  such 
writing  is  accompanied  by  a  promise,  made  upon  a  valuable  con- 
Blderatlon.  to  pay  the  face  value  of  the  paper,  It  may  be  enforced 
against  him. 

Petition  for  certiorari. 

Simeon  Blue,  for  the  plaintiff. 

»'»  SBIMONS,  C.  J.     It   appears   from    the    record    that 
Rushin,  the  sheriff  of  Marion  county,  obtained  an  order  from 
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the  judge  of  the  superior  court  on  the  county  treasurer  for 
his  insolvent  costs  in  certain  cases,  tried  in  that  court.  It 
further  appears  that  he  sold  this  order  to  Jossey  for  eighty- 
five  per  cent  of  the  face  value  thereof.  Jossey  presented  the 
order  to  the  county  treasurer  on  two  different  occasions,  who 
refused  to  pay  it  for  the  want  of  funds.  Jossey  brought 
suit  against  Rush  in  in  the  county  court  of  said  county,  and 
alleged  in  his  petition  "that  it  was  understood  and  agreed  ver- 
bally at  the  time  of  said  indorsement  that  said  Rushin  was 
and  is  liable  for  the  aforesaid  sum,  with  interest."  It  was 
also  alleged  that  at  the  time  of  the  indorsement  there  were 
no  funds  in  the  county  treasury,  nor  had  there  been  up  to 
the  time  of  the  filing  of  the  suit.  Rushin  filed  a  demurrer 
to  the  petition,  upon  the  several  grounds  mentioned  therein, 
which  are  not  necessary  to  be  here  set  out.  This  demurrer 
was  sustained  by  the  county  judge.  Whereupon  plaintiff  pre- 
sented a  petition  to  the  superior  court  of  said  county  for  a  cer- 
tiorari, alleging  as  error  the  sustaining  of  the  demurrer  by  the 
county  judge.  The  court  refused  to  sanction  the  petition, 
and  he  excepts  and  brings  the  case  here  for  review. 

The  law  seems  to  be  well  settled  that  if  a  payee  of  a  non- 
negotiable  instrument  merely  writes  his  name  on  the  back 
thereof,  he  is  not  liable  as  indorser  thereon.  It  seems  also  to 
be  well  settled  by  the  weight  of  authority  that  if  he  induces  the 
transferee  to  purchase  such  non-negotiable  instrument,  and 
transfers  or  indorses  the  same  to  the  transferee  by  writing  his 
name  ^**  thereon  in  blank,  and  receives  valuable  considera- 
tion therefor,  the  transferee  may  recover  of  him  the  amount 
which  the  instrument  calls  for,  or,  at  least,  the  amount  which 
the  transferee  paid  him  therefor:  Shaffstall  v.  McDaniel,  152 
Pa.  St.  598;  Cromwell  v.  Hewlitt,  40  N.  Y.  491,  100  Am.  Dec. 
527;  Frevall  v.  Fitch,  5  Whart.  325,  34  Am.  Dec.  558,  4  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  480.  We  think,  therefore,  that 
if  Jossey  can  establish,  at  the  trial  before  the  jury,  to  their 
satisfaction,  the  fact  alleged  in  his  petition,  he  would  be  en- 
titled to  recover.  If,  upon  the  other  hand,  Rushin  can  prove 
to  the  satisfaction  of  the  jury  that  he  made  no  such  prom- 
ise, but  only  wrote  his  name  on  the  back  of  the  order  for  the 
purpose  of  assigning  the  title  to  Jossey  to  enable  him  to  col- 
lect it  out  of  the  county  treasurer,  he  would  be  entitled  to  a 
verdict.  We  think  that  it  is  a  question  of  fact  for  the  jury; 
and  iuasmuch  as  Rushin  admitted  the  allegation  in  the  peti- 
tion that  he  agreed  to  pay  it,  the  judge  of  the  county  court 
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erred  in  sustaining  the  demurrer,  and  the  judge  of  the  su- 
perior court  erred  in  not  sanctioning  the  petition  for  cer- 
tiorari. 

Judgment  reversed. 

'All  the  justices  xjoncnrring. 


NON-NEGOTIABLB  PAPER-EFFECT  OF  PAYEE'S  WRIT- 
ING  HIS  NAME  ON  THE  BACK  OF  IT.— The  indorsement  of  a 
non-negotiable  promissory  note  la  equivalent  to  the  execution,  of 
a  new  note,  and  the  liability  of  the  Indorser  Is  not  contingent  upon 
due  presentation  to  the  maker,  and  notice  of  nonpayment:  Hall  v. 
Monohan,  6  Iowa,  216,  71  Am.  Dec.  404,  and  note.  The  writer  Is 
liable  as  a  maker  of  the  note  or  a  guarantor  of  its  payment:  Note 
to  Cromwell  v.  Hewitt,  100  Am.  Dec.  528.  An  indorser  of  a  town 
order,  yoid  because  issued  without  authority,  Is  answerable  to  his 
indorsee,  in  an  action  for  money  had  and  received,  for  the  amount 
paid  by  the  latter  to  the  former  therefor:  Furgerson  t.  Staples,  82 
Me.  168.  17  Am.  St  Bep.  470. 


BIRCH  V.  ANTHONY. 

[109  Georgia,  849.] 

A  CONTRACT  TO  PROMOTE  A  DISSOLUTION  OP  A 
MARRIAGE  is  contrary  to  the  policy  of  the  law.  illegal  and  void. 
Hence,  a  contract  whereby  a  wife,  who  has  resolved  to  leave  her 
husband,  agrees,  for  a  stated  consid oration,  to  relinquish  all  claims 
on  him  as  wife,  provided  a  divorce  is  granted  to  him  on  or  before 
a  fixed  date,  is  void,  and  is  no  bar,  after  bis  death,  of  her  right  to 
a  year's  support  and  dower. 

Petition  for  injunction. 

Dessau,  Harris  &  Birch  and  W.  H.  Harris,  for  the  plwntifP. 

Harris,  Thomas  &  Glawson,  for  the  defendants. 

•*»  FISH,  J.  W.  B.  Birch,  as  executor  of  the  will  of  E.  R. 
Anthony,  brought  his  equitable  petition  against  Mrs.  Belle  An- 
thony, the  widow  of  his  testator,  and  others,  in  which  he 
sought,  by  injunction,  to  prevent  Mrs.  Anthony  from  obtain- 
ing a  year's  support  and  dower  from  the  estate  of  her  deceased 
husband,  upon  the  ground  that  she  had  entered  into  the  fol- 
lowing contract  with  her  husband: 

"Having  positively  determined  to  leave  my  husband,  B,  R. 
Anthony,  and  deny  him  all  marital  rights  whatever,  I  hereby 
in  consideration  of  four  hundred  dollars  ($400)  this  day  paid 
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me  by  him  I  relinquish  all  claims  of  any  kind  whatever  I  ha?a 
on  him  as  wife. 

"Witness  my  hand  and  seal  this  day  of  ,  1894. 

**Legal  [L.  S.] 

'Troviding  this  is  a  divorce  granted  said  Anthony  by  1st  of 
April,  1895.  MRS.  F.  B.  ANTHONY. 

"DAVID  MILNE. 
"ISABELLA  MILNE.*' 

It  appeared  from  the  evidence  that  David  Milne  and  Isabella 
^lilne  signed  the  instrument  as  witnesses. 

The  trial  judge  refused  to  grant  the  injunction,  and  the  ex- 
ecutor excepted.  "V^Tiile  there  were  several  points  made  in  the 
case,  we  think  it  necessary  to  deal  with  only  one  of  them,  and 
that  is,  whether  the  contract  above  set  forth  barred  the 
widow's  rights  to  a  year's  support  and  dower.  It  was  con- 
tended by  counsel  for  plaintiff  in  error  that  the  four  hundred 
dollars  ^*^  mentioned  in  the  contract  was  paid,  upon  the 
separation  between  Anthony  and  his  wife,  as  permanent  ali- 
mony, and  that  she  was,  therefore,  not  entitled  to  a  year's 
support  or  to  dower,  as  under  our  law,  in  a  case  of  voluntary 
separation,  the  husband  may  voluntarily  by  deed  make  an  ade- 
quate provision  for  the  support  and  maintenance  of  his  wife, 
and  thus  bar  her  right  to  permanent  alimony  and  any  further 
interest  in  his  estate  in  her  right  as  wife.  This  contention 
might  possibly  be  sound  but  for  a  part  of  the  contract  which, 
in  our  opinion,  renders  the  whole  of  it  ille'gal  and  void. 

Whatever  else  may  have  been  contemplated  by  the  parties 
to  this  contract,  it  manifestly  appears  that  it  was  their  inten- 
tion to  promote  a  dissolution  of  the  marriage  relation  existing 
between  them.  By  reference  to  the  contract,  it  will  be  seen 
that  it  was  apparently  complete  and  ready  to  be  signed  when 
the  condition  was  added  providing,  in  effect,  that  it  should  be 
legal  if  a  divorce  should  be  granted  to  the  husband  on  or  be- 
fore a  fixed  date.  This  provision  renders  the  whole  contract 
illegal,  as  it  is  well  settled  that  a  contract  intended  to  promote 
a  dissolution  of  marriage  is  contrary  to  the  policy  of  the  law, 
illegal  and  void:  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  127; 
9  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  920;  1  Bishop  on  Mar- 
riage and  Divorce,  sec.  76;  2  Bishop  on  Marriage  and  Divorce, 
sec.  696;  Adams  v.  Adams,  25  Minn.  72;  Weeks  v.  Hill,  38  N. 
H.  199;  Everhart  v.  Puckett,  73  Ind.  409;  Sayles  v.  Sayles, 
21  N.  H.  312,  53  Am.  Dec.  208;  Goodwin  v.  Goodwin,  4  Day,, 
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343;  Cross  y.  Cross,  58  K  H.  373;  Muckenburg  v.  Holler,  29 
Ind.  139,  92  Am.  Dec.  345;  Hamilton  v.  Hamilton,  89  111. 
349;  Phillips  v.  Thorp,  10  Or.  494.  In  Sayles  v.  Sayles,  21  N". 
H.  313,  53  Am.  Dec.  208,  Wood,  J.,  said:  "The  object  of  the 
agreement  was  to  bring  about  a  dissolution  of  the  marriage 
contract,  and  to  put  an  end  to  the  various  duties  and  rela- 
T;ions  resulting  from  it.  Any  contract  having  any  such  pur- 
pose, object,  and  tendency,  cannot  be,  in  law,  sustained,  but 
must  be  regarded  as  being  against  sound  public  policy,  and 
consequently  illegal  and  void.  The  marriage  relation  is  one 
to  be  encouraged  and  maintained  when  formed.  Such  is  the 
well-settled  policy  of  the  law,  and  its  dissolution  or  deter- 
mination is  not  to  be  left  to  depend  upon  the  caprice  of  the 
parties."  If  determined,  it  must  be  done  in  accordance  with 
some  positive  enactment  of  *^^  law,  and  in  due  course  of  ju- 
dicial proceedings.'*  We  cannot  see  that  it  matters  at  whose 
instance  the  proviso  was  added  to  the  contract  between  An- 
thony and  his  wife,  or  that  it  was,  as  claimed  by  the  plaintiff 
in  error,  impossible  for  the  divorce  to  have  been  obtained 
within  the  time  specified  therein,  as  the  illegality  of  the  pro- 
viso entered  into  and  permeated  the  whole  contract  and  ren- 
dered it  void.  It  follows,  therefore,  that  such  an  illegal  and 
void  contract  could  be  no  bar  to  Mrs.  Anthony's  right  to  a 
year's  support,  or  her  right  to  dower,  out  of  the  eetate  of  her 
deceased  husband;  and  that  there  was  no  error  in  refusing  to 
grant  the  injunction. 
Judgment  affirmed. 

All  the  justices  concnmng. 


CONTRACTS  TO  PACIL.ITATB  DISSOLUTION  OP  MAR- 
RIAGE)—INVALIDITY  OF.— A  contract  having  for  Its  object  the 
dissolution  of  the  marriage  relation  Is  against  public  policy.  Il- 
legal, and  void:  Bayles  t.  Bayle^  21  N.  H.  S12,  6S  Am,  Dee.  208. 
and  note. 
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CENTRAL  OF  GEORGIA  RAILWAY  CO.  ▼.  BRINSON. 
[100  Georgia,  854.] 
ATTACHMENT— GARNISHMENT    OP    DEBT— JURISDIC- 
TION.—A  court  has  no  power  to  reader  a  judgment  condemning  a 
debt,  in  a  garnishment  proceeding,  where  the  situs  of  the  debt  is 
not  within  tiie  jurisdiction  of  the  court. 

ATTACHMENT— GARNISHMENT— SITUS  OP  DEBT.— A 
judgment  debt  due  and  payable  in  another  state  to  a  creditor,  who 
is  a  resident  of  tliat  state,  is  not  subject  to  garnishment  in  this 
state,  as  the  situs  of  the  debt  is  not  within  the  Jurisdiction  of  the 
court. 

Little  &  Burts,  for  the  plaintiff  in  error. 

J.  H.  Martin  and  W.  H.  McCrory,  for  the  defendants  in  er- 
ror. 

***  COBB,  J.  Tony  Tarver,  Sr.,  a  resident  of  the  state  of 
Alabama,  owed  Brinson  &  Ingram,  residents  of  Muscogee 
county,  Georgia,  a  debt  which  was  contracted  in  that  county 
and  state  and  was  to  be  paid  there.  They  instituted  proceed- 
ings by  attachment,  in  a  justice's  court  of  Muscogee  county, 
against  Tarver  as  a  nonresident,  and  on  October  4,  1897,  with- 
out having  served  him  personally,  caused  summons  of  garnish- 
ment to  be  served  upon  the  Central  of  Georgia  Railway  Com- 
pany, seeking  to  condemn  a  debt  due  by  that  company  to  Tar- 
ver on  a  judgment  which  the  latter  had  recovered  on  Septem- 
ber 22,  1897,  in  the  circuit  court  of  Russell  county,  Alabama. 
This  judgment  was  affirmed  by  the  supreme  court  of  Ala- 
bama in  the  fall  of  1898,  and  thereafter  Brinson  &  Ingram 
took  judgment  by  default  against  Tarver  in  the  attachment 
proceeding  in  the  superior  court  of  Muscogee  county,  to  which 
the  garnishment  and  the  attachment  proceedings  had  been  by 
consent  appealed.  The  Central  of  Georgia  Railway  Company 
is  a  corporation  created  and  existing  under  the  laws  of  this 
state,  but  operates  lines  of  railway  in  the  state  of  Alabama  by 
its  permission,  one  of  which  lines  extends  through  the  county 
of  Russell  ^**  in  that  state.  After  the  affirmance  of  the. 
judgment  against  it  recovered  by  Tarver  in  Alabama,  the  rail- 
way company  paid  to  Tarver  the  amount  of  such  judgment. 
On  the  trial  of  the  garnishment  proceeding  it  was  agreed  that 
the  only  issue  to  be  heard  and  determined  by  the  court  was 
whether  or  not  the  debt  represented  by  the  judgment  which 
was  recovered  by  Tarver  against  the  railway  company  in  Ala- 
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bama  was  subject  to  the  process  of  garnishment  served  upon 
it  in  this  case.  The  judge  decided  that  it  was,  and  the  rail- 
way company  excepted. 

It  is  a  necessary  prerequisite  to  the  rendition  of  a  judgment 
in  a  garnishment  proceeding  condemning  a  debt  that  the  situs 
of  the  debt  should  be  within  the  jurisdiction  of  the  court.  The 
question  as  to  what  is  the  situs  of  a  debt  in  a  given  instance 
has  become  involved  in  some  confusion  by  the  numerous  de- 
cisions upon  this  point.  Mr.  Rood,  in  his  work  on  Garnishment, 
lays  down  the  rule,  which  seems  to  be  supported  by  numerous 
decisions,  that,  "Wherever  the  garnishee  could  be  sued  by  the 
.defendant  for  the  demand,  he  may  be  charged  as  garnishee  on 
account  of  it*':  Rood  on  Garnishment,  sec.  245,  and  cases 
cited.  On  the  other  hand  a  large  number  of  cases  hold  that 
the  situs  of  a  debt  is  the  place  where  the  debt  is  due  and 
payable,  which  is  impliedly  the  residence  of  the  creditor:  2 
Shinn  on  Attachment  and  Guaranty,  sec.  626,  and  cases  cited; 
Waples  on  Attachment  and  Guaranty,  sec.  100.  See,  also,  the 
able  opinion  of  Mr.  Chief  Justice  Brickell  of  the  supreme 
court  of  Alabama,  in  the  case  of  Louisville  etc.  R.  R.  Co.  v. 
Nash,  118  Ala.  477,  72  Am.  St.  Rep.  181,  and  the  authorities 
therein  referred  to.  While  this  court  has  never  held  that  this 
was  the  only  rule  for  determining  the  situs  of  a  debt,  it  ap- 
plied this  test  in  the  cases  of  Kyle  v.  Montgomery,  73  Ga. 
337,  and  Wells  v.  East  Tennessee  etc.  R.  R.  Co.,  74  Ga.  548. 
In  the  latter  case  it  appeared  that  Wells  resided  in  Tennessee, 
and  the  railroad  company  was  indebted  to  him  for  labor  per- 
formed in  that  state.  His  creditor  sued  out  in  this  state  an 
attachment  proceeding  against  him  as  a  nonresident,  and  gar- 
nished the  railway  company.  The  company  answered  that  it 
owed  Wells  for  services  performed  wholly  in  Tennessee,  that 
he  had  brought  suit  in  that  state  to  recover  the  amount  due  him 
for  these  services,  and  that,  notwithstanding  it  had  pleaded 
the  pendency  of  the  garnishment  *^®  proceeding,  he  had  re- 
covered judgment  against  it.  While  it  appeared  that  the  rail- 
road company  was  acting  under  charters  from  each  of  the 
states  through  which  its  road  passed,  it  was  dealt  with  as  con- 
stituting but  one  corporation;  and  it  was  held  that  the  garnish- 
ment proceeding  could  not  be  maintained,  because  the  debtor 
had  neither  effects  nor  a  debt  due  to  its  creditor  in  this  state, 
nor  had  he  any  effects  on  which  an  attachment  could  ho 
levied  or  to  which  the  jurisdiction  of  the  courts  of  this  state 
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could  attach.  In  the  opinioii  Justice  Hall  distinguishes  the 
case  of  Kyle  v.  Montgomery,  73  Ga.  337,  saying  that  in  that 
case  "the  defendant  in  attachment  rendered  service  to  a  Geor- 
gia corporation  under  a  contract  entered  into  and  wholly  per- 
formed here.  The  debt  was  due  to  him  from  a  party  in  this 
state  over  whom  our  courts  had  jurisdiction;  he  had  effects 
here  subject  to  attachment  for  his  debts.  In  the  case  at  bar, 
however,  the  very  foundation  for  the  attachment  is  wanting; 
the  debtor  has  neither  effects  nor  a  debt  due  to  him  from  the 
garnishee  in  this  state;  he  has  not  and  never  had  here  any  ef- 
fects on  which  an  attachment  could  be  levied;  there  is  noth- 
ing to  which  the  jurisdiction  of  our  courts  could  attach."  It 
follows  necessarily  from  this  decision  that  the  superior  court 
of  Muscogee  county  was  without  jurisdiction  to  render  a  judg- 
ment against  the  plaintiff  in  error  in  the  present  case. 
Judgment  reversed. 

All  the  justices  concurring. 


GARNISHMENT— SITUS  OP  DEBT— JURISDICTION.— To  sub- 
ject property  to  garnishment,  it  must  be  within  the  jurisdiction  of 
the  court:  Note  to  Louisville  etc.  R.  R,  Co.  v.  Nash,  72  Am.  St 
Rep.  188.  That  garnishment  proceedings  must  be  instituted  in  the 
state  where  the  debt  is  payable,  and  that  a  garnishment  In  one 
state  of  a  debt  due  and  payable  in  another  is  void,  see  the  notes  to 
Balk  V.  Harris,  70  Am.  St.  Rep.  609;  Morawetz  v.  Sun  Ins.  Office, 
65  Am.  St.  Rep.  47,  where  otJier  views  are  given.  Compare  the 
monographic  note  to  National  Bank  v.  Furtick,  69  Am.  St.  Rep.  113, 
discussing  tbe  situs  of  debts  for  the  purposes  of  garnishment. 


HENDERSON  t.  HEYWARD. 
[100  Georgia,  373.] 

INTOXICATING  LIQUORS— RIGHT  TO  OWN,  THOUGH 
SALE  IS  PROHIBITED.— The  fact  that  the  sale  of  alcoholic  liquor 
Is  prohibited  in  a  designated  portion  of  the  state  does  not  destroy 
the  right  of  a  person  to  own  such  an  article  within  the  prohibited 
territory. 

MUNICIPAL  CORPORATIONS— PURCHASE  OF  INTOXI- 
CATING LIQUORS— PENAL  ORDINANCE.— A  city  cannot,  with- 
out express  legislative  authority  so  to  do,  pass  any  ordinance  mak- 
ing penal  the  buying  of  alcoholic  liquor  from  one  lawfully  author- 
ized to  sell  it. 

MUNICIPAL  CORPORATIONS— PURCHASE  OP  INTOXI- 
CATING LIQUORS.— The  "general  welfare"  clause  of  a  city  char- 
ter does  not  authorize  the  passage  of  an  ordinance  prohibiting  the 
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pnrchaae  of  gplrltuons  Uquor,  or  Interfering  with  the  right  to  re- 
celye  It  after  a  purchase  from  one  who  was  lawfully  authorized  to 
■elL 

MUNICIPAL  CORPORATIONS-RECEPTION  OF  INTOXI- 
CATING LIQUORS— INTERFERENCE  WITH— VOID  ORDI- 
NANCE.—A  city  ordinance,  passed  without  express  charter  author- 
ity, and  which  makes  It  penal  for  one  who  has  lawfully  purchased 
alcoholic  liquor  without  the  city  limits  to  receive  it  therein,  with- 
out paying  a  specific  tax  of  a  given  amount  for  the  privilege  of  so 
doing.  Is  void  for  want  of  municipal  authority  to  pass  it,  although 
the  sale  of  such  liquor,  within  the  city,  is  prohibited.  The  city  has 
no  power,  under  the  "general  welfare"  clause  of  Its  charter,  to 
pass  such  an  ordinance. 

HABEAS  CORPUS— VOID  CITY  ORDINANCE.- A  person 
held  In  custody  for  violating  a  void  city  ordinance  is  entitled  to  be 
discharged  on  a  writ  of  habeas  corpus. 

John  W.  Akin,  for  the  plaintiff  in  error. 

James  B.  Conyers  and  Bennett  J.  Conyers,  for  the  defend- 
ant in  error. 

*^*  COBB,  J.  Heyward  was  arrested  under  a  warrant 
charging  him  with  the  violation  of  an  ordinance  passed  by  the 
municipal  authorities  of  the  city  of  Cartersville,  of  which  the 
following  is  a  copy: 

"Whereas,  this  being  a  prohibition  city  and  county  by  a 
vote  of  the  people,  and,  after  their  best  efforts  to  protect  them- 
selves from  the  curse  of  intoxicants,  the  shipment  of  vinous, 
malt,  and  distilled  liquors  continue  to  be  made  into  our  com- 
munity, to  the  injury  and  detriment  of  the  morals,  good  order, 
prosperity,  and  general  welfare  of  this  community,  and  should 
be  prevented  or  controlled;  therefore  the  mayor  and  aldermen 
of  the  city  of  Cartersville,  in  the  exercise  of  the  general  wel- 
fare, police,  and  other  powers  vested  in  them  by  the  laws  and 
the  charter  of  the  said  city,  and  to  accomplish  the  purposes 
heretofore  enumerated,  do  enact  and  ordain  as  follows: 

"Section  1.  That  on  and  after  the  fourth  day  of  March, 
1899,  it  shall  be  unlawful  for  any  person  or  persons,  corpora- 
tion or  company,  to  receive  from  any  common  carrier  or  person 
any  package,  jug,  demijohn,  or  bottle  of  vinous,  malt,  or  dis- 
tilled liquors  in  said  city,  until  he,  she,  or  they  have  paid  a 
specific  tax  of  five  dollars  on  each  gallon  or  fraction  thereof. 
Said  specific  tax  must  be  paid  to  the  treasurer  of  the  city,  and  a 
receipt  of  the  treasurer  must  be  presented  to  any  common 
carrier  or  person  before  the  deliverj  of  sach  packages  of  in- 
toxicants. 

▲m.  St.  R«p.  Vol.  ucxvii.— s 
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"Sec,  2.  Be  it  further  ordained  by  the  authority  aforesaid 
that  any  person  or  persons,  company  or  corporation,  who  shall 
receive  or  have  delivered  to  them  any  package  or  packages  of 
distilled,  vinous,  or  malt  liquors,  without  first  procuring  and 
exhibiting  the  receipt  of  the  treasurer  for  the  specific  tax  on 
such  package  or  packages  of  intoxicants  aforesaid,  shall,  on  con- 
viction thereof,  pay  for  each  violation  of  this  ordinance  a  fine 
of  fifty  dollars  or  be  worked  thirty  days  in  the  chain-gang  of 
the  city,  either  or  both  at  the  discretion  of  the  court. 

"Sec.  3.  Be  it  further  ordained  that  any  express  company, 
railroad  company,  or  other  carrier,  public  or  private,  or  ^'* 
any  agent  or  employe  thereof,  who  shall  deliver  to  any  person 
in  said  city  any  of  the  packages  hereinbefore  enumerated,  with- 
out having  produced  to  such  carrier  the  receipt  from  the  treas- 
urer hereinbefore  provided  for,  shall  also  be  subject  to  the 
pame  penalties  prescribed  herein  for  violation  of  this  ordinance. 

"Sec.  4.  Provided,  that  this  ordinance  shall  not  apply  to  the 
bringing  and  delivery,  by  one  citizen  of  said  city,  to  another 
citizen  of  said  city,  of  not  exceeding  one  quart  of  spirituous 
liquors  for  medicinal  purposes,  to  be  furnished  only  upon  the 
prescription  of  a  sober,  reputable  physician  that  the  same  is 
necessary  and  to  be  used  for  medical  purposes  only," 

Section  5  repeals  conflicting  laws. 

While  in  custody  Heyward  applied  to  the  judge  tf  the  city 
court  of  Cartersville  for  a  writ  of  habeas  corpus,  alleging  in 
his  petition  that  the  ordinance  which  he  was  charged  with  hav- 
ing violated  was  invalid,  for  the  reason  that  the  municipal 
authorities  had  no  power  to  pass  the  same,  and  that  therefore 
he  was  held  in  illegal  custody.  Upon  the  return  of  the  writ 
a  hearing  was  had,  and  a  judgment  rendered  discharging  the 
petitioner  from  custody,  on  the  ground  that  the  ordinance  was 
void.     To  this  judgment  the  marshal  excepted. 

Counsel  for  plaintiff  in  error  did  not  expressly  concede  that 
the  ordinance  in  question  could  not  be  upheld  as  an  exercise 
either  of  the  taxing  or  license  power  of  the  municipal  author- 
ities of  Cartersville,  but  his  entire  argument  was  directed  to  the 
establishment  of  the  proposition  that  the  passage  of  tlie  ordi- 
nance was  a  legitimate  exercise  of  the  police  power.  If  we  re- 
gard the  amount  required  by  the  ordinance  to  be  paid,  as  a  con- 
dition precedent  to  the  reception  and  delivery  of  the  liqucrs 
therein  enumerated,  as  a  tax  upon  property,  it  mupt  fail  as 
such;  for  it  is  neither  ad  valorem  nor  uniform.  Nor  can  it 
be  regarded  as  a  specific  tax  or  the  imposition  of  a  sum  in  the 
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nature  of  a  license  fee,  becanse  under  its  charter  the  city  of 
Cartersville  has  authority  to  impose  such  a  tax  or  license  fee 
only  upon  an  occupation  or  business,  and  the  buying  of  a  single 
vessel  containing  whisky  certainly  cannot  be  properly  regarded 
as  an  occupation  or  business.  We  pass,  therefore,  to  a  discus- 
sion of  the  question  as  to  whether  the  ordinance  can  be  upheld 
as  a  valid  exercise  of  the  police  power  of  the  municipality.  . 
*''*  It  is  conceded  that  the  authorities  had  no  express  charter, 
authority  to  pass  the  ordinance  in  question;  but  it  is  contended 
that  it  had  the  power  under  the  general  welfare  clause  of  its 
charter,  which  is  in  the  following  language:  "The  mayor  and 
aldermen  shall  have  power  to  pass  all  ordinances  that  they  may 
consider  necessary  to  the  peace,  good  order,  health,  prosperity, 
comfort,  and  security  of  the  city  and  the  citizens  thereof,  not 
inconsistent  with  the  constitution  and  laws  of  this  state  and 
of  the  United  States."  The  police  power  of  a  state  may  be  ex- 
ercised by  the  general  assembly  directly,  or  indirectly  through 
the  medium  of  the  subordinate  public  corporations  of  the  state. 
It  may  be  that  the  state  would  have  a  right  to  prohibit  the  pur- 
chase of  whisky.  That  the  state  has  a  right  to  prohibit  abso- 
lutely the  sale  of  whisky  is  no  longer  an  open  question,  either 
in  this  court  or  in  the  supreme  court  of  the  United  States: 
Perdue  v.  Ellis,  18  Ga.  586;  Hill  v.  Dalton,  72  Ga.  314;  Mugler 
V.  Kansas,  123  U.  S.  623.  None  of  the  decisions  of  this  court, 
however,  go  to  the  extent  of  holding  that  a  law  prohibiting  the 
sale  of  liquor  in  a  designated  territory  has  the  effect  of  de- 
stroying entirely  all  property  right  in  alcoholic  liquors  which 
may  be  brought  into  such  territory.  On  the  contrary,  it  has 
been  expressly  held  that  the  fact  that  the  sale  of  liquor  was 
prohibited  in  a  designated  part  of  the  territory  of  the  state 
does  not  destroy  the  right  of  a  person  to  own  such  an  article 
within  such  territory:  Fears  v.  State,  102  Ga.  274. 

It  may  be  contended  with  great  force  that  if  the  state,  not- 
withstanding it  recognized  a  property  right  in  alcoholic  liquors, 
can,  under  its  police  power,  entirely  destroy  the  right  of  the 
owner  of  such  liquors  to  sell  or  dispose  of  the  aame  within  the 
limits  of  the  state,  which  would,  in  some  instances,  be  a  prac- 
tical confiscation  of  the  property,  it  has  the  power  to  declare 
that  no  person  shall  by  purchase  come  into  possession  of  such 
property  within  the  limits  of  the  state.  Laws  prohibiting  the 
sale  of  whisky  are  upheld  as  constitutional  upon  the  ground 
that  its  sale  is  against  the  best  interests  of  the  public  at  large. 
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and  is  a  business  which,  if  not  inherently  evil,  is  of  such  a 
nature  that  its  presence  is  a  constant  menace  to  the  peace  and 
^'''^  good  order  of  society,  as  well  as  the  welfare  of  individuals. 
If  this  be  true,  it  would  seem  to  follow  that  the  state  might 
enact  any  law  which  would  effectually  prohibit  the  traffic.  A 
law  prohibiting  the  sale  would,  if  effectually  enforced,  prohibit 
the  buying;  and  so  also  the  prohibition  of  the  purchase  would 
likewise  prohibit  the  sale.  The  prohibition  of  the  sale,  there- 
fore, puts  a  ban  upon  the  entire  traffic.  Of  course,  a  law  mak- 
ing penal  the  sale  would  not,  without  more,  make  penal  the 
buying;  but  the  practical  effect  of  such  a  law,  if  enforced,  would 
be  to  prohibit  the  buying.  It  would  seem  to  follow,  therefore, 
that  the  state  might  go  further  than  it  has  already  gone,  and 
make  penal  the  buying.  But  be  this  as  it  may,  we  are  clear 
that  a  municipal  corporation  cannot,  without  express  legisla- 
tive authority  so  to  do,  pass  any  ordinance  making  penal  the 
buying  of  alcoholic  liquors  from  one  lawfully  authorized  to 
sell  the  same.  II  may  be  laid  down  as  a  general  rule  that,  in 
addition  to  its  express  powers,  a  municipal  corporation  can 
only  exercise  those  which  are  necessarily  or  fairly  implied  in  or 
incident  to  its  express  powers,  and  those  that  are  indispensable 
to  the  declared  objects  and  purposes  for  which  the  corporation 
was  created:  1  Dillon  on  Municipal  Corporations,  sec.  89.  The 
power  to  pass  a  law  making  penal  the  purchase  of  intoxicating 
liquors  is  certainly  not  indispensable  to  the  purpose  for  which 
the  city  of  Cartersville  was  incorporated;  there  is  no  express 
grant  of  authority  to  this  effect;  and  hence  the  power  is  want- 
ing, imless  it  can  be  implied  from  its  general  welfare  clause 
above  quoted.  A  municipal  corporation  has  no  power  to  adopt 
ordinances  for  the  prohibition  or  regulation  of  the  sale  of 
liquors,  unless  expressly  authorized  to  do  so,  or  unless  such 
ordinances  fairly  and  legitimately  fall  within  the  scope  of  the 
powers  conferred  upon  them  in  general  terms:  Black  on  In- 
toxicating Liquors,  sec.  230.  As  an  instance  of  the  strictness 
with  which  the  powers  of  municipal  corporations  over  the  sub- 
ject of  liquors  have  been  construed,  see  Hill  v.  Decatur,  22 
Ga.  203.  In  that  case,  notwithstanding  it  appeared  that  the 
commissioners  of  the  town  of  Decatur  had  authority  "to  re- 
strict, prohibit,  and  regulate  the  sale,  vending,  and  distribu- 
tion" of  intoxicating  liquors,  "provided  no  license  to  retail 
spirituous  liquors  shall  exceed  fifty  ^''^  dollars,"  it  was  held 
that  the  commissioners  had  no  power  to  prohibit  absolutelv 
the  sale  of  liquor,  and  that  they  had  authority  only  to  grant  a 
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license  upon  the  payment  of  a  fee  not  exceeding  fifty  dollars. 
In  Sanders  v.  Commissioners,  30  Ga.  679,  it  was  held  that  th» 
power  "to  regulate  the  rates  of  tavern  licenses"  does  not  con- 
fer the  power  to  grant  licenses;  there  being  in  existence  a 
different  system  of  issuing  such  licenses.  It  was  further  ruled 
that  the  power  to  grant  tavern  licenses  was  not  embraced  in  a 
general  clause  of  a  town  charter  conferring  upon  it  the  power 
of  general  legislation  for  itself,  Judge  Stephens  assigning  as 
a  reason  for  the  latter  ruling  that:  ''The  courts  will  not  infer 
that  the  legislature  intends  to  authorize  a  local  departure  from- 
a  general  policy  of  the  state,  unless  the  local  exception  is  ex- 
pressed in  specific  terms.'* 

In  the  case  of  Mayor  etc.  v.  Putnam,  103  Ga.  110,  68  Am.  St. 
Eep.  80,  it  was  held  that  neither  the  general  welfare  clause 
usually  found  in  municipal  charters,  nor  the  special  power  "to 
license  and  regulate  the  management  of  barrooms,  saloons,'* 
etc.,  includes  the  power  to  establish  and  operate  under  mu- 
nicipal agency  a  dispensary  for  the  sale  of  spirituous  and  malt 
liquors.  This  decision  was  made  at  a  time  when  it  could  not 
be  said  to  have  been  against  the  general  legislative  policy  to 
operate  dispensaries;  for  a  number  were  being  operated  in  the 
state  under  direct  sanction  of  the  general  assembly.  But  the 
court  construed  the  grant  of  power  strictly,  and  said  that  a 
dispensary  was  neither  a  barroom  nor  a  saloon  in  legislative 
contemplation.  If  the  general  welfare  clause  of  a  municipal 
charter  would  not  authorize  the  city  authorities  to  establish 
and  operate  a  dispensary  as  a  means  of  regulating  and  restrict- 
ing the  sale  of  liquors,  it  is  difficult  to  see  upon  what  principle 
such  a  clause  would  authorize  the  passage  of  an  ordinance  pro- 
hibiting the  purchase  of  such  liquors,  or  interfering  with  the 
right  to  receive  the  same  after  a  purchase  from  one  who  was 
lawfully  authorized  to  sell.  The  one  would  be  no  less  a  regu- 
lation than  the  other.  It  would  seem,  therefore,  to  follow 
from  these  decisions  that  municipal  corporations  would  not, 
without  express  legislative  sanction,  have  authority  to  pro- 
hibit either  the  selling  or  buying  of  intoxicating  liquors  within 
their  ^''^  limits.  They  may,  of  course,  regulate  to  a  certain 
extent  the  traffic  in  such  liquors,  but  even  then  their  powers, 
under  the  decisions  above  referred  to,  are  not  very  broad  under 
the  usual  general  welfare  clauses  found  in  municipal  charters. 
If  the  rule  is  so  strict  as  regards  the  sale  of  whisky,  which  the 
general  assembly  has  seen  fit  to  deal  with  as  being  within  the 
police  power  of  the  state,  and  which  under  the  settled  public 
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policy  of  the  state  has  been  either  prohibited  altogether  op 
allowed  under  the  most  rigid  regulations,  how  much  stricter 
ought  it  to  be  as  regards  a  subject  with  which  the  general 
assembly  has  never  seen  fit  to  deal  in  any  way  whatever. 
Whenever  the  general  assembly  has  by  direct  enactment,  or 
by  its  settled  public  policy  derivable  from  the  various  statutes 
passed  from  time  to  time,  brought  within  the  police  power  of 
the  state  any  particular  subject,  then  the  municipal  author- 
ities of  a  town  or  city  would  seem  to  have  the  power,  under 
the  usual  general  welfare  clause  in  municipal  charters,  to  deal 
with  such  subject  by  proper  ordinance,  limited  only  by  the  es- 
tablished rule  that  they  cannot  deal  with  an  act  which  is  de- 
clared to  be  a  violation  of  the  criminal  laws  of  the  state:  See 
in  this  connection  1  Dillon  on  Municipal  Corporations,  sec.  329. 
The  sale  of  liquor  is  absolutely  prohibited  in  some  of  the  coun- 
ties of  this  state.  In  other  counties  its  sale  is  only  permitted 
under  licenses  granted  by  the  proper  authorities;  in  still  others 
liquors  are  sold  under  governmental  agency.  In  each  of  such 
localities  the  general  assembly  directly  brings  within  the  police 
power  the  subject  of  the  sale  of  this  article,  by  expressly  pro- 
hibiting it  on  the  one  hand,  or  by  regulating  its  sale  on  the 
other.  Having  thus  declared  that  the  sale  of  liquors  is  a  mat- 
ter legitimately  within  the  police  power  of  the  state,  and  hav- 
ing passed  regulations  in  reference  to  the  same,  it  necessarily 
follows  that  when  it  grants  to  a  municipal  corporation  the 
power  usually  conferred  upon  such  corporations,  they  may  deal 
with  the  sale  of  liquors  within  their  limits  as  a  subject  which 
is  within  the  police  regulation  of  the  state;  and  therefore  or- 
dinances passed  for  the  purpose  of  furthering  this  end  are 
legitimately  within  the  authority  of  a  municipal  corporation 
under  its  general  welfare  clause.  Such  is  what  we  understand 
to  be  the  reason  at  ^^^  the  foundation  of  the  decisions  of  this 
court  in  Paulk  v.  Mayor  etc.,  104  Ga.  728,  Brown  v.  Social 
Circle,  105  Ga.  834,  and  Papworth  v.  Fitzgerald,  106  Ga.  378. 
These  decisions  were  departures  from  the  strict  rule  of  con- 
struction employed  in  the  earlier  cases,  and,  we  think,  under 
the  principle  announced  in  them,  a  municipal  corporation  may, 
under  authority  of  its  general  welfare  clause,  pass  ordinances, 
within  reasonable  limits,  dealing  with  the  subject  of  the  sale  of 
intoxicating  liquors. 

But  the  general  assembly  never  has  seen  proper  to  deal  in 
any  way  whatever  with  the  subject  of  the  purchase  of  intoxicat- 
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ing  liquors^  except  as  snob  subject  may  grow  incidentally  ont 

of  the  subject  of  the  sale.  The  general  assembly  has  never 
passed  any  law  making  penal  the  purchase  of  liquors.  The 
policy  of  a  state  is  to  be  ascertained  from  its  published  statutes 
and  laws.  There  never  having  been  in  force  any  law  making 
penal  the  purchase  of  intoxicating  liquors  within  this  state, 
it  may  fairly  be  said  that  such  a  law  would  be  a  departure 
from  its  settled  public  policy;  and  any  such  departure  must 
commence  with  the  general  assembly  itself,  either  by  a  direct 
law  to  this  effect,  or  by  granting  to  some  subordinate  public 
corporation  of  the  state  express  authority  to  make  such  a  de- 
parture. The  purchase  of  liquor  from  one  who  is  himself 
violating  the  law  in  making  the  sale  is,  although  not  a  crime 
under  the  law  of  this  state,  certainly  such  a  transaction  as  is 
contrary  to  public  policy.  However,  the  purchase  of  liquor  in 
this  state  from  one  who  is  lawfully  authorized  to  make  the  sale 
is  an  act  which  in  its  nature  is  neither  criminal  nor  contrary 
to  public  policy.  It  therefore  follows  that  the  reception  by  the 
purchaser  of  liquor  so  bought  is  not  an  act  which  can  be  legiti- 
mately dealt  with  by  the  authorities  of  a  municipal  corporation 
as  an  act  within  the  police  power  of  the  state,  in  the  absence 
of  express  power  so  to  do.  It  necessarily  follows  from  the 
foregoing  that  when  the  general  assembly  gave  to  the  city  of 
Cartersville  the  power  embraced  in  its  general  welfare  clause 
above  quoted,  it  did  not  confer  upon  it  authority  to  pass  the 
ordinance  now  under  consideration.  It  is  true  that  the  or- 
dinance does  not  in  express  terms  prohibit  absolutely  the  buy- 
ing of  liquor;  and  even  if  the  condition  annexed  to  ***  the 
privilege  of  buying  does  not  practically  amount  to  prohibition, 
it  certainly  has  the  effect  of  deterring  a  person  from  exercising 
and  hampers  a  person  in  the  exercise  of  a  right  which  is  neither 
prohibited  by  express  law  nor  which  can  be  said  to  be  in  any 
way  contrary  to  the  public  policy  of  the  state,  as  it  is  at  this 
time  established.  The  ordinance  does  not  purport  to  deal  ex- 
clusively with  the  subject  of  the  reception  of  liquor  from  one 
who  has  no  authority  to  sell  the  same.  On  the  contrary,  tak- 
ing into  consideration  the  entire  ordinance,  the  conclusion  is 
inevitable  that  the  purpose  of  the  ordinance  is  to  deal  with  the 
subject  of  the  reception  of  liquors  by  one  who  has  lawfully 
purchased  the  same  without  the  limits  of  the  city.  So  con- 
struing it,  it  is  void  for  want  of  authority  in  the  municipal 
legislature  to  pass  it.     The  judge  of  the  city  court  did  not  err, 
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therefore,  in  ordering  that  the  petitioner  be  discharged  from 
custody. 
Judgment  affirmed. 

All  the  justices  concurring. 

INTOXICATING  LIQUORS— PBOHIBITION  AGAINST  KEEP- 
ING—POLICE POWEK.— The  keeping  of  liquors  in  his  possession 
by  a  person,  whether  for  himself  or  another,  unless  he  does  so  for 
the  illegal  sale  thereof,  or  for  some  other  improper  purpose,  can- 
not injure  or  affect  the  health,  morals,  or  safety  of  the  public. 
Hence,  a  statute  prohibiting  such  keeping  in  possession,  e\'en  in 
local  option  territory,  and  attempting  to  make  it  a  crime,  is  not  a 
legitimate  exercise  of  the  police  power,  but  is  an  abridgment  of  the 
privileges  and  immunities  of  the  citizen,  without  any  legal  justifl- 
cation,  and  therefore  void:  Ex  parte  Brown,  38  Tex,  Or.  Rep.  295, 
70  Am,  St  Rep,  743. 

MUNICIPAL  CORPORATIONS— POWERS  OF— "GENERAL 
WELFARE"  CLAUSE  OF  CHARTER— A  municipal  corporation 
can  exercise  only  the  powers  given  it  by  the  legislature:  Mauldin 
v.  Greenville,  42  S.  C.  293,  46  Am.  St.  Rep.  723.  Its  powers  are  con- 
fined to  those  expressly  granted,  or  those  essential  to  their  execu- 
tion: Notes  to  Detroit  etc.  Ry.  Co.  v.  Detroit,  64  Am.  St.  Rep.  359; 
Champer  v.  Greencastle,  46  Am.  St.  Rep.  402.  It  has  no  power,  un- 
der the  "general  welfare"  clause  of  its  charter  to  make  it  unlawful 
to  carry  on  a  lawful  trade  or  business  in  a  lawful  manner:  Cos- 
grove  V.  Augusta,  103  Ga,  835,  68  Am.  St.  Rep.  149. 

HABEAS  CORPUS.— THE  VIOLATION  OF  A  VOID  MUNICI- 
PAL ORDINANCE  is  not  a  criminal  offense:  State  v.  Webber,  107 
N.  C.  962,  22  Am.  St.  Rep.  920;  and,  if  one  is  imprisoned  therefor, 
he  Is  entitled  to  discharge  on  habeas  corpus:  Ex  parte  Smith,  135 
Mo.  223,  58  Am.  St  Rep.  576. 
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EMBEZZLEMENT  BY  PUBLIC  OFFICERS— ELEMENTS 
NECESSARY  FOR  CONVICTION.- To  authorize  the  conviction  of 
a  public  officer  for  embezzlement,  it  must  be  shown  that  the  ac- 
cused is  a  public  officer,  or  occupies  a  fiduciary  relation;  that  the 
money  or  property  which  he  Is  charged  with  appropriating  to  his 
own  use  came  into  his  possession  by  virtue  of  his  office  or  employ- 
ment; and  that  he  embezzled  or  fraudulently  converted  it  to  his 
own  use. 

EMBEZZLEMENT  BY  PUBLIC  OFFICERS.— EVIDENCE 
of  a  mere  failure,  on  the  part  of  a  public  officer,  to  pay  over  funds 
coming  into  his  hands,  is  not  sufficient  to  support  a  conviction  for 
a  fraudulent  appropriation  thereof.  There  must  be  other  evidence 
from  which  It  may  be  legitimately  inferred  that  such  failure  was 
either  in  contemplation  of  a  misappropriation,  or  was  the  conse- 
quence thereof.    The  guilty  Intent  must  be  shown. 
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J.  0.  Adams,  F.  M.  Johnson,  and  H.  H.  Dean,  for  the  plain- 
tiff in  error. 

W.  A.  Charters,  solicitor  general,  and  W.  F.  Findley,  for  the 
defendant  in  error. 

5tt4  LITTLE,  J.  Robinson  was  indicted  and  tried  for  the 
offense  of  embezzlement.  The  bill  of  indictment  alleges  that, 
as  tax  collector  of  Hall  county,  he  embezzled  money  belonging 
to  the  county,  to  the  amount  of  eight  thousand  four  hundred 
and  one  dollars,  collected  of  the  taxpayers  on  the  general 
county  tax  due  on  the  digests  of  the  county  for  the  years  1890, 
1891,  and  1892.  A  second  count  alleges  that  he  embezzled 
money  belonging  to  Hall  county,  to  the  amount  of  seven  thou- 
sand two  hundred  and  seventy-three  dollars,  being  taxes  col- 
lected from  the  different  railroads  located  in  said  county.  He 
was  convicted,  and  made  a  motion  for  a  new  trial  on  a  number 
of  grounds,  the  first  three  of  which  may  be  summarized  to 
be  that  the  verdict  is  without  evidence  and  is  contrary  to  law. 
Several  were  added  by  amendment,  *^*  but,  in  view  of  the 
ruling  we  make  on  the  general  grounds  of  the  motion,  it  is  en- 
tirely unnecessary  to  consider  these  additional  grounds. 

The  plaintiff  in  error  was  indicted  under  section  187  of  the 
Penal  Code,  which  declares  that:  "Any  officer,  servant,  or  other 
person  employed  in  any  public  department,  station,  or  office  of 
government  of  this  state,  or  any  county,  town,  or  city  thereof, 
who  shall  embezzle,  steal,  secrete,  or  fraudulently  take  and 
carry  away  any  money,  paper,  book,  or  other  property  or  effects, 
shall  be  punished,"  etc.  This  offense  was  unknown  to  the 
common  law,  and  is  entirely  the  creation  of  statutes  both  in 
England  and  in  this  country.  In  its  nature  it  is  near  akin  to 
larceny,  the  difference  being  that  in  order  to  constitute  the 
latter  offense  the  property  must  be  taken  from  the  actual  or 
constructive  possession  of  the  owner.  Hence  it  will  be  readily 
seen  that  the  taking  of  property  which  belongs  to  another  who 
has  never  come  into  possession  of  it,  by  one  who  acquires  pos- 
session of  that  property  in  the  course  of  business,  cannot  tech- 
nically be  classed  as  a  larceny.  The  English  statute  consti- 
tuting the  offense  of  embezzlement  was  enacted  because  of  a 
decision  that  a  clerk  of  a  banker  who  had  received  money  fi-om 
a  customer  and  appropriated  it  to  his  own  use  could  not  be 
convicted  of  larceny,  in  consequence  of  the  fact  that  the  money 
had  never  been  in  the  employer's  possession:  Rex  v.  Bazeley, 
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8  East  P.  C.  671.  Under  the  definition  of  the  offense  of  em- 
bezzlement given  in  our  code,  it  seems  that  it  is  necessary  that 
the  appropriation  shall  be  made  of  property  belonging  to  an- 
other, or,  in  case  of  a  public  officer,  to  the  public,  which  right- 
fully came  into  the  possession  of  the  person  charged  with  its 
appropriation,  and  that  such  person  cannot  be  convicted  unless 
it  be  shown  that  the  money  has  been  fraudulently  appropriated 
by  the  officer  to  his  own  use.  The  words  of  the  statute  con- 
stituting this  offense  afford  no  reason  why,  like  other  crimes, 
a  guilty  intent  is  not  necessary  to  be  shown.  Some  conflict 
seems  to  exist  between  the  adjudicated  cases  on  the  question 
whether  a  mere  neglect  to  pay  over  money  which  has  come  into 
the  hands  of  the  officer  is  sufficient  evidence  to  make  out  the 
fact  of  a  guilty  misappropriation.  Some  of  the  ^^^  text-books 
lay  down  the  proposition  that  a  neglect  or  refusal  to  pay  over 
the  funds  is  sufficient  evidence  of  misappropriation  to  sustain 
a  conviction,  and  a  number  of  cases  are  cited  to  sustain  the  text. 
An  examination  of  some  of  these  cases  convinces  us  that  the 
rule  thus  laid  down  is  not  only  unsound,  but  not  supported  as  a 
general  proposition  by  the  authorities  cited.  As  an  instance,  we 
are  referred  to  the  case  of  Eegina  v.  Guelder,  8  Cox  C.  C.  372. 
It  appears  in  that  case  that  the  person  charged  with  embezzle- 
ment of  public  money  obtained  from  the  proper  authorities, 
by  fraud,  receipts  for  given  sums  after  he  had  misappropriated 
the  funds,  and  then,  in  the  audit  of  his  accounts,  furnished 
these  receipts  as  vouchers.  The  court  held  that  evidence  of 
these  facts  was  sufficient  to  support  the  conviction  as  against 
the  defense  relied  on,  that  the  accused  had  made  a  true  and 
correct  entry  in  his  book  of  the  sums  at  the  time  that  he  re- 
ceived them,  and  that  therefore  he  could  not  be  guilty  of  this 
particular  offense;  the  fact  of  misappropriation  was  not  even 
contested.  Again,  we  are  referred  to  the  case  of  State  v. 
O'Kean,  35  La.  Ann,  901,  where  the  court  held  that  the  neglect 
to  pay  over  on  demand  is  prima  facie  evidence  of  conversion 
and  embezzlement;  but  it  was  so  held  because  declared  by  a 
statute  of  the  state  of  Louisiana.  The  same  rule  was  held  in 
the  case  of  State  v.  Munch,  22  Minn.  67,  but  in  that  case  also 
the  ruling  was  made  on  a  statute  which  declared  that  an  im- 
proper neglect  or  refusal  to  pay  over  according  to  the  pro- 
visions of  law  was  embezzlement  per  se.  In  the  case  of  Britton 
V.  State,  77  Ala.  202,  a  similar  ruling  was  founded  on  the  stat- 
utes of  the  state,  one  of  which  declares  that  any  tax  collector 
who  shall  fail  to  make  returns  and  forward  the  tax  money  in 
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his  hands  from  time  to  time  to  the  proper  authorities,  as  pro- 
vided by  law,  except  for  good  cause,  shall  be  guilty  of  embezzle- 
ment, etc.  The  only  case  to  which  we  have  been  cited  which 
clearly  rules  that  a  failure  and  refusal  of  a  public  officer  to  pay 
over  money  belonging  to  the  county  is  sufficient  evidence  of  a 
conversion  of  such  money  to  his  own  use,  is  that  of  State  v. 
Leonard,  6  Cold.  308.  There  the  point  was  made  that  the 
mere  failure  and  refusal  to  pay  over  was  not  evidence  of  a  con- 
version *®^  in  the  sense  of  the  statute.  The  court  held  such 
contention  to  be  without  merit,  and  among  other  reasons  given 
for  the  ruling  was,  that  failing  and  refusing  to  deliver  a  chattel 
on  demand  is  evidence  of  conversion,  in  the  civil  action  of 
trover;  and  this  ruling  was  sustained  in  the  case  of  State  t. 
Cameron,  3  Heisk,  78,  by  the  same  court.  We  cannot  adopt 
the  reasoning  upon  which  State  v.  Leonard,  6  Cold.  308,  is 
founded.  Under  our  law,  the  evidence  necessary  to  obtain  a 
judgment  in  a  civil  case  and  that  necessary  to  sustain  a  con- 
viction in  a  criminal  case  are  essentially  different.  As  to  the 
former,  the  weight  of  the  evidence  authorizes  a  verdict  for  the 
plaintiff,  while  in  the  latter  it  is  necessary  that  the  evidence 
shall  be  so  strong  as  to  leave  no  reasonable  doubt  of  guilt. 

But  we  are  not  left  without  authority  to  establish  what  is  the 
correct  rule.  In  the  case  of  Regina  v.  Jones,  34  Eng.  C.  L. 
393,  it  was  ruled  that  some  specific  sum  must  be  proved  to  be 
embezzled ;  in  like  manner  as  in  larceny,  some  particular  article 
must  be  proved  to  have  been  stolen.  In  the  case  of  Rex  v. 
Hodgson,  3  Car.  &  P.  422,  where  the  facts  showed  that  a  clerk, 
whose  duty  it  was  to  receive  money  at  a  stage  office  for  pas- 
sengers and  parcels  and  remit  to  the  head  office  in  another 
town,  failed  to  remit  some  of  the  money  with  which  he  had 
charged  himself,  it  was  held  that  a  charge  of  embezzlement 
could  not  be  sustained  for  the  appropriation  of  the  money 
which  he  failed  to  remit,  the  judge  saying:  "This  is  no  em- 
bezzlement; it  is  only  a  default  of  payment.  If  the  prisoner 
regularly  admits  the  receipt  of  the  money,  the  mere  fact  of  not 
paying  it  over  is  not  a  felony.  It  is  but  matter  of  account.'* 
Mr.  Clark,  in  his  work  on  Criminal  Law,  275,  citing  a  number 
of  authorities,  says  that  a  mere  neglect  to  pay  over  funds  is  not 
sufficient  to  sustain  the  charge.  Mr.  Bishop,  in  his  New  Crim- 
inal Law,  volume  2,  section  376,  says:  "The  agent's  mere  neg- 
lect to  pay  over  the  money  is  clearly  insufficient."  So  that 
we  find  the  weight  of  authority  to  be  that  the  mere  neglect  or 
refusal  to  pay  over  funds  in  his  hands  is  not  sufficient  to  sua- 
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tain  t  conviction  for  a  misappropriation  of  the  fund,  in  the 
absence  of  a  statute  making  such  failure  or  refusal  sufficient 
evidence  of  the  fact.  Under  our  statute,  we  think  three 
things  must  be  shown  ****  to  authorize  a  conviction:  1.  That 
the  accused  is  a  public  officer  or  occupies  a  fiduciary  relation; 
2.  That  the  money  or  property  which  he  is  charged  with  ap- 
propriating to  his  own  use  came  into  his  possession  by  virtue 
of  his  office  or  employment;  3.  That  he  embezzled  or  fraudu- 
lently converted  it  to  his  own  use.  Necessarily  this  proof  can 
rarely  be  made  by  directly  showing  the  conversion;  and  the 
facts  necessary  to  show  misappropriation  can  only  be  inferen- 
tially  shown.  Mr.  Wharton,  in  the  first  volume  of  his  Crim- 
inal Law,  section  1030,  says:  "The  fraudulent  appropriation  is 
to  be  inferred  from  facts,"  citing  a  number  of  authorities  in 
note  2.  And  on  page  879  of  the  same  work  the  author  says: 
"Among  these  is  the  denial  of  the  reception  or  the  suppression 
of  the  fact  of  such  reception.  And  it  is  usual  to  require,  in 
addition  to  proof  of  reception,  some  proof  of  attempted  con- 
cealment, flight,  or  other  facts  inferring  fraud;  among  which 
facts  the  falsification  of  accounts  is  to  be  noticed  as  peculiarly 
significant.**  And  he  further  eays,  on  authority,  that  "to  show 
this  [fraud],  flight,  insolvency,  concealment,  or  evasions  form 
strong  elements  of  proof."  Mr.  Bishop,  in  section  376  of  the 
second  volume  of  his  Criminal  Law,  says,  on  authority,  that 
"the  common  and  sufficient  proof  is  either  that  the  servant 
willfully  made  in  his  books  false  entries,  or  that  he  denied  or 
purposely  omitted  to  acknowledge  the  receipt  of  the  embezzled 
article  or  fund."  And  this  court  in  the  case  of  a  defaulting 
tax  collector,  in  construing  this  section,  said  that  he  must  have 
collected  some  money  for  the  county  and  used  it  for  his  private 
purposes,  to  be  guilty  of  this  offense:  Fuller  v.  State,  73  Ga.  412, 
TJnder  the  general  principles  of  criminal  law,  as  well  as  un- 
der the  authorities  we  have  cited  above,  as  to  this  particular 
offense,  we  think  that  a  public  officer  cannot  be  legally  con- 
victed of  the  offense  of  embezzlement  by  showing  a  mere  re- 
fusal or  neglect  to  pay  over  funds  which  came  to  his  hands, 
but  that  in  addition  thereto  there  must  be  some  evidence  of 
other  things  from  which  it  may  clearly  be  inferable  that  the 
neglect  to  turn  over  the  funds  was  either  in  contemplation  of 
a  misappropriation  or  was  the  consequence  of  the  misappro- 
priation. Such  neglect  or  refusal  affords  sufficient  grounds  for 
a  civil  action  to  *®*  recover  the  money ;  but  when,  in  addition, 
there  is  proof  that  the  officer  falsified  his  accounts,  that  he 
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was  guilty  of  evasions  in  explaining  his  default,  that  he  fled, 
or  other  acts  indicating  guilt,  a  case  is  sufficiently  made  to  put 
the  defendant  on  explanation,  and  if  not  satisfactorily  ex- 
plained, a  conviction  may  be  upheld.  But  without  some  sim- 
ilar evidence,  neither  the  misappropriation  nor  the  guilty  in- 
tent is  sufficiently  shown.  In  the  present  case  it  appears  that 
the  plaintiff  in  error  was  liable  for  a  much  larger  sum  of 
money  belonging  to  the  county  than  he  had  paid  over;  and 
while  the  proof  seems  to  be  conclusive  that  he  was  a  careless 
and  entirely  incompetent  officer,  it  does  not  necessarily  show 
that  he  was  a  dishonest  one.  There  can  be  no  question  that  he 
issued  executions  for  a  ccnsiderable  portion  of  the  general  tax; 
that  these  executions  were  placed  in  the  hands  of  collecting 
officers.  Some  of  these  officers  paid  at  different  times  differ- 
ent sums  of  money,  on  account  of  these  executions,  to  the 
county  treasurer.  It  inferentially  appears  that  others  did  not. 
The  matter  seems,  from  the  record,  to  be  in  some  confusion; 
the  evidence  as  to  the  amount  of  the  general  tax  which  the  plain- 
tiff in  error  actually  collected  is  not  made  plain,  nor  sufficiently 
80  to  be  a  basis  for  a  conviction.  To  sustain  the  second  count 
in  the  indictment  it  was  clearly  shown  that  a  certain  portion 
of  the  railroad  tax  due  to  Hall  county  was  collected  by  the 
plaintiff  in  error;  but  he  contends  that  that  amount  so  collected 
was  paid  over  to  the  county  treasurer,  and  the  treasurer's  evi- 
dence shows  that,  while  no  particular  amount  was  paid  to  him 
as  railroad  taxes,  he  did  receive  from  the  accused  at  different 
times  considerable  sums  of  money.  It  does  not  appear  that 
the  accused  fled  the  county,  that  he  rendered  false  statements, 
or  made  such  evasions  in  rendering  his  accounts  as  to  sulfi- 
ciently  indicate  that  he  had  secreted  the  money  of  the  county, 
or  willfully  appropriated  any  portion  of  it  to  his  own  use. 
Indeed,  outside  of  certain  specific  amounts  received  from  dif- 
ferent railroads,  the  evidence  is  unsatisfactory  as  to  what 
amounts  actually  went  into  his  hands.  The  charge  of  embez- 
zlement must  be  made  out  under  the  rules  of  the  law  which 
obtain  in  the  prosecution  for  the  commission  of  other  crimes. 
The  same  presumptions  exist  in  favor  of  the  person  **''•  on 
trial ;  and  taking  this  evidence  as  a  whole,  we  are  of  the  opin- 
ion that  it  was  insufficient  to  warrant  the  conviction  of  the 
accused. 

Judgment  reversed. 

All  the  justices  concurring. 
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EMBEZZLEMENT  BY  PUBLIC  OPTICERS.  —  THE  MERE 
FAILURE  or  refusal  of  a  public  offlcer  to  pay  over  to  the  proper 
office  a  sum  found  due  from  him  upon  a  settlement  is  prima  facie 
evidence  of  a  conversion,  but  the  crime  of  embezzlement  is  not 
committed  unless  he  has  converted  the  money  to  his  own  use,  or 
otherwise  misapplied  it  Hence,  a  public  offlcer,  prosecuted  for  em- 
bezzlement, may  introduce  evidence  relieving  his  failure  or  refusal 
to  pay  over  money  In  his  hands  of  its  felonious  Intent:  See  mono- 
graphic note  to  Oalklns  t.  State.  98  Am.  Dec.  169,  on  embexzlement. 


CONLEY  T.  REDWINB. 
[109  Georgia,  640.1 

BXBOUTIONS— SHERIFF'S  SALE— NOTIOB  OF— WHEN 
INSUFFICIENT.— Under  a  law  providing  that  notices  of  all  sales 
by  a  sheriff  "shall  be  published  weelUy  for  four  weeks,"  and  that 
there  must  be  "one  insertion  each  week  for  each  of  the  four  weeks 
immediately  preceding"  the  day  when  the  sale  Is  to  take  place,  an 
execution  sale  is  not  properly  advertised  where  there  are  not  four 
Insertions  in  four  consecutive  weeks  immediately  preceding  the 
week  in  which  The  sale  takes  place.  The  publication  Is  insufficient 
if  the  last  one  is  made  In  the  same  week  as  that  in  which  the  sale 
Is  to  be  had. 

EXECUTIONS— SHERIFF'S  SALE— DEFECT  IN  ADVER- 
TISING—VALIDITY 01'  SALE.— A  failure  to  advertise  a  sheriff's 
sale  on  execution  for  the  length  of  time  prescribed  by  law  is  a 
mere  Irregularity,  and  does  not  affect  the  validity  of  such  a  sale 
made  to  an  innocent  purchaser,  having  no  notice  of  the  defect,  al- 
though he  is  the  plaintiff  in  execution. 

EXECUTIONS— VOID  SALE  AS  OBSTACLE  TO  VALID 
SALE.— A  void  sale  under  a  dormant  execution  presents  no  ob- 
stacle to  a  sale  of  the  same  property  under  a  valid  execution.  It 
Is  not  necessary  that  the  void  sale  be  set  aside  by  a  direct  proceed- 
ing before  another  sale  is  had. 

INSTRUCTIONS— WHEN  NOT  PREJUDICIAL-HISTORY 
OF  LITIGATION.— It  Is  not  prejudicial  for  a  judge  to  inform  the 
jury  as  to  the  history  of  a  protracted  litigation.  If  it  is  derived  from 
the  pleadings  In  the  case  and  from  uncontradicted  evidence,  and 
the  .judge  refers  to  It  only  so  far  as  It  is  necessary  to  enable  the 
jury  to  understand  the  issues  Involved  In  the  present  case. 

EXECUTIONS— SALES  EN  MASSE.— Land  In  a  body,  but 
made  up  of  coutlguous  parcels  composed  of  fractional  parts  of 
different  land  lots,  may  be  levied  upon  as  a  whole  and  sold  as  one 
tract,  particularly  where  the  owner  has  treated  the  property  as  cue 
tract,  so  far  as  the  land  lot  lines  are  concerned. 

EXECUTIONS.-MISCONDUCT  IN  DETERRING  BIT  DERS 
AT  SALE— EFFECT  OP,  ON  RIGHT  TO  ATTACK  SALE.— A  per- 
son who  is  Interested  In  whatever  surplus  there  may  be  from  the 
proceeds  of  an  execution  sale,  after  the  payment  of  the  execution, 
phould  not  be  ]3rejudiced  by  the  niisconciurt  of  a  stransrer  in  de- 
terring bidders  and  depressing  the  price  of  the  property,  but  if  such 
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Interested  person  co-operates  with  the  stranger  !n  snch  misconduct, 
this  wonid  preyent  him  from  attacking  the  sale  on  the  ground  that 
the  property  did  not  bring  its  full  value. 

EXECUTIONS  —  DETERRING  BIDDERS  AT  SALE  — 
WHAT  IS  NO  CAD  SB  FOR  SETTING  SALE  ASIDE.— If  no  one 
Is  actually  deterred  from  bidding  at  an  execution  sale,  the  mere 
fact  that  a  principal  and  his  agent  bid  against  each  other  thereat 
Is  no  cause  for  setting  the  sale  aside,  whatever  their  intention  may 
have  been. 

NEW  TRIAL— MATTERS  OP  ORATORY— DISCRETION 
OF  COURT.— All  matters  of  oratorT  are  necessarily  left  to  the 
sound  discretion  of  the  trial  judge,  and  his  ruling  concerning  them 
will  not  justify  the  granting  of  a  new  trial  where  no  abuse  of  dis- 
cretion appears. 

EXEICUTIONS— SALE  OF  MORE  PROPERTY  THAN  DB- 
FEND4.NT  OWNS— VALIDITY— WHO  CANNOT  COMPLAIN.— 
A  deferdant  in  execution,  or  one  claiming  under  him,  cannot  com- 
plain that  an  execution  sale  is  void  on  the  ground  that  the  levy 
and  sale  embraced  more  property  than  the  defendant  owned. 

EXECUTIONS— SALE  EN  MASSE  OF  LAND  WITHIN 
CORPORATE  LIMITS— Although  the  owners  of  land  within  the 
limits  of  an  incorporated  town  have  caused  a  map  thereof  to  be 
made,  on  which  streets  and  lots  of  the  usual  size  appear,  yet  if 
there  is  evideaice  from  which  the  jury  may  find  that  the  streets 
«nd  town  lots  have  not  been  actually  laid  out  over  the  property, 
that  the  same  is  really  one  tract  and  used  as  such,  and  that  the 
only  thing  in  the  nature  of  a  street  through  it  is  a  recognized  public 
road  of  the  county,  a  levy  of  execution  upon,  and  sale  of,  the  prop- 
erty as  a  whole  is  not  illegal. 

EXECUTIONS  —  SALES  ON  —  INSUFFICIENT  DESCRIP- 
TION IN  LEVY— HOW  CURED.— An  entry  of  levy  which  embraces 
in  general  terms  a  description  of  a  tract  of  land  levied  on,  and  re- 
fers for  a  more  accurate  description  to  a  public  record,  is  sufficient 
if  the  public  record  accurately  describes  the  property;  and  this  is 
true  although  the  description  might  be  insufficient  to  locate  the 
property  in  the  absence  of  the  record. 

Equitable  petition. 

A.  A.  Manning  and  T.  P.  Westmoreland,  for  the  plaintiffs 
in  error. 

Arnold  &  Arnold  and  Rosser  ^  Carter,  for  the  defendants  in 
€rror. 

***  COBB,  J.  This  case  brings  nnder  review  another 
phase  of  a  controversy  which  has  been  before  this  court  in 
various  shapes  and  at  several  different  times:  See  Conley  v. 
Thornton,  81  Ga.  154;  Conley  t.  State,  83  Ga.  496;  Conley  v. 
State,  85  Ga.  348;  Conley  v.  Maher,  93  Ga.  781;  Conley  v.  Ar- 
nold, 93  Ga.  823;  Conley  v.  Buck,  100  Ga.  187:  Conley  v.  Buck, 
102  Ga.  752;  Conley  v.  Redwine,  103  Ga.  5G9.  The  history  of 
the  litigation  in  all  of  its  phases  leading  up  to  the  present  con- 
troversy will  be  found  in  the  cases  cited  above,  and  it  is  un- 
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necessary  to  repeat  it  here.  The  pleadings  in  the  present  case 
brought  before  the  court  two  sheriff's  sales  of  the  same  prop- 
erty. The  first  was  had  under  an  execution  in  favor  of  D.  P 
Hill,  as  executor  of  Wade  Hill,  against  John  L.  Conley,  and 
the  second  was  under  an  execution  in  favor  of  Thornton,  then 
controlled  by  Buck,  against  John  L.  Conley.  Eedwine,  the  or- 
iginal plaintiff  and  the  purchaser  at  the  second  sale,  brought 
his  petition  praying  that  the  first  sale  be  set  aside.  The  wife 
of  John  L.  Conley,  who  claimed  the  property  under  a  deed 
from  her  husband,  was  a  defendant  in  this  proceeding,  and  she 
by  answer  in  the  nature  of  a  cross-bill  set  up  that  she  was  the 
purchaser  under  the  first  sale  and  prayed  that  the  same  be 
confirmed  and  that  the  sale  to  Redwine  be  set  aside.  At  the 
trial  it  was  conceded  that  the  first  sale  was  void,  and  therefore 
the  only  question  for  decision  was  whether  the  second  sale 
was  valid.  The  trial  resulted  in  a  verdict  in  favor  of  Redwine, 
and  Mrs.  Conley's  motion  for  a  new  trial  being  overruled,  she 
excepted. 

1.  It  was  insisted  that  the  sheriff's  sale  at  which  Redwine 
became  the  purchaser  was  void,  because  the  sale  was  not  adver- 
tised according  to  law.  The  advertisement  was  published  four 
times  in  the  newspaper,  to  wit,  on  Monday,  March  15th,  Mon- 
day, March  22d,  Monday,  March  29th,  and  Monday,  April  6th. 
The  sale  was  had  on  Tuesday,  April  6th.  Section  5457  of  the 
Civil  Code  provides  that  notices  of  all  sales  by  the  sheriff  shall 
be  published  weekly  for  four  weeks;  and  section  5458,  which 
embodies  an  act  passed  in  1891,  provides  that  it  shall  be  suffi- 
cient and  legal  to  publish  the  notice  "once  a  -week  for  four 
weeks  (that  is,  one  insertion  each  week  for  each  of  the  four 
weeks)  immediately  preceding  the  ....  day  when  the  .... 
sale  is  to  take  place;  ®*^  and  the  number  of  days  between  the 
date  of  the  first  publication,  and  the  ....  day  when  the 
....  sale  [is]  to  take  place,  whether  more  or  less  than  thirty 
days,  shall  not  in  any  manner  invalidate  or  render  irregular  the 
....  advertisement  or  order  of  sale."  Prior  to  the  passage 
of  the  act  of  1891,  when  the  law  required  sheriff's  sales  to  be 
advertised  for  four  weeks,  it  was  held  that  the  word  "week" 
meant  a  period  of  time  consisting  of  seven  days,  and  that  to 
comply  with  the  law  it  was  necessary  that  twenty-eight  days 
should  elapse  between  the  date  of  the  first  advertisement  and 
the  date  of  the  sale;  and  that  this  lapse  of  time  was  sufficient 
whether  four  complete  calendar  weeks  were  embraced  therein 
or  not:  Boyd  v.  McFarlin,  58  Ga.  208;  Bird  v.  Burgsteiner,  100 
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Ga.  486.  As  was  said  by.lklr.  Justice  Little  in  the  opinion  in 
the  case  last  cited:  "This  was  the  law,  as  construed  at  the  time 
the  act  of  1891  was  passed,  and  that  act  was  intended  to  change 
existing  law,  so  that  if  a  notice  of  such  sale  should  be  made 
once  a  week  for  four  weeks,  such  advertisement  would  be  suffi- 
cient, without  reference  to  the  number  of  days  which  might 
'SO  elapse.  In  ascertaining  the  legislative  intent  as  expressed 
by  the  act,  we  are  bound  to  conclude  also  that  the  week  of 
seven  days  was  not  intended  to  be  taken  as  the  period  in  which 
one  publication  only  of  the  notice  must  necessarily  be  made, 
because  such  was  the  statute  as  interpreted  by  the  court  at  the 
time  of  the  passage  of  the  act;  hence  the  act,  in  referring  to 
the  publication  to  be  made  once  a  week  for  four  weeks,  means 
a  calendar  week,  and  if  notice  shall  be  made  on  any  day  of  a, 
calendar  week,  that  shall  be  counted  as  a  publication  for  that 
week,"  etc.  That  the  act  of  1891  intended  that  the  notice  in 
any  one  calendar  week  should  be  a  notice  for  the  week  is  un- 
doubtedly true,  but  this  was  not  all  that  that  act  required. 
The  notice  must  be  at  some  time  in  the  week,  and  there  must 
be  four  calendar  weeks  in  each  of  which  there  is  a  publication 
of  the  notice  of  sale  preceding  the  day  of  sale.  The  act  de- 
clares in  terms  that  there  must  be  "one  insertion  each  week  for 
each  of  the  foi^r  weeks  immediately  preceding'*  the  day  when 
the  sale  is  to  take  place.  The  week  in  which  the  sale  takes 
place  is  certainly  not  a  week  "preceding**  the  day  on  which 
the  sale  takes  place;  and  it  would  therefore  follow  that  the 
notice  published  in  such  week  ***  could  not  be  counted  as  on*' 
of  the  four  insertions  necessary  to  a  compliance  with  the  stai- 
ute.  Under  this  construction  of  the  law  a  period  of  at  least 
twenty-four  days  must  elapse  between  the  date  of  the  first  in- 
isertion  and  the  date  of  the  sale.  If  the  first  insertion  is  on 
Saturday,  and  the  subsequent  insertions  on  any  given  day  of 
the  three  following  weeks,  the  period  of  twenty-four  days 
elapses  between  the  two.  To  illustrate:  If  a  sale  was  to  take 
place  on  Tuesday,  February  6th,  the  first  notice  would  have 
to  be  inserted  on  Saturday,  January  13th.  Insertions  Janu- 
ary 13th,  20th,  27th,  and  February  3d  would  be  a  compliance 
with  the  law.  If  an  insertion  on  a  day  embraced  within  the 
week  of  sale  was  allowable,  a  sale  could  be  had  after  the  lap«;e 
of  seventeen  days  from  the  first  insertion.  For  instance,  if  a 
sale  was  to  take  place  on  February  fith,  insertions  could  be 
made  on  January  20th,  27th,  February  3d  and  6th.     Such  is 
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not  our  tiiiderstanding  of  the  Uw.  It  appears  in  Bird  V.  Burg- 
Bteiner,  100  Ga.  486,  that  twenty-six  days  elapsed  between  the 
first  insertion  and  the  date  of  sale,  and  that  there  were  four 
calendar  weeks  preceding  the  day  of  sale,  in  each  of  which 
notice  of  the  sale  had  been  published.  The  question  now  un- 
der consideration  was  not  involved  at  all  in  that  case,  and  any 
language  in  the  opinion  which  conflicts  with  what  we  now  rule 
is,  therefore,  not  binding  as  authority. 

2.  If  what  has  been  said  is  a  correct  construction  of  the  act 
of  1891,  it  follows  that  the  sale  at  which  Redwine  was  the  pur- 
chaser was  not  properly  advertised,  for  the  reason  that  there 
were  not  four  insertions  in  four  consecutive  weeks  immediately 
preceding  the  week  in  which  the  sale  took  place.  The  next 
question  to  be  considered  is,  whether  or  not  this  defect  was 
such  as  to  render  the  sale  void;  or  simply  an  irregularity 
which  would  not  affect  the  title  of  the  purchaser,  who  had  no 
actual  notice  of  the  same.  In  the  case  of  Sullivan  v.  Hernden, 
11  Ga.  294,  it  was  held  that  if  the  sheriff  has  authority  to  sell 
property,  a  failure  in  the  performance  of  any  duty,  for  which 
he  would  be  compelled  to  indemnify  the  owner  for  the  injury 
received,  would  not  destroy  the  title  of  an  innocent  purchaser. 
In  Brooks  v.  Rooney,  11  Ga.  423,  56  Am.  Dec.  430,  it  was  ruled 
that  the  purchaser  at  a  sheriff's  sale  depends  upon  the  "judg- 
ment, the  levy,  and  the  deed;  all  other  questions  are  between 
parties  to  the  ***^  judgment  and  the  officer";  it  being  suffi- 
cient for  the  purchaser  that  the  sheriff  had  obtained  authority 
to  sell  and  had  executed  to  him  a  title.  It  was  further  ruled 
in  that  case  that  an  act  which  made  it  the  duty  of  the  sheriff 
to  advertise  the  sale  of  property  in  a  particular  way  and  to  sell 
between  certain  hours  of  the  day  was  merely  directory  to  the 
officer;  the  effect  of  his  neglect  being  to  subject  him  to  a  suit 
for  damages  at  the  instance  of  the  party  injured,  but  not  to 
affect  the  title  of  the  purchaser,  unless  there  was  collusion  be- 
tween him  and  the  sheriff.  Also,  that  a  purchaser  at  a  sher- 
iff's sale  has  a  right  to  presume  that  a  public  officer,  known  to 
possess  the  power  to  sell,  has  taken  every  previous  step  re- 
quired of  him  by  the  law  under  which  he  sells.  To  the  same 
effect  are  the  following:  Hendrick  v.  Davis,  27  Ga.  167,  73  Am. 
Dec.  726;  Johnson  v.  Reese,  28  Ga.  353,  73  Am.  Dec.  757. 
See,  also,  in  this  connection,  Johnson  v.  Reese,  31  Ga.  601; 
Solomon  v.  Peters,  37  Ga.  251,  92  Am.  Dec.  69;  Wallace  v. 
Trustees,  52  Ga.  167;  Jeffries  v.  Bartlett,  75  Ga.  230;  Maddox 
V.  Sullivan,  2  Rich.  Eq.  4,  44  Am.  Dec.  234;  Burton  v.  Spiers, 
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92  N.  C.  503;  Frinlt  Y.  Roe,  70  Cal.  296;  Ware  v.  Bradford,  2 
Ala.,  N.  S.,  676,  36  Am,  Dec.  427;  12  Am.  &  Eng.  Ency.  of 
Law,  Ist  ed.,  210,  note  6.  Mr.  Freeman,  in  his  work  on  Exe- 
cutions, says:  "Concerning  execution  sales,  on  the  other  hand, 
and  in  the  absence  of  any  statute  establishing  a  rule  upon  the 
subject  there  are  some  dicta  and  a  few  decisions  indicating 
that  the  existence  of  a  notice  of  sale  is  essential  to  its  validity. 
But  a  verj'  decided  preponderance  of  the  authorities  maintains 
this  proposition:  that  the  statutes  requiring  notice  of  the  sale 
to  be  given  are  directory  merely,  and  that  the  failure  to  give 
such  notice  cannot  avoid  the  sale  against  any  purchaser  not 
himself  in  fault":  2  Freeman  on  Executions,  sec.  286,  p.  953. 
The  rule  is  thus  stated  in  the  Civil  Code:  "The  purchaser  at 
judicial  sales  is  not  bound  to  look  to  the  appropriation  of  the 
proceeds  of  the  sale,  nor  to  the  returns  made  by  the  officer, 
nor  is  he  required  to  see  that  the  officer  has  complied  fully 
with  all  those  regulations  prescribed  in  such  cases.  All  such 
irregularities  create  questions  and  liabilities  between  the  offi- 
cer and  parties  interested  in  the  sale.  The  innocent  purchaser 
is  bound  only  to  see  that  the  officer  has  competent  authority  to 
sell,  and  that  he  is  apparently  proceeding  to  sell  under  the  pre- 
scribed forms":  ***  Civ.  Code,  sec.  5455.  It  is  therefore  the 
settled  law  of  this  state  that  a  defect  in  the  advertisement  is 
a  mere  irregularity  and  does  not  affect  the  validity  of  a  sher- 
iff's sale  made  to  an  innocent  purchaser.  This  does  not  con- 
flict with  the  ruling  made  in  the  case  of  Williams  v.  Barlow, 
49  Ga.  530.  In  that  case  the  property  was  advertised  for  the 
December  sales,  and  was  not  sold  until  the  first  Tuesday  in 
January.  No  other  inference  can  be  drawn  from  the  language 
of  Chief  Justice  Warner  in  that  case  than  that  the  purchaser 
knew  at  the  time  of  the  sale  that  the  property  had  not  been 
advertised  according  to  law.  Neither  is  the  case  of  Ansley  v. 
Wilson,  60  Ga.  418,  in  conflict  with  the  present  ruling,  for  the 
reason  that  that  was  a  municipal  tax  sale  and  the  requirements 
of  the  charter  had  not  been  complied  with.  The  same  is  true 
of  the  case  of  Sawyer  v.  Cargile,  72  Ga.  290.  But  even  con- 
ceding, for  the  sake  of  the  argument,  that  the  three  cases  just 
cited  are  in  conflict  with  those  cited  above,  the  earlier  deci- 
sions, never  having  been  brought  under  review  and  expressly 
overruled,  are  controlling  notwithstanding  the  subsequent  con- 
tradictory rulings. 

The  next  question  to  be  considered  is,  whether  the  plain- 
tiff in  execution  can,  when  he  has  no  actual  notice  of  the  ir- 
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regularity,  be  said  to  occupy  the  position  of  an  innocent  pur- 
chaser. This  question  is  answered  by  the  ruling  made  in  the 
case  of  Humphrey  v.  McGill,  59  Ga.  649,  where  it  was  ruled: 
"Where  a  plaintiff  in  fieri  facias  purchases  at  the  sale  of  prop- 
erty under  his  execution,  he  stands  upon  the  same  footing  as 
any  other  purchaser,  in  respect  to  irregularities  of  the  sheriff 
in  levying,  advertising,  and  selling.  If  he  purchases  without 
notice  of  these  irregularities,  he  acquires  a  good  title."  Rul- 
ings to  the  same  effect  were  made  by  the  supreme  court  of  New 
York  and  the  court  of  appeals  of  that  state:  Wood  v.  Moor- 
house,  1  Lans.  405;  45  N.  Y.  368.  The  sale  in  the  present 
case  was  not  void,  therefore,  whether  we  treat  Redwine  as  pur- 
chasing in  his  individual  capacity  or  as  agent  for  Arnold  and 
Buck;  there  being  no  evidence  in  the  record  that  this  irregu- 
larity was  known  to  Arnold,  Buck,  Redwine,  or  Curran,  the 
agent  of  Redwine  who  made  the  bid.  The  case  of  Forbes  v. 
Hall,  102  Ga.  47,  &&  Am.  St.  Rep.  152,  is  not  in  conflict  with 
this  ruling.  While  the  purchaser  there  was  the  **''  attorney 
for  the  plaintiff  in  execution,  the  sale  was  not  declared  void 
on  account  of  any  irregularity,  but  for  the  reason  that  the 
levy  was  excessive  and  therefore  void.  Such  a  levy  is  no  au- 
thority to  sell,  and  therefore  it  is  immaterial  who  is  the  pur- 
chaser; he  gets  no  title. 

3.  The  sale  under  the  execution  of  D.  P.  Hjl]  was  void  for 
the  reason  that  the  execution  was  dormant;  and  counsel  for 
Mrs.  Conley  contended  in  the  court  below,  as  well  as  in  this 
court,  that  as  the  sale  was  made  under  the  forms  of  law,  it 
was,  although  void,  such  an  obstacle  to  another  sale  that  it 
should  be  set  aside  by  a  direct  proceeding  before  another  sale 
could  be  had.  This  contention  cannot  be  maintained.  A  void 
sale  is  no  sale,  and  can  never  be  an  obstacle  in  the  way  of  a 
legal  sale.  The  plaintiffs  in  execution  in  the  second  sale  had 
no  connection  with  the  void  sale,  and  did  not  bring  it  about 
for  the  purpose  of  deterring  bidders  and  affecting  the  price  of 
the  property  at  their  sale;  and  hence  under  no  view  of  the* 
case  did  it  present  any  obstacle  to  the  consummation  of  that 
sale:  See  Davis  v.  Comer,  108  Ga.  117,  75  Am.  St.  Rep.  33. 

4.  Complaint  is  made  that  the  judge  erred  in  giving  to  the 
jury  in  his  charge  a  history  of  the  litigation  prior  to  the  pres- 
ent trial,  between  Thornton,  Buck,  and  Maher  on  the  one  side 
and  John  L.  Conley  on  the  other.  It  appears  from  a  note  by 
the  judge  to  the  ground  of  the  motion  containing  this  assign- 
ment of  error,  that  this  history  was  derived  from  the  pleadings- 
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in  the  case  aud  from  uncontradicted  evidence,  and  that  he  ' 
referred  to  the  same  only  so  far  as  it  was  necessary  to  enable 
the  jury  to  understand  the  issues  involved  in  the  present  case. 
In  the  light  of  the  judge's  note  it  cannot  be  said  that  the 
charge  complained  of  in  any  way  prejudiced  the  rights  of  the 
defendants. 

5.  The  land  levied  upon  was  in  one  body  made  up  of  con- 
tigiTous  parcels  composed  of  fractional  parts  of  different  land 
lots.  We  do  not  think  that  the  fact  that  the  tract  was  divided 
by  the  lines  of  the  land  lots  would  interfere  with  the  right  of 
the  sheriff  to  levy  upon  the  property  as  a  whole  and  treat  the 
same  as  one  entire  tract.  Especially  would  this  be  true  in  the 
present  case,  where  the  jury  were  authorized  from  the  evidence 
before  them  to  find  that  the  owner  had  treated  the  property 
as  one  tract  so  far  as  the  land  lot  lines  were  concerned. 

®*®  6.  Mrs.  Conley  was  interested  in  the  sale  because  under 
the  deed  from  her  husband  she  was  the  owner  of  the  property 
as  to  everyone  else  except  the  owner  of  the  Thornton  execu- 
tion, and  therefore  she  was  interested  in  whatever  surplus  there 
might  arise  from  the  proceeds  of  the  sale  after  the  payment  of 
that  execution.  At  the  sale  under  the  execution  of  D.  P.  Hill, 
executor,  against  John  L.  Conley,  the  property  had  been  bid 
off  by  Manning  for  Mrs,  Conley.  It  is  true  that  Manning  tes- 
tified that  he  was  not  the  agent  of  Mrs.  Conley,  but  was  rep- 
resenting John  L.  Conley,  at  whose  request  he  bid  it  off  for 
Mrs.  Conley.  When  the  sale  under  the  Thornton  execution 
took  place  Manning  made  a  statement,  as  he  said,  at  the  re- 
quest of  John  L.  Conley,  in  reference  to  a  homestead  which 
had  been  applied  for  in  the  property  and  to  an  illegality  which 
was  pending;  such  statement  being  calculated  to  deter  per- 
sons from  bidding  at  the  sale.  Mrs.  Conley  admits  in  her  an- 
swer that  the  statement  above  referred  to  was  made  by  her 
authority.  These  facts  having  appeared,  the  judge  charged 
the  jury  as  follows:  "If  you  should  believe  from  the  evidence 
that  this  property  did  not  bring  its  full  value  at  the  sale  under 
the  execution  controlled  by  Buck,  still  if  you  believe  that  the  in- 
adequate price  was  brought  about  by  the  conduct  of  Mrs.  Con- 
ley, or  her  agent  or  attorney,  or  the  defendant  John  L.  Con- 
ley, in  deterring  bidders  by  making  announcements  or  state- 
ments, publicly  in  the  hearing  of  prospective  bidders,  that  the 
property  was  covered  by  a  homestead,  if  in  fact  there  was  no 
homestead,  or  that  an  illegality  was  pending,  if  such  illegality 
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Wis  not  pe?i4ing,  of  tlijit  the  levy  un.^er  the  execution  con- 
trpllwl  by  Buck  h^d  not  been  pufficie^itly  iidvertise4,  it  in  lact 
it  h^4  been  lawfully  ^yerti^ed,  or  other  like  conduct,  then  I 
charge  you  that  J^rs.  Conley  C3,n  take  no  advantage  of  the  fact 
that  the  property  did  not  bring  its  full  value."  The  error  as- 
signed on  this  charge  is,  that  the  judge  declared  that  Mrs. 
.Conley  vas  bound  by  the  statements  ma4e  by  John  L.  Conley, 
when  the  evidence  showed  that  he  had  long  before  the  sale 
parted  with  the  title. 

'*  If  John  L.  Conley  was  the  agent  of  Mrs.  Conley  at  the  time 
the  sale  took  place  (and  there  was  evidence  from  which  the 
jury  might  infer  that  such  was  the  case),  of  course  she  would 
**^^  be  bound  by  what  he  said;  but  the  complaint  is  made  that 
the  judge  leaves  the  impression  upon  the  minds  of  the  jury 
that  although  he  was  not  her  agent  she  would  still  be  bound 
by  what  he  said.  If  he  was  a  stranger,  of  course  her  rights 
should  not  be  affected  by  what  he  said  or  did.  Yet,  as  it  ap- 
pears that  Manning,  who  had  bid  the  property  in  at  the  first 
sale  for  Mrs.  Conley,  and  whose  right  to  do  so  does  not  appear 
up  to  the  present  time  to  have  been  impeached  by  her,  made 
the  statement  above  referred  to,  and  as  the  evidence  shows 
that  John  L.  Conley  and  Manning  were  in  apparent  co-opera- 
tion with  each  other,  there  was  evidence  from  which  the  jury 
could  have  inferred  that  Manning  was  the  agent  or  attorney 
of  Mrs.  Conley  in  making  the  statements  at  the  second  sale, 
and  she  admits  that  such  statements  were  made  by  her  au- 
thority. This  co-operation  with  John  L.  Conley  in  attempting 
to  deter  bidders  and  depress  the  price  of  the  property  would 
prevent  Mrs.  Conley  from  attacking  the  sale  on  account  of 
the  mere  misconduct  of  Conley,  even  if  he  was  a  stranger  only 
and  not  her  agent  in  any  way.  In  this  view  of  the  matter  there 
was  nothing  in  the  charge  of  the  court  which  was  prejudicial 
to  the  defendants. 

7.  From  the  evidence  it  appeared  that  at  the  sale  under 
the  Thornton  execution  there  were  only  three  bids,  one  thou- 
sand dollars  by  Eedwine,  fifteen  hundred  dollars  by  Arnold, 
and  two  thousand  dollars  by  Eedwine,  at  which  amount  the 
property  was  knocked  down  to  Eedwine.  As  it  appeared  that 
at  the  time  Eedwine  was  the  agent  of  Buck  and  Arnold,  it  is 
contended  that  the  manner  of  the  bidding  was  such  an  irregu- 
larity as  would  be  ground  for  setting  aside  the  sale.  It  is 
insisted  that  the  last  two  bids  were  for  such  amounts  as  to  de- 
ter other  persons  from  bidding,  and  were  so  intended,  and  that 
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this  proceeding,  if  nothing  else^  would  have  been  gafficieni  for 
the  jury  to  have  returned  a  verdict  setting  aside  the  sale. 
Upon  this  subject  the  court  charged  the  jury  as  follows;  "As 
to  what  would  be  a  conspiracy  to  lessen  or  deter  bidding,  the 
court  charges  that  the  fact,  if  it  be  a  fact,  that  two  persons 
may  bid  together  for  land  at  a  sheriff's  sale,  or  upon  joint  ac- 
count, or  upon  a  mutual  understanding  that  they  will  buy  to- 
gether, does  not  alone  constitute  such  a  prevention  of  bidding 
as  would  make  the  sale  void.  Persons  have  a  right  to  bid  to- 
gether at  a  ^"^  sheriff^s  sale,  provided  they  do  no  act  which 
is  fraudulent  or  which  tends  to  deter  other  persons  from  bid- 
ding or  to  depreciate  the  sale  or  price  brought  at  the  sale.  The 
fact  that  property  may  be  purchased  by  one  person  for  another 
and  that  both  persons  may  be  present  at  the  sale  cannot  alone 
invalidate  the  sale  or  make  it  void  on  that  account."  This 
charge  is  assigned  as  error,  because  it  is  claimed  that  counsel 
did  not  contend  that  there  was  any  conspiracy  to  deter  bid- 
ders, and  that  the  court  failed  to  charge  that  the  bidding  in 
large  amounts  might  be  considered  by  the  jury;  and  if  the 
amount  of  each  bid  was  such  as  to  deter  bidders,  this  would 
be  a  reason  for  setting  aside  the  sale.  In  a  note  to  the  p^round 
of  the  motion  for  a  new  trial  in  which  this  assignment  of  error 
is  contained  the  judge  says:  "It  was  contended  that  the  con- 
duct of  Arnold,  Eedwine,  or  Curran  at  the  sale,  and  their  bid- 
ding and  acting  as  the  evidence  showed,  was  a  ground  for  set- 
ting aside  the  sale,  whether  counsel  used  the  word  'conspiracy* 
or  Hot.  It  could  not  have  been  submitted  to  the  jury  merely 
whether  it  was  strange.  There  was  no  request  to  charge  on 
this  subject."  There  was  no  error  in  the  charge  as  given,  nor 
was  there  any  error  in  the  failure  to  charge  as  complained  of 
by  the  defendant.  Let  it  be  conceded  that  the  conduct  of 
Arnold  and  Eedwine  was  such  as  to  deter  bidders  desiring  to 
purchase  the  property  which  was  to  be  sold,  such  conduct  would 
not  be  a  sufficient  ground  for  setting  aside  the  sale,  unless  it 
was  shown  that  there  was  at  the  sale  a  person  or  persons  who 
would  have,  but  for  this  conduct,  become  bidders  for  the  prop- 
erty, and  that  by  reason  of  this  arrangement  they  were  actu- 
ally deterred  from  participating  in  the  bidding.  As  the  evi- 
dence does  not  disclose  that  anyone  was  actually  deterred  from 
bidding  in  the  present  case,  the  conduct  of  Arnold  and  Red- 
wine,  no  matter  what  their  intention  may  have  been,  did  not 
prejudice  the  rights  of  Mrs.  Conley. 
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8.  Complaint  is  made  that  the  court  erred  in  requirmg 
counsel  for  defendant  to  refrain  from  making  certain  remarks 
of  a  pathetic  nature  in  reference  to  the  widow  of  John  L.  Con- 
Icy,  who  was  present  in  court,  it  being  claimed  that  such  re- 
marks were  not  inappropriate  as  a  reply  to  the  vigorous  assault 
which  had  been  made  on  the  life  and  character  of  Conley  by 
opposite  ^'^^  counsel.  We  cannot  say  that  in  the  remarks  ob- 
jected to  counsel  exceeded  the  bounds  of  legitimate  pathos, 
but  as  all  matters  of  oratory  are  necessarily  left  to  the  sound 
discretion  of  the  trial  judge,  we  do  not  feel  justified  in  holding 
that  the  conduct  of  the  judge  on  this  occasion  was  such  an 
abuse  of  discretion  as  to  require  the  granting  of  a  new  trial. 

9.  It  was  contended  that  because  the  levy  embraced  a  cer- 
tain parcel  of  land  which  it  was  admitted  was  not  subject  to 
the  execution,  the  sale  was  void.  We  do  not  see  how  the  de- 
fendant in  execution,  or  one  claiming  under  him,  can  complain 
of  this.  The  only  effect  of  embracing  in  the  levy  and  sale 
more  property  than  the  defendant  owned  would  be  to  increase 
the  proceeds  of  the  sale,  and  to  this  extent  benefit  both  the 
owner  of  the  property  which  was  being  sold,  and  one  entitled 
to  the  balance  of  the  proceeds  of  the  sale  after  the  execution 
had  been  satisfied. 

10.  It  was  further  contended  that  the  property  levied  on 
was  embraced  within  the  limits  of  an  incorporated  town,  that 
it  had  been  subdivided  into  streets  and  town  lots,  and  that  for 
this  reason  the  levy  upon  the  property  as  a  whole  was  illegal. 
It  appears  from  the  evidence  that  the  owners  of  the  property 
had  caused  a  map  to  be  made  of  the  same,  upon  which  appeared 
streets  and  lots  the  usual  size  of  town  lots;  but  there  was 
abundant  evidence  from  which  the  jury  could  find  that  the 
streets  and  town  lots  had  not  been  actually  laid  out  over  the 
property,  but  that  the  same  was  really  one  tract  of  land,  used 
as  such,  and  the  only  thing  in  the  nature  of  a  street  through 
it  was  a  recognized  public  road  of  the  county.  The  judge's 
charge  fairly  submitted  these  questions  to  the  jury,  and  the 
evidence  was  sufficient  to  authorize  them  to  find  against  the 
contention  of  the  defendant.  As  there  is  nothing  in  the  an- 
swer of  the  defendant  complaining  of  the  sale  on  the  ground 
that  the  same  was  defective  for  the  reasons  referred  to  in  thia 
and  the  preceding  division  of  this  opinion,  even  if  the  position 
taken  by  the  defendant's  counsel  in  this  court  be  correct,  it 
would  avail  nothing  in  the  present  case. 
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11.  One  ground  upon  which  the  sale  to  Bedwine  was  at-r 
tacked  was  an  insufficient  description  of  the  property  in  the 
levy.  The  levy  described  the  property  as  being  in  the  four- 
teenth district  of  **^^  Fulton  county,  Georgia,  and  being  parts 
of  land  lots  163  and  164,  being  north  half  of  land  lot  163, 
containing  one  hundred  and  one  and  one-quarter  acres,  and 
being  the  southeast  quarter  of  land  lot  164,  containing  fifty- 
two  acres,  more  or  less,  the  same  being  the  property  described 
in  the  deed  dated  August  16,  1884,  from  John  L.  Conley  ta 
his  wife,  and  being  described  also  in  the  petition  of  A.  E. 
Buck  against  John  L.  Conley  and  wife,  heretofore  described, 
suit  1806,  fall  term,  1894,  Fulton  superior  court,  and  being 
the  property  found  subject  in  said  suit.  The  levy  was  dated 
March  15,  1897.  It  was  contended  that  this  levy  did  not  de- 
scribe the  property  so  that  the  same  could  be  identified  and 
located,  and  therefore  the  public  was  not  put  on  notice  of  what 
property  was  being  sold.  It  is  not  claimed  that  the  descrip- 
tion of  the  property  in  the  deed  from  John  L.  Conley  to  his 
wife  or  in  the  petition  in  the  case  of  Buck  v.  Conley  and  wife 
was  not  sufficient  to  identify  and  locate  the  property,  but  it 
is  contended  that  a  levy  is  not  valid  which  does  not  in  itself, 
unaided  by  extrinsic  evidence,  disclose  an  accurate  description 
of  the  property  levied  on.  An  entry  of  levy  which  embraces 
in  general  terms  a  description  of  a  tract  of  land  levied  on  and 
refers  for  a  more  accurate  description  to  a  public  record  is 
sufficient  if  the  public  record  accurately  describes  the  prop- 
erty; and  this  is  true  notwithstanding  the  fact  that  the  de- 
scription might  be  insufficient  to  locate  the  property  in  the 
absence  of  the  record:  See,  in  this  connection,  Talmage  v.  In- 
terstate etc.  Assn.,  105  Ga.  550;  Cedartown  Imp.  Co,  v,  Cher- 
okee Imp.  Co.,  99  Ga.  123;  Hoffman  v,  Anthony,  6  R.  I.  282, 
75  Am.  Dec.  701,  and  note  on  page  706.  The  levy  in  the  pres- 
ent case,  so  far  as  the  description  of  the  property  was  con- 
cerned, was  sufficient,  and  there  was  no  error  in  so  holding. 

12.  We  have  given  the  voluminous  record  in  present  case 
ft  careful  investigation,  and  the  foregoing  opinion  deals  with 
all  of  the  questions  raised  which,  in  our  opinion,  are  of  such 
a  character  as  requires  discussion  at  length.  The  charge  of 
the  court  was  full,  fair,  and  explicit  in  every  particular;  and 
if  any  error  requiring  the  granting  of  a  new  trial  was  commit- 
ted during  the  entire  progress  of  the  case,  we  have  been  un- 
ftble  to  discover  it.     The  evidence  fully  authorized  the  verdict 
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rendered  ^^  on  all  of  the  contested  issoet  of  fac^  and  there 
VIS  no  error  in  denying  a  new  triaL 
Judgment  affirmed. 

'AH  the  justices  coneiirring. 


BXEOUTIONS— SALES— ADVERTISEMENT.— TTnder  ft  Btatnte 
requiring  a  sherlfif's  sale  to  be  advertised  "once  a  week  during 
three  successive  weeks,"  an  advertisement  in  each  of  three  succes- 
sive weeks  Is  sufficient,  althougrh  it  may  not  have  been  published 
on  the  same  day  of  every  week,  and  there  may  not  have  been 
twenty-one  full  days  between  the  first  advertisement  and  the  day 
of  sale:  HoHlster  v.  Vanderlln,  165  Pa.  St.  248,  44  Am.  St.  Rep. 
657.  That  a  publication  for  a  certain  number  of  weeks  must  be 
made  for  as  many  days  before  the  day  of  sale  as  there  are  days  in 
the  number  of  weeks  required,  see  the  monographic  note  to  Hoffman 
v.  Anthony,  75  Am.  Dec.  708,  on  what  is  a  proper  and  sufficient 
notice  of  sale. 

EXECUTION  SALES— DEFECTIVE  NOTICE— VALIDITY  OP 
SALE.— Statutes  requiring  notice  of  an  execution  or  judicial  sale 
are  directory  merely,  and  the  failure  to  give  such  notice  cannot 
avoid  the  sale  against  any  purchaser  not  himself  in  fault:  See 
monographic  note  to  Maddox  v.  Sullivan,  44  Am.  Dec.  239,  on  the 
failure  to  advertise  an  execution  or  judicial  sale.  A  sheriff's  fail- 
ure to  advertise  land  more  than  twenty  days,  when  the  statute  re- 
quires twenty -one.  does  not  invalidate  a  sale  made  by  him:  Mad- 
dox V.  Sullivan,  2  Rich.  Eq.  4,  44  Am.  Dec.  234. 

EXECUTION  SALES  OF  PROPERTY  EN  MASSE— VALIDITY 
OP. — A  sale  of  property  en  masse,  under  execution,  is  not  ipso  facto 
void,  and  will  not  be  set  aside  unless  it  is  shown  that  a  larger  sum 
would  have  been  realized  from  the  sale  if  the  property  had  been 
sold  in  parcels,  or  that  a  sale  of  less  than  the  whole  tract  would 
have  brought  sufficient  to  satisfy  the  execution:  Hudepohl  v.  Lib- 
erty Hill  etc.  Min.  Co.,  94  Cal.  588,  28  Am.  St  Rep.  149.  and  note. 
Compare  the  note  to  Anniston  Pipe  Works  v.  Williams,  54  Am.  St. 
Rep.  56. 

EXECUTION  SALES— DETERRING  BIDDERS.— An  agreement 
as  to  bidding  at  a  sheriff's  sale  is  not  fraudulent,  if  it  does  not  pre- 
vent competition  at  such  sale,  or  depress  the  price:  Braden  v. 
O'Neil,  183  Pa.  St.  462.  63  Am.  St.  Rep.  761.  See,  also.  Smith  ▼. 
Greenlee,  2  Dev.  126.  18  Am.  Dec.  564.  To  render  a  sale  under  exe- 
cution fraudulent,  there  must  have  been  a  conspiracy  to  depress 
the  bidding:  Stewart  v.  Severance,  43  Mo.  322,  97  Am.  Dec.  392. 

EXECUTION  SALES— DBSCRIPTI0N—REFL:RENCE  TO  REC- 
ORD.—A  description  of  land  in  the  levy  of  an  execution  is  suf- 
ficiently certain  if  It  can  be  made  so  by  reference  to  a  record:  Gil- 
man  V.  Thompson,  11  Vt.  643,  34  Am.  Dec.  714;  and  see  note  t» 
Hoffman  t.  Anthony,  75  Am.  Dec.  706. 
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BOWE  V.  EAPEB, 

[28  Indiana  AppealB,  27.] 

PAEBNT  AND  CHILD.— THE  FUNBRAL  BXPBNBBS  Of  a 
minor  child  are  not  a  charge  against  hi.s  estate  where  \x»  leaves  a 
father  surviving  him  who  is  able  to  pay  them. 

J.  W.  Noel  and  F.  J.  Lahr,  for  the  appellant. 

Wilborn  Wilson,  for  the  appellees.  ' 

27  COMSTOCK,  C.  J.  Charles  E.  Eaper,  a  minor,  died  in 
March,  1896.  In  June  of  the  same  year,  letters  of  administra- 
tion on  his  estate  were  issued  to  the  Marion  Trost  Company. 
The  claim  in  suit  is  for  funeral  expenses  due  the  undertaker 
who  officiated  at  the  burial  of  the  deceased,  and  which  appellee 
claims  to  own  by  virtue  of  an  assignment. 

In  July,  1896,  the  undertaker  brought  suit  for  this  claim 
against  the  father  of  the  deceased;  the  cause  was  put  at  issue 
but  was  not  tried,  and,  in  February,  1897,  was  dismissed  as 
^'compromised  and  settled."  The  assignment  of  the  claim  to 
appellant  bears  date  March  16,  1897.  Upon  application,  ap- 
pellant, in  whose  favor  a  claim  for  medical  services  rendered 
the  deceased  had  been  allowed  by  the  court  again5«i;  the  estate, 
was  made  t  party  defendant  for  the  purpose  of  resisting  ap- 
pellee's claim.  The  trial  resulted  in  a  judgment  for  the 
amount  claimed  in  favor  of  appellee.  The  adminiatrator,  not 
joining  in  the  appeal,  was  made  an  appellee. 
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The  only  error  assigned  is  the  ovemiling  of  the  motion, 
for  a  new  trial.  The  fi.rst  reason  set  out  in  the  motion  is  that 
the  finding  of  the  court  is  contrary  to  the  law.  The  second 
that  it  is  contrary  to  the  evidence.  The  third  that  it  is  con- 
trary to  the  law  and  the  evidence.  These  grounds  are  dis- 
cussed together  in  the  brief  of  counsel. 

The  deceased  left  surviving  him  a  father.  The  claimant 
was  his  stepmother.  It  is  insisted  by  appellant  that  the  fu- 
neral -*  expenses,  which  are  the  foundation  of  the  claim,  are 
not  a  charge  against  the  estate.  This  position  is  supported 
by  authorities.  From  the  many  authorities  holding  that  it  is 
the  duty  of  the  parent  to  provide  for  the  necessaries  of  life  of 
his  minor  children,  we  cite  the  following:  Kinsey  r.  State,  98 
Ind.  351;  Haase  v.  Koehrscheid,  6  Ind.  66;  State  v.  Clark,  16 
Ind.  97;  Myers  t.  State,  45  Ind.  160;  Corbaley  y.  State,  81 
Ind.  63;  State  v.  Roche,  91  Ind.  406;  Lenskie  v.  Kerr  (Tex. 
Civ.  App.,  March  4,  1896),  34  S.  W.  Rep.  766;  Moore  v.  Moore 
(Tex.  Civ.  App.,  May  1,  1895),  31  S.  W.  Rep.  532;  Cooper  v.i 
MclJ^'amara,  92  Iowa,  243;  Field  on  Parent  and  Child,  sec.  54. 
Schouler  on  Domestic  Relations  says  at  section  24:2a:  "A 
father  ia,  in  general,  liable  for  the  decent  funeral  expenses  of 
his  deceased  minor  child'^  Citing  Bair  v.  Robinson,  108  Pa. 
St.  247,  66  Am.  Rep.  198;  Sullivan  v.  Homer,  41  N.  J.  Eq. 
299.  The  foregoing  is  the  general  rule.  When  the  parent 
has  not  property  of  his  own  to  support  his  minor  child,  resort 
may  be  had  to  the  property  of  the  child  for  such  purpose,  but 
such  condition  must  first  be  made  to  appear  before  such  re- 
sort can  be  had:  Corbaley  v.  State,  81  Ind.  62;  State  v.  Roche, 
91  Ind.  406;  Rhode  v.  Tuten,  34  S.  C.  496.  With  equal  rea- 
son a  claim  may  be  enforced  against  the  estate  of  the  minor 
for  funeral  expenses  when  the  father  is  unable  to  pay  them. 
It  does  not  appear  from  the  record  that  the  father  was  not  able 
to  pay  the  claim  in  suit. 

Counsel  for  appellees  cite  a  number  of  cases  to  the  effect 
that  a  minor  is  liable  for  the  reasonable  value,  of  necessaries" 
which  may  have  been  furnished  him.  This  exception  to  the 
general  rule  that  an  infant  cannot  bind  himself  by  his  con-; 
tract  is  for  the  benefit  of  the  infant  himself,  and  not  for  those 
who  give  him  credit.  It  has  been  decided  that  medical  at-, 
tention  and  articles  furnished  for  the  purposes  of  health  may 
be  recovered  for  as  necessaries:  Saunders  v.  Ott,  1  McCord, 
(<'572),  351;  Price  ?.  Sanders,  60  Ind.  310.     The  infant  is 
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held  on  a  promise  implied  by  law  and  not,  strictly  speaking, 
on  an  actual  promise:  Trainer  v.  Trumbiill,  141  Mass.  ^^  627. 
In  Chappie  v.  Cooper,  13  Mees.  &  W.  252,  an  infant  widow  was 
held  bound  by  her  contract  as  for  necessaries  for  the  funeral 
expenses  of  her  husband,  who  left  no  property  to  be  adminis- 
tered. An  infant  husband  may  contract  for  the  interment  of 
his  deceased  wife  or  children,  so  as  to  be  bound  by  his  eon- 
tract.  In  citing  the  case  just  mentioned,  Mr.  Schouler  in  his 
Domestic  Relations,  at  section  199,  says:  "The  contract  will 
have  validity,  because  it  is  a  contract  for  the  burial  of  those 
who  are  personae  conjunctae  with  him  by  reason  of  the  mar- 
riage, and  as  such  it  is  to  be  regarded  as  a  contract  for  hia 
own  personal  benefit." 

Appellees  cite  Matter  of  Butler,  1  Connolly  (N.  Y.  Surr.), 
59,  as  holding  that  the  estate  of  the  minor  was  liable  for  the 
funeral  expenses.  A  father  died  testate  leaving  a  consider- 
able fortune  to  a  minor  child.  Upon  his  death,  while  still  a 
minor,  unmarried,  and  without  creditors,  the  executor  paid 
the  funeral  expenses.  Upon  settlement,  the  court  held  that 
the  executor  had  no  legal  authority  to  make  the  payment,  but 
that  as  it  was  made  in  good  faith,  and  the  amount  reasonable, 
it  would  be  equitable  to  allow  him  credit  for  the  same  in  his 
settlement  of  the  trust,  as  an  administrator  of  the  minor's  es- 
tate would  have  been  authorized  to  pay  the  same.  The  facts 
would  certainly  authorize  the  payment  out  of  the  estate.  No 
question  of  the  liability  of  the  father  or  the  solvency  of  the 
minor's  estate  was  raised  as  in  the  cause  before  us. 

Appellees  argue  that  if  the  claim  in  suit  is  not  a  proper 
charge  upon  the  estate,  that  appellant's  claim  la  without 
foundation.  It  does  not  follow.  We  do  not  know  what  evi- 
dence was  introduced  in  the  trial  of  appellant's  claim.  It  will 
be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that 
it  fully  justified  the  judgment. 

We  conclude  that  the  claim,  so  far  as  the  facta  are  shown 
by  the  record,  is  not  a  charge  upon  the  estate.  The  only  cases 
of  which  we  are  advised  in  which  courts  have  passed  directly 
Tipon  the  question  hold  the  father  liable.  Nor  does  it  seem 
unreasonable  that  the  father,  having  under  the  law  '®  control 
of  the  person  and  earnings  of  his  minor  child,  should  be  re- 
quired, when  financially  able,  to  give  it  suitable  burial. 

The  remaining  questions  discussed  relate  chiefly  to  the  as- 
signment to  appellee  of  the  claim  against  the  estate,  upon 
which  we  are  of  the  opinion  it  is  not  shown  to  be  a  charge. 


414  Northwestern  etc.  Assn.  v.  Bodurtha.     [Indiana, 

and  to  other  questions  which  may  not  arise  upon  a  second 
trial.  We  do  not,  therefore,  deem  it  necessary  to  consider 
Ihem. 

The  judgment  it  rayersed,  with  instruction  to  snstam  the 
motion  for  a  new  triaL 

Henley,  J.,  absent. 


PARENT  AND  CHILD— SUPPORT  OF  OHILD.-Independently 
of  statutory  enactment  there  Is  no  legal  obligation  on  a  parent  to 
maintain  his  minor  child:  Kelly  v.  Davis,  49  N.  H.  178,  6  Am.  Rep. 
499;  monographic  note  to  Bennett  v.  Gillette,  74  Am.  Dec.  779.  Com- 
pare Zilley  V.  Dunwlddle,  98  Wis.  428,  67  Am.  St  Rep.  820. 

FUNERAL  EXPENSES —LIABILITY  for  funeral  expenses  is 
treated  In  the  note  to  Gregory  v.  Hooker,  9  Am.  Dec.  ^12,  663. 
See,  too^  Bair  t.  Robinson,  108  Pa.  St  247,  66  Am.  Sep.  liMi 
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BODURTHA. 
[23  Indiana  Appeals,  121.1 

INSURANCE  —  BREACH  OF  WARRANTY  —  WAIVER  - 
PLEADING.— In  an  action  on  a  life  insurance  policy,  where,  to  a 
defense  that  there  has  been  a  breach  of  certain  warranties  in  the 
insurance  application  as  to  the  health  of  the  insured  and  his  prom- 
ise not  to  use  intoxicating  liquors  to  excess  in  the  future,. the  claim- 
ants reply  that  the  insurance  company  issued  the  policy  with  full 
knowledge  of  the  untruthfulness  of  the  answers  in  the  application, 
such  reply  merely  alleges  knowledge  at  the  time  of  issuing  the  pol- 
icy and  is  demurrable,  since  it  fails  to  aver  that  the  insurer  had 
notice  of  the  violation  of  the  agreement  not  to  use  intoxicating 
liquors  to  excess,  and  with  such  notice  accepted  payment  of  pre- 
miums. 

INSURANCE— EXCESSIVE  USE  OF  LIQUOR— WAIVER 
BY  AGENT.— Where  the  agents  of  an  insurance  company,  author- 
ized to  solicit  applications  and  collect  premiums,  continue  to  col- 
lect premiums  from  an  insured  with  knowledge  of  the  fact  that  he 
was  using  intoxicating  liquors  to  excess,  in  violation  of  his  policy, 
such  action  amounts  to  a  waiver  of  the  right  to  declare  a  forfeiture, 
notwithstanding  the  agents  failed  to  communicate  their  knowledge 
to  the  company. 

INSURANCE— FORFEITURE  OF  POLICY— PLEADING.— 
An  answer  which  seeks  to  avoid  an  insurance  policy  because  of 
false  statements  made  by  the  insured  in  his  application  in  regard 
to  his  health  need  not  allege  that  the  insurance  company  was  im- 
posed upon  or  that  it  believed  the  false  statements  were  true, 
where  the  representations  are  material,  the  policy  states  that  it 
was  issued  in  consideration  of  the  representations  and  warranties 
made  in  tlie  application,  and  the  policy  and  application  are  made 
parts  of  the  answer. 
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INSURANCE— POLICY— WARRANTY.— An  Insurance  appH- 
catton  with  answers  to  questions,  the  medical  examiner's  report. 
and  as  agreement,  which  recites  that  the  preceding  statements  and 
answers,  the  application,  and  this  agreement  are  made  part  of  the 
policy,  foi-ra  a  part  of  the  insurance  contract,  and  an  agreement 
therein  of  the  insured  that  he  would  abstain  from  the  excessive  use 
of  intoxicating  liquor  is  a  promissory  warranty  and  not  the  state- 
ment of  an  expectation. 

INSURANCE— BREACH  OF  WARRANTY  NOT  TO  DRINK 
TO  EXCESS.— It  is  no  defense  to  the  breach  of  a  promissory  war- 
ranty in  an  insurance  policy  not  to  use  intoxicating  liquors  to  excess 
that  the  'nsuracce  company  bad  linowledge  at  the  time  of  issuing 
the  policy  that  the  insured  bad  previously  used  intoxicants  to  ex- 
cess to  such  an  extent  as  to  render  him  diseased  from  such  dissi- 
pation. 

W.  C.  Bailey  and  C.  A.  Cole,  for  the  appellant. 

W.  E.  Mowbray,  B.  J.  Loveland,  and  H.  P.  Loveland,  for 

the  appellees. 

"*  COMSTOCK*,  J.  This  tction  is  based  upon  a  certifi- 
cate of  membership  or  policy  of  life  insurance  issued  by  the 
appellant  to  Charles  F.  Bodurtha  for  the  benefit  of  his  chil- 
dren, who  are  the  respective  wards  of  appellees.  The  com- 
plaint was  originally  in  three  paragraphs,  upon  which  issues 
were  formed  and  evidence  heard,  but  at  the  conclusion  of  the 
argument  appellees  were  permitted  to  withdraw  the  first  and 
third  paragraphs.  The  issues  upon  whjch  the  cause  was  sub- 
mitted to  the  jury  were  formed  on  the  second  paragraph  of 
complaint,  the  answer,  and  reply.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  appellees  for  two  thousand 
two  hundred  and  seventy-nine  dollars. 

The  answer  admits  the  execution  of  the  policy  in  suit,  the 
death  of  the  insured,  the  appointment  of  appellees  as  guar- 
dians respectively  of  the  minor  children  of  the  deceased,  the 
furnishing  of  proofs  of  death,  and  the  demand  for  the  pay- 
ment of  the  policy,  but  seeks  to  avoid  the  payment  because  of 
false  statements,  breaches  of  certain  warranties  and  covenants 
of  the  insured  contained  in  the  application  for  insurance,  made 
a  part  of  the  policy,  as  to  the  health  of  and  use  of  intoxicating 
liquors  by  the  insured.  Plaintiff  replied:  1.  By  general  de- 
nial; 2.  Affirmatively,  that  with  full  knowledge  that  the  an- 
swers to  the  interrogatories  in  question  were  false,  the  asso- 
ciation issued  the  policy  to  said  Bodurtha,  and  accepted  pre- 
miums thereon  after  it  was  knoTvn  to  ^^^  its  agents  that  he 
was  violating  his  promise  as  to  the  future  use  of  intoxicating 
liquor,  and  retained  the  premiums  so  paid. 


416  Noia'uvvLSTERiN  ETC.  AssN.  V.  BoDUBTHA.     [Indiana, 

Appellant  claims,  first,  that  the  court  erred  in  overruling 
its  demurrer  to  the  sixth  paragraph  of  the  reply,  which  para- 
graph is  as  follows:  "The  plaintiffs  for  further  reply  to  the 
said  defendant's  answer,  and  to  each  and  every  paragraph 
thereof,  say  that,  for  the  purposes  of  this  reply,  they  admit  all 
and  singular  the  allegations  of  said  answer  and  in  each  para- 
graph thereof,  but  say  that,  with  full  notice  and  knowledge 
of  the  untruthfulness  of  answers  in  the  application  complained 
of  in  said  answers  of  the  association,  and  of  such  other  mat- 
ter complained  of  in  said  several  paragraphs  of  answer,  the 
defendant  association  accepted  and  approved  the  application 
of  the  said  Charles  F.  Bodurtha,  issued  and  delivered  to  him 
the  policy  sued  on,  and  collected  the  premiums  due  thereon 
at  the  date  of  said  policy,  and  all  subsequent  premiums  which 
accrued  thereon  before  the  death  of  said  Bodurtha."  It  avers, 
also,  that  no  part  of  said  premium  was  ever  returned  or  ten- 
dered to  the  said  Bodurtha,  or  to  the  plaintiffs,  or  either  of 
them,  but  is  still  retained  by  said  association.  This  reply  is 
addressed  to  all  the  paragraphs  of  the  answer.  It  must,  there- 
fore, be  good  as  to  all  to  withstand  a  demurrer. 

The  defense  pleaded  in  the  several  paragraphs  of  answer 
is  representations  and  warranties  of  certain  false  statements 
in  his  application  for  insurance  and  membership  in  the  asso- 
ciation, to  the  effect  that  he  had  never  had  disease  of  the  heart 
nor  rheumatism;  that  he  had  never  used  intoxicating  liquors 
to  excess;  that  he  would  not  thereafter  use  intoxicating  liquors 
to  excess,  when,  in  fact,  he  had  been  afflicted  with  rheumatism 
and  had  disease  of  the  heart,  as  he  knew,  at  the  time  of  said 
application;  that  he  had  been  in  the  habit  of  using  intoxicat- 
ing liquors  to  excess,  and  that,  after  the  issuing  of  the  policy, 
he  used  intoxicating  liquors  to  excess,  and  that  his  death  was 
jcaused,  in  part,  by  its  excessive  use;  that  the  appellant  was 
induced  to  enter  into  the  contract  of  insurance  ***  by  reason 
of  the  false  statements,  representations,  and  promises  of  the  in- 
sured. 

The  clause  of  the  application  referred  to  is  as  follows:  **I 
further  agree  and  warrant  that  I  will  not  use  intoxicating 
liquors  to  excess,  nor  practice  any  pernicious  habit  that  ob- 
viously tends  to  shorten  life;  that  if,  after  becoming  a  mem- 
ber of  said  association,  I  shall  fail  to  pay  any  bimonthly  pre- 
mium or  assessment  on  or  before  the  day  on  which  the  same 
shall  fall  due,  or  fail  to  comply  with  this  agreement,  then, 
and  in  either  event,  my  membership  shall  cease,  and  said  cer- 
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tifieate  of  membership  or  policy  become  void,  and  all  moneys 
I  shall  have  paid  shall  be  forfeited  to  said  association  for  its 
sole  nse  and  benefit." 

The  reply  is  pleaded  as  a  waiver  of  the  false  representations 
and  the  breach  of  the  promise  to  abstain  from  the  excessive  use 
of  intoxicating  liquors.  It  is  claimed  that  in  issuing  the  pol- 
icy and  accepting  the  premium  with  knowledge  that  the  repre- 
sen'tations  were  untrue,  appellant  waived  any  defense  on  ac- 
count of  their  falsity.  This  paragraph  does  not,  however,  aver 
that  the  association,  after  the  execution  of  the  policy,  waived 
the  breach  of  the  promise  of  the  insured  not  to  use  intoxi- 
cating liquors  to  excess,  by  accepting  premiums  after  notice 
of  such  breach.  The  knowledge  alleged  to  be  in  the  posses- 
sion of  the  association  at  the  time  of  the  issuance  of  the  pol- 
icy and  the  payment  of  the  premium,  that  the  representations 
made  by  the  insured  were  false,  must  be  held  to  apply  to 
knowledge  existing  at  those  dates;  it  could  not  apply  to  the 
future  conduct  of  the  insured.  To  be  good,  the  paragraph 
should  have  averred  that  appellant  had  notice  of  the  violation 
of  the  agreement  not  to  use  intoxicating  liquors  to  excess,  and 
with  such  notice  accepted  payment  of  premiums.  Constru- 
ing, under  the  universally  accepted  rule  of  pleading,  this  para- 
graph most  strongly  against  the  pleader,  such  averments  are 
wanting.  The  acceptance  of  premiums  after  the  violation  by 
the  insured  of  a  condition  of  the  policy  rendering  it  void  must 
be  ***  with  knowledge  of  such  violation  to  estop  the  insurer 
to  deny  liability  on  account  thereof.  The  insurer  may  be 
willing  to  assume  a  risk  upon  the  life  of  one  who  has  been  in- 
temperate in  his  habits,  upon  his  promise  to  be  temperate  in 
the  future.  We  have  set  out  the  clause  in  the  application  con- 
taining the  agreement  as  to  the  future  use  of  intoxicating 
liquors.  By  its  terms,  and  the  language  of  the  policy,  it  is 
made  a  part  of  the  contract.  The  policy  reads:  *ln  consid- 
eration of  the  representations,  agreements,  and  warranties 
made  in  the  application  for  this  policy  of  insurance,  which 
application  is  made  a  part  of  this  contract,"  etc.  The  appli- 
cation contains  two  sets  of  questions  to  be  answered  by  the 
applicant,  one  under  'Torm  A,"  the  other  under  *Torm  B." 
The  agreement  is  under  *Torm  B."  Its  first  sentence  is  as 
follows:  **I,  the  undersigned,  hereby  agree  that  each  and  nil 
of  the  foregoing  statements  and  answers  in  forms  A  and  B, 
whether  written  by  me  or  not,  are  material,  and  are  warranted 
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to  be  true,  and  that  the  foregoing  application  and  this  agree- 
ment are  hereby  made  part  of  any  certificate  of  membership 
or  policy  that  may  be  issued  pursuant  thereto":  Presbyterian 
etc.  Fund  v.  Allen,  106  Ind.  593;  Mutual  etc.  Ins.  Co.  v.  Miller, 
39  Ind.  475.     The  court  erred  in  overruling  the  demurrer. 

Appellant  next  claims  that  the  court  erred  in  overruling  its 
demurrer  to  the  seventh  paragraph  of  reply.  This  paragraph 
contains  substantially  the  averments  of  the  sixth,  and  alleges 
in  addition  that,  before  Bodurtha  became  a  member  of  the  ap- 
pellant association,  the  insured,  at  the  solicitation  of  Humer- 
ickhouse  and  Mills,  who  were  agents  of  appellants,  applied 
for  membership  in  said  association;  that  the  defendant  is  a 
foreign  corporation;  that  Humerickhouse  and  Mills  were  its 
only  agents  authorized  to  do  business  in  Miami  county,  Indiaua 
(in  which  county  the  insured  resided),  and  that  from  that 
date  on  until  after  the  death  of  the  insured  they  continued 
to  be  its  agents  to  solicit  applications  and  collect  premiums 
for  said  association;  that,  while  acting  as  said  *^®  agents, 
they  knew  that  the  insured  was  in  the  habit  of  using  intoxi- 
cating liquors  to  excess  after  the  date  of  the  policy  sued  on, 
and  was  "at  an  institution  for  treatment  for  inebriety,"  and 
with  knowledge  of  the  fact  that  he  was  using  intoxicating 
liquors  to  excess,  and  was  being  treated  for  inebriety,  the 
association,  by  its  agents,  continued  to  collect  for  the  asso- 
ciation the  premiums  that  accrued  on  the  policy  up  to  the  time 
of  his  death,  and  have  ever  since  retained  the  same. 

The  objection  made  to  this  paragraph  is  that  it  does  not 
allege  that  the  agents  named  communicated  their  knowledge 
to  the  company,  or  to  any  officer  or  any  general  agent,  nor 
that  they  had  authority  to  waive  the  forfeiture.  It  has  been 
held  in  a  number  of  cases  that  knowledge  of  the  agent  is 
knowledge  of  the  company.  In  Germania  Life  Ins.  Co.  v. 
Koehler,  63  111.  App.  188,  it  was  held  that  an  insurance  com- 
pany will  be  estopped  from  asserting  a  forfeiture  of  the  policy 
by  the  knowledge  of  its  agent  of  facts  which  would  justify  it 
in  declaring  the  forfeiture,  which  right  it  had  failed  to  exercise, 
and  instead  treated  the  policy  as  in  full  force.  In  the  case 
just  mentioned,  the  insured,  in  violation  of  the  policy,  had 
changed  his  residence  and  moved  into  prohibited  territory 
without  the  consent  of  the  company.  Upon  the  trial  of  the 
cause,  the  court  instructed  the  jury  that  if  a  duly  authorized 
agent  of  the  company  received  such  premiums  after  notice  of 
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auch  change  of  residence,  and  the  company  retained  the  same, 
then  it  became  as  much  bound  as  if  the  premium  had  been 
paid  directly  at  the  home  office  in  New  York,  and  had  been  re- 
ceived there  with  a  full  knowledge  of  the  change  of  residence; 
and  this,  regardless  of  whether  the  agent  informed  t'ne  com- 
pany of  the  violation  of  the  policy  or  not.  The  appellate^ 
court  said:  "The  plaintiff  in  error  contends  this  is  not  the 
law.  Our  supreme  court  is  committed  to  the  doctrine  that 
such  facts  would  constitute  a  waiver  of  the  right  to  declare  a 
forfeiture:  Illinois  Fire  Ins.  Co.  v.  Stanton,  57  111.  354;  Will- 
iamsburg etc.  Ins.  Co.  v.  Cary,  83  lU.  453;  North  British  etc. 
Ins.  Co.  V.  Steiger,  124  111.  81;  ^^t  phenix  Ins.  Co.  v.  Hart, 
149  111.  513." 

Upon  appeal  to  the  supreme  court  the  judgments  of  the 
trial  and  appellate  courts  were,  in  a  well-reasoned  opinion,  ap- 
proved: See  Germania  Ins.  Co.  t.  Koehler,  168  111.  293,  61 
Am.  St.  Kep.  108. 

In  Newman  v.  Covenant  Mut.  Ins.  Co.,  76  Iowa,  56,  14  Am. 
St.  Rep.  196,  the  policy  declared  on,  as  well  as  the  application 
therefor,  provided  that  if  the  insured  should  use  alcoholic 
liquors  so  as  to  injure  his  health,  the  policy  should  be  void; 
another  clause  of  the  policy  provided  that  the  company  might 
cancel  the  policy  if  it  found  that  the  insured  did  so  use  alco- 
holic liquors.  But  the  agent  who  took  and  forwarded  the 
application,  and  who  later  received  the  premium,  knew  all  the 
time  that  the  insured  was  an  habitual  drunkard.  It  was  beld 
that  there  was  a  waiver  of  these  conditions  of  the  contract,  and 
that  the  habitual  drunkenness  of  the  assured  would  not  defeat 
the  recovery  on  the  policy. 

Manifestly,  knowledge  of  the  agent  was  held  to  be  knowl- 
edge of  the  company.  See  Insurance  Co.  r.  Wolff,  95  U.  S. 
326,  in  which  it  was  held  that  there  was,  under  the  facts,  no 
waiver  of  the  forfeiture;  but  the  court  said:  "It  is  true  that, 
where  an  agent  is  charged  with  the  collection  of  premiums 
upon  policies,  it  will  be  presumed  that  he  informs  the  company 
of  any  circnmstancea  coming  to  his  knowledge  affecting  its  lia- 
bility; and,  if  subsequently  the  premiums  are  received  by  the 
compaHv  without  objection,  any  forfeiture  incurred  will  be 
presumed  to  be  waived":  See  Miller  t.  Mutual  Ben.  Ins.  Co., 
31  Iowa,  216,  7  Am.  Rep,  122;  McEwen  v.  Montgomery  etc. 
Ins.  Co.,  5  Hill,  101;  Insurance  Co.  t.  Combs,  19  Ind.  App. 
331. 
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The  questions  presented  by  the  remaining  specifications  of 
•ppellanf  s  assignment  of  errors  may  not  arise  upon  a  second 
trial,  and  we  do  not,  therefore,  consider  them. 

Appellees  have  assigned  cross-errors,  and  we  pass  to  their 
consideration.  Appellees  first  question  the  sufficiency  of  the 
*^^  first  paragraph  of  answer  to  the  complaint.  This  para- 
graph seeks  to  avoid  the  policy  because  of  false  statements 
made  by  the  assured  in  his  application  for  insurance  in  regard 
to  his  health.  It  is  contended  that  the  answer  fails  to  show 
4hat  the  defendant  company  was  imposed  upon  by  the  false 
statements,  or  that  it  believed  that  they  were  true,  and  was 
thereby  induced  to  execute  the  policy.  These  representations 
were  material.  The  policy  itself  states  that  it  was  issued  ''in 
consideration  of  the  representations,  agreements,  and  war- 
ranties made  in  the  application.'*  The  policy  and  application 
are  made  parts  of  this  answer.  It  is  a  sufficient  allegation  of 
inducement:  Bacon  on  Benefit  Societies,  sees.  209,  210,  212; 
Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47;  Cobb  v.  Covenant  Mut. 
Assn.,  153  Mass.  176,  25  Am.  St.  Rep.  619.  It  is  further 
claimed  that  this  paragraph  pleads  a  warranty  and  breach 
thereof,  and  that  all  that  the  warranty  can  be  predicated  upon 
is  what  is  called  an  "agreement**  attached  to  the  application. 
Appellees  claim  that  this  agreement  is  not  a  part  of  the  policy 
contract.  The  application  .for  membership  and  answers  to 
questions,  the  "agreement,"  the  medical  examiner's  report, 
are  all  one  paper,  executed  at  the  same  time.  The  agreement 
is  signed  by  the  insured,  the  medical  report  following  by  the 
examiner,  and  the  whole  indorsed  "Application  to  the  North- 
western Masonic  Aid  Association.**  The  agreement  recites 
that  the  preceding  statements  and  answers,  and  the  applica- 
tion, and  this  agreement  are  made  part  of  the  policy.  "We 
are  clearly  of  the  opinion  that  the  application,  including  the 
"agreement,**  forms  a  part  of  the  insurance  contract,  and  that 
the  agreement  of  the  insured  that  he  would  abstain  from  the 
excessive  use  of  intoxicating  liquor  was  a  promissory  warranty, 
and  not,  as  counsel  for  appellees  contend,  the  statement  of  an 
expectation.     In  this  ruling  the  court  did  not  err. 

The  second,  third,  fourth,  and  fifth  specifications  of  cross- 
pTTovi  relate  to  the  second,  third,  fourth,  and  fifth  paragraphs 
**•  of  answer,  and  present  substantially  the  same  questions 
raised  by  the  first  cross-error,  and  what  we  have  said  with  ref- 
erence to  the  first  cross-error  applies  to  them.  In  these  rul- 
ings there  was  no  error. 
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Appellees  next  discuss  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  fifth  paragraph  of  reply.  The  paragraph 
of  answer  to  which  this  paragraph  of  reply  is  addressed  pleads 
a  promissory  warranty,  in  that  said  Bodurtha,  in  his  applica- 
tion for  insurance,  agreed  and  warranted  that  he  would  not 
use  intoxicating  liquors  to  excess,  and  it  avers  as  a  breach  of 
said  warranty  that,  after  the  issuing  of  the  policy,  he  did  use 
intoxicating  liquors  to  excess  until  he  became  a  physical  wreck, 
and  that  such  dissipation  contributed  ^o  his  death.  The  reply 
to  this  answer  avers  that  before  the  date  of  said  application, 
and  before  the  issuing  of  the  policy,  the  said  Bodurtha  had 
used  intoxicants  to  excess  to  such  an  extent  as  to  render  him 
diseased  from  such  dissipation,  which  disease  affected  him  at 
the  time  of  said  application,  of  which  fact  the  said  association 
had  knowledge  at  the  time  of  the  application,  and  thereafter, 
before  the  issuing  and  delivery  of  the  policy;  that  the  de- 
ceased's condition  continued  until  his  death,  and  his  return  to 
such  dissipation  was  merely  a  recurrence  of  the  disease,  over 
which  he  had  no  control.  Appellees'  counsel  quote  from  emi- 
nent writers  on  medical  jurisprudence,  showing  that  drunken- 
ness is  a  disease,  that  it  is  liable  to  occur  periodically,  and  ar- 
gue from  these  facts  that  the  company,  knowing  that  Bodur- 
tha was  diseased,  and  the  cause  of  it,  having  issued  the  policy, 
cannot  now  honestly  refuse  payment.  We  think  it  would  be 
a  dangerous  precedent  to  hold  that  the  deplorable  conditions, 
physical  and  mental,  which  are  likely  to  follow  the  immoderate 
use  of  intoxicants,  should  preclude  business  transactions  with 
one  who  in  the  past  may  have  been  the  victim  of  the  habit, 
but  who  promises  to  be  temperate  in  the  future,  and  to  re- 
lease such  party  from  the  obligations  of  a  valid  contract  be- 
cause of  his  failure  to  keep  this  promise. 

*•***  Specifications  19,  20,  and  28  of  the  assignment  of  cross- 
errors  relate  to  the  refusing  to  give  and  the  giving  of  certain 
instructions.  They  are  not  the  basis  of  an  iudepeudent  speci- 
fication of  error,  and  do  not,  therefore,  present  any  question 
for  review. 

We  are  not  unmindful  of  the  rule  that  forfeitures  are  not 
favored  in  law,  and  that  the  insurance  company  is  asking  the 
enforcement  of  a  rule  which  is,  ordinarily,  a  harsh  one,  while 
it  retains  the  premiums  for  which  the  insurance  was  carried. 
But  the  courts  do  declare  forfeitures  when  the  insurer  is 
dearly  entitled  thereto.    In  the  case  before  us  the  terms  of 
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the  contract  are  plain.  It  was  deliberately  made.  The  par- 
ties were  competent  to  enter  into  it.  It  contravenes  no  nila 
of  law,  and  we  see  no  reason  why  it  should  not  be  enforced: 
Wilcox  V,  Continental  Ins.  Co.,  85  Wis.  193;  Wierengo  v.  Amer- 
ican etc.  Ins.  Co.,  98  Mich.  621;  Smith  v.  Columbia  Ins.  Co,, 
17  Pa.  St.  253,  55  Am.  Dec.  546;  Pennsylvania  Ins.  Co.  v. 
Gottsman,  48  Pa.  St.  151,  157;  Fitchburg  Sav.  Bank  v.  Ama- 
zon Ins.  Co.,  125  Mass.  431;  Crikelair  v.  Citizens'  Ins,  Co., 
168  111.  309,  61  Am.  St.  Eep.  119;  Northwestern  Ins.  Co.  ▼. 
Hazelett,  105  Ind.  212,  55  Am.  Rep.  192,  and  authorities  there 
cited. 

Eeversed,  with  instructions  to  the  trial  court  to  sustain  ap- 
pellant's demurrer  to  the  sixth  paragraph  of  reply,  and  for 
proceedings  not  inconsistent  with  this  opinion. 

Wiley,  J.,  took  no  part. 


INSURANCE— CONDITION  AGAINST  USB  OF  LIQUOR.— 
Conditiona  in  a  policy  of  life  insurance  that  the  policy  shall  be  void 
if  the  insured  shall  use  alcoholic  drinks  so  as  to  injure  his  health,  | 
and  that  the  Insurer  may  cancel  the  policy  when  it  comes  to  his 
knowledge  that  the  insured  has  made  false  statements  in  this  re- 
spect, or  does  use  alcoholic  liquor,  are  waived,  where  the  insurer's 
ajrent  makes  out  the  policy,  well  knowing  the  insured  to  be  an 
habitual  drunkard,  and  receives  the  premiums:  Newman  v.  Cove- 
nant Mutual  Ins.  Assn.,  76  Iowa,  56,  14  Am.  St.  Rep.  196.  See,  fur- 
ther, the  note  to  Union  etc.  Ins.  Co.  v.  Reif,  38  Am.  Rep.  617. 

INSURANCT5— NOTICE  TO  AGENT.— Where  an  insurance  com- 
pany transacts  business  through  an  agent  having  authority  to  so- 
licit insurance,  make  out  and  forward  applications,  deliver  over  pol- 
icies when  returned,  and  collect  premiums,  notice  given  to  such 
agent  while  procuring  an  application  is  notice  to  the  company:  Mil- 
ler V.  Mutual  Benefit  etc.  Ins,  Co..  31  Iowa,  216,  7  Am.  Rep.  122. 
See,  too.  Horton  v.  Home  Ins.  Co.,  122  N.  C.  498,  65  Am.  St.  Rep. 
717,  and  note. 

INSURANCE  —  FORFEITURE.—  ACCEPTING  A  PREMIUM, 
knowingly,  for  a  policy  of  Insurance  under  conditions  which  render 
It  invalid  is  a  waiver  of  the  right  to  Insist  upon  a  forfeiture:  Note 
to  Pheniz  Ins.  Co.  v.  Tomlinson,  21  Am.  St.  Bep.  211. 
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[23  Indiana  Appeals,  220.] 

INSURANCE— FOUNDATION  OF  ACTION.— In  an  action 
against  an  insurance  company  for  loss  by  fire,  upon  an  oral  asfree- 
ment  to  insure,  the  policy  agreod  to  be  Issued  is  not  the  foundation 
of  the  action  in  the  sense  that  it  must  be  filed  with  the  complaint. 

INSURANCE.— A  CONTRACT  OF  INSURANCE  MAY  REST 
IN  PAROL  if  all  the  elements  essential  to  a  valid  contract  are 
ftffreed  upon.  Hence  a  contract  of  insurance  is  established  where 
an  agent,  with  authoa*ity  to  receive  applications  for  insurance  and 
accept  risks,  agrees  to  insure  certain  property,  and  the  time  when 
the  risk  should  begin,  the  amount  of  the  risk,  Its  duration,  the  pre- 
mium, and  the  kind  of  policy  to  be  issued  were  all  fixed,  and  noth- 
ing remained  to  be  det^mined  afterward,  though  the  premium  was 
not  paid,  the  agent  being  indebted  to  the  Insured  and  having  on 
previous  occasions  Issued  policies  to  the  Insured  crediting  the  pre- 
mium on  account. 

INSURANCE— ORAL  CONTRACT.— A  COURT  OF  EQUITY 
will  enforce  an  oral  contract  for  a  policy  of  insurance,  and,  having 
jurisdiction  for  specific  enforcement,  adjudge  the  damages  Just  as 
If  the  policy  had  been  issued  and  suit  brought  thereon. 

INSURANCE  —  BINDING  CONTRACT  —  PAYMENT  OF 
PREMIUM. — Where  an  insurance  agent  enters  into  a  contract  to 
Insure  property,  crediting  the  premium  on  an  account  which  the 
agent  owed  the  insured,  the  contract  is  binding  on  the  company. 

INSURANCE.— A  CONTRACT  of  insurance,  or  to  insure, 
may  exist  without  either  the  payment  of  the  premium  or  the  deliv- 
ery of  the  policy. 

WITNESSES.— THE  TESTIMONY  OF  A  DECEASED  wit- 
ness may  be  repeated  at  a  .subsequent  trial. 

INSURANCE-EVIDENCE— I'RIOR  POLICY.— In  an  action 
upon  an  oral  contract  to  insure  certain  property  for  the  same 
amount  and  on  tlio  same  terms  as  stated  In  a  former  policy  issued 
upon  the  same  property,  the  former  policy  is  admissible  In  evidence. 

INSURANCE— PROOFS  OF  LOSS— WAIVER.-Where  an  in- 
surance company  denies  Its  liability  for  loss  by  fire,  proofs  of  loss 
are  not  reiiulred  as  a  condition  precedent  to  bringing  suit. 

APPE.\T^HARMT.ESS  ERROR.— Although  It  is  error  to  per- 
mit a  witness  to  state  who  is  the  owner  of  certain  personal  prop- 
erty, such  answer  being  a  conclusion,  the  error  Is  harmless  where 
there  Is  other  undisputed  evidence  of  ownership. 

EVIDEN(^E-PREVIOUS  DEALINGS.— Where  parties  con- 
tract with  reference  to  the  provisions  of  previous  dealings,  the 
terms  of  such  dealings  may  be  shown  In  evidence  in  order  to  arrive 
at  the  intention  of  the  parties;  hence  where  a  credit  was  given  for 
premiums  in  previous  insurance  dealings,  such  dealings  may  be 
looked  to  in  determining  whether  a  cash  payment  or  a  credit  was 
Intended. 

APPEAI^EVIDENCE— SUFFICIENCY  OF  0B.TE0TION.— 
An  objection  to  the  Introduction  of  evidence  that  It  Is  irrelevant  and 
immaterial  is  insufficient  to  raise  any  question  as  to  its  competency 
or  admissibility. 
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S.  N.  Chambers,  S.  0.  Pickens,  and  C.  W.  Moores,  for  the 
ftppellant. 

W.  N.  Harding,  A.  E.  Hovey,  and  B.  A.  McAlpin,  for  the 
tppellee. 

^*  KOBINSON",  J.  Appellee  sues  upon  an  oral  contract 
to  insure.  The  first  paragraph  of  complaint,  after  showing 
location  of  property,  ownership  by  insured  at  the  time  of  the 
contract,  and  of  the  loss,  the  period  and  the  amount  of  insur- 
ance and  premium  paid,  avers  that,  on  a  date  named,  appel- 
lant agreed,  through  its  agent,  to  deliver  appellee's  decedent 
within  a  reasonable  time  its  policy  of  insurance  upon  the  prop- 
erty, in  a  named  amount,  against  loss  and  damage  by  fire; 
that  while  the  agreement  was  in  force  the  property  burned; 
that  immediately  after  the  fire  the  agent  was  notified  of  the 
loss,  and  demand  made  on  him  for  the  execution  and  delivery 
of  the  policy,  which  demand  and  payment  of  the  loss  was  re- 
fused. The  second  paragraph  contains  additional  averments 
to  the  effect  that  at  the  time  of  the  agreement  to  issue  the  pol- 
icy the  agent  had  policies  of  a  certain  form  signed  by  appel- 
lant's president  and  secretary,  and  issued  and  delivered  by  ap- 
pellant to  the  agent  to  be  by  him  countersigned  and  delivered 
to  persons  insured;  that  by  the  terms  of  the  policies  issued 
by  appellant  in  the  usual  form  appellant  promised  to  pay  the 
loss  sixty  days  after  notice  and  proof  of  loss. 

The  complaint  shows  the  parties  to  the  contract,  its  subject 
matter,  an  insurable  interest,  the  duration  of  the  risk,  the 
amount  insured,  and  premium  paid.  And  it  is  averred  that 
the  company,  through  its  agent,  agreed  to  make  and  deliver 
to  appellee's  decedent,  within  a  reasonable  time,  its  policy  of 
insurance.  Nothing  as  to  the  terms  and  conditions  of  the  con- 
tract were  left  open.  They  were  all  agreed  upon.  The  pol- 
icy agreed  to  be  issued  is  not  the  foundation  of  the  action,  in 
the  sense  that  it  must  be  filed  with  the  complaint.  Thus  in 
Kew  England  etc.  Ins.  Co.  v.  Robinson,  25  Ind.  536,  it  ^^  is 
said:  "The  policy  of  insurance,  which  the  company  agreed  to 
issue,  was  not  the  foundation  of  the  action,  and  a  copy  thereof 
was  not,  under  the  code,  required  to  be  filed  with  the  com- 
plaint. The  company  having  refused  to  issue  the  policy,  it 
was  not  necessary  that  the  complaint  should  be  special,  and 
riiow  the  conditions  complied  with:  Tayloe  v.  Merchants'  etc. 
Ins.  Co.,  9  How.  390.    The  conditions  precedent  were  waived 
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by  the  refusal  of  the  company  to  issue  the  policy:  Post  t.  Aetna 
Ins.  Co.,  43  Barb.  351."  See  Gold  v.  Sun  Ina.  Co.,  73  Cal. 
216;  Baile  v.  St.  Joseph  Ins.  Co.,  73  Mo.  371. 

The  facts  found  show  that  November  23,  1892,  appellant  is- 
sued its  policy  to  George  and  Orme,  partners,  for  one  year  for 
ten  dollars  and  thirteen  cents  premium ;  that  afterward,  and  dur- 
ing the  life  of  the  policy,  Orme  sold  her  interest  in  the  prop- 
erty, a  stock  of  furniture,  to  George,  who  was  thereafter  and 
at  the  time  of  the  fire  the  sole  owner;  that  one  Crawford,  from 
prior  to  November  22,  1892,  continuously  until  after  the  sec- 
ond day  of  May,  1894,  was  appellant's  agent,  and  was  also 
agent  of  other  fire  insurance  companies,  and  as  such  agent 
had  intrusted  to  him  by  appellant  blank  policies  of  insurance 
signed  by  the  company's  officers,  and  as  such  agent  was  au- 
thorized to  receive  applications  for  insurance,  and  to  accept 
risks,  to  write  and  countersign  such  policies,  deliver  them  to 
the  insured  and  collect  the  premiums;  that  on  the  eighteenth 
day  of  January,  1894,  Crawford  called  at  George's  place  of 
business,  where  the  property  burned  was  located,  for  business 
other  than  insuring  his  property,  to  talk  about  trading  prop- 
erty, and  while  there  George  informed  the  agent  that  the  in- 
surance on  his  property  had  expired,  and  that  he  desired  to 
have  it  renewed  for  the  same  amount  and  upon  the  same  terms 
as  in  the  former  policy;  that  the  agent,  in  response  to  this  re- 
quest, then  promised  George  that  he  would  attend  to  the  mat- 
ter of  renewing  the  insurance  immediately;  that  the  agent 
knew  the  property  belonged  at  that  time  to  George;  that 
George  informed  the  agent  that  his  insurance  had  expired 
in  substantially  ***  the  following  language:  "My  insurance  is 
out.  It  is  out  now.  I  looked  at  the  policy  this  morning"; 
that  the  agent  then  remarked,  "Well,  George,  we  don't  want 
to  burn  out  without  any  insurance;  that  must  be  attended  to"; 
that  George  thereupon  asked  the  agent  which  was  the  best 
company  in  his  agency,  and,  being  told  by  the  agent  that  the 
Western  Aasurance  Company  was  the  best  he  had,  George 
thereupon  substantially  said  that  that  was  the  company  he 
wanted;  that  the  agent  looked  around  at  the  stock  of  goods  and 
a«ked  Qtorge,  snbstantially,  how  much  insurance  he  wanted, 
and  George  thereupon  told  the  agent  that  he  wanted  the  same 
amount  as  had  been  carried  in  the  old  policy,  just  wanted  the 
policy  carried  out,  renewed;  and  thereupon  the  agent  told 
George,  in  substance,  that  he  would  be  out  of  town  for  a  day 
or  two,  and  that  they  vould  further  talk  of  trading  property; 
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when  he  returned;  that  when  the  request  was  made  for  in- 
surance nothing  was  said  as  to  the  payment  of  the  premium, 
bnt  the  agent  had  previous  to  that  time  issued  to  George  two 
policies,  crediting  at  least  one  premium  on  account,  not  col- 
lecting the  premium  at  the  time  of  making  the  contract  or 
at  the  time  of  issuing  the  policies,  and  the  agent  made  no  re- 
quest that  George  should  pay  the  premium  for  the  policy  he 
had  requested,  and  a  credit  for  the  premium  was  contemplated 
by  both  parties,  the  agent  being  indebted  to  George  for  furni- 
ture; that  the  policy  was  not  issued;  that  on  the  twenty-eighth 
day  of  January,  1894,  the  property  was  wholly  destroyed  by 
fire,  of  which  the  agent  was  verbally  notified  on  the  same  day; 
that  on  February  3,  1894,  George  demanded  of  the  agent  the 
policy,  which  demand  was  not  complied  with;  that  on  May 
2,  1894,  George  tendered  to  the  agent  ten  dollars  and  thir- 
teen cents  in  payment  of  the  premium  and  demanded  the  pol- 
icy, which  tender  was  refused,  as  was  also  the  policy;  that  on 
April  30,  1894,  George  served  upon  appellant  a  verified  proof 
of  loss,  stating  therein  that  the  property  destroyed  was  cov- 
ered by  renewed  insurance  in  appellant  company  on  renewal 
of  the  former  policy;  that  *^*  during  the  pendency  of  the 
action  George  died,  and  appellee  was  appointed  executor;  that 
the  loss  has  never  been  paid. 

As  conclusions  of  law,  the  court  stated  that  there  was  a  con- 
tract of  insurance  between  appellant  and  George,  entered  into 
January  18,  1894,  which  was  in  force  at  the  time  of  the  fire; 
that  appellee  is  entitled  to  receive  of  appellant  eight  hundred 
and  sixty-eight  dollars  less  ten  dollars  and  thirteen  cents, 
which  appellant  should  have  on  account  of  premium. 

It  is  no  doubt  true  that  where  there  is  simply  an  offer  to 
insure,  without  acceptance,  or  where  anything  is  left  open  for 
future  adjustment  as  to  amount  or  duration  of  risk,  or  as  to 
premiums,  no  contract  to  insure  exists.  It  must  clearly  ap- 
pear that  all  the  elements  essential  to  a  valid  contract  are 
agreed  upon.  There  must  be  an  offer  and  acceptance  of  a  com- 
plete contract  to  insure:  Haskin  v.  Agricultural  Ins.  Co.,  78 
Va.  700;  McCann  v.  Aetna  Ins.  Co.,  3  Neb.  198. 

The  question  presented  is  whether  a  contract  to  insure  wai 
consummated  between  appellant,  through  its  agent,  and  ap- 
pellee's decedent  on  January  18,  1894.  A  contract  of  insur- 
ance may  rest  in  parol.  In  Eames  v.  Home  Ins.  Co.,  94  IT.  S. 
621,  it  is  said:  "It  is  sufficient  if  one  party  proposes  to  be  in- 
sured, and  the  other  party  agrees  to  insure,  and  the  subject. 
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the  period,  the  amount,  and  the  rate  of  insurance  is  ascer- 
tained or  understood,  and  the  premium  paid,  if  demanded.  It 
will  be  presumed  that  they  contemplate  such  form  of  policy, 
containing  such  conditions  and  limitations  as  are  usual  in  such 
cases,  or  have  been  used  before  between  the  parties":  Hartford 
etc.  Ins.  Co.  t.  King,  106  Ala.  519. 

The  findings,  aside  from  the  recitals  of  any  mere  evidence 
they  may  contain,  show  a  contract  to  insure  between  appel- 
lant company's  agent  and  appellee's  decedent,  and  not  simply 
a  contract  to  issue  a  policy  of  insurance.  The  agent  had  au- 
thority to  receive  applications  for  insurance  and  accept  risks. 
The  findings  show  the  parties  making  the  contract  and  its  sub- 
ject matter.  The  time  when  the  risk  should  begin  was  fixed 
by  the  agent  agreeing  to  attend  to  the  matter  **®  of  insur- 
ance immediately.  The  amount  of  the  risk,  its  duration,  and 
the  premium,  were  fixed  by  the  old  policy  which  was  issued 
by  appellant  and  to  which  the  attention  of  the  agent  was  at 
the  time  expressly  directed  for  information:  Home  Ins.  Co.  v. 
Adler,  71  Ala.  516.  Both  parties  understood  the  kind  of  pol- 
icy that  was  to  be  issued.  Nothing  remained  to  be  determined 
afterward.  Had  the  agent  written  a  policy,  which  he  could 
have  done  on  the  information  he  had,  and  upon  tendering  it 
to  the  insured  the  payment  of  the  premium  had  been  refused, 
he  could  have  collected  it  by  suit. 

It  has  been  held  that  a  court  of  equity  will  enforce  an  oral 
contract  for  a  policy,  and,  having  jurisdiction  for  specific  en- 
forcement, adjudge  the  damages  just  as  if  the  policy  had  been 
issued  and  suit  brought  on  it  for  the  loss  of  the  thing  insured. 
And  the  effect  is  the  same  whether  the  suit  is  on  the  con- 
tract for  the  loss  under  the  risk  or  for  breach  of  the  contract 
for  not  insuring,  because  the  loss  is  the  measure  of  damages: 
Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  390;  Commercial  etc. 
Ins.  Co.  v.  Union  etc.  Ins.  Co.,  19  How.  318;  Baile  v.  St. 
Joseph  Ins.  Co.,  73  Mo.  371;  Wood  on  Fire  Insurance,  sec.  11. 

It  is  further  argued  that  the  complaint  avers  that  the  pre- 
mium was  paid;  that  the  findings  show  that  the  premium  was 
not  paid.  The  findings  show  that  nothing  was  said  as  to  the 
payment  of  the  premium,  that  the  agent  did  not  demand  it, 
that  in  previous  dealings  between  the  parties  one  premium 
had  been  credited  on  account,  and  that  the  parties  contem- 
plated a  credit,  the  agent  being  indebted  to  the  insured.  As 
between  the  agent  and  the  insured  the  finding  shows  the  pre- 
mium was  in  effect  paid.     Whether  there  was  a  payment  to 
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the-  company  we  need  not  decide,  because  if  the  finding  is  con- 
strued as  showing  a  credit,  the  contract  would  be  binding  on 
the  company:  Ohio  Farmers'  Ins.  Co.  v.  Stowman,  16  Ind.  App. 
204. 

If  an  agent,  authorized  to  accept  risks,  accepts  a  risk  by 
parol,  promising  to  deliver  the  policy,  the  insurance  begins 
^*''  with  the  acceptance,  and  the  contract  in  parol  continues 
until  the  policy  is  delivered,  when  it  is  superseded  by  the  pol- 
icy: See  Wood  on  Fire  Insurance,  sec.  20;  Kelly  v.  Common-' 
'R-ealth  Ins.  Co.,  10  Bosw.  82;  Security  Ins.  Co.  v.  Kentucky 
Ins.  Co.,  7  Bush,  81,  3  Am.  Kep.  301;  May  on  Insurance,  sec. 
22a. 

A  contract  of  insurance,  or  to  insure,  may  exist  without 
either  the  payment  of  the  premium  or  delivery  of  the  policy: 
Union  Cent.  Ins.  Co.  v.  Panly,  8  Ind.  App.  85,  and  cases 
there  cited;  Bragdon  v.  Appleton  etc.  Ins.  Co.,  42  Me.  269; 
Kohne  v.  Insurance  Co.,  1  Wash.  C.  C.  93;  Fed.  Cas.  No.  7,920. 

An  agent  authorized  to  deliver  policies  and  collect  premiums 
may  waive  the  pa3Tnent  of  the  premium  in  cash,  notwith- 
standing a  stipulation  in  the  policy  to  the  contrary,  and  such 
a  policy  is  enforceable  unless  avoided  by  bad  faith  or  collu- 
sion: Phoenix  Mut.  Ins.  Co.  v.  Hinesley,  75  Ind.  1;  Home  Ins. 
Co.  V.  Gilman,  112  Ind.  7;  Insurance  Co.  v.  Colt,  20  Wall.  560. 
See  Church  v.  La  Fayette  etc.  Ins.  Co.,  66  N.  Y.  222;  Phoenix 
Ins.  Co.  V.  Meier,  28  Neb.  124;  Wood  on  Fire  Insurance,  sec. 
28.  As  the  agent  was  authorized  to  accept  pajonent  of  pre- 
miums, he  could  exercise  his  discretion  as  to  the  mode  of  pay- 
ment: May  on  Insurance,  sec.  134.  Although  the  complaint 
avers  payment,  yet,  in  view  of  the  above  authorities,  it  was  not 
a  material  averment,  and  it  is  sufficient  if  appellee  established 
the  substance  of  the  issue  without  proving  every  averment  of 
the  complaint.  It  is  immaterial  whether  the  finding  be  con- 
strued as  a  payment  of  the  premium  by  way  of  credit  given 
the  agent  on  his  personal  account  or  as  a  credit  given  the 
decedent  by  the  agent:  See  Wood  on  Fire  Insurance,  sec.  30; 
Post  V.  Aetna  Ins.  Co.,  43  Barb.  351;  Angell  v.  Hartford 
Ins.  Co.,  59  N.  Y.  171,  17  Am.  Eep.  322;  Davenport  v. 
Peoria  etc.  Ins.  Co.,  17  Iowa,  276.  Thus  it  is  said  a  parol 
contract  is  valid,  though  nothing  is  said  about  the  premium, 
where  the  parties  from  former  dealings  know  the  rate  and  the 
agent  has  been  in  the  habit  of  giving  credit:  May  on  Inauxance, 
.sec.  22. 
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2«  In  Strohn  v.  Hartford  Ins.  Co.,  37  Wis.  625,  19  Am. 
Hep.  777,  cited  by  appellant's  donHsel,  it  was  held  there  was 
no  complete  contract  of  insurance,  because  there  was  no  defi- 
nite agreement  as  to  the  duration  of  the  risk. 

In  Taylor  v.  Phoenix  Ins.  Co.,  47  Wis.  365,  cited  by  appel- 
lant's counsel,  the  conversation  which  it  was  sought  to  con- 
/jBtrue  as  a  contract  to  insure  had  reference  entirely  to  the  re- 
newal of  an  existing  policy.  It  was  held  that  if  there  waa 
to  be  simply  a  rencAval  of  an  existing  policy  the  conditions 
precedent  to  the  renewal  must  be  performed  before  the  policy 
took  effect;  that  the  parol  contract  was  not  a  contract  of  in- 
surance in  praesenti,  and  contained  no  waiver  of  the  conditions 
contained  in  the  policy  sought  to  be  renewed.  As  the  reason- 
ing in  that  opinion,  which  was  by  a  divided  court,  does  not 
seem  to  be  in  harmony  with  the  weight  of  authority,  we  do 
not  feel  justified  in  following  it. 

Taking  the  finding  as  a  whole,  we  cannot  escape  the  con- 
clusion that  a  valid  contract  to  insure  was  consummated  be- 
tween appellant  and  appellee's  decedent  on  January  18,  1894, 
which  was  in  force  when  the  property  burned. 

The  first  four  reasons  assigned  for  a  new  trial  are  based 
upon  the  failure  of  the  evidence  to  sustain  the  findings.  The 
court,  in  its  finding,  has  set  out  the  conversation  constituting 
the  contract  to  insure.  Taking  all  the  evidence  given  to  show 
a  contract  to  insure,  and  the  inferences  that  may  be  legiti- 
mately drawn  from  the  facts  proved,  we  must  conclude  there 
is  evidence  to  sustain  the  court's  finding.  There  is  evidence 
that  the  minds  of  the  parties  met  upon  the  essential  elements 
of  the  contract.  None  of  the  material  details  remained  to 
^  be  determined.  Nothing  was  left  open  for  future  determina- 
.  tion.  If  any  of  the  essential  elements  were  not  expressly  dis- 
cussed and  agreed  upon,  it  is  evident  they  were  understood 
by  the  parties  at  the  time.  As  has  been  said:  "All  the  es- 
sertials  need  not,  however,  be  expressly^ negotiated  upon,  since 
they  may  be  understood,  as  where  the  terms  of  the  usual 
**•  policy  are  presumed  to  have  been  intended;  or  where  the 
usual  rate  of  premium  is  presumed  to  have  been  meant;  or  in 
case  the  duration  of  the  risk  is  understood  to  be  the  same  as 
in  a  former  policy;  or  where  by  custom  or  usage  a  certain  course 
of  dealing  has  been  established":  Joyce  on  Insurance,  sec.  46 
et  seq.  See  Winne  v.  Niagara  etc.  Ins.  Co.,  91  N.  Y.  IS.'); 
Home  Ins.  Co.  t.  Adler,  71  Ala.  616;  Ruggtes  v.  American  etc. 
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Ins.  Co.,  114  N".  Y.  415,  11  Am.  St.  Eep.  674;  Audubon  v. 
Excelsior  Ins.  Co.,  27  N.  Y.  216;  Hartford  Ins.  Co.  y.  King, 
106  Ala.  519. 

Upon  some  material  questions  the  evidence  is  conflicting 
but  upon  each  there  is  some  evidence,  and  the  preponderance 
is  a  question  for  the  trial  court. 

One  of  the  grounds  for  a  new  trial  was  permitting  appel- 
lee to  read  in  evidence  the  longhand  manuscript  of  the  testi- 
mony of  the  original  plaintiff,  George,  at  a  former  trial  of 
the  case.  The  witness'  death  after  the  former,  and  before  the 
present,  trial  was  shown.  The  issues  on  the  former  trial,  as 
shown  by  the  pleadings  introduced  in  evidence,  were  essen- 
tiaUy  the  same  as  these  at  the  present  trial.  In  the  two  trials 
it  was  sought  to  recover  on  an  oral  contract  to  insure  i1\^ 
same  property  in  the  same  amount  at  the  same  rate,  the  only 
difference  being  that  in  the  former  complaint  the  date  of  the 
contract  was  fixed  at  on  or  about  November,  1893,  and  in 
the  present  case  the  date  is  fixed  in  January,  1894.  It  is  clear 
the  witness  testified  then  as  to  the  same  subject  matter  in  con- 
troversy now,  and  that  the  issue  then  tried  was  such  as  to 
challenge  a  full  cross-examination  respecting  the  right  asserted 
now.  It  is  well  settled  that  the  testimony  of  a  deceased  wit- 
ness may  be  repeated  at  a  subsequent  trial:  Eooker  y.  Parsley, 
72  Ind.  497;  Indianapolis  etc.  Ry.  Co.  y.  Stout,  53  Ind.  143; 
Home  V.  Williams,  23  Ind.  37;  1  Greenleaf  on  Evidence,  sec. 
164;  Gillette  on  Independent  and  Collateral  Evidence,  sec.  188. 

The  admission  of  the  old  policy  in  evidence  was  not  error. 
It  is  true  that  policy  was  issued  to  a  firm,  since  dissolved, 
but  appellee's  decedent  was  a  member  of  the  firm.  As  the 
^*^*  old  policy  was  issued  by  appellant,  was  on  the  same  prop- 
erty, and  was  referred  to  in  the  negotiations  between  the  par- 
ties, it  was  admissible  in  evidence  in  aid  of  the  agreement: 
Home  Ins.  Co.  v.  Adler,  71  Ala.  516. 

Certain  alleged  proofs  of  loss  were  introduced  in  evidence, 
and  the  findings  show  that  proofs  of  loss  were  made.  Soon 
after  the  fire  the  company  denied  that  any  contract  of  insur- 
ance existed  by  refusing  to  issue  a  policy.  When  the  com- 
pany refused,  upon  request,  after  the  loss,  to  issue  a  policy 
based  upon  the  oral  agreement,  it  in  effect  denied  any  liabil- 
ity, and  proofs  of  loss  were  not  required  as  conditions  pre- 
cedent to  hrinsring  suit.  The  fire  occurred  Janunry  ?8th.  and 
on,  February  3d  following  a  demand  was  made  for  the  policy. 
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which  was  refused.  This  amounted  to  a  denial  of  liahiKty. 
This  action  of  the  company  went  to  the  foundation  of  the 
claim,  and  amounted  to  a  denial  of  liability :  Audubon  v.  Ex- 
celsior Ins.  Co.,  27  N.  Y.  217;  Tayloe  y.  Merchants'  etc.  Ins. 
Co.,  9  How.  390. 

Where  there  is  other  undisputed  evidence  that  a  certain 
person  was  the  owner  of  certain  personal  property  on  a  date 
named,  it  is  harmless  error  to  permit  a  witness  to  state  who 
the  owner  was  in  answer  to  a  direct  question  to  that  end. 
Admitting  the  answer  to  be  a  conclusion,  the  error  is  not  re- 
versible error  under  such  circumstances. 

An  agent  authorized  to  accept  risks  and  collect  premiums, 
having  the  power  to  make  a  valid  parol  contract  to  insure, 
may  waive  the  payment  of  the  premium  in  cash.  And  where 
the  parties  contract  with  reference  to  provisions  of  previous 
dealings,  the  terms  of  such  dealings  may  be  shown  in  order 
to  arrive  at  the  intention  of  the  parties.  And  where  in  pre- 
vious dealings  a  credit  was  given  for  premiums,  such  dealings 
could  be  looked  to  in  determining  whether  a  cash  payment 
or  a  credit  was  intended:  Commercial  etc.  Ins.  Co.  v.  Morris, 
105  Ala.  498;  Wood  on  Fire  Insurance,  sec.  28.  But,  as  be- 
fore said,  the  payment  of  the  premium  is  not  a  precedent  con- 
dition to  a  valid  oral  contract  to  insure. 

*^*  A  witness  called  had  formerly  been  a  partner  of  appel- 
lee's decedent,  and  a  line  of  goods  like  those  in  controversy 
were  owned  by  the  firm.  The  firm  had  dissolved,  and  decedent 
had  purchased  witness'  interest.  An  answer  by  the  witness 
that  she  had  no  interest  in  the  goods  when  burned  would  not 
tend  to  prove  title  in  decedent.  But  as  there  was  evidence 
showing  that  the  decedent  was  the  owner  when  the  goods  were 
burned,  a  negative  answer  by  the  witness  that  she  had  no  in- 
terest in  them  at  that  time  could  work  no  harm  to  appellant. 

A  witness,  the  company's  adjuster,  testified,  over  objection, 
that  the  old  policy  issued  to  the  firm,  and  which  was  shown 
the  witness,  was  the  form  of  policy  the  company  issued  to  its 
agents  so  far  as  the  printed  matter  and  signatures  of  the  of- 
ficers were  concerned.  Practically  the  same  question  was  asked 
the  agent  with  whom  the  negotiations  to  insure  were  had.  Ob- 
jection was  made  to  this  evidence  as  "immaterial'*  and  as  "ir- 
relevant and  immaterial."  It  has  often  been  held  that  such 
objections  are  not  sufficient  to  raise  any  question  as  to  the 
competency  or  admissibility  of  evidence:  State  t.  Hughes,  19 
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Ind.  App.  266;  Miller  t.  Dill,  149  Ind.  326.    Judgment  af* 
firmed. 

Henley,  J.,  diesenta. 


INSURANCE-ORAL  CONTRACT.— A  contract  of  hMruranc«  !• 
not  within  the  statute  of  frauds:  Sanford  v.  Orieut  Ins.  Co.,  174 
Mass.  416,  75  Am.  St.  Rep.  358.  When  a  contract  has  been  made 
but  no  policy  has  been  issued,  the  remedy  of  the  insured,  after  a 
loss,  may  be  by  bill  in  equity;  and  the  court  may  at  once  decree 
tlie  payment  of  the  amount  recoverable  under  the  policy  had  it 
been  issued.  However,  to  sustain  an  action  on  such  a  contract,  the 
elements  thereof  must  have  been  agreed  upon,  and  nothing  left 
open  and  undetermined,  and  all  conditions  precedent  complied  with: 
Croft  V.  Hanover  Fire  Ins.  Co.,  40  W.  Va.  508,  52  Am.  St.  Rep.  902. 

INSURANCE-WHEN  CONTRACT  COMPLETE.— Neither  the 
payment  of  the  premium  nor  the  reception  of  the  policy  by  the  in- 
sured is  a  prerequisite  to  the  consummation  of  a  contract  of  insur- 
ance; it  is  complete  when  there  is  assent  to  its  terms  by  the  pai'ties, 
upon  a  valuable  consideration:  Blanchard  v.  Waite,  28  Me.  51,  48 
Am.  Dec.  474;  note  to  Long  v.  North  British  etc.  Ins.  Co.,  21  Am. 
St.  Rep.  883.  Payment  of  the  premium  is  not  necessary  to  an  oral 
conti'act  of  insurance  if  credit  is  given  to  the  insured:  Croft  v. 
Hanover  Fire  Ins.  Co.,  40  W.  Va,  508,  52  Am.  St  Rep.  902. 

INSURANCE— WAIVING  PROOF  OP  LOSS.-Any  disavowal  by 
an  insurance  company  of  its  liability  to  the  insured  avoids  the  ne- 
cessity of  furnisliing  proofs  of  loss  as  required  by  the  policy:  Wil- 
son V.  Commercial  etc,  Assur.  Co.,  51  S.  C.  540,  64  Am.  St.  Rep.  700; 
Angier  v.  Western  Assur.  Co.,  10  S.  Dak.  82,  66  Am.  St.  Bep.  686. 


STATE  y.  ROSETTBAIJM. 
[23  Indiana  Appeals,  236.] 

CRIMINAL  LAW— INTOXICATING  LIQUORS-FORMER 
ACQUITTAL.— The  proprietor  of  a  saloon  who  permits  two  or 
more  persons  at  the  same  time  to  be  in  his  saloon  during  prohibited 
hours  cannot  be  prosecuted  for  a  separate  offense  as  to  each  of  such 
persons,  under  a  statute  making  it  a  crime  for  the  proprietor  to  per- 
mit "any  person  or  persons  other  than  himself  and  family"  to  go  in- 
to such  saloon  during  prohibited  hours. 

CRIMINAL  LAW— FORMER  ACQUITTAL.— A  prosecution 
for  any  part  of  a  single  crime  bars  any  further  prosecution  based 
upon  the  whole  or  a  part  of  the  same  crime. 

W.  L.  Taylor,  attorney  general,  Merrill  Moores,  C.  C.  Hadley, 
and  A.  E.  Chizum,  for  the  state. 

F.  Foltz,  C.  G.  Spitler,  and  H.  E.  Knrrie,  for  fhe  appellee. 

*^  KOBINSON,  J.     Appellee  was  indicted  for  permitting 
B  person  named  to  be  and  remain  in  his  place  of  business  dur- 
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VDg  prohibited  hours,  contrary  to  the  provisions  of  section  3  of 
the  act  of  March  11,  1895:  Acts  1895,  p.  248. 

Appellee  pleaded  in  abatement,  setting  up  a  former  indict- 
ment and  acquittal,  that  the  person  named  in  the  present  in- 
dictment as  having  been  in  the  saloon  was  in  company  with  the 
person  named  in  the  former  indictment,  and  that  the  acts  com- 
plained of  in  the  present  indictment  are  identical  with  those 
complained  of  in  the  former  indictment  of  which  he  had  been 
acquitted.  A  demurrer  to  this  plea  was  overruled,  and  upon 
this  ruling  the  appeal  is  based. 

The  question  presented  is.  Can  the  proprietor  of  a  place 
where  liquors  are  sold,  who  permits  two  or  more  persons  at  the 
same  time  to  be  in  the  room  during  prohibited  hours,  be  prose- 
cuted for  a  separate  offense  as  to  each  of  such  persons?  The 
attorney  general,  in  his  brief,  states  that  he  is  of  the  opinion 
that  the  question  must  be  answered  in  the  negative. 

In  Smith  v.  State,  85  Ind.  553,  the  court  said:  "The  true 
test  to  determine  the  sufficiency  or  insufficiency  of  a  plea  *^'' 
of  former  acquittal  as  a  bar  to  the  pending  prosecution  is  this: 
Would  the  same  evidence  be  necessary  to  secure  a  conviction 
in  the  pending,  as  in  the  former,  prosecution?  If  it  would  be, 
then  the  plea  of  former  acquittal  would  be  a  complete  bar  to 
the  pending  prosecution;  otherwise,  the  plea  would  not  be 
Bufficient/* 

The  case  of  State  v.  Elder,  65  Ind.  282,  32  Am.  Rep.  69, 
states  the  following  rule:  "When  the  facts  constitute  but  one 
offense,  though  it  may  be  susceptible  of  division  into  parts,  as 
in  larceny  for  stealing  several  articles  of  property  at  the  same 
time  belonging  to  the  same  person,  a  prosecution  to  final  judg- 
ment for  stealing  a  part  of  the  articles  will  be  a  bar  to  a  sub- 
sequent prosecution  for  stealing  any  other  part  of  the  articles, 
stolen  by  the  same  act":  See,  also,  State  v.  Qapen,  17  Ind.  App. 
624;  Davidson  v.  State,  99  Ind.  366;  Fritz  v.  State,  40  Ind.  18; 
Wininger  v.  State,  13  Ind.  540;  Brinkman  y.  State,  67  Ind.  76. 

The  statute  makes  it  unlawful  for  the  proprietor  to  permit 
"any  person  or  persons  other  than  himself  and  family"  to  go 
into  the  room  at  prohibited  times.  In  the  case  at  bar,  the 
crime  committed  was  permitting  "persons  other  than  himself 
to  go  into  Buch  room"  during  prohibited  hours.  It  was  a  sin- 
gle offense  wliich  cannot  be  split  up  and  prosecuted  in  parts. 
"A  prosecution  for  any  part  of  a  single  crime  bars  any  further 
prosecution  based  upon  the  whole  or  a  part  of  the  same  crime": 
Laupher  v.  State,  14  Ind.  327.     The  appeal  is  not  sustained. 

Am.  St.  R«p.  Vol.  LJCXVII.— M 
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j'ORMEit  CbNVICTION  OR  ACQUITTAL.— A  proisecution  and 
conviction  for  any  part  of  a  single  crime  bars  any  further  prosecu- 
tion based  upon  the  whole  or  any  part  of  the  same  crime:  State  v. 
Emery,  68  Vt  109,  54  Am.  St.  Rep.  878.  A  conviction  or  acquittal 
of  one  offense  Is  a  bar  to  a  prosecution  of  another  where  the  offense 
on  trial  is  a  necessary  element  in.  and  constitutes  an  essential  part 
of,  the  other:  Note  to  People  v.  Bentley,  11  Am.  St.  Rep.  229. 


MOORE  V.  HINSHAW. 

[23  Indiana  Appeals,  267.] 

ALTERATION  OF  INSTRUMENTS— INTEREST  CLAUSE 
IN  NOTE— RELEASE  OF  SURETY.— Where  an  agreement  is  made 
that  notes  shall  be  executed  bearing  eight  per  cent  interest,  and  the 
principal  and  surety  sign  them  in  blank  as  to  the  rate  of  interest. 
a  subsequent  insertion  of  the  agreed  rate  by  the  principal  and 
payee,  without  the  knowledge  and  consent  of  the  surety,  is  a  ma- 
terial alteration  of  the  instrument  which  will  release  the  surety. 

S.  D.  Stuart  and  C.  G.  Reagan,  for  the  appellant. 

I.  W.  Christian,  W.  S.  Christian,  and  J.  E.  Hodgin,  for  the 
appellee. 

268  "WjLjjY,  J.  Appellee  sued  appellant  and  one  Elwood 
Moore  upon  three  promissory  notes.  A  joint  answer  in  two 
paragraphs  was  filed.  The  first  was  a  general  denial,  and  the 
second  a  plea  of  non  est  factum.  A  trial  by  jury  resulted  in 
a  general  verdict  against  both  of  the  defendants  below.  The 
jury  also  answered  interrogatories  submitted  to  them  upon 
special  questions  of  fact.  Appellant  alone  moved  for  a  new 
trial,  which  was  overruled,  and  judgment  was  rendered  on 
the  verdict.  The  overruling  of  the  motion  for  a  new  trial  is 
the  only  error  assigned.  The  facts  upon  which  the  decision 
of  the  case  must  rest  are  fairly  stated  by  the  jury  in  their 
answers  to  interrogatories,  and  are  as  follows:  That  prior  to 
the  execution  of  the  notes  sued  on,  appellant  and  Elwood 
Moore  had  executed  and  delivered  to  appellee  a  certain  note; 
that  after  its  maturity,  suit  was  brought  upon  it;  that  there 
was  then  due  thereon  one  hundred  and  fifty-nine  dollars  and 
thirty-five  cents;  that  pending  said  action,  the  same  was  com- 
promised on  the  terms  that  appellant  and  Elwood  Moore 
should  execute  the  three  notes  in  suit,  aggregating  the  amount 
due  on  the  original  note,  the  latter  notes  to  bear  eight  per 
cent  interest  and  to  become  due  in  one,  two,  and  three  years 
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from  date;  that  the  notes  sued  on  were  executed  in  pursuance 
to  that  agreement;  that  appellant  and  Elwood  Moore  each 
signed  the  notes  in  suit;  that  when  they  signed  them  the  rate 
of  interest  was  not  specified;  that  the  figure  "8"  was  written 
"In  the  notes  at  the  request  of  the  appellee  after  they  were 
signed;  that  the  alteration  hy  inserting  the  figure  "S"  was 
made  without  the  knowledge  of  appellant,  and  that  such  al- 
teration was  made  in  accordance  with  an  agreement  made  prior 
thereto  between  appellant  and  appellee.  While  these  are  the 
facts  specially  found,  there  are  other  material  facts  which  appear 
from  the  evidence  that  ^^*^  are  of  sufficient  importance  to 
merit  mention.  Appellant  and  Elwood  Moore  were  brothers, 
and  appellant  was  surety  for  Elwood.  The  note  in  settlement 
of  which  the  notes  in  suit  were  given  was  executed  several 
years  prior  to  the  commencement  of  suit  upon  it.  The  notea 
in  suit  were  written  or  filled  out  by  a  brother  of  appellant  at  the 
house  of  Elwood  Moore,  where  they  were  signed.  After  they 
were  thus  signed,  Elwood  took  them  to  the  home  of  appellee, 
showed  them  to  him,  and  he  then  agreed  to  accept  them  in 
settlement  of  the  then  pending  litigation,  if  his  attorney  said 
they  were  "all  right."  Elwood  and  appellee  then  went  to  the 
office  of  appellee's  attorney;  the  notes  were  shown  to  him,  and 
he  declared  they  were  "all  right"  except  the  rate  of  interest 
was  left  blank.  After  some  conversation  between  them,  it 
was  agreed,  and  so  stated,  that  the  rate  of  interest  was  over- 
looked, and  it  was  then  and  there  agreed  between  appellee  and 
Elwood  that  the  figure  "8"  should  be  inserted  in  compliance 
with  the  agreement.  This  was  done  by  the  attorney  in  the 
presence  of  Elwood  and  appellee.  The  evidence  is  conflicting 
as  to  whether  appellee  accepted  the  notes  when  they  were  first 
shown  to  him  at  his  house,  or  after  the  conference  at  the  office 
of  the  attorney,  and  after  the  figure  "8"  was  inserted  therein. 

The  question  presented  for  decision,  therefore,  is  simply 
this:  "Where  an  agreement  is  made  that  notes  shall  be  executed 
bearing  eight  per  cent  interest,  and  the  principal  and  surety 
sign  them  in  blank  as  to  the  rate  of  interest,  can  the  rate 
of  interest  be  inserted  in  the  notes  in  conformity  with  the 
agreement  between  the  parties,  in  the  presence  and  with  the 
consent  of  the  principal  and  payee,  and  without  the  knowl- 
edge and  consent  of  the  surety,  and  the  latter  be  bound? 

If  the  insertion  of  the  rate  of  interest  is  a  material  altera- 
tion of  the  instrument,  within  the  meaning  of  the  law,  then 
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the  surety  is  released,  unless  the  agreement  that  the  notes 
should  bear  the  rate  of  interest  inserted  changes  the  rule. 
^''**  The  rule  that  governs  here  differs  from  that  which  holds^ 
an  indorser  of  a  note  liable,  where  he  signs  or  indorses  it  in 
blank  as  to  date,  amount,  payee,  and  where  payable,  and  de- 
livers it  to  the  maker,  and  the  latter  fills  the  blanks.  In. 
such  case  it  is  held  that  the  indorser  gives  to  the  maker  im- 
plied authority  to  iill  such  blanks  so  as  to  give  the  instrument 
force  and  effect  and  to  make  it  a  perfect  instrument:  See  Spit- 
ler  v.  James,  32  Ind.  202,  2  Am.  Kep.  334;  Wilson  v.  Kinsey, 
49  Ind.  35;  Rich  v.  Starbuck,  51  Ind,  87;  Emmons  v.  Meeker, 
55  Ind.  321;  Armstrong  v.  Harshman,  61  Ind.  52,  28  Am. 
Eep.  6fi5;  Gothrupt  v.  Williamson,  61  Ind.  599;  Brown  v.  First 
Nat.  Bank,  115  Ind.  572;  Marshall  v.  Drescher,  68  Ind.  359; 
De  Pauw  v.  Bank  of  Salem,  126  Ind.  553. 

In  the  case  before  us,  however,  the  notes  in  question  were 
perfect  instruments  when  signed  by  appellant.  He  knew,  as 
is  shown  by  the  evidence,  which  is  uncontradicted  on  this 
point,  that  no  rate  of  interest  was  specified  when  he  signed 
the  note.  This,  however,  would  not  in  any  sense  affect  their 
validity,  for  under  the  statute  any  promise  in  writing  to  pay 
money,  where  no  rate  of  interest  is  fixed  by  the  writing  itself, 
such  promise  shall  bear  six  per  cent  interest:  Bums'  Eev.  Stats. 
1894,  sec.  7043. 

In  Palmer  v.  Poor,  121  Ind.  135,  it  was  held  that  where  a 
note  had  been  altered  after  it  had  been  signed,  by  inserting 
the  figure  "8"  before  the  words  "per  cent  interest,*'  without 
the  knowledge  or  consent  of  the  maker,  was  such  a  material 
alteration  that  a  recovery  could  not  be  had.  Elliott,  C.  J.,  in 
rendering  the  opinion  of  the  court,  said:  "The  alteration  in 
the  note  was  a  material  one *It  is  a  material  altera- 
tion,' says  Mr.  Randolph,  *to  add  an  interest  clause,  even  with- 
out any  fraud  on  the  holder's  part':  3  Randolph  on  Commer- 
cial Paper,  sec.  1756."  Continuing  the  learned  judge  said: 
"This  conclusion  is  fully  sustained  by  the  decided  cases":  Cit- 
ing Hert  V.  Oehler,  80  Ind,  83;  Bowman  v.  Mitchell,  79  Ind. 
84,  and  cases  cited;  Schnewind  v.  ^^  Hacket,  54  Ind.  248; 
Shanks  v.  Albert,  47  Ind.  461;  Boustead  v.  Cuyler,  116  Pa. 
St,  551;  1  Am.  &  Eng.  Ency.  of  Law,  510.  See,  also,  Hart  v. 
Clouser,  30  Ind.  210;  McCoy  v.  Lockwood,  71  Ind.  319. 

When  the  notes  in  suir  were  signed  by  appellant  and  came 
to  the  possession  and  knowledge  of  appellee,  they  were  com- 
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plete  and  perfect  instruments  in  all  respeeta.  If  appellee  do- 
sired  to  change  the  contract  as  expressed  by  the  notes,  it  was 
his  duty  to  treat  with  appellant  as  one  of  the  parties  to  the 
contract,  and  secure  his  assent  thereto:  De  Pauw  v.  Bank  of 
Salem,  126  Ind.  553. 

Mr.  Daniel  on  Negotiable  Instruments,  section  1385,  says:  "la 
the  fifth  place,  as  to  interest,  any  addition  of  words  making 
the  bill  or  note  bear  interest  when  it  originally  did  not,  or 
changing  the  time  when  interest  should  run,  or  varying  the 
percentage  of  interest,  is  of  the  same  character  as  if  it  changed 
the  principal."  The  author  cites  many  authorities  in  support 
of  the  rule.  From  the  authorities,  we  are  led  to  the  conclu- 
sion that  the  verdict  was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law,  and  hence  will  not  support  a  judg- 
ment against  appellant.  This  conclusion  makes  ft  unnecessary 
to  decide  other  questions  discussed. 

The  judgment  is  reversed,  and  the  court  below  lb  directed 
to  sustain  appellant's  motion  for  a  new  triaL 


NEGOTIABLE  INSTRTJT^IENTS  —  ALTERATION  OF.— Where, 
after  the  Indorsement  of  a  note  in  which  the  time  and  place  of  pay- 
ment are  left  blank,  the  maker,  before  delivery  thereof,  fills  the 
blanks  and  adds  "with  interest,"  the  addition  of  the  words  "with 
Interest"  is  an  unauthorized  alteration  of  the  instrument,  which  dis- 
charges the  indorser:  McGrath  v.  Clark.  56  N.  Y.  34,  15  Am.  V  [). 
372.  However,  If  the  maker  of  a  note  fills  in  all  the  blanks  upon 
a  printed  form  except  the  one  intended  for  the  rate  of  Interest,  and 
that  is  thereafter  filled  by  his  transferee  without  his  knowledge,  he 
is  liable  to  a  bona  fide  holder:  Weidman  y.  Symes,  120  Mich.  657, 
poBt.  p.  603. 


SCHEBEB  V.  SCHERER. 

[23  Indiana  Appeals,  384.] 

HUSBAND  AND  WIFE— AGREEMENT  FOR  SEPARA- 
TION.—A  contract  entered  into  between  husband  and  wife,  who 
are  living  apart  by  mutual  consent,  whereby  the  husband  agrees 
to  pay  to  his  wife  a  certain  sum  each  month  for  her  support,  is 
without  consideration  and  cannot  be  enforced. 

J.  B.  Coles,  for  the  appellant. 

0.  F.  Roberts  and  S.  H.  Stewart,  for  the  appellee. 

«w  COMSTOCK,  J.     The  complaint  avers  in  substance  that 
appellant  and  appellee  were  married  in  April,  1896,  and  con- 
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tinned  to  liye  together  as  hiisband  and  wife  until  the  30th  of 
July  of  that  year,  at  which  date  they  separated.  On  the  1st 
of  September,  1896,  they  entered  into  a  written  contract, 
made  a  part  of  the  complaint,  in  which,  among  other  things, 
it  was  stipulated  "that  for  the  purpose  of  providing  a  support 
for  appellee  appellant  agreed  to  pay  her  for  her  maintenance 
ten  dollars  per  month  on  the  first  day  of  each  month,  com- 
mencing on  said  first  day  of  September."  Pursuant  to  thia 
agreement,  appellant  paid  her  three  monthly  installments, 
amounting  to  thirty  dollars  and  no  more.  At  the  commence- 
ment of  this  suit  there  was  due  appellee  fourteen  monthly  in- 
stallments amounting  to  one  hundred  and  forty  dollars.  A  de- 
murrer to  the  complaint  for  want  of  facts  was  overruled.  Ap- 
pellant answered  in  two  paragraphs;  the  first  set  up  affirma- 
tive matter;  the  second  was  a  general  denial.  A  demurrer  was 
sustained  to  the  first  paragraph  upon  the  ground  that  it  did 
not  contain  facts  sufficient  to  constitute  a  defense  to  the  plain- 
tiff's cause  of  action.  The  trial  resulted  in  a  judgment  in 
favor  of  appellee  for  one  hundred  and  forty  dollars.  Upon 
this  appeal,  appellant  assigns  as  error  the  action  of  the  court: 
1,  In  overruling  the  demurrer  to  the  complaint;  2.  In  sus- 
taining the  demurrer  to  the  first  paragraph  of  answer.  Be- 
lieving the  complaint  insufficient,  we  do  not  pass  upon  the 
sufficiency  of  the  answer. 

The  contract  in  question  is  in  the  following  language:  "This 
agreement  made  this  1st  day  of  September,  1896,  by  and  be- 
tween John  L.  Scherer  of  Ohio  county,  in  the  state  of  In- 
diana, and  Anna  Scherer  of  Dearborn  county,  in  the  state  of 
Indiana,  witnesseth:  That  whereas  said  John  L.  Scherer  and 
Anna  Scherer  are  husband  and  wife,  but  have  lived  apart  since 
the  30th  day  of  July,  1896,  by  reason  of  the  abandonment 
one  of  the  other;  and  whereas  said  Anna  Scherer  is  about  to 
commence  an  action  for  support  against  said  John  L.  Scherer, 
therefore,  for  the  purpose  of  providing  a  support  for  said 
Anna  Scherer  to  an  extent  by  compromise  ^**  agreed  on,  and 
for  the  further  purpose  of  determining  the  compensation  to 
be  paid  said  Anna  Scherer  by  way  of  alimony  in  the  event 
of  divorce  proceedings,  one  against  the  other,  it  is  agreed:  (1) 
That  said  John  L.  Scherer  shall  pay  to  said  Anna  Scherer, 
for  her  maintenance  and  support,  $10  per  month,  commenc- 
ing this  day,  and  payable  at  the  office  of  Downey  &  Shutts, 
in  Aurora,  Indiana.     (2)  That  if,  after  the  expiration  of  two 
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years  from  said  30th  day  of  July,  1896,  either  party  shall  prose- 
cute to  final  judgment  an  action  for  divorce  against  the  other, 
the  amount  of  alimony  to  be  adjudged  in  favor  of  said  Anna 
Scherer  shall  be  $400,  on  which  shall  be  credited  the  aggre- 
gate amount  theretofore  paid  in  such  monthly  installments. 
(3)  That  if  said  John  L.  Sherer,  after  the  expiration  of  said 
two  years,  shall  successfully  prosecute  his  action  for  divorce 
against  said  Anna  Scherer,  he  shall  be  further  entitled  to 
credit  on  said  judgment  for  alimony,  in  a  sum  equal  to  the 
necessary  costs  of  said  action,  not  exceeding  $15,  and  not  in- 
cluding his  attorney's  fees." 

It  is  not  shown  by  the  complaint  nor  the  contract  that  this 
separation  was  occasioned  by  any  reason  justified  by  the  law. 
It  is  not  necessary  to  cite  authorities  to  the  effect  that  the 
law  favors  marriage,  and  does  not  sanction  contracts  intended 
to  effect  its  dissolution.  It  appears  that  the  parties  were  liv- 
ing apart.  It  appears  also  that  divorce  proceedings  were  in 
contemplation.  The  amount  of  alimony  which  the  wife  was 
willing  to  accept  was  agreed  upon,  from  which  was  to  be  de- 
ducted the  amounted  theretofore  paid  in  monthly  installments, 
under  the  agreement,  together  with  the  costs  of  the  suit  to 
a  stated  amount,  in  the  event  of  a  successful  prosecution  of 
a  suit  for  divorce.  Beach  on  Modern  Law  of  Contracts,  at  sec- 
tion 1256,  says:  "If  a  wife  is  living  apart  from  her  husband, 
with  his  consent,  or  for  a  justifiable  cause,  he  is  liable  for  nec- 
essaries furnished  her,  whether  by  an  individual  on  her  appli- 
cation or  by  a  city  or  town  under  the  laws  for  the  relief  of 
paupers.  In  an  action  against  a  husband  for  necessaries 
^^"^  furnished  his  wife  while  she  was  living  apart  from  him, 
the  burden  is  on  the  plaintiff  to  show  that  her  absence  was 
such  as  to  give  her  a  right  to  use  her  husband's  credit":  May- 
hew  V.  Thayer,  8  Gray,  172;  Sturbridge  v.  Franklin,  IGO  Mass. 
149;  New  Bedford  v.  Chace,  5  Gray,  28;  Monson  Y.  Williams, 
6  Gray,  416;  Brookfield  v.  Allen,  6  Allen,  585. 

The  contract  recites  that  the  parties  were  living  apart  "by 
reason  of  the  abandonment  one  of  the  other,"  If  this  lan- 
guage is  construed  to  mean  that  the  parties  had  separated  by 
mutual  consent,  and  certainly  it  will  bear  no  construction  more 
favorable  to  appellee  than  that  she  voluntarily  separated  from 
her  husband,  it  fails  to  show  that  the  wife  left  her  husband 
for  reasons  justified  by  law.  In  the  absence  of  such  showing, 
she  would  have  no  claim  against  him  for  support,  and  any  con- 


440  ScHEKEB  V.  ScHEREB.  [Indiana, 

tract  to  furnish  such  support  would  be  without  consideration. 
Having  separated  from  him,  she  can  have  no  claim  upon  his 
support  unless  that  separation  was  justified  by  some  reason  rec- 
ognized by  our  law.  No  such  reason  appears.  The  dissolution 
of  the  marriage  contract  is  not  to  be  left  to  the  caprice  of  the 
parties.  Our  statute  provides  causes  for  absolute  divorce.  It 
makes  no  provision  for  separation  a  mensa  at  thoro.  Had  ap- 
pellee a  cause  for  divorce,  she  was  entitled  to  a  judicial  de- 
termination of  her  rights  and  to  alimony.  It  is  the  policy  of 
the  law  that  those  sustaining  to  one  another  the  relation  of 
husband  and  wife  should  live  together.  Contracts  for  separa- 
tion and  separate  maintenance  are  approved  by  English  de- 
cisions, which  have  been  followed  by  a  number  of  American 
cases,  but  in  them  provision  is  made  through  trustees.  We 
are  not  advised  of  any  cases  in  our  country  where  an  execu- 
tory contract  entered  into  by  husband  and  wife  without  the 
intervention  of  a  trustee  has  been  enforced  by  the  courts. 
That  many  contracts  of  this  character  have  been  carried  out 
is  well  known,  but  they  "are  not  favorites  of  the  law,"  is  well 
known:  Kedey  v.  Petty,  153  Ind.  179. 

*^  Eeed  v.  Beazley,  1  Blackf.  96,  is  strongly  relied  upon 
by  appellee.  In  that  case  the  suit  was  upon  a  note  executed 
to  a  trustee,  the  consideration  of  which  was  shown  by  certain 
articles  of  agreement  executed  by  Reed  of  the  first  part,  his 
wife  of  the  second  part,  and  Beazley,  trustee,  of  the  third 
part,  providing  for  the  support  of  his  wife.  The  husband 
covenanted  for  his  own  security  and  provided  that  in  case  he 
should  be  compelled  to  pay  any  of  the  debts  of  his  wife  he 
should  retain  the  amount  thereof  out  of  the  money  he  had 
covenanted  to  pay.  The  cause  of  the  separation  does  not  ap- 
pear from  the  opinion,  but  we  quote  from  it  the  following: 
"A  disposition  to  separate  man  and  wife  or  to  facilitate  a  sepa- 
ration is  nowhere  manifested  by  the  law  or  countenanced  in 
the  British  books.  But  when  unhappy  differences  arise  and 
a  separation  is  unavoidable,  the  law  interposes  to  enable  the 
parties  to  ameliorate  the  effects  of  the  separation" — ^from  which 
we  may  infer  that  the  cause  of  the  separation  was  one  at  that 
time  a  ground  for  divorce.  No  other  case  in  our  reports  has 
gone  so  far;  it  has  not  been  cited  in  any  of  our  decisions, 
but  even  in  that  case  provision  was  made  through  a  trustee. 

The  judgment  is  reversed,  with  instruction  to  the  trial  court 
to  sustain  the  demurrer  to  the  complaint. 
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HUSBAND  AND  WIFE— C0NTRAC5T  TO  SUPPORT  WIFE— A.' 
contract  between  husband  and  wife  after  their  separation,  through 
the  intervention  of  a  trustee.  Is  effective  to  bind  the  husband  to 
contribute  the  sum  therein  provided  for  her  support,  and  it  is  also 
binding  on  the  wife  and  trustee  that  she  will  accept  the  payment 
therein  designated  in  full  satisfaction  of  her  maintenance  and  sup- 
port: Galusha  v.  Galusha,  116  N.  Y.  635,  15  Am.  St.  Rep.  453.  But 
see  Miller  y.  Miller,  78  Iowa,  177.  16  Am.  St  Rep.  431,  and  note. 


PEIRCE  T.  CmSM. 
[23  Indiana  Appeals,  506.] 

BBCEIVBRS'-SUITS  AGAINST-€OMPLAINT.— A  receiver 
can  neither  sue  nor  be  sued  without  leave  of  the  court  by  which 
he  was  appointed;  hence  In  an  action  against  a  receiver  it  is  essen- 
tial to  avei  in  the  complaint  that  leave  to  bring  the  action  has 
been  obtained. 

C.  G.  Gnenther  and  A.  B.  Clark,  for  the  appellant. 

J.  C.  Blacklidge,  C.  C.  Shirley  and  C.  Wolf,  for  the  ap- 
pellee. 

•*«•  HENLEY,  J.  This  was  an  action  brought  by  the  ap- 
pellee against  the  appellant  to  recover  damages  arising  from 
the  alleged  negligent  killing  of  appellee's  horses.  It  appears 
from  the  complaint  that  at  the  time  of  the  commencement 
of  the  action  the  property  of  the  corporation  was  in  the  hands 
of  a  duly  appointed  and  qualified  receiver.  The  only  error 
assigned  is  the  overruling  of  the  demurrer  to  the  first  and  sec- 
ond paragraphs  of  the  amended  complaint.  The  only  objec- 
tion pointed  out  by  counsel  for  appellant  is  that  neither  para- 
graph of  complaint  avers  that  leave  of  court  had  been  obtained 
to  bring  the  action  against  the  receiver.  It  seems  to  us  that 
this  objection  to  the  complaint  is  well  taken.  Numerous  and 
late  decisions  of  both  courts  of  appeal  in  this  state  have  held 
that  a  receiver  can  neither  sue  nor  be  sued,  without  leave 
of  the  court  is  first  obtained. 

In  the  case  of  Keen  v.  Breckenridge,  96  Ind.  69,  the  court 
said:  "As  a  receiver,  in  the  absence  of  statutory  authority,  can 
neither  sue  nor  be  sued  without  leave  of  the  court  by  which 
he  was  appointed,  we  think  it  is  essential  to  aver  in  the  com- 
plaint that  leave  to  bring  the  action  had  been  *****  grantofl  by 
the  proper  court."    The  exact  question  was  also  passed  upon 
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"by  the  supreme  court  in  the  case  of  Wayne  Pike  Co.  v. 
State,  134  Ind.  672,  where  the  court  say:  "It  seems  to  be  set- 
tled that  a  receiver,  as  a  general  rule,  can  neither  sue  nor 
be  sued,  without  leave  of  the  court  making  the  appointment 
is  first  obtained."  This  court  in  the  case  of  Vigo  Eeal  Estate 
Co.  V.  Eeese,  21  Ind.  App.  20,  say:  "It  is  the  kw  that  a  re- 
ceiver cannot  sue  or  be  sued  without  leave  of  the  court  mak- 
ing the  appointment  being  first  obtained,"  etc.:  See,  also, 
Hatfield  v.  Cummings,  142  Ind.  350;  Gainey  v.  Gilson,  149 
Ind.  58.  The  reasons  why  this  rule  obtains  are  fully  set  out 
in  the  cases  above  cited,  and  it  is  not  necessary  that  we  pro- 
long this  opinion  by  repeating  them.  Nor  is  it  necessary  that 
we  construe  the  case  of  Ohio  etc.  B.  Co.  v.  Nickless,  71 
Ind.  271,  as  the  cases  quoted  from  are  later  cases,  and,  if  they 
establish  a  different  doctrine,  are  controlling.  It  is  provided 
by  Congress  "that  every  receiver  or  manager  of  any  property 
appointed  by  any  court  of  the  United  States  may  be  sued  in 
respect  of  any  act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  without  the  previous 
leave  of  the  court  in  which  such  receiver  or  manager  was 
appointed;  but  such  suit  shall  be  subject  to  the  general  equity 
jurisdiction  of  the  court  in  which  such  receiver  or  manager 
was  appointed,  so  far  as  the  same  shall  be  necessary  to  the 
ends  of  justice":  24  U.  S.  Stats,  at  Large,  sec.  3,  p.  554. 

We  cannot  presume  that  the  receiver  in  this  case  was  ap- 
pointed by  a  United  States  court.  An  averment  that  he  was 
so  appointed  would  have  been  sufficient,  and  would  have 
avoided  the  other  objection  to  the  complaint  that  leave  to  sue 
had  not  been  first  obtained.  Under  the  authorities  in  this 
state,  we  must  hold  that  in  the  absence  of  the  averment  in 
each  paragraph  of  the  complaint  that  leave  to  bring  the  ac- 
tion had  been  granted  by  the  proper  court,  both  paragraphs 
of  the  complaint  were  insufficient.  The  judgment  is  ^^*^  there- 
fore reversed,  with  instructions  to  the  lower  court  to  sustain 
appellants  demurrer  to  each  paragraph  of  the  amended  com- 
plaint. 

RECBIVEBS— LEAVE  OF  COURT  TO  SUB.— As  to  whether  or 
not  a  receiver  may  be  sued  without  leave  of  the  court  by  which 
be  was  appointed,  see  the  monograpblc  note  to  Malott  v.  Shlmer. 
74  Am.  St  Rep.  285-30a 
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BAKER  V.  CAUTHORN. 

[23  Indiana  Appeals,  611.] 

EXECUTORS  AND  ADMINISTRATORS— LIABILITY  OP 
DECEDENT'S  ESTATE  FOR  ATTORNEY'S  SERVICES  PRIOR 
TO  EXECUTOR'S  APPOINTMENT.— An  attorney  at  law  who  ren- 
ders services,  directly  connected  with  the  settlement  of  a  decedent's 
estate,  to  an  executor  named  in  the  will  before  he  actually  quali- 
fies as  such  executor.  Is  entitled  to  collect  his  fees  for  such  services 
in  the  same  manner  as  other  claims  against  the  decedent's  estate 
are  collected. 

W.  A.  Cullop  and  C.  B.  Kessinger,  for  the  appellant. 

H.  S.  Cauthom,  C.  E.  Dailey,  and  H.  S.  Cauthom,  Jr.,  for 
the  appellees. 

'*^^  HENLEY,  J.  Appellees  are  partners  practicing  law  nn- 
der  the  firm  name  and  style  of  Cauthorn,  Dailey  &  Cauthorn. 
They  commenced  this  action  by  filing  against  the  estate  ®^*  of 
appellants  decedent  their  certain  claim  for  attorneys*  fees 
rendered  said  estate.  The  amount  claimed  is  one  hundred  dol- 
lars, and  is  charged  in  the  claim  to  be  as  a  retainer  by  the 
executor  and  for  advice  in  the  matter  of  said  trust.  The  cause 
went  to  trial  upon  the  issues  tendered  by  the  claim  and  the 
statutory  answers,  and  was  submitted  to  the  court  for  trial 
without  the  intervention  of  a  jury,  which  resulted  in  a  find- 
ing and  judgment  in  favor  of  appellees  and  allowing  the  full 
amount  of  their  claim.  Appellant  introduced  no  evidence.  At 
the  proper  time  appellant  moved  for  a  new  trial  upon  three 
grounds,  that  the  finding  of  the  court  was  contrary  to  law,  was 
contrary  to  the  evidence,  and  was  not  sustained  by  sufficient  evi- 
dence. The  overruling  of  appellant's  motion  for  a  new  trial 
is  the  only  alleged  error  assigned  in  this  court.  It  is  contended 
by  appellant  that  the  services  rendered  by  appellees  were  to 
the  said  James  E.  Baker  before  he  actually  became  the  exec- 
utor of  decedent's  will,  and  that  said  Baker  is  individually 
liable  for  the  value  of  whatever  services  were  so  rendered,  and 
not  said  estate.  It  is  not  contended  that  appellees  were  not  re- 
tained, nor  that  the  advice  was  not  given,  nor  that  the  services 
were  not  of  the  value  of  one  hundred  dollars,  but  the  eole 
contention  seems  to  be  that  because  the  actual  work  which 
was  done  occurred  prior  to  the  time  appellant  in  fart  qualified 
as  executor,  that  said  Baker  was  individually  liable,  and  ap- 
pellees had  no  claim  against  the  estate  which  he,  Baker,  was 
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representing.  The  facts,  which  are  wholly  uncontradicted,  were 
as  follows:  Appellant  was  the  husband  of  one  Nancy  L.  Baker, 
who  died  testate,  leaving  an  estate  of  the  value  of  about 
twenty  thousand  dollars.  Appellant  was  named  by  the  testa- 
trix in  her  will  as  the  executor.  He  consulted  with  appellees 
as  to  whether  or  not  he  could,  under  the  laws  of  this  state, 
qualify  as  executor,  he  having  been  at  the  time  of  his  said 
wife's  death  a  nonresident  of  the  state.  He  was  informed  that 
he  could  qualify  and  serve  as  such  executor.  He  then  inquired 
as  to  the  necessary  bond,  and  was  advised  that  he  could  give 
a  surety  company  bond  or  ®*^  appellees  would  assist  him  in 
giving  the  bond  if  desired.  Appellant  employed  appellees  to 
assist  him  in  giving  the  bond,  which  was  to  be  in  the  sum  of 
fifty  thousand  dollars,  and  the  evidence  shows  that,  in  appel- 
lant's application  to  the  surety  company  for  bond,  appellees 
were  named  therein  as  attorneys  for  the  estate.  Appellant 
also  at  the  time  retained  the  firm  of  attorneys,  of  which  ap- 
pellees were  the  individual  members,  to  assist  him  in  the  exe- 
cution of  his  trust.  It  is  not  shown  that  appellees  were  ever 
discharged  as  appellant's  attorneys,  but  it  is  shown  by  the  evi- 
dence that  nothing  further  in  the  way  of  services  was  required 
of  appellees  by  appellant,  but  that  they  at  all  times  held  them- 
selves ready  to  perform  any  services  demanded  of  them,  and 
were  in  a  position  which  prevented  them  from  accepting  any 
employment  adverse  to  the  interests  of  the  trust  represented  by 
appellant.  The  evidence  is  also  to  the  effect  that  the  services 
were  reasonably  worth  to  the  estate  the  sum  of  one  hundred 
dollars,  and  there  is  also  evidence  to  the  effect  that  one  hun- 
dred dollars  was  a  reasonable  fee  as  a  retainer  in  this  case,  so 
that  if  appellees  are  entitled  to  anything  imder  the  evidence, 
there  can  be  no  contention  as  to  the  correctness  of  the  amount. 
"We  think  the  evidence  sustains  the  finding  and  judgment  of 
the  lower  court;  it  shows  that  the  services  rendered  by  appel- 
lees were  connected  with  the  settlement  of  his  decedent's  es- 
tate. There  was  no  special  agreement  between  James  E. 
Baker  and  appellees  that  they  were  to  look  to  the  estate  alone 
for  payment,  hence  they  could  if  they  so  desired  look  to  said 
James  E.  Baker  personally  for  the  value  of  such  services:  Long 
V.  Rodman,  58  Ind.  58.  Appellees  waived  the  right  to  hold 
said  James  E.  Baker  personally  and  elected  to  hold  the  estate 
for  the  value  of  such  services.  This  they  had  a  right  to  do: 
Long  V.  Rodman,  58  Ind.  58. 
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Section  2378  of  Burns'  Eevised  Statutes  of  1894  provides  as 
follows:  "No  executor  named  in  the  will  shall  interfere  with 
the  estate  intrusted  to  him,  further  than  to  preserve  the  same 
until  the  ^^^  issuing  of  letters;  but  for  that  purpose  he  may 
prosecute  any  suit  to  prevent  the  loss  of  any  part  thereof/'  It 
;has  been  held  by  the  supreme  court  of  this  state  that,  contrary 
to  the  doctrine  of  the  common  law,  the  executor  derives  his 
power  and  authority  over  the  property  from  the  laws  of  the 
state,  and  not  from  the  will  itself:  Calloway  v.  Doe,  1  Blackf. 
371;  Lucas  v.  Tucker,  17  Ind.  41.  After  the  executor  has 
qualified,  his  authority  over  the  decedent's  property  reaches 
back  to  the  time  of  the  decedent's  death  and  covers  all  acts 
done  by  him  in  the  interest  of  his  trust:  Gilkey  v.  Hamilton, 
22  Mich.  283. 

Under  the  evidence  in  this  case,  we  think  the  executor  of  the 
will  of  Nancy  L.  Baker  could  have  paid  the  claim  of  appellees, 
and  rightfully  insisted  upon  its  allowance  as  a  credit  in  his 
settlement  of  the  trust;  not  having  done  this,  the  only  way 
open  to  appellees  to  secure  payment  for  their  services  from 
the  trust  fund  was  to  file  the  claim  against  the  estate  and  pro- 
ceed as  the  record  shows  they  have  done.  We  find  no  error 
in  the  record. 

Judgment  affirmed. 


BSTATB  OP  DEOBDBNT-LIABILITY  FOR  ATTORNEYS* 
FEES.— On  the  power  of  an  administrator  to  make  tho  pstntp  of 
the  decedent  liable  for  attorneys'  fees,  see  the  monofraphlc  notes 
to  Ludch  V.  Medin,  83  Am.  Dec.  393-397;  Schlicker  v.  Heuieuway, 
52  Am.  St  Rep.  122.  An  attorney  employed  by  an  administrator 
of  an  estate  has  no  claim  upon  It  for  his  services,  although  they 
may  hare  inured  to  the  benefit  of  the  estate.  He  must  look  for 
compensation  to  the  administrator:  Pike  ▼.  Thomas,  62  Ark.  223, 
54  Am.  St  Rep.  292, 

A  GRANT  OP  ADMINISTRATION  RELATES  to  the  death  of 
the  Intestate,  and  legalizes  all  intermediate  acta  of  the  administra- 
tor: Trooa  w.  Tan  Horn,  10  Paig%  M9.  43  Asa.  Dee.  M. 
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STEVEXS  V.  LEONARD. 
[154  Indiana,  67.] 

NEW  TRIAL— PROPER  DESCRIPTION  OF  VERDICT- 
EVIDENCE.— A  verdict  which  is  contrary  to  the  evidence  is  cor- 
rectly described,  in  a  motion  for  a  new  trial,  by  the  language  of 
the  statute,  as  "not  sustained  by  sufficient  evidence";  and  when 
so  stated,  it  is  not  necessary  to  allege  that  the  verdict  is  contrary 
to  the  evidence. 

APPEAI^REVIEWING  WEIGHT  OF  EVIDENCE.— It  is 
not  within  the  province  of  an  appellate  court  to  weigh  the  evi- 
dence, although  a  preponderance  of  it  against  the  finding  or  verdict 
Is  apparent  and  g^eat. 

WILLS  —  TESTAMENTARY  CAPACITY  —  SUFFERING 
FROM  ACUTE  PAIN.— The  circumstance  that  a  testator,  at  the 
time  of  executing  his  will,  is  suffering  from  acute  pain,  does  not 
take  away  his  testamentary  capacity. 

WILLS— UNDUE  INFLUENCE— WITHDRAWING  QUES- 
TIO::  OP  FROM  JURY.— On  the  trial  of  an  action  to  contest  a 
will  on  the  ground  that  the  testator  was  of  unsound  mind,  and 
also  for  undue  influence  in  the  execution  of  the  will,  it  is  not  error 
for  the  court,  by  a  proper  instruction,  to  withdraw  from  the  jury 
the  question  of  undue  influence  where  there  is  no  evidence  that 
the  will  was  procured  by  undue  influence. 

WILLS— UNDUE  INFLUENCE.  —  THE  IGNORING  OF 
NEEDY  RELATIVES  by  a  testator  is  of  itself  entitled  to  little 
weight  in  determining  whether  his  will  was  made  under  undue 
influence. 

WILLS— CONTRADICTION  BY  SUBSCRIBING  WITNESS 
—PROPER  INSTRUCTION.— It  is  a  familiar  rule  of  law  that  a 
person  who  attaches  his  name  as  a  witness  to  a  testamentary  in- 
strument impliedly  certifies  that  the  testator  is  of  sound  mind  and 
competent  to  make  a  will;  and  while  the  law  will  subsequently 
permit  him  to  testify  to  the  contrary,  because  the  truth,  if  such 
It  is,  should  be  learned,  yet  the  jury  trying  the  case  may  consider 
the  fact  of  such  implied  contradiction.  It  is  proper,  therefore,  to 
so  instruct  the  jury,  for  such  a  direction  does  not  usurp  tlieir 
province  in  determining  a  question  of  fact,  or  in  passing  upon  the 
•credibility  of  a  witness. 

(446) 
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WILLS— UNDUE  INFLUENCE— EVIDENCE.— Upon  the  con- 
test of  a  will,  where  the  plaintiff  claims  that  an  unfriendly  feeling 
by  the  testator  for  the  latter's  brother  was  merely  the  result  of 
an  insane  delusion,  the  actual  state  of  their  relations  may  he 
shown.  Hence,  evidence  Is  admissible,  on  the  part  of  defend- 
ants, to  prove  that  the  brother  had  publicly  declared  to  a  crowd  on 
one  occasion  that  the  testator  had,  in  his  lifetime,  improved  every 
opportunity  to  take  advantage  of  his  brothers,  and  had  robbed 
them;  and  such  evidence  may  be  admitted  without  a  preliminary 
showing  that  the  testator  had  knowledge  of  the  accusations  before 
his  will  was  made. 

WILLS^EXPERT  TESTIMONY— SANITY  OF  TESTATOR- 
STATEMENT  OF  FACT— EXPRESSION  OF  OPINION.— If  a 
physician,  shown  to  possess  the  necessary  qualifications  of  an  ex- 
pert, is,  upon  the  trial  of  an  action  to  contest  a  will  on  the  ground 
that  the  testator  was  of  unsound  mind,  asked  the  question  whether 
or  not  from  his  conversation  with  and  examination  of  the  testator 
at  the  time  the  will  was  made,  such  testator  "was  laboring  under 
an  insane  delusion  or  anything  of  that  kind,"  his  answer,  "No,  ha 
was  not,"  is  not  objectionable  as  the  statement  of  a  fact,  and  not 
the  expression  of  an  opinion. 

APPEAI^TRIAL  OF  JUROR'S  MISCONDUCT— PRESUMP- 
TION.—After  the  trial,  upon  affidavits  and  counter-affidavits,  of  an 
Issue  as  to  a  juror's  misconduct,  an  appellate  court  will  presume 
that  the  decision  of  the  trial  court  was  correct 

N.  L,  Agnew,  D.  E.  Kelly,  E.  D.  Crumpacker,  and  J.  B. 
Peterson,  for  the  appellants. 

A.  C.  Harris,  A.  D.  Bartholomew,  J.  W.  Youche,  B.  K.  El- 
liott, W.  F.  Elliott,  and  F.  L,  Littleton,  for  the  appellees. 

«»  BOWLING,  J.  Joseph  Leonard  died  June  5,  1895,  leav- 
ing no  wife  or  child.  His  heirs  at  law  were  his  three  ®*  broth- 
ers, James,  Alvah,  and  John,  and  the  children  of  a  deceased 
sister,  bo  wit,  Lewis  W.  Stevens,  William  Stevens,  Clara  De- 
Motte,  Eva  Finney,  and  Elizabeth  Finney.  On  the  tenth  day 
of  June,  1895,  a  paper  purporting  to  be  the  last  will  of  the  said 
Joseph  Leonard,  bearing  date  of  December  13,  1888,  was  pre- 
sented to,  and  admitted  to  probate  in,  the  Porter  circuit  court, 
of  Porter  county,  Indiana,  which  was  then  in  session.  After- 
ward, on  the  twenty-fifth  day  of  March,  1896,  the  appellants 
filed  their  complaint  to  contest  the  said  will,  alleging  unsound- 
ness of  the  mind  of  the  said  Joseph  Leonard,  and  the  undue 
execution  of  the  will.  There  was  a  further  allegation  that  a 
subsequent  will  had  been  executed  by  the  said  Joseph  Leoniird 
revoking  the  former  wiil,  but  this  ground  was  abandoned  by 
the  contestors  and  requires  no  further  notice.  The  statutory 
requirements  as  to  the  verification  of  the  complaint,  and  the 
execution  of  an  undertaking  for  costs  were  complied  with.  Tbe 
Appellees  appeared  and  answered.     After  the  commencement 
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of  the  action,  John  Leonard,  one  of  the  brothers,  died,  and 
John  Brodie,  as  the  administrator  of  his  estate,  together  with 
the  widow  and  children  of  the  said  John  Leonard,  were  by  a 
supplemental  complaint  made  defendants  in  the  place  of  the 
said  John.  On  the  application  of  the  appellants,  the  Tenue  of 
the  cause  was  changed  to  Lake  county,  the  case  was  tried  by  a 
jury,  and  a  general  rerdict  was  returned  sustaining  the  will.  A 
motion  for  a  new  trial  was  overruled,  and  the  court  rendered 
judgment  on  the  verdict.  The  only  error  assigned  is  the  over- 
ruling of  the  motion  for  a  new  trial. 

The  first  cause  for  which  a  new  trial  was  claimed  was  that 
the  verdict  was  contrary  to  the  evidence ;  and  the  second,  that 
the  verdict  was  not  sustained  by  sufficient  evidence.  The  lat- 
ter is  the  proper  and  statutory  cause  for  which  a  new  trial  may 
be  demanded,  and,  when  stated,  it  is  not  necessary  to  allege 
that  the  verdict  is  contrary  to  the  evidence.  A  verdict  which 
is  contrary  to  the  evidence  is  correctly  described  ''**  in  the  mo- 
tion for  a  new  trial  in  the  language  of  the  statute,  as  not  sus- 
tained by  sufficient  evidence. 

The  first  proposition  in  the  argument  for  the  appellants  is 
that  Joseph  Leonard  made  his  will  under  a  delusion  concern- 
ing the  character  and  conduct  of  his  brother  Alvah.  The 
complaint  and  answer  made  the  question  of  the  soundness  or 
unsoundness  of  the  mind  of  Joseph  Leonard,  at  the  time  of 
the  execution  of  the  will,  an  issue  in  the  cause.  Hundreds  of 
pages  of  evidence  in  the  record  exhibit  the  conflicting  facts  and 
opinions  of  the  witnesses  called  to  support  and  to  combat  ihe 
averment  of  mental  infirmity.  The  question  tried  and  deter- 
mined by  the  jury  was  not  whether  Alvah  Leonard  was  a  rogue, 
a  h^^pocrite,  and  a  cheat,  nor  whether  the  aversion  manifested 
by  Joseph  Leonard  toward  his  sister's  children  was  justifiable, 
or  well  or  ill  founded,  but  whether  Joseph  was  of  sound  mind 
when  he  executed  his  will.  To  maintain  the  issue  on  the  part 
of  appellants,  the  manifestation  of  bitter  and  unnatural  senti- 
ments by  Joseph  Leonard  against  his  brother  Alvah  was  shown, 
and  there  was  evidence  of  expressions  of  unkind  feeling  toward 
his  sister's  children.  But  this  proof  was  met  by  testimony  that 
these  sentiments  and  feelings  were  not  the  result  of  insane 
delusions,  but  that  they  had  their  origin  in  real  grievances  and 
apparent  slights.  The  existence  of  intense  and  implacable  re- 
sentments is  not  incompatible  with  entire  soundness  of  under- 
standing; and  trivial  instances  of  disrespect  may  create  aver- 
sion and  dislike  in  a  mind  which  is  either  sensitive  or  exacting 
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and  imperioiu.  All  these  facts  were  before  the  jury,  and,  after 
long  deliberation,  they  arrived  at  the  conclusion  that  Joseph 
Leonard  was  not  of  unsound  mind  when  he  made  his  will.  In 
our  opinion,  the  eridence  entirely  fails  to  show  that  the  feel- 
ings of  Joseph  Leonard  toward  his  brother  Alvah  and  the  chil- 
dren of  his  deceased  sister  were  the  result  of  insane  delusions 
or  hallucinations.  The  deceased  was  evidently  a  man  of  coarse 
but  vigorous  mind,  of  strong  will,  illiterate,  and  unrefined. 
His  prejudices  were  ''^  violent,  perhaps  unjust  and  excessive, 
but  we  find  no  support  in  the  evidence  for  the  allegation  of  the 
complaint  that  his  mind  was  unsound,  and  that  he  was  inca- 
pable of  disposing  of  his  estate  by  will.  It  is  not  within  the 
province  of  this  court  to  weigh  the  evidence,  and  even  where 
the  preponderance  against  the  finding  or  verdict  is  apparent 
and  great,  we  cannot,  under  the  oft-repeated  rule  of  decision 
by  which  we  are  governed,  distifrb  the  conclusions  of  the  court 
or  jury.  The  circumstance  that  the  supposed  testator  was,  at 
the  time  of  the  execution  of  the  will,  suffering  from  acute  pain, 
did  not  take  away  his  testamentary  capacity;  Torrey  v.  Blair, 
75  Me.  548.  The  evidence,  in  our  opinion,  fully  sustains  the 
verdict,  and  the  court  did  not  err  in  refusing  to  grant  a  new 
trial  on  account  of  the  alleged  insufficiency  of  the  proof. 

The  appellants  next  complain  that  the  court  erred  in  giving 
instruction  No.  1,  which  was  in  these  words:  "There  is  no  evi- 
dence to  show  that  the  testamentary  instrument  in  question 
was  not,  in  the  matter  of  forms  gone  through  with,  in  all  re- 
spects duly  executed.  I  do  not  withdraw  from  your  considera- 
tion, if  you  deem  it  important,  any  proof  as  to  the  extraneous 
influences,  if  any,  which  operated  on  the  mind  of  the  testator, 
if  they  did  so  operate,  but,  upon  the  condition  of  the  evidence 
in  this  case,  I  instruct  you  that  such  influences,  if  any,  can 
only  be  considered  upon  the  question  as  to  whether  the  testa- 
tor was  of  unsound  mind.  There  is,  therefore,  but  one  ulti- 
mate question  for  your  consideration  under  the  facts  in  this 
case,  and  that  is,  Was  the  testator  at  the  time  he  signed  the 
testamentary  disposition  of  his  property  now  in  contest  so  far 
of  unsound  mind  as  to  invalidate  the  document  which  has  been 
probated  as  his  will?" 

Counsel  say  in  their  brief:  "Of  course,  it  is  at  once  to  be 
perceived  that  this  instruction  takes  out  of  the  record,  as  it 
is  intended  to  do,  the  question  of  undue  influence.  This  was 
a  question  upon  which  the  appellants  relied,  and  now  '^  insist 
that  the  court  erred  in  withdrawing  the  question  from  the  jury. 
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The  same  question  is  presented  in  instruction  No.  10,  asked  for 
by  the  appellants  (page  61  of  the  record),  which  is  as  follows: 
*If  you  believe  from  the  evidence  that  at  the  time  of  making 
the  will  in  question,  and  for  several  years  prior  thereto,  Joseph 
Leonard  waa  in  poor  health,  and  in  a  condition  of  nervousness 
and  excitability,  and  if  you  further  believe  that  during  that 
time  James  Leonard,  one  of  the  defendants,  took  advantage  of 
his  enfeebled  condition,  and  by  words  and  insinuations -poisoned 
the  mind  of  the  said  Joseph  Leonard  against  his  brother  Alvah, 
to  such  an  extent  that  said  Joseph  possessed  an  intense  hatred 
of  his  said  brother,  and  was  induced  by  said  hatred  to  give  all 
his  property  to  James  and  his  family  by  will,  said  will  is  invalid 
and  should  be  set  aside.'  '*' 

If  there  was  evidence  that  the  execution  of  the  will  was  pro- 
cured by  the  exercise  of  undue  influence,  then  the  instruction 
given  was  erroneous,  because  rt  withdrew  from  the  considera- 
tion of  the  jury  that  element  of  the  case.  If  there  was  no  evi- 
dence of  undue  influence,  the  direction  of  the  court  wae  right. 
The  burden  of  proof  was  upon  the  appellants,  and,  if  the  evi- 
dence in  the  cause  entirely  failed  to  sustain  any  one  of  the 
grounds  upon  which  the  validity  of  the  will  was  assailed,  the 
court  had  the  right  to  withdraw  the  consideration  of  such 
ground,  and  to  instruct  the  jury  to  disregard  it:  Paris  v.  Ho- 
berg,  134  Ind.  269,  39  Am.  St.  Eep.  261;  Ohio  etc.  Ry.  Co.  v. 
Dunn,  138  Ind.  18;  Palmer  v.  Chicago  etc.  Ry.  Co.,  112  Ind. 
250. 

It  is  necessary,  therefore,  to  ascertain  what  constitutes  un- 
due inBuence  within  the  meaning  of  the  law,  and  then  to  de- 
termine whether  there  was  any  evidence  of  such  undue  influ- 
ence before  the  court  and  jury.  'HJndue  influence  has  been 
defined  aa  that  which  compels  the  testator  to  do  that  which  is 
against  his  will,  through  fear,  or  the  desire  of  peace,  or  some 
feeling  which  he  is  unable  to  resist,  and  T)ut  for  which  the  will 
would  not  have  been  made  as  it  was'  '*:  Redfield's  ''*  Law  of 
Wills,  4th  ed.,  530;  27  Am.  &  Eng.  Ency.  of  Law,  495,  and 
notes.  Again,  it  is  said  that  "the  influence  must  be  undue,  in 
order  to  vitiate  the  instrument,  because  influences  of  one  kind 
or  another  surround  every  rational  being,  and  operate  neces- 
sarily in  determining  his  course  of  conduct  under  every  rela- 
tion of  life.  Within  due  and  reasonable  limits  such  influence 
affords  no  ground  of  legal  objection  to  his  acts.  Hence  mere 
passion  and  prejudice,  the  influence  of  peculiar  religious  or 
secular  training,  of  personal  associations,  of  opinions,  right  or 
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wrong,  imbibed  in  the  natural  course  of  one*s  experience  and 
contact  with  society,  cannot  be  set  up  as  undue  to  defeat  a  will, 
if,  indeed,  it  were  possible  to  gauge  the  depth  of  such  influence3 
at  all.  *It  is  extremely  difficult,'  as  Lord  Cranworth  has  ob- 
served, 'to  state  in  the  abstract  what  acts  will  constitute  undue 
influence  in  questions  of  this  nature.  It  is  sufficient  to  say 
that,  allowing  a  fair  latitude  of  construction,  they  must  ranga 
themselves  under  one  or  other  of  these  heads — coercion  or 
fraud.'  Not  even  can  the  circumstance  that  the  influence 
gained  by  one  individual  over  another  was  very  great  be  treated 
as  undue  in  our  present  connection;  especially  if  the  person, 
influenced  had  free  opportunity  and  strength  of  mind  sufficient 
to  select  what  influences  should  guide  him,  and  was  in  the  full 
sense  legally  and  morally  a  responsible  being":  Schouler  on 
Wills,  sec.  227;  Boyse  v.  Rossborough,  6  H.  L.  Cas.  2;  Win- 
grove  V.  Wingrove,  11  Prob.  Div,  81. 

The  American  editor  of  Jarman  on  Wills,  in  an  exhaustive 
note  on  the  subject  of  undue  influence,  states  the  law  thus: 
"The  test  to  be  applied  is  agreed  to  be  this:  Was  such  influ- 
ence brought  to  bear  as  to  take  away,  that  is,  did  it  take  away, 
the  supposed  testator's  free  agency  in  this  instance?  ....  Un- 
free  agency  in  a  case  of  undue  influence  is  simply  this:  The  ap- 
parent testator  is  but  the  instrument  by  which  the  mastering 
desire  of  another  is  expressed;  the  supposed  will,  or  the  par- 
ticular part  in  question,  is  not  the  will  of  the  supposed  tes- 
tator except  in  the  sense  that  he  has  '^*  consented  to  put  his 
name  to  the  instrument  in  the  form  in  which  it  appears.  Of 
course,  yielding  to  influence  is  consistent  with  free  agency; 
agency  is  free  in  the  eye  of  the  law,  however  much  the  agent 
18  influenced  by  other  men  until  the  influence  amounts  to  dom- 
ination of  the  will.  Thus,  persuasion  and  argument  are  not 
improper,  so  long  as  they  do  not  overcome  free  agenc3r'*:  1  Jar- 
man  on  Wills,  no,  note;  Dale's  Appeal,  57  Conn.  127. 

We  have  been  unable  to  find  in  the  great  mass  of  testimony 
in  this  case  any  evidence  of  the  existence  of  undue  influence,  or 
its  exercise  upon  the  mind  or  sensibility  of  the  deceased  in  con- 
nection with  the  disposition  of  his  estate  by  his  will.  In  the 
course  of  his  dealings  with  his  brother  Alvah,  extending  through 
many  years,  he  had  formed  an  unfavorable  opinion  of  his  char- 
acter, and  he  cherished  a  feeling  of  resentment  against  him. 
These  sentiments  were  shared  by  James  Leonard,  the  brother 
to  whom  the  estate  was  devised,  and  when  the  conduct  of  Al- 
vah was  the  subject  of   conversation    between    the    brothers. 
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James  freely  expressed  his  antipathy  to  Alvah.  It  does  not 
appear  that  the  disposition  of  the  property  of  the  deceased  was 
ever  mentioned  hy  James,  or  that  James  attempted  to  injBuenee 
his  brother  Joseph  in  any  way  concerning  such  disposition.  It 
was  not  shown  that  he  advised  Joseph  to  make  a  will,  and  it 
was  proved  that  he  was  ignorant  of  the  fact  that  a  will  had 
heen  made  until  January  5,  1895,  some  six  years  after  its  exe- 
cution. The  deceased,  during  his  life,  manifested  but  little 
affection  for  the  children  of  his  sister,  and  their  habits  and 
behavior  were  severely  commented  on  by  him.  But  these  im- 
pressions were  the  result  of  his  own  observation  and  experience, 
and  there  was  no  evidence  that  they  had  been  artfully  or  wrong- 
fully created  by  another,  who  wished  thereby  to  influence  the 
mind  of  the  deceased  and  to  divert,  from  any  of  these  relatives 
such  portion  of  his  estate  as  the  deceased  would  otherwise  have 
bestowed  upon  them.  It  cannot  be  said  that  the  disposition, 
made  of  his  estate  by  the  '^^  deceased  was  an  unnatural  one. 
He  had  neither  wife  nor  child,  so  that  his  property,  if  not  dis- 
posed of  by  will,  would  have  been  scattered  among  collateral 
relatives.  He  had  the  right  to  favor  those  whom  he  loved  and 
trusted,  and  from  whom  he  had  received  nothing  but  respect 
and  kindness,  and  to  disappoint  the  expectations  of  other  rela- 
tives who  had,  justly  or  unjustly,  incurred  his  iU-will  or  aver- 
sion. The  fact  that  some  of  the  relatives  of  the  deceased  were 
needy  is,  of  itself,  entitled  to  little  weight. 

In  Goodbar  v.  Lidikey,  136  Ind.  1,  43  Am.  St.  Eep.  296,  this 
court  said,  on  page  6:  "Indeed,  we  think  that  the  presumption 
in  favor  of  the  validity  of  a  will  should  be  increased  rather  than 
diminished  from  the  circumstance  that  a  bequest  was  made  to 
one  with  whom  the  testator  had  maintained  intimate  and  con- 
fidential relations  during  life.  A  will,  in  fact,  is  usually  made 
in  order  to  give  property  to  those  whom  the  testator  desires  to 
favor.  If  it  were  the  desire  that  the  property  should  go  in  due 
proportions  to  those  equally  related  to  the  testator,  then  no  will 
would  be  necessary.  The  law  itself  would  make  such  distribu- 
tion in  the  most  equitable  manner  possible.  This  is  particu- 
larly the  case  where,  as  in  this  cas'e,  the  testator  had  neither 
wife  nor  children,  and  his  property,  if  not  devised,  would  go 
to  collateral  relations." 

There  was  no  evidence  whatever  that  the  deceas^ed  was  by 
any  means  constrained  to  do  what  was  against  his  will,  and 
^hat  he  would  not  do  if  left  to  himself.  There  was  here 
neither  coercion  nor  fraud.     The  will  of  the  deceased  faith- 
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fully  reflected  his  desires,  his  passions,  his  prejudices,  and  not 
the  desires,  passions,  or  prejudices  of  another.  He  kept  it  by 
him  for  more  than  six  years,  and  his  purposes,  as  expressed  ini 
the  will,  remained  steadfast  during  all  that  time.  When  his 
life  and  strength  were  ebbing  away  he  spoke  of  his  will,  but 
intimated  no  inclination  to  alter  or  revoke  it.  Under  this  state 
of  the  evidence  the  duty  of  the  court  was  clear,  and  it  did  right 
in  withdrawing  from  the  jury  the  question  of  undue  influence. 

^■^  The  third  point  made  by  counsel  for  appellants  is  that 
the  court  erred  in  giving  to  the  jury  instruction  No.  15,  in  these 
words:  "A  person  who  attaches  his  name  as  a  witness  to  a  tes- 
tamentary instrument  impliedly  certifies  that  the  testator  is 
of  sound  mind  and  competent  to  make  a  will;  and  while  the 
law  will  subsequently  permit  him  to  testify  to  the  contrary, 
because  the  truth,  if  such  it  be,  should  be  learned,  yet  the  jury 
trying  the  case  may  consider  the  fact  of  such  implied  contra- 
diction in  weighing  his  testimony." 

It  is  said  by  counsel  that  "this  instruction  is  erroneous:  1. 
Because  it  does  not  state  the  law  correctly;  and  2.  Even  if 
it  is  correct  in  the  abstract,  it  usurps  the  province  of  the  jury 
in  determining  a  question  of  fact,  and  in  passing  upon  the 
credibility  of  a  witness  of  which  the  jury  is  the  exclusive 
judge."  While  it  is  not  necessary  to  the  validity  of  a  will  that 
the  subscribing  witnesses  should  know  that  the  instrument 
they  attest  is  a  will,  yet,  in  the  absence  of  proof  to  the  con- 
trary, they  will  be  presumed  to  have  had  such  knowledge  when 
they  attested  it.  The  view  of  the  law  contained  in  the  above 
instruction  is  .eanctioned  by  very  high  authority.  In  Schrib- 
ner  v.  Crane,  2  Paige,  147,  21  Am.  Dec.  81,  Chancellor  Wal- 
worth said:  "No  person  is  justified  in  putting  his  name  as  a 
subscribing  witness  to  a  will,  unless  he  knows  from  the  testator 
himself  that  he  understands  what  he  is  doing.  The  witness 
should  also  be  satisfied,  from  his  own  knowledge  of  the  state 
of  the  testator's  mental  capacity,  that  he  is  of  sound  and  dis- 
posing mind  and  memory.  By  placing  his  name  to  the  instru- 
ment, the  witness,  in  efl'ect,  certifies  to  his  knowledge  of  the 
mental  capacity  of  the  testator;  and  that  the  will  was  executed 
by  him  freely  and  understand ingly,  with  a  full  knowledge  of 
its  contents.  Such  is  the  legal  effect  of  the  signature  of  the 
witness  when  he  is  dead,  or  is  out  of  the  jurisdiction  of  the 
court.** 

"It  seems  to  be  supposed,"  says  Judge  TJedfield,  "that  they 
£the  subscribing  witnesses  to  a  will]   are  only  witnesses  to 
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^'^  the  act  of  signing.  But  when  it  is  considered  that  the  wit- 
nesses to  a  will  must  certify  to  the  capacity  of  the  testator,  aa 
well  as  to  the  act  of  execution,  the  transaction  hegins  to  as- 
sume a  somewhat  different  aspect.  One  who  puts  his  name 
as  a  witness  to  the  execution  of  a  will  while  he  was  conscious 
that  the  testator  was  not  in  the  possession  of  his  mental  facul- 
ties, places  himself  very  much  in  the  same  attitude  as  if  he  had 
subscribed  as  witness  to  a  will  which  he  knew  to  be  a  forgery, 
which  every  honorable  man  could  only  regard  as  becoming 
accessary  to  the  crime  by  which  the  will  was  fabricated;  so 
that  it  is  not  improbable  that  the  want  of  proper  appreciation 
of  the  discredit  resulting  from  the  act  of  becoming  a  witness 
to  the  execution  of  a  will,  by  one  confessedly  incompetent  to 
the  proper  understanding  of  the  instrument,  may,  and  prob- 
ably does,  result  chiefly,  with  us,  from  the  general  misappre- 
hension of  the  law  upon  the  subject,  rather  than  from  any 
settled  disposition  to  disregard  its  dictates  if  correctly  under- 
stood": 1  Eedfield  on  Wills,  96,  note. 

Lord  Camden  early  pointed  out  how  peculiar  a  stress  the 
statute  of  frauds  had  laid  upon  the  quality  and  office  of  the 
witnesses  to  a  will  as  distinguished  from  other  transactions. 
He  says:  "And  the  only  question  that  can  be  asked  in  this 
case  is.  Was  the  testator  in  his  senses  when  he  made  it  ?  And 
consequently,  the  time  of  execution  is  the  critical  minute  that 
requires  guard  and  protection.     Here  you  see  the  reason  why 

witnesses  are  called  in  so  emphatically Who,  then,  shall 

secure  the  testator  in  this  important  moment  from  imposition  ? 
Who  shall  protect  the  heir  at  law  and  give  the  world  a  satis- 
factory evidence  that  he  was  sane?  The  statute  says,  three 
credible  witnesses.  What  is  their  employment?  I  say,  to  in- 
spect and  judge  of  the  testator's  sanity  before  they  attest": 
Hindson  v.  Kersey,  4  Bum  Eccl.  119. 

Li  Tatham  v.  Wright,  2  Russ.  &  M.  1,  where  two  subscribing 
witnesses  had  declared  that  they  would  testify  against  the  tes- 
tator's capacity,  Tindal,  C.  J.,  made  this  severe  '^^  comment: 
"The  real  question  is,  whether  these  witnesses  are  to  be  be- 
lieved upon  this  evidence  in  contradiction  to  their  own  solemn 
act  in  the  attestation.  ,  ,  ,  .  That  is  the  problem  to  be 
solved." 

A  writer  of  great  authority  says:  "The  signature  of  an  at- 
testing witness,  when  proved,  is  evidence  of  everything  upon 
the  face  of  the  instrument,  for  it  is  to  be  presumed  that  the 
witness  would  not  have  subscribed  his  name  in  attestation  of 
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that  which  did  not  take  place;  and  where  there  are  several  at- 
testing witnesses,  all  of  whom  are  accounted  for,  proof  of  the 
handwriting  of  any  one  is  sufficient  without  proving  that  of 
the  rest":  Starkie  on  Evidence,  10th  Am.  ed.,  519. 

The  same  author  says  elsewhere:  "The  law  requires  the  tes- 
timony of  the  subscribing  witness,  because  the  parties  them- 
selves, by  selecting  him  as  the  witness,  have  mutually  agreed 
to  rest  upon  his  testimony  in  proof  of  the  execution  of  the  in- 
strument, and  of  the  circumstances  which  then  took  place,  and 
because  he  knows  those  facts  which  are  probably  unknown  to 
others":  Starkie  on  Evidence,  10th  Am.  ed.,  504;  Chaplin  on 
Wills,  92. 

In  Schouler  on  Wills,  section  181,  this  sensible  observation 
is  found:  "One  should  only  subscribe  as  witness  when  he  can 
conscientiously  testify  without  reserve  in  favor  of  the  will,  and 
its  proper  execution;  and  it  is  for  the  true  interest  of  every 
rational  testator  to  procure  witnesses  who  will  stand  resolutely 
by  the  transaction  against  all  insidious  or  open  opposition  to 
the  probate":  Pence  v.  Waugh,  135  Ind.  143,  155. 

It  cannot  be  thought  possible  that  an  honest  man,  of  ordi- 
nary intelligence,  would  subscribe  his  name  as  a  witness  to 
an  instrument  executed  by  a  person  whom  he  believed  to  be 
of  unsound  mind  or  under  coercion  or  constraint.  The  fact 
that  such  a  man  voluntarily  identifies  himself  with  the  trans- 
action as  a  witness  is  an  indication  that,  in  his  opinion,  the 
p>er8on  executing  the  instrument  is  competent  to  do  so.  The 
^  witness  must  be  understood  to  attest  not  merely  the  act 
of  signing,  but  also  the  mental  capacity  of  the  testator  to  sign. 
A  subscribing  witness  may,  it  is  true,  be  heard  to  impeach  the 
will;  but  if  he  assumes  that  attitude  toward  it,  he  does  so  at 
the  peril  of  his  reputation  for  candor  and  veracity.  Such  an 
attitude  is  not  merely  inconsistent  with  the  position  he  has 
voluntarily  taken,  but  is  suggestive  of  fraud  and  double  deal- 
ing. It  involves  a  betrayal  of  confidence,  and  if  the  witness  is 
believed  in  some  instances,  it  may  be  attended  with  the  most 
distressing  consequences.  The  credibility  of  the  witness  be- 
comes at  once  a  matter  of  serious  inquiry,  and  his  desertion  of 
his  position  as  a  sustaining  witness  is  an  important  fact  for  the 
consideration  of  the  jury.  In  such  a  case,  it  is  entirely  proper 
for  the  court  to  inform  the  jury  that  they  may  consider  the 
fact  of  such  implied  contradiction,  if  they  find  that  it  exists, 
in  weighing  his  testimony.  A  direction  of  this  character  is 
not  an  invasion  of  the  province  of  the  jury;  nor  is  it  objection- 
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able  on  the  ground  that  it  singles  out  a  witness  for  attack  or 
criticism.  It  is  the  duty  of  the  court,  in  all  cases,  to  instruct 
the  jury  upon  the  law  of  the  case,  whether  the  testimony  of 
one  witness  or  the  testimony  of  a  score  of  witnesses  is  compre- 
hended within  the  rules  necessary  to  be  stated  for  their  guid- 
ance. 

In  the  instruction  under  examination,  the  court  did  nothing 
more  than  declare,  as  it  was  competent  for  it  to  do,  a  familiar 
rule  of  law,  leaving  the  application  of  it  entirely  to  the  jury, 
and  without  giving  them  to  understand  what  his  own  opinion 
on  the  subject  was:  Commonwealth  v.  Selfridge,  1  Horr.  & 
Th.  1. 

"The  court  should  not  express  any  opinion  on  the  weight 
of  evidence,  nor  on  the  credibility  of  particular  witnesses. 
....  But  general  rules  for  weighing  and  reconciling  the  evi- 
dence, and  as  to  what  the  jury  may  consider  in  determining 
the  credibility  of  witnesses,  so  long  as  the  court  does  not 
trench  upon  the  province  of  the  jury,  may  properly  be  ®*  given 
in  almost  every  case":  Elliott's  General  Practice,  sec.  901,  and 
cases  cited  in  note  1. 

Undue  prominence  was  not  given  in  this  instruction  to  any 
particular  portion  of  the  evidence,  nor  was  the  attention  of 
the  jury  directed  to  an  isolated  and  prominent  feature  of  the 
testimony  in  such  a  manner  as  to  mislead  them,  or  indicate 
the  opinion  or  bias  of  the  court,  to  the  injury  of  the  suppellants. 
The  wholesome  rules  stated  in  the  cases  referred  to  by  counsel 
for  appellants  were  not  violated,  nor  did  the  court  in  any  re- 
spect usurp  the  functions  of  the  jury.  There  was  no  dispute 
as  to  the  fact  that  one  of  the  subscribing  witnesses  was  called 
by  appellants,  and  that  his  testimony  tended  to  impeach  the 
will.  The  court  might,  with  propriety,  have  said  much  more 
than  it  did;  it  could  not,  in  justice  to  the  parties,  have  said 
less,  or  stated  an  indisputable  rule  more  fairly:  Paris  v.  Strong, 
51  Ind.  339;  Stanley  v.  Montgomery,  103  Ind.  102;  Union  etc. 
Co.  V.  Buchanan,  100  Ind.  63,  81;  Finch  v.  Bergins,  89  Ind. 
360;  Cheatham  v.  Hatcher,  30  Gratt.  56,  33  Am.  Rep.  650; 
25  Am.  &  Eng.  Ency.  of  Law,  1017,  note  3;  39  Am.  &  Eng. 
Ency.  of  Law,  203,  note  1. 

In  connection  with  instruction  No.  15,  the  court,  by  instruc- 
tion No.  17,  clearly  admonished  the  jury  that  they  were  the 
exclusive  judges  of  the  weight  of  the  evidence,  and  that  the 
court  had  no  right  to  invade  their  province  of  determining 
what  the  evidence  proved.    They  were  further  told  that  they 
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had  the  right  to  decide  upon  the  credibility  of  each  witness. 
In  the  light  of  the  authorities  which  we  have  cited,  it  is  evident 
that  the  jury  were  properly  instructed,  and  that  there  was  no 
error  in  this  part  of  the  proceedings  of  the  court. 

It  was  also  assigned,  as  a  ground  for  a  new  trial,  that  the 
court  permitted  the  following  evidence  to  be  given  to  the  jury 
over  the  objection  of  the  appellants:  "Q.  State  what,  if  any- 
thing, he  [Alvah]  was  saying  to  the  crowd  about  the  conduct 
of  his  brother  Joseph  in  that  partnership  transaction,  ^^  A. 
Mr.  Leonard  said  that  his  brother  Joseph  had  had  an  oppor- 
tunity to  take  advantage  of  the  other  brothers,  and  that  he 
improved  every  opportunity,  right  and  left,  and  that  he  had 
robbed  the  other  brothers  of  what  was  justly  due  them,  and  a 
variety  of  expressions  of  that  sort,  and  he  seemed  very  much 
excited  about  the  matter,  and  talked  in  rather  a  loud  tone  of 
voice  for  him.** 

It  is  objected  that  this  evidence  was  inadmissible  for  any 
purpose,  but  we  cannot  so  regard  it.  The  theory  of  the  appel- 
lants was  that  the  unfriendly  feelings  entertained  by  the  de- 
ceased toward  his  brother  Alvah  were  the  result  of  mere  de- 
lusions of  fancy,  and  were  without  substantial  foundation  in 
point  of  fact.  Much  testimony  was  introduced  by  appellants 
to  show  the  existence  of  these  unnatural  sentiments,  and,  on 
the  other  hand,  the  appellees  undertook  to  account  for  them 
by  proving  that  Alvah's  conduct  in  various  business  transac- 
tions had  created  enmity  between  him  and  Joseph.  The  actual 
state  of  the  relations  between  Alvah  and  Joseph,  therefore, 
became  a  material  fact  in  the  case,  and  proof  that  Alvah  re- 
ciprocated the  feelings  of  distrust  and  dislike  cherished  by  his 
brother  Joseph,  and  that  he  publicly  denounced  Joseph  as  a 
dishonest  and  unscrupulous  man,  was  entitled  to  some  weight 
upon  the  question  whether  Joseph's  aversion  for  Alvah  was  but 
the  hallucination  of  an  enfeebled  or  distracted  mind.  It  was 
not  necessary,  in  our  judgment,  for  the  appellees  to  show  that 
the  accusations  made  by  Alvah  came  to  the  knowledge  of 
Joseph  before  the  latter  made  his  will.  The  state  of  Joscpli's 
feelings  toward  Alvah  was  established.  The  attitude  of  Alvah 
toward  Joseph  was  an  important  factor  in  the  investigation  of 
the  question  whctlier  Joseph's  dislike  of  .Mvah  was  natural  or 
unnaiaral;  whether  it  sprang  from  a  collision  of  views  and  in- 
terests in  real  transactions  or  was  the  offspring  of  a  mental 
malady.  We  think  the  evidence  was  properly  adniittod,  and 
that,  as  an  indirect  and  collateral  fact,  it  had  a  tendency  ^^  to 
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establish  the  reasonableness  of  the  conduct  and  sentiments  of 
Joseph  Leonard  toward  his  brother  Alvah. 

In  the  next  place,  the  appellants  complain  of  the  answer  of 
Dr.  Beer,  an  expert,  to  a  question  touching  the  mental  condi- 
tion of  the  deceased.  The  question  and  answer  were  as  fol- 
lows: "Q.  Now,  Doctor,  let  me  ask  you  this  question.  "Whether 
from  your  conversation  with  him,  and  from  an  examination  of 
him,  his  appearance,  and  everything  at  that  time,  whether 
Joseph  Leonard,  on  the  twelfth  day  of  December  [the  date  of 
the  will]  was  or  was  not  laboring  under  an  insane  delusion,  or 
anything  of  that  kind?"  To  which  question  the  witness  an- 
swered: *^o,  he  was  not."  Appellants  excepted  to  this  ques- 
tion and  answer.  The  objection  is  made  that  the  answer  of 
the  witness  is  the  statement  of  a  fact,  and  not  the  expression 
of  an  opinion.  This  construction  of  the  answer  seems  to  us 
entirely  vrithout  warrant.  The  witness  having  been  shown  to 
possess  the  requisite  qualifications  of  an  expert,  and  having 
seen,  conversed  with,  and  examined  the  supposed  testator,  was 
authorized  by  the  rule  of  evidence  applicable  in  such  cases  to 
express  his  opinion  as  to  the  soundness  of  the  mind  of  the  de- 
ceased. His  answer  was  in  the  usual  form,  and  could  not  have 
been  understood  by  the  court  or  jury  as  anything  more  than  an 
opinion,  as  all  such  evidence  in  inquisitions  of  this  character 
must  necessarily  be.  There  was  no  error  in  the  action  of  the 
court  upon  the  exception  to  this  evidence. 

The  last  alleged  error  discussed  by  counsel  for  appellants  is 
the  refusal  of  the  court  to  set  aside  the  verdict  because  of  the 
supposed  misconduct  of  one  of  the  jurors.  This  question,  how- 
ever, was  tried  in  the  court  below  upon  affidavits  and  counter- 
affidavits,  and  we  must  presume,  in  the  absence  of  a  very  clear 
showing  to  the  contrary,  that  the  decision  of  the  trial  court 
was  correct.  It  is  proper  to  add  that  the  record  shows  that 
the  affidavit  filed  in  support  of  appellant's  motion  was  made 
upon  information  only,  and  that  it  was  directly  contradicted 
not  only  by  the  affidavit  of  the  juror,  ®^  but  also  by  the  affi- 
davit of  the  person  from  whom  the  pretended  information  was 
alleged  to  have  been  derived. 

Other  errors  are  assigned,  but  as  they  are  not  discussed  by 
counsel  for  appellants,  they  must  be  treated  as  waived.  Find- 
ing no  available  error  in  the  record,  the  judgment  is  affirmed. 
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Bubaoribinff  Witnesses  to  Wills,  Their  Competency,  and  the  Effect  of 
Their  Evidence.  Supporting;  or  Opposing  a  Will.* 

Requisite  Number  of  Subsaibing  Witnesses.— It  la  Indispensably 
necessary  to  the  due  execution  of  a  will  that  it  be  signed  or  sub- 
scribed by  the  number  of  witnesses  required  by  the  statute.  In 
some  of  the  states  the  minimum  number  Is  two:  Rigg  v.  Wilton,  13 
111.  15,  54  Am.  Dec  419;  Simmons  v.  Leonard,  91  Tenn.  183,  30 
Am.  St.  Rep.  875;  in  others  it  is  three;  Kitchens  v.  Kitchens,  39  Ga. 
168,  99  Am.  Dec.  453;  Sullivan  v.  Sullivan,  106  Mass.  474,  8  Am. 
Rep.  356;  note  to  .Tackson  v.  Woods,  1  Johns.  Cas.  163.  And  the 
attestation  of  a  will  by  a  subscribing  witness  must  be  either  by 
signing  his  name  or  by  making  his  mark,  when  his  name  Is  writ- 
ten by  another  for  him.  It  is  not  sufficient  that  his  name  was 
written  by  another  for  him,  though  at  his  request  and  In  his 
presence,  if  he  did  not  make  his  mark  thereto.  So,  one  compe- 
tent to  be  a  subscribing  witness  to  a  will  cannot  perform  the  act 
of  subscription  by  another,  who  Is  legally  incompetent  to  be  a 
witness.  Hence,  If  the  name  of  a  witness  Is  subscribed  by  a 
devisee,  such  subscription  is  void:  Simmons  v.  Leonard,  91  Tenn. 
183,  30  Am.  St.  Rep.  875. 

The  Competency  of  Attesting  Witnesses  to  a  will,  where  the 
statute  requires  it  to  be  subscribed  by  "competent"  witnesses,  is 
not  to  be  determined  upon  the  state  of  facts  existing  at  the  time 
when  the  will  is  presented  for  probate,  but  upon  those  existing  at 
the  time  of  the  attestation:  Gillls  v.  Glllis,  96  Qa.  1,  51  Am.  St. 
Rep.  121;  In  re  Holb's  Will.  56  Minn.  33,  45  Am.  St  Rep.  434; 
llawes  V.  Humphrey,  9  Pick.  350,  20  Am.  Dec.  481;  Patten  v. 
Tallman,  27  Me.  17;  Sullivan  v.  SuUIvan,  106  Mass.  474,  8  Am.  Rep. 
356;  In  re  SuUivan's  Will,  114  Mich.  189;  In  re  Will  of  IngaUs,  148 
111.  287.  The  competency  of  a  witness  attesting  a  will  is  to  be 
tested  by  the  statp  of  facts  existlnp  at  the  time  of  the  attestation, 
and  not  by  the  state  of  facts  existing  at  a  time  when  Interested 
persons  seek  to  contest  the  validity  of  the  will:  SlinglofC  v.  Bruner, 
174  111.  561,  568.  If  a  sufficient  number  of  witnesses  attest  a  will, 
and  are  at  that  time  competent.  It  remains  valid,  although  death 
or  supervening  disability  may  render  any  or  all  of  them  incapable. 
In  fact,  of  testifying  when  the  will  is  offered  for  probate:  Glllis 
V.  Glllis,  96  Ga.  1,  51  Am,  St.  Rep.  121.  An  attesting  witness  to 
a  will  must  be  competent  at  the  time  of  attestation.  If  then  com- 
petent, his  subsequent  incompetency,  from  any  cause,  will  not 
prevent  the  probate  of  the  will.  If  it  can  be  otherwise  satisfactorily 
proved.  The  rule  of  competency,  in  such  cases.  Is  defined  by 
statute  in  some  of  the  states:  In  re  Holt's  Will,  56  Minn.  83,  45 
Am.  St.  Rep.  434;  In  re  Sullivan's  WUl,  114  Mich.  180. 
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"Credible  Witnesses."— It  is  sometimes  required  by  the  statute 
that  a  will  shali  be  attested  by  a  certain  number  of  "credible  wit- 
nessess,"  and  the  expression,  as  thus  used,  means  competent  wit- 
nesses: Fisher  v.  Spence,  150  111.  253,  41  Am.  St.  Rep.  360;  Hawes 
V.  Humphrey,  9  Pick.  350,  20  Am.  Dec.  481;  In  re  Noble,  124  111. 
266;  Warren  v.  Baxter,  48  Me.  193;  Nixon  v.  Armstrong,  38  Tex, 
297;  Jones  v.  Larrabee,  47  Me.  474;  Hall  v.  Hall,  18  Ga.  40;  Spar- 
hawk  V.  Sparhawk,  10  Allen,  156;  Brown  v.  Pridgen,  56  Tex.  124; 
that  is,  witnesses  who  were  competent  to  testify  at  the  time  of 
the  attestation:  Estep  v.  Morris,  38  Md.  417,  424;  Hawes  v.  Hum- 
ph rey,  9  Pick.  350,  20  Am.  Dec.  481;  Higgins  v.  Carlton,  28  Md. 
115.  92  Am.  Dec.  666;  Haven  v.  Hilliard,  23  Pick.  10;  Taylor  v. 
Taylor,  1  Rich.  531;  Workman  v.  Dominick,  3  Strob.  589;  Warren 
V.  Baxter,  48  Me.  193.  A  witness  is  admissible  to  prove  the  exe- 
cution of  a  will,  "whom  the  law  will  trust  to  testify  to  a  jury": 
Amory  v.  Fellowes,  5  Mass.  219,  229;  Sparhawk  v.  Sparhawk,  10 
Allen,  155,  156.  The  requirement  of  the  statute  that  a  will  shall 
be  attested  by  a  certain  number  of  "credible  witnesses"  means 
that  it  shall  be  attested  by  such  persons  as  are  not  disqualified 
from  testifying  in  courts  of  justice  by  reason  of  mental  incapacity, 
interest,  the  commission  of  crime,  or  other  cause  excluding  them 
from  testifying  generally,  or  rendering  them  incompetent  in  re- 
spect to  the  particular  subject  matter  or  the  particular  suit:  Fuller 
V.  Fuller,  83  Ky.  345;  In  re  Noble,  124  111.  266,  270. 

Competent  Witnesses,  Who  Are,  Oenerally. — In  Louisiana,  women 
cannot  be  subscribing  witnesses  to  a  will:  Succession  of  Eubanks, 
9  La.  Ann.  147;  Succession  of  Roth,  31  La.  Ann.  315.  A  deaf  per- 
son is  also  disqualified  from  being  a  witness  to  a  testament.  A 
witness  who  does  not  understand  the  language  in  which  a  will  is 
dictated  and  written  down  Is  "intellectually  deaf."  Hence,  a  per- 
son who  neither  understands  nor  speaks  the  French  language  is 
not  competent  to  witness  a  will  framed  in  that  language:  Succes- 
sion of  Dauterive,  39  La.  Ann.  1092.  The  presumption  is  that  a 
person  under  fourteen  years  of  age  is  incompetent,  from  defect  of 
understanding,  to  attest  the  execution  of  a  will,  but  those  sup- 
porting the  will  may  rebut  this  presumption:  Carlton  v.  Carlton, 
40  N.  H.  14. 

In  general,  however,  the  competency  of  a  witness  is  presumed, 
and  the  burden  is  upon  the  party  objecting  to  him  to  make  his 
incompetency  clearly  appear:  Ferine  v.  Grand  Lodge  A.  O.  U.  W., 
48  Minn.  82,  91.  A  "credible"  attesting  witness  of  a  will  is  a  per- 
son who,  at  the  time  of  the  attestation,  was  a  person  competent  to 
be  sworn  and  to  testify  in  a  court  of  justice:  Carlton  v.  Carlton, 
40  N.  H.  14.  An  "escribano"  may  act,  under  the  civil  law,  in 
the  double  capacity  of  escribano  and  witness.  In  the  execution  of 
a  will;  and,  in  the  early  history  of  California,  a  will  was  valid, 
though  one  of  the  three  subscribing  witnesses  to  it  was  an 
alcalde  of  the  place:   Panaud  v.  Jones,   1   Cal.  488.    A  judge  of 
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probate  is  a  good  witness  to  a  will:  McLean  v.  Barnard,  1  Root, 
462;  Ford  v.  Ford,  2  Root,  232;  and  so  is  a  person  who  has  been 
convicted  of  crime,  but  fully  pardoned  therefor:  Diehl  v.  Rodgers, 
169  Pa.  St.  316,  47  Am.  St.  Rep.  908.  A  person  whose  name  Is 
written  by  another,  but  who  makes  his  mark  thereto,  Is  a  good 
'Subscribing  witness  to  a  will:  Ford  v.  Ford,  7  Humph.  91;  Gillis 
4t.  Gillis,  96  Ga.  1,  5,  51  Am.  St.  Rep.  121,  124,  and  numerous  cases 
there  cited;  Simmons  v.  Leonard,  91  Tenn.  183,  30  Am.  St.  Rep. 
875;  Lord  v.  Lord,  58  N.  H.  7,  42  Am.  Rep.  565.  A  statute  provid- 
ing that  an  illiterate  or  inflrm  witness  is  competent  to  attest  a 
will  by  his  mark,  "provided  he  can  swear  to  the  same,"  means 
that,  to  be  so  competent,  he  must  be  competent  as  a  witness  to 
testify  In  a  court  of  law  at  the  time  of  attesting  the  will,  and 
not  that  he  must  be  competent  to  swear  to  or  identify  his  mark 
at  the  time  the  will  Is  offered  for  probate.  Hiz  competency  at  the 
latter  time  is  immaterial,  for  if  he  is  then  incompetent,  the  fact 
that  he  made  the  mark  may  be  proved  by  other  witnesses:  Gillis 
V.  Gillis,  96  Ga.  1,  51  Am.  St.  Rep.  121. 

A  paper  purporting  to  be  a  will  and  signed  by  three  attesting 
witnesses  is  admissible  in  evidence  as  a  will,  under  a  statute  re- 
quiring that  it  shall  have  at  least  three  competent  witnesses,  al- 
though one  of  the  witnesses  was  an  attorney  at  law,  who  prepared 
the  paper  and  signed  it  as  an  attesting  witness  at  the  request  of 
the  testator;  and,  when  the  will  is  offered  for  probate,  the  at- 
torney is  competent  to  testify  as  to  the  testator's  mental  condi- 
tion, the  latter's  knowledge  or  ignorance  of  the  contents  of  the 
paper,  and  as  to  what  was  done  at  the  time  of  its  execution.  The 
existence  of  a  statute  declaring  "that  no  attorney  shall  be  com- 
petent or  compellable  to  testify  in  any  court  in  this  state  for  or 
against  his  client,  to  any  matter  or  thing,  knowledge  of  which  be 
may  have  acquired  from  his  client  by  virtue  of  his  relations  as 
attorney,"  does  not,  in  such  a  case,  render  incompetent  the  at- 
torney's testimony,  where  he  is  called  upon  to  state  what  oc- 
curred at  the  time  of  the  execution  of  the  will,  as  he  would  not  be 
testifying  "for  or  against  his  client,"  or  for  or  against  the  in- 
terests of  the  client's  estate:  O'Brien  v.  Spalding,  102  Ga.  490,  66 
Am.  St.  Rep.  202.  If  an  attorney  at  law  is  consulted,  with  re 
spect  to  a  testamentary  disposition  of  property,  in  the  capacity 
of  a  friend,  and  not  as  a  legal  adviser,  Is  nominated  executor, 
and  he  makes  and  delivers  to  another  person  a  memorandum  from 
which  a  will  is  subsequently  drafted  by  the  latter,  there  is  no 
relationship  of  attorney  and  client  between  the  attorney  and  the 
testator  as  to  the  preparation  of  the  will,  and  the  attorney  is 
a  competent  witness  as  to  what  occurred  at  the  time  of  such  con- 
sultation: O'Brien  y.  Spalding,  102  Ga.  490,  66  Am.  St  Rep.  202. 
Compare  the  monographic  note  to  this  case,  on  attorneys  as  wit- 
nesses, where  It  is  said  at  page  229:  "After  a  testator's  death,  and 
when  his  will  Is  presented  for  probate,  there  seems  to  be  no  good 
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reason  why  his  attorney  who  had  drawn  It  should  not  be  allowed, 
as  a  matter  of  public  policy,  to  testify  as  to  the  directions  given 
him  by  the  testator,  so  that  It  may  appear  whether  the  instrument 
presented  for  probate  Is  or  Is  not  the  will  of  the  alleged  testator; 
althousrh,  while  the  testator  lives,  the  attorney  drawing  his  will 
would  not  be  allowed,  without  the  consent  of  the  testator,  to 
testify  to  communications  made  to  blm  concerning  It  or  to  the 
contents  of  the  will  Itself." 

A  person  is  not  rendered  Incompetent  to  be  a  witness  to  & 
nuncupative  will,  through  a  mere  defect  of  hearing  or  of  sight: 
Major  V.  Esneault,  7  La.  Ann.  51.  And  the  fact  that  a  subscribing 
witness  to  a  will  has  talcen  from  the  executor  therein  named  a 
lease  of  personal  property  belonging  to  the  estate,  does  not  dis- 
qualify him  as  a  witness  for  proving  the  will:  Seguine  v.  Seguine, 
2  Barb.  385,  396.  The  testimony  of  a  subscribing  witness  to  a  will 
who  recognizes  his  signature  and  those  of  the  other  two  wit- 
nesses, but  who  has  no  recollection  of  the  actual  signing  or  of 
acquaintance  with  the  testator,  that  he  never  witnessed  a  will 
outside  of  his  bank,  la  competent:  Barbour  y.  Moore,  10  App.  D.  C. 
30. 

Competency  <is  Affected  by  Interest.— It  is  sometimes  prescribed 
by  statute  that  a  will  must  be  signed  by  a  certain  number  of 
^'disinterested"  witnesses:  Simmons  v.  Leonard,  91  Tenn.  183,  30 
Am.  St.  Rep.  875;  and  a  will  is  not  well  executed  where  it  Is  sub- 
-scribed  by  a  witness  who  has  an  interest  in  lands  devised  at  the 
time  of  attestation:  Allison  v.  Allison.  4  Hawks,  141.  At  common 
law,  the  interest  of  a  witness,  to  be  disqualifying,  must  be  a  pres- 
ent, certain,  and  vested  interest:  Lord  v.  Lord,  58  N.  H.  7,  42  Am. 
Kep.  565;  Hawes  v.  Humphrey,  9  Pick.  350,  20  Am.  Dec.  481; 
Warren  v.  Baxter,  48  Me.  193;  Will  v.  Sisters,  67  Minn.  335. 
Hence,  the  brother  and  heir  at  law  of  an  executrix,  having  no  such 
interest.  Is  a  competent  and  "credible"  witness  to  attest  the  will: 
Lord  V.  Lord,  58  N.  H.  7,  42  Am.  Rep.  565.  A  disinherited  heir 
at  law  is  also  a  competent  witness  in  support  of  the  will,  by  which 
he  Is  disinherited;  Smalley  v.  Smalley,  70  Me.  545,  35  Am.  Rep. 
-353;  Sparhawk  v.  Sparhawk,  10  Allen,  155;  and  a  testator's  sou,  to 
whom  no  lands  are  devised  by  the  will,  is  a  competent  subscribing 
witness,  although  it  might  be  to  his  interest  to  have  the  will  set 
aside  and  take  the  lands  by  descent:  Allen  v.  Allen,  2  Over.  172. 
An  heir  for  whom  no  provision  Is  made  In  the  will  Is  a  compe- 
tent subscribing  witness  thereto,  as  he  has  no  beneficial  interest: 
In  re  Will  of  Hoppe,  102  Wis.  54.  So  with  a  presumptive  heir  to 
the  devisor:  Old  v.  Old,  4  Dev.  500;  and  also  where  the  subscribing 
witness'  interest  in  the  devised  land  was  acquired,  after  the  tes- 
tator's death,  by  inheritance  from  the  devisee:  Maxwell  v.  Hill, 
89  Tenn.  584.  A  devisee  under  a  will  is  not  a  competent  witness 
to  prove  its  execution:  Crowley  v.  Crowley,  80  111.  460;  but  the 
husband  of  the  testator's  sister,  who  takes  no  interest  under  her 
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brother's  will  as  devisee,  legatee,  heir,  or  executrix,  Is  competent 
to  attest  the  will:  SllngloCf  v.  Bruner,  174  111.  561.  The  mere  fact 
that  a  person  has  pleaded  guilty  to  an  Indictment  for  forgery  does 
not  render  him  Incompetent  to  witness  a  will:  In  re  Noble,  124 
lU.  266,  270. 

"It  was,"  says  Brickell,  0.  J.,  In  Kumpe  r.  Coons,  63  Ala.  448, 
453,  "the  policy  of  the  common  law,  as  far  as  possible,  to  remove 
from  witnesses  all  temptation  to  bias  or  perjury.  It  was  incon- 
sistent with  this  policy  to  allow  a  will  to  be  established  or  sup- 
ported by  the  testimony  of  persons  taking  benefits  under  it.  A 
will,  written  or  prepared  by  a  legatee  or  devisee,  was,  and  is, 
regarded  with  Jealousy,  not  to  say  suspicion.  Attesting  witnesses, 
it  was  said,  were  called  around  the  testator  to  ascertain  and  testify 
to  his  sanity,  to  guard  him  from  fraud,  imposition,  or  undue  in- 
fluence. Therefore,  the  common  law.  If  there  were  not,  without 
the  devisee  or  legatee  attesting  the  execution  .of  the  will,  a  suffi- 
cient number  of  subscribing  witnesses  without  Interest  and  compe- 
tent, sacrificed,  not  the  gift  or  devise  to  the  attesting  witness, 
but  the  whole  will;  there  was  no  gift  or  devise  which  could  dis- 
appoint the  heir  at  law  of  his  Inheritance  or  the  next  of  kin  of 
the  shares  which  the  statute  of  distributions  appointed  them  to 
take.  Inconvenience  resulted  from  the  holding  of  wills  of  free- 
holds to  be  Invalid  because  of  the  interest  of  a  subscribing  wit- 
ness. Legislation  Intervened,  and  the  statute  of  25  George  II  was 
passed,  which  deprived  the  devisee  or  legatee  of  his  Interest  or 
benefit  under  the  will;  and  by  the  deprivation,  removing  tempta- 
tions to  fraud  or  perjury  springing  from  interest,  rendered  him  a 
competent  attesting  witness."  Similar  statutes  have  been  passed 
in  some  of  our  states:  Estep  v.  Morris,  38  Md.  417,  425;  Mercer  v. 
Mackin,  14  Bush,  434.  438;  Will  v.  Sisters,  67  Minn.  335;  Nixon  t. 
Armstrong,  38  Tex.  297.  It  seems  that  the  common  law  required 
no  particular  or  special  qualifications  In  persons  to  enable  them  to 
be  attesting  witnesses  to  wills.  No  difficulty  was  presented  until 
the  testator  died;  the  will  took  eCTect  and  the  attesting  witnesses 
were  recalled  to  prove  the  will.  The  rule  of  the  common  law 
then  interposed  and  prevented  all  parties  who  were  Interested  In 
the  matter  or  proceeding  then  pending  from  testifying  therein. 
Any  person  who  was  not  infamous,  Insane,  or  so  young  as  to  be 
wanting  in  discretion  was  a  competent  subscribing  witness  to  a 
will  at  the  time  of  attestation,  because  at  that  time  no  one  could 
have  any  fixed  interest  under  the  will,  as  it  might  be  altered  or 
destroyed  at  any  time  during  the  testator's  life.  It  was  only  af- 
ter the  testator's  death  that  the  will  took  effect  and  the  rights 
and  interests  of  legatees  and  others  vested,  and  they  then  be- 
came incompetent  to  prove  the  will  by  reason  of  their  interest: 
Per  Grason,  J.,  in  Estep  v.  Morris,  38  Md.  417,  425. 

Upon  the  theory  that  a  pecuniary  interest  disqualifies  a  witness, 
a  devisee  or  legatee  has  been  held  incompetent  as  a  witness  to 
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attest  or  prove  up  the  will  under  which  he  receives  a  benefit: 
Trotters    v.    Winchester,    1    Mo.   413;    Snelgrove   v.    Snelgrove,    4 
Desaus.  274;  Vrooman  v.  Powers,  47  Ohio  St.  191.    But  incompe- 
tency on  account  of  interest  has  been  swept  away  by  statute  in 
some  of  the  states,  and  parties  who  talie  an  interest  under  a  will 
are  competent  witnesses  to  prove  it,  though  they  were  subscribing 
witnesses   thereto:   Estep   v.   Morris,   38   Md.   417,  ^25;   Milton   v. 
Hunter,  13  Bush,  163,  169;  Cave  v.  Cave,  13  Bush,  452;  Mercer  v. 
Mackin,  14  Bush,  434;  Kumpe  v.  CJoons,  63  Ala.  448,  456.     A  dev- 
isee, however,  who  is  an  attesting  witness  and,  as  such,  proves 
the  execution  of  the  will,  thereby  renders  the  devise  to  himself 
void:  Mercer  v.  Macliin,  14  Bush,  434,  438;  but  a  beneficial  pro- 
vision in  a  will  in  favor  of  a  subscribing  witness  is  not  rendered 
void  by  the  New    York    statute,  even    where    he  was  examined 
as  such  on  the  probate,  if  his  examination  was  unnecessary  and  the 
will  could  be  proved  by  another  witness:  Corn  well  v.  Wooley,  1 
Abb.   App.   Dec.  441.    Section  8  of  the   Illinois  statute  of   wills 
provides,  in  substance,  that  any  beneficial  devise,  legacy,  or  In- 
terest made  or  given  to  a  subscribing  witness  to  the  execution  of 
any  will,  testament,  or  codicil  shall,  "as  to  such  subscribing  wit- 
ness, and  all  persons  claiming  under  him,  be  null  and  void."    This 
provision  is  construed  as  having  no  application  to  the  interests 
of  any  persons  other  than  those  who  are  attesting  witnesses,  and 
does  not  declare  such  interests  null  and  void.    Nor  does  the  fur- 
ther provision  of  the  statute  assume  to  render  competent  any  sub- 
scribing witnesses  other  than  those  to  whom  a  beneficial  devise, 
etc.,  was  made  or  given:  Fisher  v.  Spence,  150  111.  253,  41  Am.  St. 
Rep.  360.    In  Missouri,  the  beneficiaries  under  a  will  are  compe- 
tent witnesses  in  a  proceeding  to  test  its  validity,  notwithstanding 
a  statute  concerning  witnesses,  which  provides  that  where  one  of 
the  original  parties  to  the  cause  of  action  is  dead,  the  other  party 
•hall  not  be  permitted  to  testify:  Garvin  v.  Williams,  50  Mo.  206. 
If  the  interest  of  a  subscribing  witness  be  indirect  or  conse- 
quential only,  as  that  of  a  citizen  who  is  rated  for  taxes,  or  a 
pew-holder  in  a  church,  or  a  member  of  a  society,  where  the  will 
makes  bequests  for  the  benefit  of  the  poor  of  the  county,  or  to 
charitable  uses  of  such  church  or  society,  and  by  reason  of  its 
Indirectness    and    uncertainty    the   precise   interest   of   such    sub- 
Bcribing  witness  cannot  be  measured  or  ascertained  so  as  to  lapse 
into  the  estate,  such  interest  does  not  disqualify  the  witness,  but 
only  goes  to  his  credit:  Jones  v.  Habersham,  63  Ga.  146,  151.    A 
"disinterested"  witness  is  one  who  has  no  legal  interest,  such  as 
an  employs  of  a  charitable  institution  to  which  property  has  been 
bequeathed:  Combs'  Appeal,  105  Pa.   St.   155.    The  following  per- 
sons having  no  present,  certain,  or  vested  pecuniary  interest  in 
property  devised  or  bequeathed  by  will  have  been  held  competent 
attesting  witnesses  thereto:  An  inhabitant  of  a  town  to  which  a 
bequest  is  made  for  the  support  of  schools:  Piper  v.   Moulton,   72 
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Me.  155;  a  tax-paying  inhabitant  of  a  town  to  which  there  is  a 
bequest  or  devise  in  trust:  Marston,  Petitioner,  79  Me.  25,  47;  a 
member  of  a  parish  to  which  a  legacy  has  been  bequeathed,  where 
the  member  has  no  other  interest  in  the  legacy  than  as  such  mem- 
ber: Haven  v.  Hllliard,  23  Pick.  10;  an  inhabitant  of  an  incorporated 
society  to  whom  property  is  devised  for  the  support  of  a  school: 
Cornwell  ▼.  Isham,  1  Day,  35,  2  Am.  Dec.  50;  a  member  of  an  in- 
corporated religious  order  to  which  another  member  has  devised 
and  bequeathed  all  his  property:  Will  v.  Sisters,  67  Minn.  335;  a 
member  of  &  corporation  to  which  property  is  given  by  a  will  in 
trust  for  chuiritable  uses:  Loring  v.  Park,  7  Gray,  42;  a  tax-paying 
inhabitant  of  a  town  and  member  of  a  congregational  society,  to 
which  there  has  been  a  devise  and  bequest  for  the  support  of  a 
minister  and  for  the  support  of  schools:  Eustis  v.  Parker,  1  N. 
H.  273;  and  one  of  the  original  corporators  and  continuing  members 
of  a  charitable  corporation,  to  which  property  has  been  devised 
and  bequeathed,  although  such  person  may  have  a  contingent  in- 
terest in  the  property  of  the  corporation  upon  Its  possible  dis- 
solution: Qulnn  V.  Shields,  62  Iowa,  120,  49  Am.  Rep.  141.  The 
privilege  of  attending  public  worship  a  ad  the  advantage  of  educa- 
tion do  not  constitute  such  an  interest  as  will  disqualify  a  wit- 
ness; and  the  fact  that  a  person  is  a  member  of  a  particular  church 
and  society,  worshiping  in  a  certain  meeting-bouse,  or  that  he  owns 
a  pew  in  that  house,  does  not  of  itself  create  in  him  any  direct, 
certain,  legal,  vested  personal  Interest  in  a  legacy  to  that  church 
and  society.  Hence,  he  is  not  disqualified  from  witnessing  a  will 
in  which  such  bequest  Is  made:  Warren  v.  Baxter,  43  Me.  193.  A 
witness  Is  not  Incompetent  to  attest  a  will  because  he  resides  in 
a  portion  of  a  town  to  which  the  testator  bequeathed  certain  prop- 
erty through  the  medium  of  trustees  after  a  life  estate  in  the  tes- 
tator's wife:  Hawes  v.  Humphrey,  9  Pick.  850,  20  Am.  Dec.  481; 
and  the  fact  that  a  witness  to  a  will,  at  the  time  of  its  execution, 
received  from  the  testator  a  deed  of  certain  land,  in  settlement  of 
affairs  between  him  and  the  witness,  does  not  render  him  an  in- 
competent witness  where  bis  mother  is  the  principal  devisee  under 
the  will:  Nash  v.  Reed,  46  Me.  168. 

If  a  subscribing  witness  to  a  will  was  incompetent,  by  reason 
of  taking  an  Interest  thereunder,  at  the  time  of  attestation,  the 
attestation  is  a  nullity,  and  the  witness  cannot  become  compe- 
tent on  the  probate  of  the  will  by  releasing  his  interest  thereun- 
der. As  we  have  said  above,  be  must  have  been  competent  at  the 
time  of  attestation.  That  a  release  is  Ineffectual  for  such  a  pur- 
pose, see  Kumpe  T.  Coons,  63  Ala.  448,  463;  Vrooman  v.  Powers, 
47  Ohio  St.  191;  Workman  v.  Domlnlck,  3  Strob.  689;  Allison  v. 
Allison,  4  Hawka,  141.  Contra,  Kerns  t.  Soxman,  16  Serg.  &  R. 
815.  Nor  can  his  Incompetency  be  removed  by  a  renunciation  of 
his  Interest  upon  the  trial  of  an  Issue  to  contest  the  will:  Vroo- 
man v.  Powers,  47  Ohio  St.  191.  In  Texaa,  It  is  held  that  a  will 
Am.  St.  Rep.  Vol.  LXXVII.-4t 
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is  not  void  because  all  of  the  attesting  witnesses  are  interested 
therein;  that  its  probate  by  a  legatee  who  releases  the  legacy 
Is  valid  as  to  all  of  the  will  except  the  legacies  to  subscribing  wit- 
nesses; and  that  the  will  so  proved  is  void  as  to  such  legacies: 
Nixon  T.   Armstrong,  38  Tex.  297. 

Competency  of  Executors  and  Their  Wives. — One  named  as  an 
executor  in  a  will  of  personal  property  has  been  held  an  incompe- 
tent witness  to  attest  the  same:  Worliman  v.  Dominiclc,  3  Strob. 
589;  because  the  office  of  executor,  with  the  commissions  legally 
Incident  to  it,  is  an  office  of  profit,  and  the  appointment  gives  to 
the  nominee  an  interest  in  the  will,  disqualifying  him  from  sub- 
scribing thereto  as  a  witness:  Taylor  v.  Taylor,  1  Rich.  531;  Tucker 
v.  Tucker,  5  Ired.  161;  Morton  v.  Ingram,  11  Ired.  368;  Gunter  v. 
Gunter,  3  Jones,  441;  Mathis  v.  Guffln,  8  Rich,  Eq.  79;  Wilkins  v. 
Taylor,  8  Rich.  Eq.  291;  and  which  he  cannot  renounce  and  re- 
lease so  as  to  make  himself  a  competent  witness  at  the  time  of  the 
attestation:  Gunter  v.  Gunter,  3  Jones,  441;  Morton  v.  Ingmm,  11 
Ired.  368;  Workman  v.  Dominlck,  3  Strob.  589.  But  the  pre- 
vailing opinion  is  that  an  executor  named  in  a  will  is  a  compe- 
tent witness  to  support  it  on  the  probate  thereof,  where  he  is 
one  of  the  subscribing  witnesses  thereto:  Henderson  v.  Kenner,  1 
Rich.  474;  Wyman  v.  Symmes,  10  Allen,  153;  Rngg  v.  Rugg,  21  Hun, 
383;  Estate  of  Levy,  1  Tuck.  87;  Harper  v.  Harper,  1  Thomp.  & 
C.  351;  Jones  r.  Larrabee,  47  Me.  474;  especially  where  he  takes 
no  benefit  under  the  will:  Richardson  v.  Richardson,  35  Vt.  238; 
Panaud  v.  Jones,  1  Cal.  488;  Meyer  v.  Fogg,  7  Fla.  292,  68  Am. 
Dec.  441.  An  executor  named  in  the  will  has  no  such  interest 
in  the  estate  as  to  make  him  incompetent  to  be  an  attesting  wit- 
ness to  the  will:  Wyman  v.  Symmes,  10  Allen,  153;  and  whatever 
interest,  be  it  ofllcial  or  other,  which  the  executor  derives  from 
his  being  nominated  in  the  will  is  frustrated  by  the  operation  of 
•the  statute  in  many  jurisdictions:  Harleston  v.  Corbett,  12  Rich. 
604,  607;  Estep  v.  Morris,  38  Md.  417;  Noble  v.  Burnett,  10  Rich. 
505;  Murphy  v.  Murphy,  24  Mo.  526.  An  executor  is  not  an  in- 
competent witness  to  a  will  unless  he  is  a  legatee  or  devisee,  or 
has  an  interest  in  the  estate  bequeathed  to  him.  His  interest  to 
the  extent  of  commissions  to  which  he  may  be  entitled  as  executor 
will  not  be  snch  as  will  exclude  him:  Meyer  v.  Fogg,  7  Fla.  292,  68 
Am.  Dec.  441.  And  where  he  is  to  be  given  a  fixed  sum  in  ad- 
dition to  whatever  his  commissions  may  be  for  his  services  "in 
taking  care  of  and  settling  the  estate,"  this  does  not  make  him 
interested  in  the  event  of  the  probate  proceedings  as  a  legatee 
under  the  will,  because  he  reuders  services  for  the  sum  so  given: 
Reeve  v.  Crosby,  3  Redf.  74.  An  executor  is  a  "disinterested"  wit- 
ness: Jordan's  Estate,  161  Pa.  St.  393.  Furthermore,  where  the 
statute  allows  parties  in  interest  to  testify,  an  executor  named  In 
a  will  is  a  competent  witness  for  the  purpose  of  probating  it: 
Spiegelhalter's  Will,  1  Pennewill  (Del.),  5;  Baker  v.  Bancroft,  79 
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Ga.  672.  Under  the  statute  of  Maryland,  a  party  who  takes  sm 
interest  under  a  will  is  a  competent  witness  to  prove  it;  and  one 
who  Is  the  exeeiitor  of  a  will  and  also  a  guardian  thereunder  of 
Infant  devisees  Is  competent  to  attest  the  will  and  to  prove  it: 
Estep  ▼.  Morris,  88  Md.  417.  One  named  as  executor  in  a  will  is 
not  prohibited,  under  the  laws  of  New  York,  from  being  a  wit- 
ness thereto,  nor  Is  he  by  such  laws  rendered  incompetent  as  a 
witness  upon  probate  of  the  will  to  prove  its  execution:  Children's 
Aid  Soc.  y.  Loveridge.  70  N.  Y.  387,  392. 

The  executor  named  in  a  will  being  a  competent  attesting  wit- 
ness thereto,  where  he  has  no  beneficial  interest  therein  other 
than  the  commissions  allowed  by  law  for  his  services,  his  wife  is 
a  competent  subscribing  witness  to  the  will:  Stewart  v.  Harriman, 
56  N.  H.  25,  22  Am,  Rep.  408;  In  re  Will  of  Lyon,  96  Wis.  339,  65 
Am.  St.  Rep.  52;  Piper  v.  Moulton,  72  Me.  155.  A  minor  son  of 
a  legatee,  also  named  as  executor  in  a  will,  may  be  a  competent 
witness  to  its  execution:  Jones  v.  Tebbetts,  57  Me.  572. 

Competency  of  Legatees  and  Devisees— Husband  and  Wife.— la 
some  jurisdictions  a  legatee  Is  Incompetent  as  an  attesting  witness 
to  a  will,  and  It  cannot  be  proved  by  him  on  the  ground  that  he 
Is  interested:  Starr  v.  Starr,  2  Root,  303;  Succession  of  Hall.  28 
La.  Ann.  57;  Trotters  v.  Winchester,  1  Mo.  413;  and  a  witness  to 
a  codicil  who  Is  a  legatee  under  the  will  Is  incompetent  to  prove 
the  codicil  or  the  sanity  of  the  testator  at  the  time  of  making  it: 
Gass  V.  Gass,  3  Humph.  278.  A  witness  to  a  will  who  Is  "bene- 
ficially Interested"  under  It  Is  rendered  Incompetent,  by  the  stat- 
utes of  the  state  of  Maine,  as  a  witness  to  the  will:  Appeal  of 
Trinitarian  etc.  Church,  91  Me.  416.  But  In  other  Jurisdictions  the 
interest  of  a  witness  does  not  disqualify  him,  and  a  legatee  or 
^ievisee  Is  a  competent  witness  to  attest  the  will  and  to  estab- 
lish it:  Gamache  v.  Gambs,  52  Mo.  287;  Jones  ▼.  Habersham,  63 
<5a.  146;  Harper  v.  Harper,  1  Thomp.  &  C.  351,  359. 

It  must  be  borne  In  mind,  however,  that  while  a  subscribing  wit- 
ness, who  Is  also  a  legatee  or  devisee  under  the  will,  is  compe- 
tent, the  statute  frequently  makes  the  legacy  or  devise  to  him  void, 
leaving  the  other  parts  of  the  will  to  stand:  Jones  y.  Habersham, 
63  Ga.  146;  Fowler  v.  Stagner,  55  Tex.  393;  Nixon  y.  Armstrong, 
38  Tex.  296,  300.  The  beneficiary,  by  the  very  act  of  subscribing 
the  will  as  a  witness,  avoids  the  bequest.  His  competency  and 
credibility  as  a  witness  to  establish  the  will  ar«,  therefore,  "the  re- 
sult of  the  nullity  of  the  bequest  to  him":  Fowler  t.  Stagner,  55 
Tex.  893,  899.  A  legacy  to  a  subscribing  witness  to  the  will  \a 
valid.  In  New  York,  If  the  legatee  Is  not  sworn  as  an  attesting 
witness  to  the  execution  of  the  will:  Oaw  y.  Robertson,  5  N.  Y. 
125,  133.  One  who  takes  a  small  legacy,  depriving  him  of  a  larger 
estate  as  heir,  Is  a  competent  attesting  witness  to  the  will,  for 
he  is  not  to  be  regarded  as  "beneficially  Interested"  thereunder: 
Smalley    r.   Smalley,   70   Me.   545,  35   Am.    Rep.   858.    Under   the 
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statute  of  Missouri  the  release  of  a  legacy  and  renunciation  of  an 
executorship  by  an  attesting  witness  to  a  will  restores  his  compe- 
tency, as  such  witness:  Grimm  v.  Tittman,  113  Mo.  56,  63. 

At  common  law  neither  husband  nor  wife  is  a  competent  witness 
to  the  other's  will:  Hodgman  v.  Kittredge,  67  N.  H.  254,  68  Am. 
fit.  Rep.  661.  In  some  of  the  states  a  wife  is  held  not  to  be  a^ 
competent  witness  to  her  husband's  will:  Pease  v.  Allis,  110  Mass. 
157,  14  Am.  Bep.  591;  and  she  is  held  not  to  be  a  competent  wit- 
ness to  a  will  containing  a  devise  to  her  husband:  Sullivan  v.  Sul- 
livan, 106  Mass.  474,  8  Am.  Rep.  356.  The  husband  or  wife  of  one 
named  as  devisee  or  legatee  in  a  will  is  not  a  competent  witness 
to  prove  the  execution  of  the  will,  even  as  to  devises  and  bequests 
made  to  persons  other  than  to  the  wife  or  husband  of  such  wit- 
ness, and  Is  not  rendered  competent  by  a  release  by  the  devisee 
or  legatee  of  all  his  or  her  right,  title,  interest,  and  claim  under 
the  will:  Fisher  v.  Spence,  150  lU.  253,  41  Am.  St  Rep.  360.  It 
is  sometimes  provided  by  statute  that  a  husband  shall  not  be  a 
subscribing  witness  to  his  wife's  will:  Dickinson  v.  Dicliinson,  61 
Pa.  St.  401. 

Under  a  statute  which  provides  that  any  beneficial  devise  or 
legacy  given  in  a  will  to  a  subscribing  witness  thereto  shall  be 
void  unless  there  are  three  other  competent  witnesses  to  the  same, 
a  devise  to  the  wife  of  one  of  three  subscribing  witnesses  renders 
the  husband  incompetent  as  a  subscribing  witness,  and  the  will 
invalid:  Hodgman  v.  Kittredge,  67  N.  H.  254,  68  Am.  St  Bep.  661. 
So,  under  such  a  statute,  a  wife  was  one  of  the  three  subscribing 
witnesses  to  a  will  containing  a  devise  to  her  husband.  It  was 
contended  that  the  devise  to  the  husband  was  a  "beneficial  devise" 
to  the  wife,  and  therefore  void,  leaving  her  a  competent  attesting 
witness  to  the  rest  of  the  will;  but  it  was  held  that  the  contention 
could  not  be  maintained,  and  that,  there  not  being  the  designated 
number  of  competent  witnesses  required  by  law,  the  will  was 
invalid:  Sullivan  v.  Sullivan,  106  Mass.  474,  8  Am.  Rep.  356.  And 
in  Vermont,  a  will  executed  and  presented  for  probate,  prior  to 
the  statute  of  1884,  was  void  if  one  of  the  three  witnesses  to  it 
was  the  husband  of  one  of  the  legatees:  Giddings  v.  Turgeon,  58 
Vt.  106.  In  Ohio,  a  verbal  will  respecting  personal  estate  is  valid 
If  reduced  to  writing  and  "subscribed  by  two  competent  disin- 
terested witnesses,"  but  if  one  of  the  witnesses  is  a  legatee  under 
the  will  and  the  other  Is  his  wife,  the  husband  1b  not  a  "compe- 
tent disinterested"  witness,  and  the  will  is  invalid:  Vrooman  v. 
Powers,  47  Ohio  St  191. 

On  the  other  hand  are  cases  holding  that  a  married  pei'son  is 
not  incompetent  to  attest  a  will  simply  because  the  husband  or 
wife  of  sr  h  person  is  a  beneficiary  under  the  will,  and  that  he 
can  become  incompetent  only  upon  a  single  contingency,  and  that 
is  where  such  interested  party  shall  become  a  contestant  on  the 
subsequent  probate  of  the  will:  In  re  Holt's  Will,  56  Minn.  33,  45 
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Am.  St.  Rep.  434.  Thus  a  husband's  act  In  subscribing  a  will 
devising  real  estate  to  his  wife  does  not  disqualify  him,  on  the 
ground  of  Interest,  from  being  a  competent  witness  in  support  of 
the  will:  Bates  v.  Officer,  70  Iowa,  343;  Lippincott  t.  WilJofC,  54 
N.  J.  Eq.  107;  and  a  wife  is  a  competent  subscribing  witness  to  a 
will  though  her  husband  is  a  legatee  under  it:  Hawkins  v.  Hawkins, 
54  Iowa,  443.  Under  the  New  York  statute,  similar  to  that  of  25 
George  II,  chapter  6,  depriving  beneficiaries,  who  were  subscribing 
witnesses  to  the  will,  of  their  interest  thereunder,  leaving  them 
competent  attesting  witnesses,  it  has  been  held  that  where  a 
husband  or  wife  is  a  witness  to  a  will  containing  a  legacy  or  de- 
vise to  the  other,  such  legacy  or  devise  is  void,  and  that  the 
legatee  or  devisee  Is  a  competent  witness  to  the  will:  Jackson  v. 
Woods,  1  Johns.  Cas.  163;  Jackson  y.  Durland,  2  Johns.  Gas.  314. 
See,  also.  Cannon  v.  Setzier,  6  Rich.  471.  But,  under  the  statutes 
of  Texas,  it  is  held  that  the  wife  of  a  legatee  is  competent  as  a 
subscribing  witness  to  testify  to  the  execution  of  the  will  in  a 
proceeding  for  its  probate;  that  neither  her  relationship  nor  her 
Interest  aCfocts  her  competency;  and  that  the  will  should  be  ad- 
mitted to  probate  without  qualification  as  to  the  legacy  therein 
contained  In  favor  of  the  IjAisband:  Gamble  v.  Butchee,  87  Tex. 
643,  647.  So,  In  Minnesota,  it  is  held  that  a  statute  making  void  a 
legacy  to  an  attesting  witness  to  a  will  does  not  apply  to  the  hus- 
band or  wife  of  such  witness,  as  neither  has,  under  existing  laws, 
any  present,  direct,  or  certain  interest  in  a  legacy  to  the  other: 
In  re  Holt's  Will,  56  Minn.  33,  45  Am.  St.  Rep.  434.  And  under 
a  statute  which  makes  a  devisee  or  one  beneficially  interested  in 
a  will  disqualified  as  a  subscribing  witness  thereto,  it  has  been 
held  that  the  appointment  of  the  husband  of  a  devisee  as  executor 
does  not  disqualify  him  from  attesting  the  will  as  a  subscribing 
witness:  Lippincott  r.  WikoCf,  54  N.  J.  Eq.  107,  110. 

Proof  of  Will.— The  law  does  not  require  a  will  to  be  proved  as 
well  as  attested  by  a  specific  number  of  witnesses.  A  will  may  be 
proved  by  one  witness  though  it  must  be  attested  by  two.  In 
other  words,  the  number  of  witnesses  required  to  prove  a  will 
may  be  less  than  the  number  of  subscribing  witnesses  demanded 
by  the  statute:  Jesse  v.  Parker,  6  Gratt.  57,  52  Am.  Dec.  102;  Cheat- 
ham V.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  650;  Lindsay  v.  Mc- 
Cormack,  2  A.  K.  Marsh.  229.  12  Am.  Dec.  387;  I^Amberts  v.  Cooper, 
28  Gratt.  61;  Hall  v.  Sims,  2  J.  J.  Marsh.  509;  Harper  v.  Wilson, 
2  A.  K.  Marsh.  405;  MIckle  v.  Matlack.  17  N.  J.  L.  86;  Webb  v. 
Dye,  18  W.  Va.  376;  Crusoe  v.  Butler,  36  Miss.  160;  Telford  r. 
Barney,  1  G.  Greene,  575,  502.  The  Pennsylvania  statute  re- 
quires a  will  to  be  proved  by  "two  or  more  competent  witnesses," 
but  it  does  not  require,  nor  is  it  necessary,  that  they  shall  be 
subscribing  witnesses:  Simrell's  Estate.  154  Pa.  St.  604,  35  Am. 
St.  Rep.  804;  Derr  v.  Greenawalt.  70  Pa.  St.  239;  Carson's  Appeal. 
58  Pa.  St  483;  Greenough  y.  Greenough,  11  Pa.  St  489,  51  Am.  Dec 
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567;  Jones  t.  Murpby,  8  Watts  &  S.  275,  295;  Hock  t.  Hock,  Q 
Serg.  &  R.  47. 

The  general  rule  is  that  proof  of  a  will  by  other  than  the  testi- 
mony of  a  subscribing  witness  is  not  permissible  where  such  a 
witness  is  known,  is  a  resident  of  the  state,  and  his  evidence 
can  be  obtained:  Stow  v.  Stow,  1  Kedf.  305;  Sweet's  Case,  [1891] 
Prob.  400,  402.  All  the  subscribing  witnesses  to  a  will  living  in 
the  state  and  competent  to  testify  ought,  it  has  been  held,  to  be 
sworn  and  examined  before  the  surrogate  when  the  will  is  sought 
to  be  proved  and  admitted  to  probate:  Jauncey  t.  Thorne,  2 
Barb.  Ch.  40,  45  Am.  Dec.  424;  and  in  Mississippi  a  will  can- 
not be  admitted  to  probate  unless  all  the  subscribing  witnesses, 
alive  and  within  the  control  of  the  process  of  the  court,  are  pro- 
duced to  testify:  Evans  v.  Evans,  10  Smedes  &  M.  402.  A  statutory 
requirement  that  all  the  witnesses  must  be  examined  applies  only 
where  they  are  all  in  the  state:  Swenarton  v.  Hancock,  22  Hun,  38; 
but  the  mere  absence  of  a  subscribing  witness  from  the  state, 
abroad  on  a  journey  or  tour,  does  not  authorize  proof  of  the  will 
by  proving  the  handwriting  of  the  testator  and  of  the  witness,  for 
such  a  witness  does  not  reside  out  of  the  state:  Stow  v.  Stow,  1 
Bedf.  305.  Whatever  the  practice  may  require  as  to  calling  all  of 
the  attesting  witnesses,  there  is  no  rule  of  law  which  requires  them 
all  to  be  examined  at  the  outset.  The  order  in  which  witnesses 
shall  be  called  is  a  matter  of  discretion  with  the  court,  and  if  proof 
of  the  will  is  suflBciently  made  by  the  subscribing  witnesses  pro- 
duced, the  others  need  not  be  sworn:  Howes  v.  Colburn,  165  Mass. 
385,  386;  Cheatham  v.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  650; 
Mickle  V.  Matlack,  17  N.  J.  L.  86;  Whitenack  v.  Stryker,  2  N.  J. 
Eq.  8;  but  see  Abbott  v.  Abbott,  41  Mich.  540.  Proof  of  a  will  by 
one  of  the  attesting  witnesses  is  sufficient  If  he  can  testify  to  a 
compliance  with  all  the  requirements  of  the  statute  as  to  the  exe- 
cution, acknowledgment,  and  attestation.  Any  one  of  the  sub- 
scribing witnesses  may  prove  the  execution  of  the  will  and  its  due 
attestation  by  himself  and  the  others,  and  if  his  testimony  is  satis- 
factory, it  is  sufficient.  If  it  were  otherwise,  the  proof  of  a  duly 
^attested  will  might  be  defeated  by  the  death  or  forgetfulness  of 
.some  of  the  other  witnesses:  Jackson  v.  Vickory,  1  Wend.  406,  19 
Am.  Dec.  522;  Cheatham  v.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  650; 
Mickle  V.  Matlack,  17  N.  J.  L.  86;  Welch  v.  Welch,  9  Rich.  133; 
Tynan  v.  Paschal,  27  Tex.  286,  84  Am.  Dec.  619;  Jones  v.  Roberts, 
96  Wis.  427;  Compton  v.  Mitton,  12  N.  J.  L.  70;  Barney  v.  Chitten- 
den, 2  G.  Greene,  165;  Lamberts  v.  Cooper,  29  Gnatt.  61;  In  re  Dock- 
Btader,  6  Dem.  (N.  Y.)  106;  Dack  v.  Dack,  84  N.  Y.  663;  Matter  of 
Bernsee,  141  N.  Y.  389;  Overall  v.  Overall,  Litt.  Sel.  Cas.  501;  Wor- 
Bham  V.  Worsham,  5  Leigh,  589;  Cowles  v.  Reavis,  109  N.  C.  417; 
Welch  V.  Welch,  2  T.  B.  Mon.  83,  15  Am.  Dec.  126,  and  extended 
note  thereto  on  proving  a  will  by  one  witness:  Dewey  v.  Dewey,  1 
Met.  349,  35  Am.  Dec.  367;  Swift  t.  Wiley,  1  B.  Mon.  114,  116; 
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Doran  v.  Mullen,  78  III.  342;  Hall  v.  Sims,  2  J.  J.  Marsh.  509;  Gwintt 
T.  Radford,  2  Lltt.  137;  Harper  v.  Wilson,  2  A.  K.  Marsh.  465;  Lind- 
say V.  McCormack,  2  A.  K.  Marsh.  229,  "12  Am.  Dec.  387.  CJontra,. 
Burwell  v.  Corbin,  1  Rand.  131,  10  Am.  Dec.  494.  As  said  la 
Barney  v.  Chittenden,  2  G.  Greene,  165,  the  probate  of  a  will  may 
be  granted  upon  the  testimony  of  one  subscribing  witness  where  it 
appears  to  the  court  that  no  person  interested  intends  to  object  to 
it.  Proof  of  the  due  execution  of  a  will  by  at  least  one  subscribing 
witness  is  required,  by  the  statute  of  Texas,  if  living  and  within 
the  Jurisdiction  of  the  court:  Tynan  v.  Paschal,  27  Tex.  286,  84  Am. 
Dec.  619. 

The  rule  prevailing  In  the  American  courts  Is  that  a  will  majr 
be  proved  by  one  of  the  subscribing  witnesses  if  he  can  testify  that 
all  the  solemnities  required  by  statute  were  observed;  if  not,  the 
other  witnesses  must  be  produced,  if  living  and  within  the  juris- 
diction of  the  court:  Jackson  y.  Le  Grange,  19  Johns.  386,  10  Am. 
Dec.  237.  If  the  witness  can  testify  only  to  his  own  part  in  the 
transaction,  the  other  witnesses  must  be  produced,  if  living  and 
within  the  jurisdiction  of  the  court:  Jackson  v.  Vickory,  1  Wend. 
406,  19  Am.  Dec.  522.  Where  three  subscribing  witnesses  are  re- 
quired, the  will  may  be  proved  by  two  of  them,  as  well  as  one,, 
who  can  testify  to  the  necessary  facts:  Deakins  v.  Hollis,  7  Gill  & 
J.  311;  Patten  v.  Tallman,  27  Me.  17;  McKeen  v.  Frost,  46  Me.  239. 
Two  witnesses  are  required  in  Tennessee  to  prove  the  execution  of 
a  will  of  personalty:  Moore  v.  Steele,  10  Humph.  562;  but  the  dis- 
tinction between  wills  of  realty  and  personalty  does  not  exist  in  all 
of  the  states.  It  does  not  exist  under  the  probate  laws  of  Cali- 
fornia: Adams  y.  De  Cook,  1  McAll.  253. 

A  lost  or  destroyed  will  may  be  proved,  as  a  rule,  by  one  only  or 
more  subscribing  witnesses,  though  it  must  have  been  attested  by 
at  least  two  witnesses:  Dan  v.  Brown,  4  Cow.  483,  16  Am.  Dec. 
896;  Skeggs  v.  Horton,  82  Ala.  352;  Harris  v.  Harris,  26  N.  Y.  433; 
Wyckoff  y.  Wyckoff,  16  N.  J.  Eq.  401;  Dickey  v.  Malechi,  6  Mo. 
177,  34  Am.  Dec.  130;  Grabam  v.  O'Fallon,  3  Mo.  507;  In  re  Harris' 
Estate,  10  Wash.  555;  In  re  Page,  118  111.  576,  59  Am.  Kep.  395. 
The  fact  that  a  will  la  lost  does  not  dispense  with  proof  of  facts 
which  must  be  established  in  order  to  give  effect  to  the  testamen- 
tary disposition  if  it  were  produced  before  the  court.  Hence,  the 
testimony,  whether  by  one  or  more  witnesses,  must  show  a  com- 
pliance with  the  statute  relating  to  its  execution:  Tynan  v.  Paschal, 
27  Tex.  280.  84  Am.  Dec.  619;  In  re  Page,  118  111.  676,  59  Am.  Rep. 
395;  In  re  Harris'  Estate,  10  Wash.  555;  Skeggs  v.  Horton,  82  Ala. 
352.  A  lost  or  destroyed  will  may  be  established  upon  satisfactory 
proof  aliunde  of  its  loss  or  destruction,  and  of  its  contents  or  sub- 
stance; but  such  proof,  whether  made  by  one  witness  or  by  many, 
must  be  clear,  satisfactory,  and  convincing:  WyckoCf  v.  Wyckoff, 
16  N.  J.  Eq.  401,  406;  Coddington  y.  Jenner.  67  N.  J.  Eq.  528.  In 
Georgia,  however,  the  execution  of  a  lout  will  must  be  proved  by 
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three  subscribing  witnesses,  If  In  life  and  within  the  jurisdiction  of 
the  court,  as  in  the  case  of  the  probate  of  a  will  in  solemn  form: 
Kitchens  v.  Kitchens,  39  Ga.  168,  99  Am.  Dec.  453. 

If  the  testimony  of  the  witnesses,  whether  one  or  more,  and  the 
surrounding  circumstances  show  that  all  of  the  solemnities  required 
by  statute  m  the  execution,  aclinowledgment,  and  attestation  of  a 
A'ill  have  been  observed,  the  will  is  well  proved:  Hayes  v.  West,  37 
Ind.  21;  Bice  v.  Hall,  120  111.  597,  603;  Doran  v.  Mullen,  78  111.  342; 
Jaclison  V.  Vickory,  1  Wend.  406,  19  Am.  Dec.  522;  otherwise  the 
proof  is  insufficient:  Jaclison  v.  Le  Grange,  19  Johns.  386,  10  Am. 
Dec.  237;  Keyl  v.  Fenchter,  56  Ohio  St.  424,  431;  Burwell  v.  Corbin, 
1  Rand.  131,  10  Am.  Dec.  494;  Johnson  v.  Dunn,  6  Gratt.  625;  Chap- 
pell  V.  Trent,  90  Va.  849;  Remsen  v.  Brinclierhoff,  26  Wend.  325,  37 
Am.  Dec.  251;  Crowley  v.  Crowley,  80  111.  469;  Sullivan  v.  Sullivan, 
106  Mass.  474,  8  Am.  Rep.  356;  In  re  Macliay,  44  Hun,  571.  The 
fact  that  two  of  the  subscribing  witnesses  to  a  will  do  not  swear 
to  all  the  formalities  required  by  law  will  not  invalidate  the 
will,  where  the  other  subscribing  witness  testifies  positively  to  those 
formalities,  and  the  certiflcate  of  attestation,  signed  by  all  of  the 
witnesses,  affirms  the  existence  of  all  the  facts  requisite  to  a  valid 
will:  Nelson  v.  McGiCCei-t,  3  Barb.  Ch.  158,  49  Am.  Dec.  170. 

Before  a  will  can  be  admitted  to  probate  in  the  state  of  Illinois, 
subscribing  witnesses  must,  among  other  things,  swear  that  they 
believed  the  testator  to  be  of  sound  mind  and  memory  at  the  time 
the  will  was  signed  and  attested:  Crowley  v.  Crowley,  80  111.  4t>y; 
Bice  V.  Hall,  120  111.  597;  Fry  v.  Morrison,  159  111.  244;  Canatsey  v. 
Canatsey,  130  111.  397.  Such  belief,  so  far  as  belief  is  concerned, 
is  sufficient  to  admit  the  will  to  probate.  The  right  to  probate  the 
will  is  not  dependent  upon  the  belief  of  the  attesting  witnesses 
formed  after  their  attestation:  In  re  Will  of  Ingalls,  148  111.  287.  If 
one  of  the  subscribing  witnesses  testifies  that  he  does  not  Ixnow 
whether  the  testator  was  of  sound  mind  or  not— that  he  might  have 
been  or  might  not— this  is  insufficient.  He  should  be  interrogated 
as  to  his  belief.  While  he  may  have  no  positive  linowledge,  he 
undoubtedly  has  an  opinion  which  the  law  requires  he  should  state: 
Allison  V.  Allison,  46  111.  61,  92  Am.  Dec.  237;  and  see  Bice  v.  Hall, 
320  111.  597. 

The  attesting  witnesses  of  a  will  are  competent,  on  the  trial  of 
a  contest  thereof  in  chancery,  to  testify  as  to  the  testator's  mental 
capacity:  Entwistle  v.  Meilsie,  180  Hi.  9;  but  the  will  may  be  es- 
tablished even  against  their  testimony,  and  the  party  sustaining  the 
will  is  not  bound  to  call  them,  although  a  failure  to  do  so,  unex- 
plained, might  be  regarded  as  a  suspicious  circumstance:  Rigg  v. 
Wilton,  13  111.  15,  54  Am.  Dec.  419;  but  see  Jauncey  v.  Thome,  2 
Barb.  Ch.  40,  45  Am.  Dec.  424,  showing  that  all  the  subscribing 
witnesses  to  a  will,  according  to  the  rule  of  the  English  court  of 
chancery,  must,  when  a  bill  is  filed  to  establish  a  will,  be  called 
and  examined  by  the  complainant,  if  they  are  living  and  compe- 
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tent  to  testify,  In  order  to  give  tlie  adverse  party  an  opportunity  to 
cross-examine  them  respecting  the  sanity  of  the  testator,  and  the 
circumstances  attending  the  execution  of  the  will;  and  that  this 
rule  applies  to  the  trial  of  an  issue  of  devisavit  vel  non  out  of 
chancery.  This  rule  is  followed  in  Vermont:  Thornton  v.  Thornton, 
39  yt.  122.  The  laws  of  Micliigan  do  not  require  all  the  subscrib- 
ing witnesses  to  be  sworn  on  the  contest  of  a  will:  Abbott  v.  Abbott, 
41  Mich.  540;  and,  in  Wisconsin,  a  will  signed  by  the  testator's 
marlj  may  be  established,  even  when  contested,  by  the  evidence  of 
one  subscribing  witness  and  corroborating  evidence  sufficient  to 
satisfy  the  court  that  the  statutory  requirements  were  fulfilled, 
where  a  satisfactory  reason  is  given  for  the  absence  of  the  witness 
not  produced:  Jones  v.  Roberts,  96  Wis.  427,  433.  In  some  of  the 
states,  as  in  England,  a  witness  need  not  know  that  the  paper  he 
is  attesting  is  a  will:  Canada's  Appeal,  47  Ck)nii.  450;  Jauncey  y. 
Thome,  2  Barb.  Ch.  40,  46  Am.  Dec.  424;  Allen  v.  Griffin,  69  Wis. 
529;  Flood  v.  PragoCf,  79  Ky.  607.  But  in  other  states,  the  sub- 
scribing witnesses  must  know  that  the  paper  is  the  last  will  of  the 
testator,  and  witness  it  at  his  request:  Odenwaelder  v.  Schorr,  8 
Mo.  App.  458. 

Evidence— Weight  and  Effect  of  Testimony.— A.  subscribing  witness 
to  a  will,  if  in  all  respects  eligible,  assumes  a  "serious  duty,"  and  a 
legal  relation  thereto  necessary  to  its  validity,  if  there  ai-e  but 
two  subscribing  witnesses  and  important,  however  many  there  may 
be.  This  duty  he  cannot  caat  off  for  any  cause  at  his  pleasure 
without  the  consent  of  the  maker  of  the  will  given  in  his  lifetime. 
Having  subscribed  as  such  witness,  the  law  holds  him  to  the  legal 
consequence  of  such  relation,  but  his  liability  depends  upon  his  con- 
sent to  sign  as  a  witness  and  the  fact  that  he  signed  as  such  iu 
the  presence  of  the  testator:  Boone  v.  Lewis,  103  N.  C.  40,  14  Am. 
St.  Hep.  783.  A  subscribing  witness  to  a  will  should  be  satistied 
from  his  own  knowledge  that  the  testator  understands  what  he  is 
doing,  and  is  of  sound  and  disposing  mind  and  memory.  In  some 
sense,  he  is  made  the  Judge  of  the  testator's  sanity.  It  is  his  duty 
to  inquire  into  this  matter,  and  if  he  thinks  that  the  testator  is  not 
capable,  he  should  remonstrate  and  refuse  his  attestation:  Scribner 
T.  Crane,  2  Paige  147,  21  Am.  Dec.  81;  Hawes  v.  Humphrey,  9 
Pick.  350,  20  Am.  Dec.  481.  A  subscribing  witness  not  personally 
satisfied  of  the  testator's  mental  capacity,  and  that  he  executed  the 
will  freely  and  understandingly,  knowing  its  contents,  is  incompe- 
tent to  prove  the  due  execution  of  the  will.  It  is,  in  fact,  a  fraud 
upon  those  whose  rights  are  afTected  thereby  to  place  his  name 
to  a  testamentary  paper  under  such  circumstances:  Scribner  t. 
Crane,  2  Paige,  147,  21  Am.  Dec.  81,  and  note  thereto. 

A  subscribing  witness  must  be  able  to  identify  the  will:  Sim- 
mons V.  Leonard,  91  Tenn.  183.  30  Am.  St.  Rep.  875;  and  proof  of 
instructions  for.  or  the  reading  of.  the  will  is  necessary  where  thr 
capacity  of  the  testator  is  in  any  degree  of  doubt:  Tomklns  y. 
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Tomkins,  1  Bail.  92,  19  Am.  Dec.  656.  It  Is  not  proper,  upon  the 
probate  of  a  will  or  on  an  appeal  from  an  order  allowing  it,  ta 
fully  Investigate  the  question  of  the  testator's  sanity,  and  the  tes- 
timony of  the  subscribing  witnesses  only  is  admissible  on  that  ques- 
tion, as  a  probate  proceeding  is  intended  by  the  statute  to  be 
summary:  Succession  of  Eubanks,  9  La.  Ann.  147;  Crowley  v. 
Crowley,  80  111.  469;  Bice  v.  Hall,  120  111.  597.  Nor  is  it  proper,  on 
the  probate  of  a  will,  to  permit  persons  interested  in  resisting  it 
to  Introduce  evidence  to  contest  its  validity:  In  re  Will  of  Hatha- 
way, 4  Ohio  St.  383.  And  the  act  of  attesting  a  will  is  not  a  "per- 
sonal transaction"  with  the  deceased:  In  re  Young's  Will,  123  N.  G. 
358,  360.  But  on  an  appeal  denying  the  probate,  the  party  seeking 
It  Is  not  confined  to  the  testimony  of  the  attesting  witnesses  to  es- 
tablish the  execution  of  the  will  or  the  sanity  of  the  testator: 
Crowley  v.  Crowley,  80  111.  469.  A  statute  requiring  at  least  two 
of  the  subscribing  witnesses  to  a  will  to  be  produced  and  examined, 
if  so  many  are  within  the  state  and  competent  and  able  to  testify, 
before  the  instrument  shall  be  admitted  to  probate,  does  not  re- 
quire that  each  or  any  of  the  witnesses  shall  testify  that  there  has 
been  a  compliance  with  the  statutory  requirements:  In  re  Graham's 
Will,  9  N.  Y.  Supp.  122. 

The  fate  of  a  will  does  not  depend  entirely  upon  the  testimony 
of  the  subscribing  witnesses.  The  testimony  even  as  to  the  factum 
of  execution  is  not  confined  to  them.  "The  fact  to  be  established 
is  the  proper  execution  of  the  will.  If  that  is  proved  by  competent 
testimony,  it  Is  sufficient,  no  matter  from  what  quarter  the  testi- 
mony comes,  provided  the  attesting  witnesses  are  among  those 
who  bear  testimony  or  their  absence  is  explained.  The  inquiry,  as 
in  other  cases,  is  whether,  taking  all  the  testimony  together,  the 
fact  is  duly  established.  It  is  not  required  that  any  one  or  more 
of  the  essential  facts  should  be  proved  by  all,  or  any  number,  of 
the  attesting  witnesses.  The  right  is  simply  to  have  the  attesting 
witnesses  examined,  no  matter  what  their  testimony  may  be.  The 
law  does  not  allow  proof  of  the  valid  execution  and  attestation  of 
a  will  to  be  defeated  at  the  time  of  probate  by  the  failure  of  the 
memory  on  the  part  of  any  of  the  subsci'ibing  witnesses":  Gillis  v. 
Gillis,  96  Ga.  1,  15,  51  Am.  St.  Rep.  121,  131,  and  cases  there  cited; 
Abbott  V.  Abbott,  41  Mich.  540;  Estate  of  Tyler,  121  Cal.  405; 
Cheatham  v.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  650;  Verdier  v. 
Verdier,  8  Rich.  135;  Watkins  v.  Watkins,  13  Rich.  66;  Gable  t. 
Ranch,  50  S.  C.  95;  Jackson  v.  Betts,  6  Cow.  377;  Dan  v.  Brown, 
4  Cow.  483,  15  Am.  Dec.  395;  Will  of  Meurer,  44  Wis.  393,  28  Am. 
Rep.  591;  Vernon  v.  Kirk,  30  Pa.  St.  218;  McKee  v.  White,  50  Pa. 
St.  354;  Kirk  v.  Carr,  54  Pa.  St.  285;  Rugg  v.  Rugg,  83  N.  Y.  592j 
In  re  WiU  of  Kellum,  52  N.  Y.  517;  Peck  v.  Gary,  27  N.  Y.  9,  84 
Am.  Dec.  220;  note  to  Chaffee  v.  Baptist  etc.  Convention,  40  Am. 
Dec.  232;  Remsen  v.  Brinckerhoff,  26  Wend.  325,  37  Am.  Dec.  251; 
Eliot  V.  Eliot,  10  Allen,  357;  Hobart  v.  Hobart,  154  111.  610,  46  Am. 
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St.  Rep.  151;  Thompson  v.  Leastedt,  6  Thomp.  &  C.  78,  3  Hun,  395; 
note  to  Peck  v.  Gary,  84  Am.  Dec.  241.  And  this  rule  applies  upon 
the  contest  of  a  will:  Will  of  Meurer,  44  Wis.  393,  28  Am.  Rep.  591; 
or  issue  of  devlsavlt  vel  non:  McKee  v.  White,  50  Pa.  St.  354. 

Thus,  If  three  competent  witnesses  sign  a  will  as  "witness  to 
signature,"  with  nothing  further,  It  may  be  admitted  to  probate, 
although  neither  of  the  two  surviving  witnesses  remembers  any 
circumstance  under  which  the  instrument  was  executed:  Eliot  v. 
Eliot,  10  Allen,  357.  The  testimony  of  a  subscribing  witness  to  a 
will  thirty  years  old  should  be  received,  though  he  cannot  recollect 
all  the  particulars  attending  the  execution;  and  the  Jury  may  give 
It  snch  weight  as  they  think  It  Is  entitled  to:  Lawyer  v.  Smith,  8 
Mich.  411,  77  Am.  Dec.  460.  A  want  of  recollection  on  the  part 
of  a  witness  to  a  will  Is  not  fatal  to  It  if  It  Is  properly  attested 
and  signed  and  other  evidence  Is  Introduced  showing  that  at  the 
time  the  testator  called  the  paper  his  will  and  requested  the  wit- 
nesses to  sign  It  as  witnesses:  Dewey  v.  Dewey,  1  Met  349,  35 
Am.  Dec.  367.  Where  subscribing  witnesses  to  a  will  are  unable 
to  Identify  with  certainty  the  paper  In  contest  as  the  same  sub- 
scribed by  them,  other  competent  evidence  Is  admissible  to  estab- 
lish that  fact:  Montgomery  v.  Perkins,  2  Met.  (Ky.)  448,  74  Am. 
Dec.  419.  If  the  attestation  clause  recites  all  the  facts  necessary 
to  constitute  a  due  execution  and  publication  of  the  will,  which 
Is  signed  by  two  witnesses,  and  the  will  appears  to  have  been  duly 
executed,  but  the  witnesses,  after  a  lapse  of  several  years,  fail  to 
recollect  affirmatively  the  facts  attested  by  them  over  their  own 
signatures,  this  does  not  justify  a  finding  that  the  statutory  require- 
ments were  not  observed:  Brown  v.  Clark,  77  N.  Y.  369,  372.  After 
proof  of  the  testator's  signature  and  that  of  the  witnesses  to  a 
will  the  law  presumes  the  existence  of  everything  else  necessary 
to  give  the  instrument  validity,  whether  the  attestation  clause  states 
that  the  requisites  of  the  law  were  observed  or  not,  and  this  pre- 
sumption is  not  rebutted  by  forgetfuluess  on  the  part  of  the  sub- 
scribing witnesses:  Vernon  v.  Kirk,  30  Pa.  St.  218;  Estate  of  Tyler, 
121  Cal.  405;  Brown  v.  Clark,  77  N.  T.  369,  372;  Allaire  v.  Allaire, 
37  N.  J.  L.  312.  If  the  attestation  clause  and  the  surrounding  cir- 
cumstances satisfactorily  establish  the  execution  of  a  will.  Its  pro- 
bate cannot  be  defeated  by  a  failure  of  recollection  on  the  part 
of  the  subscribing  witnesses:  Rugg  v.  Rugg,  83  N.  Y.  592;  In  re 
Will  of  Kellum,  52  N.  Y.  617;  Peck  v.  Gary,  27  N.  Y.  9,  84  Am. 
Dec.  220;  Allaire  v.  Allaire,  37  N.  J.  L.  812.  A  want  of  memory 
will  no  more  destroy  the  attestation  of  a  will  than  Insanity  or  death: 
Kirk  V.  Garr,  64  Pa.  St.  285.  In  proportion  to  the  absence  of  mem- 
ory of  witnesses,  care  and  vigilance  should  be  exercised  In  ex- 
amining facts  to  prevent  fraud  and  Imposition,  but  If  the  circum- 
stances satisfy  the  Judgment  that  the  statute  has  been  complied 
with,  there  is  no  rule  of  law  preventing  the  admission  of  the  will 
to  probate:  In  re  Will  of  Kellum,  62  H.  Y.  617,  619.    The  court. 


476  Stevens  v.  LfiONARD.  [Indiana, 

where  the  recollection  of  subscribing  witnesses  Is  Infirm,  will  not 
require  posltlye  affirmative  evidence  respecting  all  the  requisite 
formalities,  but  will  draw  Its  conclusions  from  all  the  circum- 
stances disclosed  by  the  evidence:  Jauncey  t.  Thome,  2  Barb.  Ch. 
40,  45  Am.  Dec.  424. 

A  will  may,  upon  competent  evidence,  be  established  upon  the 
testimony  of  one  of  the  subscribing  witnesses  in  opposition  to  that 
of  the  other  subscribing  witness  or  witnesses:  Trustees  v.  Calhoun, 
25  N.  Y.  422;  Higgins  v.  Carlton,  28  Md.  115,  92  Am.  Dec.  666; 
In  re  Stillman's  Estate,  9  N.  Y.  Supp.  446;  or  it  may  be  proved^ 
upon  competent  evidence,  by  other  than  the  subscribing  witnesses,, 
where  one  or  more  of  them  deny  their  signatures,  or  that  the  tes- 
tator was  of  sound  mind,  or  that  the  will  was  properly  executed. 
In  other  words,  a  will  may  be  established  in  the  face  of,  or  in 
opposition  to,  the  testimony  of  the  attesting  witnesses:  Giilis  Y. 
Giilis,  96  Ga.  1,  51  Am.  St.  Rep.  121;  Jauncey  v.  Thorne,  2  Barb. 
Ch.  40,  45  Am.  Dec.  424;  Pearson  v.  Wightman,  1  Mill,  336,  12  Am. 
Dec.  636;  Rugg  v.  Rugg,  21  Hun,  383;  83  N.  Y.  592;  Reeve  v.  Crosby, 
3  Redf.  74;  Trustees  v.  Calhoun,  25  N.  Y.  422;  Fuller  v.  Fuller, 
83  Ky.  345,  350;  Peebles  v.  Case,  2  Bradf.  226;  Howard's  Will, 
5  T.  B.  Mon,  199,  17  Am.  Dec.  60;  Hight  v.  Wilson,  1  Dall.  94; 
Will  of  Jenkins,  43  Wis.  610;  Norton  v.  Norton,  2  Redf.  6,  13; 
Cheatham  v.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  650. 

Thus,  the  witnesses  to  a  will  are  not  the  only  persons  competent 
to  prove  Its  due  execution  or  the  testator's  sanity;  but  these  facts 
may  be  proved  by  other  witnesses:  Morton  v.  Heidorn,  135  Mo. 
608.  If,  at  the  time  of  the  probate  of  a  will,  a  subscribing  witness 
is  incompetent,  from  any  cause,  or  unwilling  to  testify  to  its  at- 
testation by  himself  or  the  other  subscribing  witnesses,  or  to  the 
due  execution  of  the  will  by  the  testator  while  mentally  capable, 
or  if  he  denies  any  of  these  facts,  they  may  be  proved  by  compe- 
tent witnesses  having  knowledge  thereof,  although  not  subscribing 
witnesses  to  the  will:  Giilis  v.  Giilis,  96  Ga.  1,  51  Am.  St.  Rep. 
121.  A  will  need  not  be  proved  by  two  subscribing  witnesses,  but 
may  be  admitted  to  probate  upon  extrinsic  evidence,  even  where 
one  of  them  denies  the  due  execution:  Cheatham  v.  Hatcher,  30 
Gratt.  56,  32  Am.  Rep.  650.  The  fact  that  a  testator  knew  an  In- 
strument to  be  his  will  may  be  established  against  the  testimony 
of  all  the  subscribing  witnesses:  Trustees  v.  Calhoun,  25  N.  Y. 
422.  A  will  may  be  supported  against  the  testimony  of  some,  or 
even  of  all,  of  the  subscribing  witnesses  thereto,  if  their  testi- 
mony Is  overborne  by  other  evidence:  Will  of  Jenkins,  43  Wis. 
610,  612.  An  attestation,  coupled  with  other  circumstances,  may 
authorize  a  finding,  against  the  evidence  of  the  other  subscrib- 
ing witness,  that  the  will  was  duly  executed;  but  would  not,  it 
seems,  without  regard  to  any  extrinsic  fact,  support  such  a  finding 
iigainst  the  positive  testimony  of  a  living  witness:  Orser  v.  Orser, 
24  N.  Y.  51.    If  the  attestation  clause  is  full  and  complete,  and 
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recites  the  facts  necessary  to  a  due  publication  of  the  will,  a  duo 
publication  may  be  found,  though  but  one  subscribing  witness  tes- 
tifies to  the  essential  facts,  and  they  are  denied  by  the  other:  Mat- 
ter of  Berusee,  141  N.  Y.  389,  393.  Where  there  Is  aflirmative  proof 
that  the  testator  declared  the  instrument  to  be  his  will  to  each  of 
the  subscribing  witnesses,  the  will  may  be  established  if  such  proof 
Vbe  suflacient  to  overcome  either  the  want  of  recollection  on  the 
j)art  of  the  subscribing  witnesses  that  such  declaration  was  made, 
or  their  positive  denial  that  It  was  made:  Note  to  Peclt  v.  Carey, 
84  Am.  Dec.  241. 

The  various  subscribing  witnesses  to  a  will  need  not  agree  In 
their  evidence,  nor  in  being  able  to  recollect  all  the  material  facts, 
nor  need  the  evidence  of  all,  or  of  any  of  them,  support  the  will. 
As  said  above,  it  may  be  admitted  to  probate,  even  in  opposition  to 
their  testimony.  All  that  is  requisite  is,  that  from  all  the  compe- 
tent evidence  adduced  the  court  should  be  satisfied  of  the  sanity 
of  the  testator  and  the  due  execution  of  the  will:  Jauncey  v» 
Thorne,  2  Barb.  Ch.  40,  45  Am.  Dec.  424.  A  will  may  be  sustained, 
even  in  opposition  to  the  positive  testimony  of  one  or  more  of  the 
subscribing  witnesses,  who,  either  mistakenly  or  corruptly,  swear 
that  the  formalities  required  by  the  statute  were  not  complied 
with.  If,  from  other  testimony  In  the  case,  the  court  or  jury  i» 
satisfied  that  the  contrary  was  the  fact:  Jauncey  v.  Thorne,  2  Barb. 
Ch.  40,  56,  45  Am.  Dec.  424,  433;  Fuller  v.  Fuller,  83  Ky.  345,  350; 
Peebles  v.  Case.  2  Bradf,  226.  The  probate  of  a  will  does  not  de- 
pend upon  the  good  faith:  Jesse  v.  Parker,  6  Gratt.  57,  64,  62  Am. 
Dec.  102,  106;  or  the  veracity  of  a  subscribing  witness:  Abbott  v. 
Abbott,  41  Mich.  540.  Evidence  contradicting  that  of  the  attest- 
ing witnesses  to  a  will  may  also  be  received  to  invalidate  the  instru- 
ment: Spencer  v.  Moore,  4  Gall,  423. 

There  is,  however,  neither  principle  nor  statutory  proTlslon  that 
necessarily  makes  a  person  a  witness  to  a  will  merely  because  he 
subscribed  his  name  in  the  place  where  such  witnesses  usually 
subscribe  their  names;  nor  that  prevents  the  person  whose  name 
is  so  subscribed,  or  any  person  interested,  from  explaining  bow 
and  why  the  subscription  came  to  be  made,  and  that  in  fact  the 
person  so  subscribing  was  not  a  witness,  as  he  purported  to  be 
by  the  writing.  Hence,  a  person  purporting  by  the  will  itself  to  be 
a  subscribing  witness  thereto,  but  not  present  when  It  was  proved, 
may  afterward  show,  before  a  court  having  jurisdiction,  in  a  proper 
case,  that  he  was  not  such  witness,  and  though  the  burden  of 
proof  is  on  him  to  show  this,  still,  when  he  proves  it,  he  Is  entitled 
to  any  benefits  conferred  upon  him  by  the  will,  and  which  must 
be  withheld  were  he  a  witnesa  thereto:  Boone  t.  Lewi*.  103  N.  C. 
40,  14  Am.  St.  Rep.  783. 

The  opinion  of  the  subscribing  witnesses  to  a  win  respecting  the 
sanity  of  the  testator  at  the  time  of  the  execution  of  the  instru- 
ment is,  it  is  held,  admiMible  in  evidence,  without  any  statement 
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of  the  facts  or  circumstances  upon  which  It  Is  founded:  Kaufman 
y.  Caughman,  49  S.  0.  159,  61  Am.  St.  Rep.  808;  Williams  v.  Lee, 
47  Md.  321;  Potts  v.  House,  6  Ga.  324,  50  Am.  Dec.  329;  TiUow 
r.  Tltlow,  54  Pa.  St.  216,  93  Am.  Dec.  691;  Logan  v.  McGinnis,  12 
Pa.  St  27;  Van  Huss  t.  Ralnbolt,  2  Cold.  139;  Robinson  v.  Adams, 
62  Me.  369,  16  Am.  Rep.  473;  Gall  v.  Byram,  39  Ind.  499;  Walker 
V.  Walker,  34  Ala.  469;  but  the  testimony  of  the  subscribing  wit- 
ness to  a  will  is  not  conclusive  as  to  the  sanity  or  insanity  of  the 
testator:  Howard's  Will,  5  T.  B.  Mon.  199,  17  Am.  Dec.  60;  Chap- 
pell  y.  Trent,  90  Va.  849;  and  it  has  been  held  that  the  attesta- 
tion of  a  will  Is  no  evidence  that  the  witness  believed  the  tes- 
tator to  be  sane:  Baxter  v,  Abbott,  7  Gray,  71;  and  that,  therefore, 
the  testimony  of  the  subscribing  witnesses,  on  the  probate  of  the 
will,  denying  mental  capacity  is  not  contradictory:  In  re  D' Avig- 
non's Will,  12  Colo.  App.  489;  but  see,  infra,  as  to  the  effect  of 
denials  by  a  subscribing  witness.  Such  witness  cannot  testify 
as  to  the  testator's  condition  of  mind,  in  part  from  what  he  learned 
at  the  time  of  attestation  and  in  part  from  what  he  has  since 
learned:  Williams  v.  Spencer,  150  Mass.  346,  15  Am.  St.  Rep.  206; 
and  his  opinion,  at  the  time  of  the  making  of  a  codicil,  is  not  ad- 
missible to  show  the  condition  of  the  testator's  mind  when  the 
will  Itself  was  made:  Melanefy  v.  Morrison,  152  Mass.  473. 

Attesting  witnesses  to  a  will  are  not  incompetent  to  deny  the 
testator's  testamentary  capacity  or  proper  execution  of  the  will, 
but  when  they  do  so  they  stultify  themselves,  and  their  tesitlmony 
is  looked  upon  with  suspicion:  Webb  v.  Dye,  18  W.  Va.  376;  Young 
y.  Earner,  27  Gratt.  96;  Lamberts  y.  Cooper,  29  Gratt  61;  Cheatham 
v.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  650;  In  re  Jacott's  Will,  6 
N.  y.  Supp.  122;  Gwin  v.  Gwin  (Idaho),  48  Pac.  Rep.  295.  In  early 
times,  when  wills  were  executed  with  so  much  solemnity,  a  witness 
who  attested  the  execution  of  a  will  and  then  testified  to  the  in- 
competency of  the  testator  was  regarded  much  in  the  light  of  a 
perjured  person,  for  his  attestation  was  considered  a  certificate 
that  the  testator  was  of  sound  mind.  The  custom  and  usage,  how- 
ever, of  executing  wills  In  the  most  Informal  manner  has  greatly 
modified  this  view:  Note  to  Scrlbner  y.  Crane,  21  Am.  Dec.  84.  It 
Is  sometimes  said  that  the  testimony  of  an  attesting  witness  to  a 
will  is  entitled  to  "peculiar"  weight:  Kerr  y.  Lunsford,  31  W.  Va. 
659;  but  this  special  value  gi^en  to  the  testimony  of  a  subscribing 
witness  arises  from  his  acknowledged  opportunity  of  observation 
at  the  precise  time  in  question,  and  from  the  probability  of  his 
using  the  opportunity  on  account  of  his  participation  in  the  transac- 
tion. HeuLt',  if  it  clearly  appears  from  his  own  testimony  that  he 
did  not  use  the  opportunity,  this  special  value  of  his  opinion  ceases. 
It  is  because  of  this  opportunity,  and  not  because  he  wrote  his 
name  on  the  Instrument,  that  the  testimony  of  an  attesting  witness 
Is  usually  listened  to  with  attention.  It  is  not  entitled  to  more 
weight  than  testimony  from  other  witnesses  of  equal  credit,  better 
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opportunity,  and  more  Judgment  and  knowledge  upon  the  subject 
It  should  not  be  Invested  by  law  with  any  flctitioiM  official  weight, 
so  as  to  pass  for  more  than  it  Is  worth.  The  weight  and  value  of 
his  testimony  must  be  determined,  like  that  of  other  witnesses, 
with  reference  to  his  opportunity  for  observation,  his  skill  and  care 
In  observing,  and  his  intelligence  and  powers  of  discernment  and 
memory:  Thornton  v.  Thornton,  39  Vt  122,  158,  per  Steele,  J. 
His  testimony  is  not  to  be  preferred:  Newhard  v.  Yundt.  132  Pa. 
St.  324;  but  it  should  be  weighed  and  considered  the  same  as  that 
of  any  other  witness:  Burney  v.  Torrey,  100  Ala.  157,  46  Am.  St. 
Rep.  33.  The  evidence  of  the  attesting  witnesses  to  a  will  as  to 
mental  capacity  or  undue  influence  Is  not  entitled  to  special  con- 
sideration or  prominence  merely  because  they  are  attesting  wit- 
nesses. On  the  contrary,  the  value  of  their  evidence  is  exactly 
the  same  as  that  of  any  other  witnesses  of  equal  Intelligence,  with 
equal  means  of  knowledge  and  observation,  and  equally  credible: 
Crandall's  Appeal,  03  Conn.  305,  38  Am.  St.  Rep.  375;  Burney  v. 
Torrey,  100  Ala.  157,  46  Am.  St.  Rep.  33;  Webb  v.  Dye,  18  W.  Va. 
376,  380. 

The  question  of  the  due  execution  of  a  will  Is  to  be  determined 
like  any  other  In  view  of  all  the  legitimate  evidence  In  the  case; 
and  no  controlling  effect  is  to  be  given  to  the  testimony  of  the  sub- 
scribing witnesses:  Webb  v.  Dye,  18  W.  Va.  376.  3S0.  In  issues 
before  a  Jury  the  credibility  of  vrttnesses  Is  a  question  for  them 
to  pass  upon:  Diehl  v.  Rodgers,  169  Pa.  St.  316,  47  Am.  St.  Rep. 
908;  McFadin  v.  Catron,  120  Mo.  252.  The  interest  of  a  subscrib- 
ing witness  to  a  will  doee  not  disqualify  him,  but  goes  to  his  credit 
only:  Jones  v.  Habersham,  63  Ga.  146;  though  If  he  Is  to  profit 
by  the  will  his  testimony  may  be  unreliable:  Rollwagen  v.  Roll- 
wagen,  5  Thomp.  &  C.  402;  3  Hun,  121.  Contradictory  statements 
by  subscribing  witnesses  do  not  Invalidate  a  will:  Otterson  v. 
Hofford,  36  N.  J.  L.  129.  13  Am,  Rep.  429;  and  their  Inability  to 
testify  to  tbe  mental  capacity  of  the  testator  does  not  render  the 
will  void,  but  only  goes  to  their  credibility:  Huff  v.  Huff,  41  Ga. 
696.  A  mere  mistake  as  to  a  collateral  fact  does  not  destroy  a 
witness'  credibility:  Coddington  v.  Jenner,  57  N.  J.  Eq.  528,  532; 
nor  does  the  fact  that  he  testifies  positively  as  to  certain  matters 
destroy  his  credibility  where  he,  before  the  trial,  was  suddenly 
Interviewed  concerning  them,  but  was  then  uncertain  and  without 
a  clear  recollection  as  to  his  act  in  witnessing  tbe  signature  to  a 
will:  Stewart  v.  Stewart,  56  N.  .7.  Eq.  761.  In  Pennsylvania,  where 
proof  of  the  execution  of  a  will  must  be  made  by  two  witnesses, 
each  one  must  separately  depose  as  to  all  facts  necessary  to  com- 
plete the  chain  of  evidence,  so  that  no  link  of  It  may  depend  on 
the  credibility  of  but  one  witness:  Slmrell's  Estate,  154  Pa.  St. 
U04.  35  Am.  St.  Rop.  864.  In  a  late  English  case  the  probate  of  a 
will,  which  had  been  orlpinally  granted  on  the  evidence  of  tlio 
two  attesting  witnesses,  was  confirmed,  although  one  of  the  wit- 
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Desses  was  not  called  and  the  other,  retracting  Ws  evidence  on 
the  probate,  swore  in  effect  that  the  signatures  of  the  testator 
and  witnesses  were  forged.  The  later  evidence  of  this  witness 
was  regarded  as  Incredible,  and  the  absence  of  the  other  was  satis- 
factorily explained:  Pilliington  v.  Gray,  [1899]  App.  Caa.  401.  The 
proponent  of  a  will  must  produce  an  attesting  witness,  if  within 
bis  reach;  and  he  cannot  omit  this,  though  he  may  know  that 
the  witness,  when  produced,  will  depose  falsely.  But  he  is  not 
concluded  by  the  testimony  of  the  witness,  and  he  may  contradict 
his  statements  and  show  the  real  facts  in  regard  to  the  execution 
and  attestation  of  the  will  by  other  evidence.  He  is  compelled, 
by  the  rules  of  law,  to  put  this  witness  upon  the  stand,  and  has 
no  option  in  the  matter,  but  he  does  not,  in  so  offering  him  to 
the  court,  declare  that  he  is  worthy  of  credit.  He  may  show  by 
other  evidence  that  the  statements  of  the  witness  are  false, 
and  that  the  will  was,  in  fact,  well  executed  and  attested.  He 
does  not  so  indorse  his  testimony,  or  hold  him  as  worthy  of  credit, 
as  to  estop  him  from  proving  that  his  previous  statements  contra- 
dict his  present  testimony:  Alexander  v.  Beadle,  7  Cold.  126,  128. 
If,  upon  examining  all  of  the  witnesses  and  considering  the  at- 
tending circumstances,  a  reasonable  doubt  exists,  when  a  will  is 
offered  for  probate,  whether  one  or  more  of  the  directions  of  the 
statutes  have  not  been  omitted,  the  probate  must  be  refused,  al- 
though it  may  appear  probable  that  it  expresses  the  testator's  in- 
tentions: Trustees  v.  Calhoun,  25  N.  Y.  429,  note. 

Dcvisavit  vel  non.— Upon  an  issue  devisavit  vel  non,  a  certificate 
of  attestation  signed  by  the  subscribing  witnesses,  showing  that 
all  the  statutory  requirements  for  the  valid  execution  of  the  will 
have  been  complied  with,  is  proper  to  go  to  the  jury,  with  the 
other  evidence,  to  be  considered  by  them  upon  the  question  of 
the  due  execution  of  the  will,  especially  where  eighteen  years  have 
elapsed  since  the  execution  thereof:  Webb  v.  Dye,  18  W.  Va.  376, 
388.  But  such  an  issue  will  not  be  awarded  wji^re  the  testimony 
of  the  subscribing  witnesses  is  clear,  raaitive,  and  satisfactory, 
particularly  if  they  are  reputable  members  of  the  bar,  and  the 
testimony  questioning  the  validity  of  the  will  is  not  reliable: 
Douglass'  Estate,  162  Pa.  St.  567;  Rice's  Estate,  173  Pa.  St.  298; 
Coleman's  Estate,  185  Pa.  St.  437.  It  will  not  be  awarded  where, 
after  the  probate  of  a  will,  a  subscribing  witness  repudiates  his 
testimony  upon  an  appeal,  if  his  original  testimony  is  corroborated 
by  that  of  a  member  of  the  bar  whose  integrity  Is  beyond  ques- 
tion, and  particularly  where  the  later  statement  of  the  subscribing 
witness  is  inconsistent  with  the  testimony  of  another  witness: 
Bice's  Estate,  173  Pa.  St.  29& 
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AETNA  LIFE  INSTTEANCE  COMPANY  t.  SELLERS. 
[154  Indiana,  370.] 

PLEADING  —  DEMURRER  —  WAIVER  OP  DEFECT.— A 
CROSS-COMPLAINT,  in  which  the  cross-complainant's  want  of 
capacity  to  maintain  his  suit  affirmatively  appears,  is  defective, 
but  such  defect  is  waived  by  a  demurrer  which  assigns  only  a  want 
of  facts. 

INSANE  PERSONS— CONTRACTS  OF— VALIDITY.— The 
executed  contract  of  an  Insane  person  who  was  not  under  guard- 
ianship at  the  time  of  its  execution  is  voidable  only,  and  not  void. 

RELEASE  BY  INSANE  PERSON— DISAFFIRMANCE  AS 
CONDITION  PRECEDENT  TO  RIGHT  OF  ACTION.— If  a  cross- 
complainant,  an  insane  person  not  under  guardianship,  asks  the 
foreclosure  of  a  mortgage,  which  is  affirmatively  shown  by  his 
pleading  to  have  been  released  by  him,  but  no  disaffirmance  Is 
pleaded,  though  grounds  therefor  are  disclosed,  the  release  must 
stand  as  a  voidable  executed  contract,  not  a  void  one.  Hence,  the 
cross-complaint  discloses  no  right  of  action. 

F.  C.  Dailey,  A.  Simmons,  J.  S.  Dailey,  and  H.  C.  Pettit>  for 
the  appellant. 

A.  N.  Martin  and  W.  H.  Eichhom,  for  the  appellees. 

""^  BAKER,  J.  Appellant  began  this  suit  to  foreclose  a 
mortgage  executed  to  it  in  June,  1889,  by  Kerlin  B.  Sellers  on 
lands  in  Wells  county.  Appellee  Richard  P.  Sellers  filed  a 
cross-complaint  in  two  paragraphs  to  foreclose  a  mortgage  on 
the  same  land  executed  by  Kerlin  B.  Sellers  in  March,  1860. 
Appellant's  demurrer  to  the  cross-complaint  was  overruled. 
Answer  of  general  denial,  of  payment,  and  of  release  of  appel- 
lee's mortgage.  Reply  of  general  denial  of  payment  and  re- 
lease, and  of  an  argumentative  denial  of  payment.  Appellee 
Richard  P.  Sellers  did  not  answer  appellant's  complaint.  There 
were  various  pleadings  by  other  parties,  but  no  question  arises 
respecting  them.  Special  finding  of  facts  and  conclusions  of 
law.  Decree,  foreclosing  appellee's  mortgage.  Appellant's 
motion  for  a  new  trial  overruled.  The  errors  assigned  involve 
the  cross-complaint  of  Richard  P.  Sellers,  the  conclusions  of 
law,  and  the  motion  for  a  new  trial. 

*'^*  The  first  paragraph  of  cross-complaint  alleges  that  Ker- 
lin B.  Sellers,  on  March  8,  1860,  executed  his  six  months  note 
for  seventeen  hundred  and  ninety  dollars  to  Benjamin  Klalir 
and  Benjamin  Kline,  executors  of  the  last  will  of  Philip  Kline, 
deceased,  and  secured  it  by  the  mortgage  of  himself  and  wife 
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upon  the  land  in  question;  that  the  mortgage  was  duly  re- 
corded, etc. ;  that  copies  of  the  note  and  mortgage  are  attached, 
etc.;  that  on  January  31,  1876,  the  payees  of  the  note  duly  in- 
dorsed, and  delivered  it  to  cross-complainant;  that  on  August 
1,  1889,  a  proper  assignment  of  the  mortgage  was  executed  to 
cross-complainant  and  duly  recorded  on  the  same  day;  that 
on  August  3,  1889,  "the  plaintiff  and  other  persons  procured 
this  cross-complainant  to  execute  a  pretended  release  of  his  in- 
terest in  said  mortgage  and  mortgage  debt,  and  caused  the  same 
to  be  entered  of  record  in  the  office  of  the  recorder  of  said 
county;  that  at  the  time  of  the  execution  by  this  cross-com- 
plainant of  said  pretended  release  and  long  prior  thereto,  the 
cross-complainant  was  and  had  been  a  person  of  unsound  mind 
and  utterly  incapable  of  understanding  the  nature  of  such  or 
of  any  instrument;  that  said  pretended  release  was  without 
consideration;  that  ever  since  the  execution  of  such  pretended 
release  the  cross-complainant  has  continued  to  be  and  now  is 
a  person  of  unsound  mind;  that  at  the  time  of  the  execution 
of  said  pretended  release  the  plaintiff  had  notice  and  knowledge 
that  this  cross-complainant  was  then  and  there  a  person  of  un- 
sound mind  and  has  had  such  notice  ever  since" ;  that  the  debt 
remains  due  and  unpaid,  etc.,  and  prays  that  the  release  be  set 
aside  and  the  mortgage  foreclosed. 

Cross-complainant's  want  of  capacity  to  maintain  his  suit 
affirmatively  appears;  but  as  the  demurrer  assigned  only  the 
want  of  sufficient  facts,  the  defect  was  waived:  Rev.  Stats. 
1881,  and  Homer's  Eev.  Stats.  1897,  sec.  339;  Burns*  Rev. 
Stats.  1894,  sec.  342;  Wade  v.  State,  37  Ind.  180;  Edwards  v. 
Beall,  75  Ind.  401. 

It  is  thoroughly  settled  in  this  state  that  the  executed  con- 
tract of  an  insane  person  who  is  not  under  guardianship  ^'^^  at 
the  time  is  voidable  only,  and  not  void:  Crouse  v.  Holman,  19 
Ind.  30;  Somers  v.  Pumphrey,  24  Ind.  231;  Musselman  v. 
Cravens,  47  Ind.  1;  Nichol  v.  Thomas,  53  Ind.  42;  Freed  v. 
Brown,  55  Ind.  310;  Wray  v.  Chandler,  64  Ind.  146;  Harden- 
brook  V.  Sherwood,  72  Ind.  403;  McClain  v.  Davis,  77  Ind.  419; 
Schuff  V.  Ransom,  79  Ind.  458;  Fay  v.  Burditt,  81  Ind.  433, 
42  Am.  Rep.  142;  Copenrath  v.  Kienby,  83  Ind.  18;  North- 
western Ins.  Co.  V.  Blankenship,  94  Ind.  535,  48  Am.  Rep.  185; 
Physio-Medical  College  v.  Wilkinson,  108  Ind.  314;  Boyer  v. 
Berryman,  123  Ind.  451;  Ashmead  v.  Reynolds,  127  Ind.  441; 
Louisville  etc.  Ry.  Co.  v.  Herr,  135  Ind.  591;  Thrash  v.  Star- 
buck,  145  Ind.  673. 
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Until  disaffirmed,  the  voidable  executed  contract  in  respect 
to  the  property  or  benefits  conveyed  passes  the  right  or  title 
as  fully  as  an  unimpeachable  contract.  By  ratification,  it  be- 
comes im'pervious;  by  disaffirmance,  a  nullity.  And  as  such 
a  contract  may  be  ratified,  whether  the  beneficiary  was  ignorant 
of  the  grantor's  infirmity  or  obtained  the  benefit  by  means  of 
his  knowledge  of  the  disability,  so,  in  either  case,  disaffirmance 
is  necessary  in  order  to  reduce  the  contract  to  nothingness: , 
Schuf!  V.  Eansom,  79  Ind.  458;  Fay  v.  Burditt,  81  Ind.  433,  42 
Am.  Rep.  142;  Ashmead  v.  Eeynolds,  127  Ind.  441;  Louisville 
etc.  By.  Co.  v.  Herr,  135  Ind.  591. 

In  this  suit  the  cross-complainant,  an  insane  person  not  un- 
der guardianship,  asked  the  foreclosure  of  a  mortgage  which 
the  first  paragraph  of  his  pleading  affirmatively  showed  had 
been  released  by  him.  The  pleading  discloses  grounds  on  which 
the  release  might  be  disaffirmed.  But  no  disaffirmance  is 
pleaded.  Until  disaffirmed  the  release  stood  as  a  voidable  exe- 
cuted contract — ^not  a  void  one;  and  this  paragraph  of  cross- 
complaint,  therefore,  disclosed  no  right  of  action:  Nichol  v. 
Thomas,  53  Ind.  42;  Schuff  v.  Eansom,  79  Ind.  458;  Fay  v. 
Burditt,  81  Ind.  433,  42  Am.  Eep.  142;  Physio-Medical  Col- 
lege V.  Wilkinson,  108  Ind.  314;  Ashmead  v.  Reynolds,  127 
Ind.  441;  Louisville  etc.  Ey.  Co.  v.  Herr,  135  Ind.  591;  Thrash 
V.  Starbuck,  145  Ind.  673.  The  same  rule,  ^''*  of  course,  ap- 
plies to  contracts  voidable  on  account  of  infancy  or  other  dis- 
ability: Law  V.  Long,  41  Ind.  586;  Scranton  v.  Stewart,  52  Ind. 
68;  Long  v.  Williams,  74  Ind.  115,  The  defect  in  failing  to 
aver  disaffirmance  goes  to  the  substances  of  the  case,  for  dis- 
affirmance is  a  condition  precedent  to  the  right  of  action.  The 
principle  involved  is  similar  to  that  in  a  case  for  the  recovery 
of  an  estate  on  account  of  the  breach  of  a  condition  subsequent 
in  a  deed,  wherein  the  complaint  must  show  not  only  the 
breach,  but  also  a  forfeiture  on  account  of  the  breach,  effected 
by  re-entry  or  demand,  prior  to  the  filing  of  the  complaint: 
Preston  v.  Bosworth,  153  Ind.  468,  74  Am.  St.  Eep.  313.  The 
only  cases  in  this  state  that  might  be  considered  out  of  line 
with  the  numerous  authorities  above  cited  are  Hull  r.  Louth, 
109  Ind.  315,  58  Am.  Bep.  405,  and  Lange  v.  Dammier,  119 
Ind.  567;  and  they  were  distinguished  in  Ashmead  v.  Eeynolds, 
127  Ind.  441. 

In  this  paragraph  not  only  is  there  a  failure  to  allege  ^saf- 
:firmance,  but  there  is  a  direct  disclosure  of  the  incapacity  of 
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the  cross-complainant  to  disaffirm:  Nichol  v.  Thomas,  53  Ind. 
42;  Louisville  etc.  Ey.  Co.  v.  Herr,  135  Ind.  591. 

The  second  paragraph  of  the  cross-oomplaint  set  forth  the 
same  facts  as  the  first,  except  that  it  contained  no  reference 
to  the  release.  The  answer  pleaded  the  release.  The  reply 
was  a  general  denial.  As  appellant's  demnrrer  was  addressed 
to  the  cross-complaint  as  an  entirety,  there  was  no  available 
error  in  overruling  it,  since  the  second  paragraph  was  good. 
But  under  the  issues  formed  on  this  paragraph,  the  errors  that 
were  embodied  in  the  first  paragraph  were  carried  throughout 
the  trial.  In  the  special  finding  and  in  the  evidence,  no  disaf- 
firmance is  shown,  but  a  want  of  capacity  to  disaffirm  is  dis- 
closed. 

Judgment  reversed,  with  directions  to  sustain  appellant's  mo- 
tion for  a  new  trial. 


INSANE  PERSONS  —  CONTRACTS  OF— VALIDITY— DISAF- 
FIRMANCE.—The  contract  of  a  lunatic  made  before  an  inqulsltloa 
has  declared  him  insane  is  not  absolutely  void,  but  merely  void- 
able, and  must,  to  be  Inoperative,  be  disaffirmed  by  him  his  guard- 
ian, or  committee:  See  monographic  note  to  Flach  v.  Gottschalk 
Co.,  71  Am.  St  Rep.  425,  on  contracts  of  insane  persons.  That  a 
contract  by  an  insane  person,  whether  executory  or  executed,  i» 
utterly  void,  even  where  there  has  been  no  judicial  determination  of 
the  fact  of  insanity,  see  American  Trust  etc  Co.  ▼.  Boone,  102 
Ga.  202,  66  Am.  St  Bep.  167. 


ADAMS  T.  SHELBYVTLLB. 
[154  Indiana,  467.] 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— ACCRUING  BENEFITS.— The  imposi- 
tion of  assessments  for  local  Improvements  per  front  foot,  irre- 
spective of  the  question  of  accruing  benefits,  is  In  violation  of  the 
fourteenth  amendment  to  the  federal  constitution. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— TAXING  DISTRICT.— The  legislature 
may  create,  or  authorize  a  municipality  to  create,  a  local  taxing 
district  for  local  improvement  purposes,  which  includes  part  only 
of  the  property  within  the  municipality. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS  WITHIN  TAXING  DISTRICT.— The  leg- 
islature may  declare,  conclusively,  that  only  the  property  within 
a  taxing  district,  created  for  local  improvement  purposes,  shall 
be  specially  assessed  on  account  of  local  improvements  within  that 
district 
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MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— TAXING  DISTRICT— SPECIAL  BENE- 
FITS.—BACH  PARCEL  of  contributing  property  in  a  taxing  dis- 
trict for  local  improvements  therein  may  be  assessed  only  to  tlie 
extent  that  it  actually  receives  special  benefits. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— WHOLE  TAXING  DISTRICT— SPE- 
CIAL BENEFITS.— A  tnxing  district  for  local  improvements  may, 
as  a  whole,  be  assessed  only  to  the  extent  of  the  sum  of  the  spe- 
cial benefits  actually  received  by  the  several  parcels  of  contributing 
property. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— EXCESS  OF  COSTS  OVER  SPECIAL 
BENEFITS,— A  local  improvement  in  a  taxing  district,  so  far  as 
its  cost  exceeds  the  special  benefits  resulting  to  the  several  par- 
cels of  property  therein,  is  a  benefit  to  the  municipality  at  lai-ge, 
and  such  excess  must  be  borne  by  the  general  treasury. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— HEARING  AS  TO  SPECIAL  BENE- 
PITS.— Property  owners,  affected  by  a  local  Improvement  within 
a  taxing  district,  are  entitled  to  a  hearing  on  the  question  of  spe- 
cial benefits. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— DUTY  OF  COMMON  COUNCIL.— As 
special  benefits  are  the  only  foundation  for  special  assessments, 
the  common  council  of  a  municipality  not  only  have  the  power, 
but  it  is  their  imperative  duty,  under  the  laws  of  ludiana,  in  re- 
viewing and  altering  assessments  for  street  improvements,  to  ad- 
just them  to  conform  to  the  actual  special  benefits  accruing  to  each 
of  the  abutting  property  owners. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS.— A  DEFICIT  IN  SPECIAL  BENEFITS, 
to  meet  the  cost  of  a  street  improvement,  must,  under  the  stat- 
utes of  Indiana,  be  provided  for  from  the  general  revenues  of 
the  municipality. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL  IMPROVEMENTS-VALIDITY  OF  STATUTB.-The  statute 
of  Indiana  concerning  assessments  for  local  improvements,  com- 
monly known  as  the  "Barrett  law,"  is  not  obnoxious  to  any  pro- 
vision of  the  state  or  federal  constitution. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— ORNAMENTAL  WORK.— A  city,  with- 
out express  authority,  has  no  power  to  construct  lawns  or  other 
decorations  In  the  streets,  and  to  enforce  the  cost  thereof  against 
abutting  property  owners.  Hence,  a  resolution  passed  by  a  city 
council  for  a  street  Improvement,  which  requires  the  space  between 
the  sidewalk  and  curb  to  be  filled  at  the  expense  of  abutters 
with  "rich  dirt  and  sodding."  Is  ultra  vires  and  void. 

INJUNCTION  AGAINST  STREET  IMPROVEMENT.— 
Equity  will  enjoin  the  exercise  of  an  unauthorized  power.  Hence. 
an  abutting  proi>erty  owner  is  entitled  to  an  Injunction  against 
so  much  of  a  proposed  street  improvemeu/t  as  is  unauthorized  by 
law. 

T.  B.  Adams,  Isaac  Carter,  B.  F.  Love,  and  H.  C.  Morrison, 
for  the  appellant. 
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D.  L.  Wilson,  W.  A.  Yarling,  A.  E.  Lisher,  J.  Chez,  B.  K. 
Elliott,  F.  L.  Littleton,  Nelson  &  Myers,  and  McConnell  & 
Jenkins,  for  the  appellee. 

.  ■*®^  HADLEY,  C.  J.  Appellant  brought  this  suit  to  restrain 
appellee  from  improving  a  street  on  which  he  owned  an  abut- 
ting lot. 

Shelbjnrille  has  less  than  ten  thousand  inhabitants,  and  the 
proceedings  for  the  proposed  improvement  were  instituted  un- 
der the  statute  commonly  known  as  the  "Barrett  law'*:  Bums* 
Bev.  Stats.  1894,  sees.  4288-4298;  Eev.  Stats.  1881,  and  Hor- 
ner's Eev.  Stats.  1897,  sees.  6771-6780.  On  August  2,  1898, 
the  common  council,  without  any  petition  from  the  owners  of 
the  property  affected,  passed  a  resolution  declaring  a  necessity 
for  the  improvement,  the  same  to  be  executed  as  follows:  "There 
shall  be  set  and  erected  a  curb  of  oolitic  stone  four  inches  thick, 
twenty  inches  wide,  and  not  less  than  five  feet  in  length,  to 
be  set  twenty-two  feet  from  the  lot  line  outward,  set  to  grade, 
set  on  a  good  bed  of  sand  four  inches  thick,  and  to  be  dressed 
so  that  when  set  and  completed  the  part  of  curbing  that  is  ex- 
posed will  show  as  dressed;  the  joints  all  to  fit  neat  and  smooth 
and  make  close  connection;  and  the  space  between  the  brick  side- 
walk on  said  part  of  said  street  shall  be  filled  with  good,  rich 
dirt,  and  properly  graded  and  made  smooth,  and  when  grade  is 
made,  to  be  covered  with  good  ^*®  live,  fresh  sod,  to  be  on  grade 
with  the  curbing  and  the  brick  sidewalk,  ....  and  that  the  cost 
and  expense  thereof,  including  advertising,  labor,  and  material 
for  the  same,  be  assessed  against  the  property  on  the  line,  and 
collected  according  to  the  provisions  of  an  act  of  the  general 
assembly  of  the  state  of  Indiana  approved  March  8,  1889,  and 
amendments  thereto,"  and  that  notice  should  be  given  by  pub- 
lication that  the  common  council,  on  August  30,  1898,  at  their 
chamber,  would  receive  sealed  proposals  for  the  execution  of 
the  work,  and  would  hear  property  owners*  objections  to  the 
necessity  for  the  construction  thereof. 

On  August  26,  1898,  appellant  filed  his  complaint  stating 
the  foregoing  facts,  and  alleging  that  the  street  to  be  improved 
is  one  hundred  feet  wide,  and  the  proposed  widening  of  the 
sidewalks  to  twenty-two  feet  on  each  side  will  reduce  the  road- 
way to  about  fifty-five  feet;  that  the  making  of  said  improve- 
ment will  cost  about  one  dollar  per  lineal  foot,  which  it  is  pro- 
posed the  abutting  property  owners  shall  pay;  that  it  will  in- 
convenience the  plaintiff   and  other  property  owners,  and  make 
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their  property  less  valuable  because  of  the  inconvenience  in 
getting  to  and  from  the  traveled  roadway;  that  it  will  be  of  no 
benefit  to  the  plaintiff,  and  damage  him  one  hundred  dollars. 
The  sustaining  of  a  demurrer  to  the  complaint  for  want  of  facts 
is  the  only  error  assigned. 

Counsel,  in  the  introduction  of  their  respective  briefs,  epi- 
grammatically  state  the  principal  issue  in  this  court  thus:  "Is 
the  'Barrett  law'  law?"  "The  'Barrett  law'  is  law/'  "The  'Bar- 
rett law'  is  not  law." 

We  will  not  stop  now  to  inquire  whether  the  demurrer  to 
the  complaint  should  have  been  overruled  for  a  minor  cause, 
since  the  appellant,  as  indicated  by  his  argument,  has  based 
his  appeal  principally  upon  the  question  of  the  statute's  con- 
stitutionality; and  for  the  present  the  complaint  will  be  taken 
as  admitting  that  the  city  intends  to  proceed  in  accordance 
with  the  provisions  of  the  statute.  Appellant's  contention  is 
that  the  statute,  in  violation  of  the  federal  and  ■*'^**  state  consti- 
tutions, provides  for  the  taking  of  property  without  just  com- 
pensation and  without  due  process  of  law.  Two  propositions 
are  involved:  1.  Is  the  method  of  assessing  the  whole  cost  of 
a  street  improvement  upon  the  abutting  property  equally  by 
the  frontage,  irrespective  of  accruing  benefits  and  damages, 
constitutional?  2.  Is  that  the  method  required  by  the  Barrett 
law? 

Many  of  the  courts  of  this  country  have  answered  the  first 
question  in  the  affirmative.  Cooley  on  Taxation,  second  edi- 
tion of  1886,  page  044,  says:  "In  many  instances  where  streets 
were  to  be  opened  or  improved,  sewers  constructed,  water  pipes 
laid,  or  other  improvements  entered  upon,  the  benefits  of  which 
might  be  expected  to  diffuse  themselves  along  the  line  of  the 
improvement  in  a  degree  bearing  some  proportion  to  the  front- 
age, the  legislature  has  deemed  it  right  and  proper  to  take 
the  line  of  frontage  as  the  most  practicable  and  reasonable 
measure  of  probable  benefits,  and,  making  that  the  standard,  to 
apportion  the  benefits  accordingly.  Such  a  measure  of  appor- 
tionment seems  at  first  blush  to  be  perfectly  arbitrary,  and  likely 
to  operate  in  some  cases  with  great  injustice;  but  it  cannot  be 
denied  that  in  the  case  of  some  improvements,  frontage  is  a 
very  reasonable  measure  of  benefits,  much  more  just  than  value 
could  be,  and,  perhaps,  approaching  equality  as  nearly  as  any 
estimate  of  benefits  made  by  the  judgment  of  men.  However 
thi«  may  be,  the  authorities  are  well  united  in  the  conclusion 
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that  frontage  may  lawfully  be  made  the  basis  of  apportion- 
ment." 

In  his  treatise  on  Municipal  Corporations,  published  in  1890, 
Dillon  gives  an  extended  review  of  the  subject,  and  notes  that 
the  courts  are  very  generally  agreed  that  the  authority  to  re- 
quire property  specially  benefited  to  bear  the  expense  of  local 
improvements  is  embraced  within  the  taxing  power,  and  that 
a  statute  authorizing  municipal  authorities  to  make  such  im- 
provements and  assess  the  cost  in  proportion  to  the  frontage, 
in  the  absence  of  some  special  constitutional  restriction,  is  a 
valid  exercise  of  the  power  of  taxation,  and  ^''^  according  to 
the  weight  of  authority  is  considered  to  be  a  question  of  legisla- 
tive expediency:  Dillon  on  Municipal  Corporations,  4th  ed., 
sees.  753-761.  And,  as  upholding  the  doctrine  of  the  majority, 
the  author  notes  (section  760)  that  the  supreme  court  of  the 
United  States  holds  that  state  laws  imposing  upon  property,  ac- 
cording to  legislative  discretion,  the  cost  of  local  improvements, 
do  not  deprive  the  owner  of  his  property  without  due  process 
of  law  within  the  meaning  of  the  fourteenth  amendment: 
Davidson  v.  New  Orleans  (1877),  96  U.  S.  97,  104;  County  of 
Mobile  V.  Kimball  (1880),  103  U.  S.  691;  Hagar  v.  Eeclamation 
Dist.  (1883),  111  U.  S.  701;  Wurts  v.  Hoagland  (1884),  114  IT. 
S.  606;  Walston  v.  Nevin  (1888),  138  U.  S.  578.  To  which 
may  he  added  Spencer  v.  Merchant  (1887),  125  U.  S.  345;  Will- 
iams V.  Eggleston  (1898),  170  TJ.  S.  304,  311;  Parsons  v.  Dis- 
trict of  Columbia  (1898),  170  U.  S.  45. 

The  author,  howerer,  after  considering  many  cases  pro  and 
con,  and  summing  up  the  general  principles  underlying  special 
assessment,  in  his  eighth  conclusion  (section  761),  affirms  what 
he  conceives  to  be  the  only  true  rule  upon  principle  as  follows: 
"Whether  it  is  competent  for  the  legislature  to  declare  that 
no  part  of  the  expense  of  a  local  improvement  of  a  public  na- 
ture shall  be  borne  by  a  general  tax,  and  that  the  whole  of  it 
shall  be  assessed  upon  the  abutting  property  and  other  prop- 
erty in  the  vicinity  of  the  improvement,  thus  for  itself  con- 
clusively determining,  not  only  that  such  property  is  specially 
benefited,  but  that  it  is  thus  benefited  to  the  extent  of  the 
cost  of  the  improvement,  and  then  to  provide  for  the  appor- 
tionment of  the  amount  by  an  estimate  to  be  made  by  desig- 
nated boards  or  officers,  or  by  frontage  or  superficial  area,  is  a 
question  upon  which  the  courts  are  not  agreed.  Almost  all  of 
the  earlier  cases  asserted  that  the  '*''^  legislative  discretion  in 
the  apportionment  of  public  burdens  extended  this  far,  and 
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such  legislation  is  still  upheld  in  most  of  the  states.  But  since 
the  period  when  express  provisions  have  been  made  in  many  of 
the  state  constitutions^  requiring  uniformity  and  equality  of 
taxation,  several  courts  of  great  respectability,  either  by  force 
of  this  requirement  or  in  the  spirit  of  it,  and  perceiving  that 
special  benefits  actually  received  by  each  parcel  of  contributing 
property  was  the  only  principle  upon  which  such  assessments 
can  justly  rest,  and  that  any  other  rule  is  unequal,  oppressive, 
and  arbitrary,  have  denied  the  unlimited  scope  of  legislative 
discretion  and  power,  and  asserted  what  must,  upon  principle, 
be  regarded  as  the  just  and  reasonable  doctrine,  that  the  cost 
of  a  local  improvement  can  be  assessed  upon  particular  prop- 
erty only  to  the  extent  that  it  is  specially  and  peculiarly  bene- 
fited; and  since  the  excess  beyond  that  is  a  benefit  to  the  munic- 
ipality at  large,  it  must  be  borne  by  the  general  treasury." 

Among  the  many  cases  cited  by  the  author  in  support  of  his 
conclusion  is  Tide-water  Co.  v.  Coster,  18  N.  J.  Eq.  518,  537, 
90  Am.  Dec.  634,  where  it  is  said:  "W^'here  lands  are  improved 
by  legislative  action,  on  the  ground  of  public  utility,  the  cost 
of  such  improvement,  it  has  been  frequently  held,  may,  to  a 
certain  degree,  be  imposed  on  the  parties  who,  in  consequence 
of  owning  lands  in  the  vicinity  of  such  improvement,  receive 
a  peculiar  advantage.  By  the  operation  of  such  a  system,  it  is 
not  considered  that  the  property  of  the  individual,  or  any  part 
of  it,  is  taken  from  him  for  the  public  use,  because  he  is  com- 
pensated in  the  enhanced  value  of  such  property.  But  it  is 
clear  this  principle  is  only  applicable  when  the  benefit  is  com- 
mensurate to  the  burden — when  that  which  is  received  by  the 
land  owner  is  equal  or  superior  in  value  to  the  sum  exacted; 
for  if  the  sum  exacted  be  in  excess,  then  to  that  extent,  most 
incontestably,  private  property  is  assumed  by  the  public.  Nor, 
as  to  this  excess,  can  it  be  successfully  maintained  that  such 
imposition  is  legitimate  as  an  exercise  of  the  power  of  taxation. 
Such  *''^  an  imposition  has  none  of  the  essential  character- 
istics of  a  tax.  We  are  to  bear  in  mind  that  this  projected  im- 
provement is  to  be  regarded  as  one  in  which  the  public  has  an 
interest ;  the  owners  of  these  waste  lands  have  a  special  concern 
in  such  improvement,  so  far  as  their  lands  will  be  in  a  peculiar 
manner  benefited;  beyond  this,  their  situation  is  the  same  as 
that  of  the  rest  of  the  community.  The  consideration  for  the 
excess  of  the  cost  of  the  improvement  over  the  enhancement 
of  the  property,  within  the  operation  of  this  act,  is  the  public 
benefit;  how,  then,  upon  any  principle  of  taxation,  can  this  por- 
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tion  of  the  expense  be  thrown  exclusively  upon  certain  individ- 
uals ?  The  expenditure  of  this  portion  of  the  cost  of  the  work 
can  only  be  justified  on  the  ground  .of  benefit  to  the  public.  I 
am  aware  of  no  principle  which  will  permit  the  expenses  in- 
curred in  conferring  such  benefit  upon  the  public,  to  be  laid  in 
the  form  of  a  tax  upon  certain  persons,  who  are  designated, 
not  indeed  by  name,  but  by  their  description  as  the  owners  of 
certain  lands/' 

In  the  recent  case  of  Norwood  v.  Baker,  172  U.  S.  269,  filed 
December  12,  1898,  the  supreme  court  of  the  United  States 
seems  to  have  abandoned  its  former  rulings  and  to  have  adopted 
what  Dillon  announces  as  the  only  true  rule  upon  principle. 
In  that  case  the  court  said:  "The  particular  question  presented 
for  consideration  involves  the  validity  of  an  ordinance  of  that 
village  [Norwood]  assessing  upon  the  appellee's  land  abutting 
on  each  side  of  the  new  street  an  amount  covering  not  simply 
a  sum  equal  to  that  paid  for  the  land  taken  for  the  street,  but, 
in  addition,  the  costs  and  expenses  connected  with  the  con- 
demnation proceedings";  and  "the  present  appeal  was  pros- 
ecuted directly  to  this  court,  because  the  case  involved  the  con- 
struction and  application  of  the  constitution  of  the  United 
States." 

Under  a  statute  of  Ohio  the  council  was  authorized  to  assess 
the  cost  and  expenses  of  street  improvement  "by  the  '*''*  front 
foot  of  the  property  boimding  and  abutting  upon  the  improve- 
ment. Under  this  statute  the  village  passed  an  ordinance  pro- 
viding that  all  costs  and  expenses  of  the  condemnation  and 
opening  proceedings  should  be  assessed  'per  front  foot  upon  the 
property  bounding  and  abutting  on  that  part  of  Ivenhoe  ave- 
nue as  condemned  and  appropriated  herein.'  '* 

The  real  question  presented  by  the  facts  is  thus  stated  by  the 
court:  "Does  the  exclusion  of  benefits  from  the  estimate  of  com- 
pensation to  be  made  for  the  property  actually  taken  for  public 
use  authorize  the  public  to  charge  upon  the  abutting  property 
the  sum  paid  for  it,  together  with  the  entire  costs  incurred  in 
the  condemnation  proceedings,  irrespective  of  the  question 
whether  the  property  was  benefited  by  the  opening  of  the 
street?" 

In  answering  the  question  the  court  say:  "The  power  of  the 
legislature  in  these  matters  is  not  unlimited.  There  is  a  point 
beyond  which  the  legislative  department,  even  when  exerting 
the  power  of  taxation,  may  not  go  consistently  with  the  citizen's 
right  of  property.    As  already  indicated,  the  principle  under- 
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lying  special  assessments  to  meet  the  cost  of  public  improve- 
ments is  that  the  property  upon  which  they  are  imposed  is 
peculiarly  benefited,  and  therefore  the  owners  do  not,  in  fact, 
pay  anything  in  excess  of  what  they  receive  by  reason  of  such 
improvement.  But  the  guaranties  for  the  protection  of  private 
property  would  be  seriously  impaired,  if  it  were  established  as 
ft  rule  of  constitutional  law,  that  the  imposition  by  the  legis- 
lature upon  particular  private  property  of  the  entire  cost  of  a 
public  improvement,  irrespective  of  any  peculiar  benefits  accru- 
ing to  the  owner  from  such  improvement,  could  not  be  ques- 
tioned by  him  in  the  courts  of  the  country.  It  is  one  thing  for 
the  legislature  to  prescribe  it  as  a  general  rule  that  property 
•butting  on  a  street  opened  by  the  public  shall  be  deemed  to 
have  been  specially  benefited  by  such  improvement,  and  there- 
fore should  specially  contribute  to  the  cost  incurred  by  the 
public.  It  is  quite  a  different  thing  to  lay  it  down  as  an  abso- 
lute rule  that  ^^  such  property,  whether  it  is  in  fact  benefited 
or  not  by  the  opening  of  the  street,  may  be  assessed  by  the 
front  foot  for  a  fixed  sum  representing  the  whole  cost  of  the 
improvement,  and  without  any  right  in  the  property  owner  to 
show,  when  an  assessment  of  that  kind  is  made  or  is  about  to 
be  made,  that  the  sum  so  fixed  is  in  excess  of  the  benefits  re- 
ceived. In  our  judgment,  the  exaction  from  the  owner  of  pri- 
vate property  of  the  cost  of  a  public  improvement,  in  substan- 
tial excess  of  the  special  benefits  accruing  to  him,  is  to  the 
extent  of  such  excess,  a  taking,  under  the  guise  of  taxation,  of 
private  property  for  public  use  without  compensation.** 

After  reviewing  many  authorities  and  italicizing  what  Dillon 
affirms  as  the  true  rule,  the  court  concludes:  **It  thus  appears 
that  the  statute  authorizes  a  special  assessment  upon  the  bound- 
ing and  abutting  property  by  the  front  foot  for  the  entire  cost 
and  expense  of  the  improvement,  without  taking  special  ben- 
efits into  account.  And  that  was  the  method  pursued  by  the 
village  of  Norwood.  The  corporation  manifestly  proceeded 
upon  the  theory  that  the  abutting  property  could  be  made  to 
bear  the  whole  cost  of  the  improvement,  whether  such  prop- 
erty was  benefited  or  not  to  the  extent  of  such  cost.** 

And  further:  "As  the  pleadings  show,  the  village  proceeded 
upon  the  theory,  justified  by  the  words  of  the  statute,  that  the 
entire  cost  incurred  in  opening  the  street,  including  the  value  of 
the  property  appropriated,  could,  when  the  assessment  was  by 
the  front  foot,  be  put  upon  the  abutting  property,  irrespective 
of  special  benefits.     The  assessment  was  by  the  front  foot  and 
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for  a  specific  sum  representing  such  cost,  and  that  sum  could 
not  have  been  reduced  under  the  ordinance  of  the  village  even 
if  proof  had  been  made  that  the  costs  and  expenses  assessed 
upon  the  abutting  property  exceeded  the  special  benefits.  The 
assessment  was  in  itself  an  illegal  one,  because  it  rested  upon 
a  basis  that  excluded  any  consideration  of  benefits.  A  decree 
enjoining  the  whole  assessment  was,  therefore,  the  only  appro- 
priate one." 

476  ^gain:  "The  present  case  is  one  of  illegal  assessment 
under  a  rule  or  system  which,  as  we  have  stated,  violated  the 
constitution,  in  that  the  entire  cost  of  the  street  improvement 
was  imposed,  upon  the  abutting  property  by  the  front  foot, 
without  any  reference  to  special  benefits.'^ 

An  assessment  for  such  improvement,  to  be  in  conformity  with 
the  opinion,  is  thus  stated:  "That  while  abutting  property  may 
be  specially  assessed  on  account  of  the  expense  attending  the 
opening  of  a  public  street  in  front  of  it,  such  assessment  must 
be  measured  or  limited  by  the  special  benefits  accruing  to  it, 
that  is,  by  benefits  that  are  not  shajed  by  the  general  public; 
and  that  taxation  of  the  abutting  property  for  any  substantial 
excess  of  such  expense  over  special  benefits  will,  to  the  extent 
of  such  excess,  be  a  taking  of  private  property  for  public  use 
without  compensation." 

The  final  judgment  of  the  court  follows:  "The  judgment  of 
the  circuit  court  must  be  affirmed,  upon  the  ground  that  the 
assessment  against  the  plaintiff's  abutting  property  was  under 
a  rule  which  excluded  any  inquiry  as  to  special  benefits,  and 
the  necessary  operation  of  which  was,  to  the  extent  of  the  ex- 
cess of  the  cost  of  opening  the  street  in  question  over  any 
special  benefits  accruing  to  the  abtitting  property  therefrom, 
to  take  private  property  for  public  use  without  compensation." 

While  the  facts  in  Norwood  v.  Baker,  172  U.  S.  269,  are  un- 
usual, and  distinguishable  from  the  facts  in  the  case  at  bar, 
yet  it  cannot  be  successfully  denied  that  the  general  doctrine 
laid  down  is  to  the  effect  that  the  imposition  of  assessments  for 
local  improvements  per  front  foot,  irrespective  of  the  question 
of  accruing  benefits,  is  in  violation  of  the  fourteenth  amend- 
ment to  the  federal  constitution;  and  that  the  case  has  been  so 
construed  generally  by  the  courts  of  the  country:  See  Loeb  v. 
Columbia  Tp.  (Jan.  9,  1899),  91  Fed.  Eep.  37,  involving  the  va- 
lidity of  assessments  laid  by  a  township  upon  abutting  property 
for  the  improvement  of  a  road;  "Fay  v.  Springfield  *'"''  (May  9, 
1899),  94  Fed.  Rep.  409,  street  paving  assessments  against  abut- 
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ters;  Sears  y.  Street  Commrs.  (May  18,  1899),  173  Mass.  350, 
sewer  assessments  upon  a  particular  class  of  property;  Hutche- 
son  T.  Storrie  (June  19,  1899),  92  Tex.  685,  71  Am.  St.  Eep. 
884,  street  paving  assessments  upon  abutting  property; 
Schroder  v.  Overman  (Oct.  24, 1899),  61  Ohio  St.  1,  street  pave- 
ment and  sewer  assessments  against  abutters;  Charles  v.  Marion 
(Dec.  11,  1899),  98  Fed.  Eep.  166,  street  paving  assessments 
against  abutters. 

The  judgment  of  the  federal  supreme  court  defining  the  lim- 
its of  legislative  power,  sanctioned  by  the  federal  constitution, 
is  the  supreme  law  of  the  land.  It  commands  state  courts  as 
well  as  state  legislatures.  The  duty  thus  imposed  is  agreeable 
as  being  in  accord  with  our  sense  of  just  principles,  and  as  fur- 
nishing the  only  reasonable  foundation  for  the  exercise  of  the 
taxing  power  in  respect  to  special  assessments. 

Streets  are  public  highways  which  all  inhabitants  of  the 
municipality  have  an  equal  right  to  use  and  by  the  improve- 
ment of  which  all  are  in  a  measure  benefited.  There  is  much 
justice  in  holding  that  a  sum  equal  to  the  special  benefits,  that 
is,  such  benefits  as  are  not  shared  by  the  citizens  generally,  con- 
ferred upon  the  abutters  may  be  exacted  for  application  to  the 
costs  of  the  improvement;  for  when  the  corporation  takes  only 
so  much  as  it  returns  in  the  way  of  enhanced  values  and  in- 
creased personal  comfort,  the  property  owner  is  not  injured; 
but  when  he  has  thus  contributed  his  special  benefits  as  to  the 
remainder  of  the  costs,  he  stands  as  any  other  citizen.  This 
remainder  represents  the  price  to  the  public  for  its  general  ben- 
efits, and,  when  exacted  from  the  abutters,  is  but  the  taxation 
of  a  class  for  public  benefit,  and  clearly  a  taking  of  property 
for  public  use  without  just  compensation. 

We  conclude,  therefore,  that  the  principles  applicable  to  ■*^ 
assessments  for  local  improvements  are  these:  The  legislature 
may  create,  or  authorize  a  municipality  to  create,  a  local  taxing 
district  for  local  improvement  purposes,  which  includes  part 
only  of  the  property  within  the  municipality;  the  legislature 
may  declare  conclusively  that  only  the  property  within  the  tax- 
ing district  shall  be  specially  assessed  on  account  of  local  im- 
provement within  that  district;  each  parcel  of  contributing 
property  may  be  assessed  only  to  the  extent  that  it  actually 
receives  special  benefits;  the  taxing  district  as  a  whole  may  be 
assessed  only  to  the  extent  of  the  sum  of  the  special  benefits 
actually  received  by  the  several  parcels  of  contributing  prop* 
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erty;  the  improvement,  so  far  as  its  cost  exceeds  the  special 
benefits  resulting  to  the  several  parcels  of  property  in  the  taxing 
district,  is  a  benefit  to  the  municipality  at  large,  and  such  ex- 
cess must  be  borne  by  the  general  treasury;  property  owners 
affected  by  an  improvement,  within  a  taxing  district,  are  enti- 
tled to  a  hearing  on  the  question  of  special  benefits. 

It  remains  to  be  seen  if  the  Barrett  law  denies  any  of  these 
principles.  T\Tiether  the  answer  shall  be  for  the  appellant  or 
the  appellee  depends  upon  two  considerations,  namely:  1.  Does 
the  Barrett  law  require  that  the  costs  of  street  and  alley  im- 
provements shall  be  assessed  against  abutting  property  by  the 
front-foot  rule,  without  regard  to  the  question  of  resulting 
benefits?  2.  Do  the  provisions  of  the  Barrett  law  supply  to 
affected  property  owners  due  process  of  law  within  the  meaning 
"of  the  state  and  federal  constitutions? 

In  arriving  at  the  true  interpretation  of  the  statute,  it  is 
useful  for  us  to  review  the  legislative  and  judicial  history  of 
the  state  and  country  prior  to  the  enactment  of  the  Barrett  law 
in  1889. 

Dillon  and  Cooley  class  Indiana  as  one  of  the  majority  states 
upholding  the  doctrine  that  it  is  competent  for  the  legislature 
to  conclusively  declare  that  the  total  cost  of  a  local  improve- 
ment shall  be  assessed  equally  against  the  frontage;  and  such 
classification  was  not  without  warrant.  In  1852,  the  right  to 
confer  authority  upon  municipal  officers  *''*  so  to  provide  for 
street  and  other  improvements,  was  first  asserted  by  the  legis- 
lature as  a  general  law:  Eev.  Stats.  1852,  p.  217.  It  was  reas- 
serted in  1857  (Acts  1857,  p.  53),  and  again  in  1865  (Acts  1865, 
S.  S.,  p.  29),  and  again  in  1867  (Acts  1867,  p.  66),  and  again 
approved  in  1881:  Rev.  Stats.  1881,  sec.  3163.  The  right  to 
enforce  such  assessments  was  recognized  by  this  court  in  1861 — - 
Indianapolis  v.  Imberry,  17  Ind.  175 — and  in  many  subsequent 
decisions.  The  constitutionality  of  such  legislation  was  never 
called  in  question  until  1868,  when  it  was  assailed  on  the  ground 
only  that  the  same  was  in  violation  of  the  state  constitution 
requiring  the  rate  of  assessment  and  taxation  to  be  uniform  and 
equal.  Such  legislation  was  then  and  subsequently  upheld  aa 
against  such  objection:  Const.,  art.  10,  sec.  1;  Goodrich  v.  Win- 
chester etc.  Tp.  Co.,  26  Ind.  119;  Bright  v.  McCullough,  27 
Ind.  223 ;  Palmer  v.  Stumph,  29  Ind.  329 ;  Law  v.  Madison  etc. 
Tp.  Co.,  30  Ind.  77. 

But  the  constitutional  question  of  due  process  of  law,  and 
the  taking  of  property  for  public  use  without  compensation,  in 
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the  making  of  local  improvements,  within  the  meaning  of  the 
fourteenth  amendment  to  the  federal  constitution,  seems  never 
to  have  heen  previously  considered  by  this  court,  so  far  as  we 
have  observed.  Hence  no  ground  exists  to  justify  the  insist- 
ence that  the  determination  by  this  court,  under  former  street 
improvement  laws,  of  the  constitutional  question  now  involved, 
has  been  carried  into  the  enactment  of  the  statute  in  contro- 
versy. 

It  should  be  noted  that  prior  to  1889  no  provision  was  found 
in  any  of  the  laws  entitling  property  owners  to  a  voice  upon 
the  necessity  for  the  improvement,  or  to  a  hearing  of  any  kind 
upon  the  acts  of  the  assessing  officers,  or  to  be  heard  upon  any 
subject  touching  the  improvement,  until  after  the  issuance  of  a 
precept  for  the  sale  of  their  property  for  the  payment  of  the 
assessment,  and  then  only  as  to  the  regularity  of  the  proceed- 
ings subsequent  to  the  making  of  the  contract  for  the  improve- 
ment. As  the  law  had  stood  for  ***^  thirty-seven  years,  when 
the  Barrett  law  came  up  for  consideration  in  the  assembly  of 
1889,  municipal  officers  had  the  power,  with  a  two-thirds  vote 
of  the  council,  to  order  an  improvement,  however  costly  and 
however  unnecessary  and  oppressive,  without  regard  to  the 
wishes  of  the  citizens,  and  proceed  to  charge  the  abutters  with 
the  total  cost  by  the  frontage  rule,  irrespective  of  any  consid- 
eration of  benefits,  and  thus,  in  some  instances,  impose  upon 
the  citizen  an  absolute  confiscation  of  property  without  any 
form  of  hearing  in  its  defense,  further  than  to  require  it  to  be 
done  orderly,  and  according  to  prescribed  rule.  For  some  rea- 
sons the  people  had  become  dissatisfied  with  the  law,  as  it  ex- 
isted, upon  the  subject.  In  what  respects  may  be  best  judged 
from  the  character  of  the  changes  that  were  made.  It  is  evi- 
dent that  the  discontent  did  not  arise  from  the  method  of 
frontage  assessments,  as  a  rule,  for  that  principle  had  been 
consistently  maintained  in  every  enactment  since  1852,  and 
was  carried  into  the  Barrett  law.  Besides,  in  most  cases  the 
rule  is  as  just  and  equitable  as  any  that  may  be  devised.  In 
the  light  of  thirty-seven  years*  experience,  however,  it  was 
doubtless  manifest  to  the  lawmakers  that  in  some  instances  mu- 
nicipal officers,  by  reckless  and  inconsiderate  acts,  without  test- 
ing public  opinion,  had  involved  citizens  in  heavy  and  unneces- 
sary burdens  by  imprnvenionts;  and  that  it  was  to  them  equally 
clear  that  all  property  bordering  upon  a  municipal  highway 
was  not  affeoted  in  the  same  way  by  an  improvement  of  the 
latter;  that  in  some  cases  the  grade  may  be  so  raised  or  lowered 
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as  to  most  seriously  impair  the  use  and  value  of  the  property; 
in  others,  that  some  property  may  be  situate  upon  a  general 
level,  h'ghly  improved,  and  in  a  business  part  of  the  city,  while 
others  upon  the  same  street  may  be  remote  from  business,  lying 
low,  and  near  a  watercourse,  and  practically  worthless  for  busi- 
ness or  residential  purposes;  in  others,  some  abutting  lots  may 
be  twenty  feet  and  others  two  hundred  feet  deep.  It  seems, 
therefore,  reasonable  to  presume  that  the  mischiefs  resulting 
from  the  acts  of  ^**  reckless  officials,  and  the  common  but  ex- 
ceptional cases  of  injustice  and  hardship  flowing  from  the  uni- 
form and  rigid  application  of  the  front-foot  rule,  were  brought 
to  the  attention  of  the  legislature,  and  that  their  avoidance  was 
a  purpose  entering  into  the  structure  of  the  new  law:  Quill  v. 
Indianapolis,  124  Ind.  292,  295.  This  much  is  certain,  that, 
for  reasons  deemed  sufficient,  new  and  important  provisions 
were  incorporated  into  the  new  law — provisions  contained  in  no 
previous  law  upon  the  subject. 

The  first  of  these  is  section  3,  page  237,  of  the  Acts  of  1889 
(Burns'  Eev.  Stats.  1894,  sec.  4289),  and  is  as  follows:  "When- 
ever cities  or  incorporated  towns  subject  to  the  provisions  of 
this  act  shall  deem  it  necessary  to  construct  any  sewer,  or  make 
any  of  the  alley  or  street  improvements  in  this  act  mentioned, 
the  council  or  board  of  trustees  shall  declare  by  resolution  the 
necessity  therefor,  and  shall  state  the  kind,  size,  location,  and 
designate  the  terminal  points  thereof,  and  notice  for  ten  days 
of  the  passage  of  such  resolution  shall  be  given  for  two  weeks 
in  some  newspaper  of  general  circulation  published  in  such  city 
or  incorporated  town,  if  any  there  be,  and  if  there  be  not  such 
paper,  then  in  some  such  paper  printed  and  published  in  the 
county  in  which  such  city  or  incorporated  town  is  located.  Said 
notices  shall  state  the  time  and  place  when  and  where  the  prop- 
erty owners  along  the  line  of  said  proposed  improvement  can 
make  objections  to  the  necessity  for  the  construction  thereof." 

It  is  argued  that  this  section  affords  the  property  owner  no 
remedy  beyond  the  right  to  advise  the  council  with  respect  to 
the  necessity  for  the  improvement ;  and  so  it  has  been  held  by 
this  court:  Quill  v.  Indianapolis,  124  Ind.  292.  But  it  does  not 
follow  that  no  benefit  is  to  flow  to  the  property  owner  from  the 
observance  of  this  provision.  Municipal  officers  are  elective, 
and,  as  a  rule,  in  dealing  with  corporation  affairs,  will  give  re- 
spectful heed  to  the  popular  judgment  of  their  constituents. 
This  ^®^  provision  removes  all  power  from  the  common  coun- 
cil to  impose  burdens  upon    private    property  unawares  the 
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owner.    It  requires  public  notice  to  be  given  of  the  character- 
and  location  of  the  proposed  improvement  for  twenty-four  days^ 
from  the  first  publication,  a  length  of  time  sufficient  to  develop  ■ 
public  opinion  advisedly,  and  at  a  fixed  time  and  place,  and  be- 
fore making  a  contract,  the  council  shall  hear  those  along  the 
line  upon  the  subject  of  the  improvement;  and  it  may  reason- 
ably be  expected  that  if  the  property  owners  shall  be  able  to 
show  that  there  exists  no  necessity  for  such  improvement,  or 
that  it  will  cost  more  than  the  accruing  benefits,  well-meaning 
officers  will  be  controlled  by  such  showing  and  advice,  as  read- 
ily as  by  the  positive  mandate  of  a  statute.     It  was  not  in- 
tended by  thia  section  to  deprive  the  common  council  of  the 
power  of  ordering  the  improvement  irrespective  of  the  advice 
of  the  property  owners,  but  its  purpose  is  to  provide,  in  all 
cases,  that  they  shall  act  advisedly  and  with  deliberation. 

The  second  and  most  important  new  provision  is  found  in 
sections  6  and  7  of  the  Acts  of  1889  (the  latter  section,  as 
amended,  Acts  1891,  p.  324,  Acts  1899,  p.  63),  sections  4293 
and  4294  of  Burns'  Revised  Statutes  of  1894,  which  follow: 

*'Sec.  4293.  When  any  such  improvement  has  been  mad& 
and  completed  according  to  the  terms  of  the  contract  therefor 
made,  the  common  council  of  such  city,  or  the  board  of  trustees 
of  such  town,  shall  cause  a  final  estimate  of  the  total  cost  there- 
of to  be  made  by  the  city  or  town  engineer,  and  the  common 
council  of  such  city,  or  the  board  of  trustees  of  such  town, 
shall  require  said  city  or  town  engineer  to  report  to  the  com- 
mon council  of  such  city,  or  the  board  of  trustees  of  such  town, 
the  following  facts  touching  such  improvement:  1.  The  total 
cost  of  said  improvement;  2.  The  average  cost  per  running 
front  foot  of  the  whole  length  of  that  part  of  the  street  or  alley 
so  improved;  3.  The  name  of  each  property  owner  on  that 
part  of  the  street  or  alley  so  improved;  4.  The  number  of  front 
feet  *^^  owned  by  the  respective  property  owners  on  that  part 
of  said  street  so  improved ;  5.  The  amount  of  such  cost  for  im- 
provement due  upon  each  lot  or  parcel  of  ground  bordering 
on  said  street  or  alley,  which  amount  shall  be  ascertained  and 
fixed  by  multiplying  the  average  cost  price  per  running  front 
foot  by  the  number  of  running  front  feet  of  the  sevet^l  lots 
or  parcels  of  ground  respectively;  6.  The  full  description,  to- 
gether with  the  owner's  name,  of  each  lot  or  parcel  of  ground 
bordering  on  said  street  so  improved;  7.  In  the  case  of  the  con- 
struction of  a  sewer,  a  description  of  eadh  lot  or  parf***!  of  lot 
benefited  thereby,  together  with  the  ovmer'B  name  and  the  fair 
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proportion  of  the  cost  of  such  sewer  according  to  the  benefits 
conferred  thereby,  that  should  be  assessed  against  such  lot  or 
part  of  a  lot. 

"Upon  the  filing  of  the  report  provided  for  in  the  last  pre- 
ceding section,  the  common  council  of  such  city,  or  the  board 
-of  trustees  of  such  town,  shall  give  two  weeks'  notice  in  a  news- 
paper printed  and  published  in  such  city  or  incorporated  town, 
if  any  there  be,  and  if  there  be  no  such  paper,  then  in  a  news- 
paper printed  and  published  in  the  county  in  which  such  city\ 
or  incorporated  town  is  located,  of  the  time  and  place  when  and 
where  a  hearing  can  be  had  upon  such  report,  before  a  com- 
mittee to  be  appointed  to  consider  such  reports,  and  such  com- 
mittee shall  make  report  to  the  common  council  of  such  city, 
or  the  board  of  trustees  of  such  town,  recommending  the  adop- 
tion or  alteration  of  such  report,  and  the  common  council  of 
such  city,  or  the  board  of  trustees  of  such  town,  may  adopt, 
alter,  or  amend  such  report  and  the  assessments  therein.  Any 
person  feeling  aggrieved  by  such  report  shall  have  the  right  to 
appear  before  such  committees  and  the  common  council  of  such 
city,  or  the  board  of  trustees  of  such  town,  and  make  objection 
thereto,  and  shall  be  accorded  a  hearing  thereon,  and  the  com- 
mon council  of  such  city,  or  the  board  of  trustees  of  such  town, 
.«hall  assess  against  the  several  lots  or  parcels  of  ground  the 
several  "***  amounts  which  shall  be  assessed  for  and  on  ac- 
« count  of  such  improvement." 

It  will  be  noted  that  section  6  provides  that  after  completion 
-of  the  work  the  engineer  shall  report  certain  facts  to  the  coun- 
■  cil — not  make  an  assessment  of  the  costs;  that  when  such  report 
is  lodged  with  the  council,  it  shall  give  two  weeks'  public  notice 
of  a  time  and  place  when  and  where  a  hearing  can  be  had  upon 
-the  facts  reported  by  the    engineer,  before  a  committee  ap- 
pointed by  the  council  to  consider  such  report,  and  such  com- 
:  jnittee  shall,  after  a  consideration  of  the  report,  recommend  to 
the  council  the  adoption  or  alteration  of  the  same.    And  any 
person  feeling  aggrieved  by  such  report  shall  have  the  right 
to  appear  before  the  committee  and  present  objections  thereto, 
.  and  shall  be  accorded  a  hearing  thereon,  and  the  further  right 
to  carry  his  objections  to  the  common  council,  where  he  shall 
--also  be  accorded  a  hearing.     After  the  hearings  and  objections 
.  are  disposed  of,  the  common  council  may  adopt,  alter,  or  amend 
'  the  report  and  the  assessments  thereon,  "and  shall  assess  against 
'  the  several  lots  or  parcels  of  ground  the  several  amounts  which 
-.  shall  be  assessed  for  and  on  account  of  such  improvement." 
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It  is  contended  that  the  statute  limits  the  hearing  before  the 
committee  and  common  council  to  errors  of  the  engineer  in 
stating  the  facts  required  of  him,  and  that  the  power  of  tbe 
council,  with  respect  to  the  report,  is  exhausted  when  it  haa 
verified  such  facta.  We  are  unable  to  approve  such  construc- 
tion. Section  6  requires  that  the  engineer  shall  report  certain 
facts  to  the  council;  that  is  to  say,  report  such  facts  correctly^ 
nothing  short  of  a  correct  report  is  a  compliance  with  the  stat- 
ute. We  must  view  the  subject  as  if  the  lawmakers  assumed 
that  the  engineer  would  do  his  duty,  and  that  when  he  sub- 
mitted his  report  to  the  council  it  accurately  stated  the  facts 
required  of  him.  Besides,  will  it  be  seriously  contended  that 
if,  by  inadvertence,  errors  crept  into  the  report,  the  engineer, 
or  even  the  council,  at  any  time  before  "**'  final  action  thereon, 
did  not  have  full  power  to  correct  it?  Ball  v.  Balfe,  41  Ind. 
221,  225.  What  reason,  then,  could  there  be  for  the  legislature 
to  deem  it  expedient  to  provide  express  authority  in  the  council 
to  correct,  or  cause  to  be  corrected,  errors  in  a  report  where 
none  were  reasonably  supposed  to  exist,  and  where  the  power 
of  correction  would  exist  by  irresistible  implication?  We  may 
not  attribute  insincerity  and  dissembling  to  the  legislators.  We 
must  believe  that  they  meant  something  by  these  provisions 
beyond  that  granted  by  the  old  law,  or  why  change  it?  The 
old  law  had  been  found  efficient  and  authorized  by  the  consti-. 
tution. 

In  the  search  for  legislative  intent  "the  court  will  look  to 
each  and  every  part  of  the  statute;  to  the  circumstances  under 
which  it  was  enacted ;  to  the  old  law  upon  the  subject,  if  any ; 
to  other  statutes  upon  the  same  subject,  or  relative  subjects, 
whether  in  force  or  repealed;  to  contemporaneous  legislative 
history,  and  to  the  evils  and  mischiefs  to  be  remedied":  Barber 
etc.  Co.  v.  Edgerton,  125  Ind.  456,  460;  Eeynolds  v.  Bowen,  138 
Ind.  434,  449;  Goodwin  v.  State,  142  Ind.  117,  121. 

The  common  council  shall  give  two  weeks*  notice  of  a  time 
and  place  when  their  committee  shall  consider  the  report  and 
hear  grievances.  In  drainage  and  other  assessment  proceedinqfs, 
it  is  provided  that  the  commissioners  shall  inquire  into  certain 
facts,  assess  benefits  and  damages,  and  "make  report  to  the 
court;  and  the  court  shall  fix  a  time  for  hearing  the  report,'* 
and,  after  ten  days*  notice  of  the  filing  thereof,  those  affected 
by  the  report  may  appear  and  remonstrate:  Burns*  Bev.  Stats, 
1894,  sees.  6624,  6626. 


500  Adams  v.  Shelbyville.  [Indiana, 

It  is  even  doubtful  that  the  consideration  of  the  report  re- 
quired of  the  committee,  and  the  hearing  they  shall  give  there- 
on, relate  to  any  other  subject  than  the  proposed  assessments, 
or  allotments  of  the  cost  of  the  improvement?  After  such 
hearing  and  consideration  the  committee  is  required  to  report 
their  recommendations  to  the  common  council,  and  "****  th& 
council,  being  thus  advised,  and  upon  further  hearing  of  objec- 
tions, may  adopt  the  report  as  made  by  the  engineer,  distrib- 
uting the  total  cost  equally  per  front  foot,  or  it  may  alter  the 
report  and  the  assessments  therein;  and  when  the  conclusion 
of  the  council  is  reached,  it  shall  assess  against  the  several  lots 
and  parcels  of  ground  the  several  amounts  which  shall  be  as- 
sessed on  account  of  such  improvement.  The  mandate  of  the 
statute,  following  the  hearings,  that  the  council  shall  assess  the 
several  amounts  against  the  several  parcels,  clearly  indicates 
the  particular  subject  to  be  previously  considered  by  the  coun- 
cil and  its  committee.  From  the  term  "hearing'*  is  necessarily 
implied  the  power  to  administer  some  adequate  remedy. 

The  council  may  alter  the  assessments,  that  is,  as  indicated 
by  the  engineer's  report  on  the  front-foot  rule.  "Alter"  is  to 
"make  otherwise":  Webster's  International  Dictionary. 

From  these  considerations  we  are  unable  to  resist  the  con- 
clusion that,  upon  the  hearing  provided  in  section  7,  the  com- 
mon council  have  power  to  change  assessments  from  the  front- 
age rule  in  such  cases  as  they  may  deem  just.  That  the  legis- 
lature may  confer  upon  municipal  officers  the  power  to  adjust 
special  benefits  accruing  from  such  improvements  to  a  fair  and 
just  basis,  is  well  settled:  Garvin  v.  Daussman,  114  Ind.  429, 
435,  5  Am.  St.  Eep.  637;  Kizer  v.  Winchester,  141  Ind.  694, 
696;  and  the  speedy  and  ample  remedy  afforded  by  this  view  of 
the  statute  is  consistent  with  the  spirit  of  the  act  and  the  nature 
of  such  improvement,  which  public  convenience  requires  to  be 
accomplished  in  the  shortest  practical  period,  as  said  in  Garvin 
V.  Daussman,  141  Ind.  436,  5  Am.  St.  Rep.  637:  'T^t  is  essen- 
tial to  the  public  good  that  the  necessity  for  street  and  other 
public  improvements,  and  the  cost  of  making  them,  and  such 
other  proceedings  as  are  necessary  to  insure  the  prompt  exe- 
cution of  the  work,  be  determined  and  taken  in  a  comparatively 
summary  way.** 

An  assessment  is  the  "adjusting  of  the  shares  of  a  contri- 
bution by  several  toward  a  common  beneficial  object  according 
"*®^  to  the  benefit  received":  Bouvier's  Law  Dictionary;  Ander- 
son's Law  Dictionary. 
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From  the  power  to  alter  is  necessarily  implied  the  power 
to  add  to  or  diminish.  The  absence  of  an  express  rule  for 
guidance  in  the  exercise  of  the  power  to  alter  does  not  impair 
it.  It  is  sufficient  if  the  power  to  change  the  assessment  from 
the  frontage  rule  exists.  "It  is  a  well-affirmed  principle  that 
where  a  power  is  conferred  by  a  statute,  everything  necessary 
to  carry  out  the  purpose  of  the  power  conferred  and  make  it 
effectual  and  complete  will  be  implied":  Conn  v.  Board  etc., 
151  Ind.  517,  525;  Sutherland's  Statutory  Construction,  secs^ 
340,  341.  Such  implied  power,  however,  will  not  authorize  the 
employment  of  means  and  methods  which  may  spring  from  the 
whims  and  caprices  of  administrative  officers,  according  to 
varying  circumstances,  but  will  only  permit  the  use  of  such  rea- 
sonable, uniform,  and  consistent  modes  and  measures  as  are 
calculated  to  accomplish  the  purpose  in  the  spirit  designed. 
How  the  power  may  be  exercised  in  this  instance  must  be  de- 
termined from  the  spirit  and  scope  of  the  whole  act,  of  which 
said  section  7  is  a  part,  as  aided  by  the  spirit  and  principle 
running  through  other  legislation  upon  the  same  and  kindred 
subjects:  Sutherland's  Statutory  Construction,  sec.  388. 

In  an  act  relating  to  the  opening  and  improvement  of  streets 
(Burns'  Rev.  Stats.  1894,  sec.  3633;  Rev.  Stats.  1881  and 
Horner's  Rev.  Stats.  1897,  sec.  3170),  commissioners  are  com- 
manded to  make  assessments  on  the  basis  of  actual  benefits. 
The  same  rule  is  required  in  drainage  and  free  gravel  road  pro- 
ceedings: Bums'  Rev.  Stats.  1894,  sec.  5658;  Rev.  Stats.  1881 
and  Horner's  Rev.  Stats.  1897,  sec.  4288;  Acts  1869,  p.  74. 
And  this  court  has  consistently  held  for  thirty  years  that  spe- 
cial benefits  are  the  only  foundation  for  special  assessments: 
New  Albany  v.  Cook,  29  Ind.  220;  Ross  v.  Stackhouse,  114  Ind. 
200;  Quill  v.  Indianapolis,  124  Ind.  292;  Barber  etc.  Co.  v. 
Edgerton,  125  Ind.  455,  465. 

The  published  notice  calls  attention  of  all  persons  affected 
**®  that  the  report  of  the  engineer  is  before  the  council  for 
consideration,  and  that  the  same  is  subject  to  such  alteration 
as  the  council  may  deem  just  in  adjusting  the  several  assess- 
ments to  the  basis  of  actual  benefits,  and  all  persons  concerned 
are  bound  to  know  that  the  prima  facie  assessments  against 
their  property  ate  liable  to  be  increased  as  well  as  decreased. 
That  this  court  prior  to  1889  supported  the  doctrine  that  the 
legislature  had  constitutional  sanction  to  declare,  as  matter  of 
law,  that  the  special  benefits  to  a  particular  district  by  an 
improvement  were  equally  received  by  bordering  property,  and 
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equal  to  the  total  cost,  has  little  force  as  an  argument.  The 
answer  to  it  is  that  the  injustice  and  hardship  resulting  from 
the  doctrine  were  potential  in  securing  legislative  action  for 
the  amelioration  of  the  rule.  We  think  it  evident  that  the 
assembly  of  1889  determined  upon  a  modification  of  the  old 
rule,  so  far  as  it  required  an  equal  distribution  of  the  cost  of 
an  improvement  on  all  bordering  property,  without  regard  to 
the  question  of  actual  benefits.  Not  that  the  rule  offended 
either  the  federal  or  state  constitution  as  then  interpreted  by 
the  federal  and  state  courts  (for  no  question  of  that  character 
had  been  raised  in  this  state),  but  because  it  was  required  by 
the  simplest  principles  of  justice.  The  act  of  1889  must  be 
tested  by  the  usual  canons  of  construction,  and  if  from  these 
it  appears  that  the  assembly  took  cognizance  of  the  mischiefs 
resulting  from  the  old  law  and  provided  a  remedy  in  advance 
of  constitutional  requirement,  the  legislation  is  not  to  be  dis- 
credited by  the  fact  that  the  courts  have  come  to  restrict  the 
constitutional  limitations  to  the  bounds  s'et  by  the  statute.  The 
important  inquiry  is:  Is  the  statute,  as  enacted  in  1889,  and  as 
it  now  stands,  antagonistic  to  any  of  the  principles  of  the 
federal  constitution  as  now  construed  by  the  United  States  su- 
preme court? 

Section  3  (Bums*  Rev.  Stats.  1894,  sec.  4290;  Homer's  Rev. 
Stats.  1897,  sec.  6773)  provides:  **In  all  contracts  specified  in 
the  preceding  section  the  cost  of  any  street  or  alley  improvement 
shall  be  estimated  '*®®  [not  assessed]  according  to  the  whole 
length  of  the  street  or  alley,  or  the  part  thereof  to  he  im- 
proved per  running  foot  ....  and  the  city  or  incorporated 
town  shall  be  liable  to  the  contractor  for  the  contract  price 
of  said  improvement,  and  the  owners  of  lots  or  parts  of  lots 
bordering  on  such  street  or  alley,  or  the  part  thereof  to  be 
improved,  ....  shall  be  liable  to  the  city  for  their  propor- 
tion of  the  costs  in  the  ratio  of  the  front  line  of  their  lots 
owned  by  them,  to  the  whole  improved  line  for  street  and  alley 
improvements,  ....  and  the  city  or  incorporated  town  shall 
have  a  lien  upon  such  lots,  or  parts  of  lots, respectively,  from  the 
time  such  improvement  is  ordered,  for  such  costs  of  improve- 
ment, collectible  as  hereinafter  provided Such  city  or 

town  shall  be  liable  and  pay  for  all  that  part  of  such  street  or 
alley  improvement  as  shall  be  occupied  by  the  street  and  alley 
crossings, and  may  order  that  any  part  of  the  total  cost  of  any  of 
the  improvement  in  this  act  mentioned  shall  be  paid  out  of 
the  general  fund." 
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The  gist  of  these  provisions  is  that  in  providing  for  the  pay- 
ment  for  an  improvement,  the  expense  of  it  shall  be  estimated,, 
that  is  calculated,  by  the  running  foot;  the  city  or  town  shall i 
be  liable  to  the  contractor  for  the  full  contract  price,  and, 
to  reimburse  it,  the  owners  of  lots  shall  be  liable  to  the  city 
or  town  for  their  legal  proportion  of  the  cost,  in  the  ratio  of 
their  several  frontage  to  the  whole  frontage  of  the  improve- 
ment; which  liability  shall  constitute  a  lien  upon  abutting  prop- 
erty in  favor  of  the  city  or  town  from  the  time  such  improve- 
ment is  ordered. 

Three  things  may  be  noted  in  these  provisions:  1.  That  the- 
cost  shall  be  estimated  by  the  running  foot,  not  so  assessed ;  2. 
That  the  liability  shall  relate  to  the  frontage;  and  3.  That  the- 
liability  and  lien  shall  arise  and  attach  at  the  time  the  im- 
provement is  ordered.    There  is  nowhere  to  be  found  a  man- 
date that  the  costs  shall  be  assfessed  by  the  frontage  rule  or- 
that  property  shall  ultimately  be  required  to  contribute  equally 
per   front  foot.     The  measure    of  liability  '*®®  and  lien  here 
mentioned  is  only  conjectural  at  most,  since  they  arise  before 
an  ascertainment  of  the  facts,  by  measurement,  necessary  to- 
their  definite  determination.     The  provision  can  only  mean 
that  the  liability  and  lien,  when  definitely  ascertained  by  the- 
report  of  the  engineer,  as  required  by  section  6,  as  reviewed' 
and  adjudged  by  the  common  council,  as  required  by  section 
7,  shall  relate  back  to  the  time  of  ordering  the  improvement. 

If  we  read  section  3  as  providing  a  fixed  rule  of  assessment* 
as  contended,  the  effect  is  to  render  section  7  meaningless  and 
nugatory;  for  it  clearly  follows  that  if  the  rule  of  assessments 
is  unalterably  fixed  by  section  3,  the  hearing  provided  for  in 
section  7  is  nothing  more  than  a  cunningly  devised  illusion 
which  expressly  provides  that  the  aggrieved  property  owners 
shall  have  the  right  to  present  their  grievance  to  a  tribunal 
that  has  no  power  to  grant  relief.  This  is  mockery  pure  and 
simple,  and  implies  insincerity  and  dissimulation  in  the  law- 
makers, which  we  cannot  indulge. 

On  the  other  hand,  if  we  read  section  3  as  providing  a  basis^ 
for  assessments  which  shall  be  prima  facie  correct,  and  which, 
shall  be  held  to  be  the  true  and  correct  assessments  until  as- 
sailed by  the  property  owner,  and  shown  upon  a  hearing,  by 
a  preponderance  of  proof,  to  be  incorrect,  or  found  to  be  un- 
just and  altered  and  amended  by  the  common  council  of  its^ 
own  motion,  then  we  find  pections  3,  6,  and  7  in  complete  har- 
mony, each  effective   and  in  accord  with  the  other  provisions 
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of  the  act.  The  intention  is  to  be  ascertained  by  considering 
the  entire  statute;  and  we  must  proceed  as  we  would  with 
any  other  composition,  construing  it  with  reference  to  the  lead- 
ing idea  and  purpose  of  the  whole  instrument.  The  general 
intent  is  the  polar  star  by  which  the  meaning  of  any  part  is 
to  be  determined  with  a  view  to  harmonizing  the  entire  act: 
Sutherland's  Statutory  Construction,  sec.  239. 

We  therefore  conclude  that  section  3  of  the  acts  of  1889 
(Burns'  Eev.  Stats.  1894,  sec.  4290)  must  be  construed  as  pro- 
Tiding  a  rule  "^^^  of  prima  facie  assessments  in  street  and  al- 
ley improvements,  which  allotments  by  the  city  or  town  en- 
gineer, under  section  6  of  said  act  of  1889  (Bums'  Eev.  Stats. 
1894,  sec.  4293),  are  subject  to  review  and  alteration  by  the 
common  council  and  board  of  trustees,  under  section  7  of  said 
act  of  1889,  as  amended  (Acts  1891,  p.  324;  Acts  1899,  p.  64; 
Burns'  Rev.  Stats.  1894,  sec.  4294),  upon  the  basis  of  actual 
special  benefits  received  by  the  improvement;  and  that  under 
said  section  7,  the  common  council  of  a  city,  or  board  of  trus- 
tees of  an  incorporated  town,  have  not  only  the  power,  but  it 
is  their  imperative  duty,  to  adjust  the  assessments  for  street 
and  alley  improvements,  under  said  act,  to  conform  to  the  ac- 
tual special  benefits  accruing  to  each  of  the  abutting  property 
owners. 

The  further  question  is  propounded:  If,  in  adjusting  assess- 
ments to  actual  special  benefits  received,  it  shall  be  found 
that  the  total  cost  of  the  improvement  'exceeds  the  total  sum 
of  special  benefits  accruing  therefrom,  what  provision  is  made 
ior  the  excess  of  cost?  It  is  quite  clear  that  the  common 
<;ouncil  or  board  of  trustees  has  no  power  to  impair  the  ob- 
ligation of  contracts,  and  that  some  provision  must  be  made 
for  full  payment  of  the  contract  price  for  the  improvement. 

Section  5  of  said  act  (Burns'  Eev.  Stats.  1894,  sec.  4292) 
reads  as  follows:  "The  common  council  of  such  city  or  the 
board  of  trustees  of  such  town,  with  the  concurrence  of  two- 
iihirds  of  the  members  thereof,  may  order  or  cause  any  or  all 
of  the  improvements  mentioned  in  the  first  section  of  this  act, 
and  repairs  of  any  kind  of  streets  and  alleys  to  be  made  in 
like  manner,  without  such  petition,  and  either  charge  and  cause 
any  or  all  of  the  expenses  thereof  to  be  assessed  and  collected 
as  hereinafter  provided,  when  petition  is  made,  or  if  it  is  deemed 
just  and  right  by  the  common  council  of  such  city  or  the 
board  of  trustees  of  such  town,  to  cause  such  expenses,  or  any 
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part  thereof,  to  be  paid  out  of  the  general  rerenue  of  the 

city  or  incorporated  town.** 

Here  is  a  new  power  granted  the  common  council  and 
^®*  board  of  trustees  to  order,  by  a  two-thirds  vote,  any  im- 
provement, as  fully  as  they  could  do  upon  a  petition,  as  pro- 
vided by  section  1 ;  and  when  the  body  chooses  to  exercise  this 
power,  it  may  elect  among  three  schemes  in  providing  pay- 
ment for  street  and  alley  improvements.  It  may  either  charge 
the  whole  expense  against  the  general  revenues  of  the  city 
or  town,  or  it  may  charge  a  part  against  the  general  revenues 
and  a  part  against  the  abutting  property,  or  it  may  charge  all 
the  expenses  of  such  improvement  against  the  abutting  prop- 
erty, upon  the  presumption,  which  it  may  for  the  time  in- 
dulge, that  the  aggregate  special  benefits  accruing  therefrom 
will  be  equal  to  the  total  expenses;  but  it  must  take  notice, 
when  it  decides  to  charge  the  abutting  property,  that  the  ex- 
penses shall  be  assessed  "as  hereinafter  provided"  in  sections 
6  and  7,  which,  as  we  have  seen,  must  be  done  upon  the  basis 
of  actual  special  benefits  received. 

Section  3  (Burns'  Eev.  Stats.  1894,  sec.  4290)  provides  that 
"the  city  or  incorporated  town  shall  be  liable  to  the  contractor 
for  the  contract  price  of  said  improvement/*  and  when  a  city 
or  town  enters  into  a  contract,  under  the  scheme  of  requiring 
the  abutters  to  contribute  to  the  cost  to  the  extent  of  their 
special  benefits,  the  corporation  is  bound  to  know  that  if  it 
shall  be  found,  upon  the  hearing  provided  in  section  7,  that 
the  accruing  special  benefits  are  inadequate  to  pay  the  expenses 
of  the  improvement,  the  deficit  must  be  provided  for  from  the 
general  revenues  of  the  city  or  town.  The  question  of  def- 
icit cannot  be  determined  until  the  common  council  has  con- 
cluded its  hearings  and  made  the  assessments.  At  this  stage, 
the  improvement  has  been  completed  and  the  contractor  en- 
titled to  his  pay.  It  is  then  too  late  to  halt  or  retreat.  No 
course  is  then  open  to  the  corporation  but  to  go  forward  and 
put  into  exercise  the  power  conferred  by  section  3  and  order 
the  deficit  paid  from  the  general  treasury. 

The  contingency  of  a  deficit  arises  from  the  law,  and  en- 
ters into  and  becomes  a  part  of  the  order  for  the  improve- 
ment ***  and  a  part  of  the  contract  therefor,  and  is  but  a 
reasonable  exercise  of  tiie  continuing  power  to  pay  any  part  of 
the  expenses  from  the  general  revenues  when  the  fact  arises 
that  they  cannot  be  fully  met  by  the  special  benefits.  Tlie 
entering  into  a  contract  under  the  scheme  of  requiring  con- 
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tribution  from  special  benefits  to  the  extent  thereof  is  an  elec- 
tion betw^een  methods  of  payment,  and,  when  once  chosen  and 
entered  upon,  the  procedure  thereunder,  as  fixed  by  the  law, 
is  as  imperatively  commanded  as  if  no  other  existed.  The  in- 
sistence, therefore,  that  the  law  contains  no  mandate  that  the 
common  council  or  board  of  trustees  shall,  in  any  event,  pay 
any  part  of  the  expenses  of  such  improvements  from  the  gen- 
eral revenues,  cannot  be  sustained. 

We  are  aware  that  this  court  has  held  that  when  the  assess- 
ment scheme  is  pursued  in  making  such  improvements,  the  city 
or  town  assumes  no  primary  liability,  except  for  street  and 
alley  crossings;  and  what  we  here  hold  is  that,  as  to  a  deficit 
only,  if  any,  in  special  benefits,  to  meet  the  costs  of  an  im- 
provement, the  city  or  town  sustains  the  same  primary  obliga^ 
tion  imposed  upon  it  for  street  £ind  alley  crossings. 

There  is  language  used  in  Terre  Haute  v.  Mack,  139  Ind. 
99,  and  perhaps  in  other  cases  in  this  and  the  appellate  court, 
not  necessary  to  the  decision  of  any  question  presented  by  the 
record,  that  appears  in  conflict  with  what  is  here  decided,  but, 
in  so  far  as  such  language  may  so  appear,  it  is  disapproved. 
The  canons  of  construction  compel  the  interpretation  which 
we  hare  given  this  act,  and  so  construed  it  is  not  obnoxious 
to  any  provision  of  the  state  or  federal  constitution,  either 
under  Norwood  v.  Baker,  173  TJ.  S.  269,  or  the  earlier  decisions 
of  the  supreme  court  of  the  United  States  or  of  this  state. 

It  is  proposed  by  the  improvement  which  affects  the  appel- 
lant to  reduce  the  roadway  of  the  street  from  seventy  to  fifty- 
six  feet  in  width  by  an  extension  outward  of  the  sidewalks 
from  fifteen  to  twenty-two  feet.  The  sidewalks  have  ■***  here- 
tofore, under  corporation  direction,  been  improved  to  a  width 
of  fifteen  feet  from  the  lot  lines,  the  first  ten  feet  paved  with 
brick,  and  the  balance  to  the  curb  graded  and  sodded;  and 
it  will  be  noted  from  the  facts  stated  on  the  first  page  of  this 
opinion  that  a  part  of  the  proposed  improvement  consists  of 
filling  the  space  between  the  brick  sidewalk  and  the  new  curb 
with  "good  rich  dirt,"  to  be  smoothed  to  a  grade  with  the 
brick  sidewalk  and  new  curb,  and  covered  "with  good,  live, 
fresh  sod." 

The  point  is  made  that,  conceding  the  constitutionality  of 
the  Barrett  law,  the  ordinance  is  void  for  want  of  power  in 
the  common  council,  under  the  statute,  to  assess  the  cost  of 
filling  with  rich  dirt  and  sodding  against  the  abutters.     Tho 
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first  section  of  the  act  (Burns'  Rev,  Stats.  1894,  sec.  4288)' 
provides  that  the  common  council  may  ^Tiave  the  sidewalks 
graded  and  paved,  or  the  whole  width  of  the  street  graded  and 
paved"  under  the  provisions  of  the  act.  It  may  well  be  doubted 
if  the  authority  here  conferred  can  be  extended  to  grading 
with  a  particular  quality  of  earth,  designed,  not  for  the  per- 
manency of  the  improvement,  but  to  produce  a  luxuriant  vegeta- 
ble growth.  We  think  the  words  "grading  and  paving"  are 
employed  in  the  statute  in  the  sense  that  the  surface  of  the 
ground  shall  be  made  to  conform  to  a  regular  Ijne  by  cut- 
ting and  filling  with  any  sort  of  dirt  suitable  to  the  mainte- 
nance of  the  grade,  and  which  may  be  most  cheaply  obtained, 
and  smoothly  covering  the  same  with  some  hard  substance, 
with  the  single  view  to  permanency  and  easy  travel  for  foot- 
men and  vehicles. 

It  is  probably  true,  though  we  do  not  so  decide,  that  the 
common  council,  in  their  general  dominion  over  the  streets, 
have  implied  power  to  construct  lawns,  and  otherwise  decor- 
ate those  parts  of  the  street  not  necessary  to  public  travel, 
at  the  expense  of  the  general  treasury,  but  when  it  seeks  to 
exercise  the  taxing  power,  and  to  levy  upon  a  particular  class 
the  cost  of  an  improvement,  purely  ornamental,  it  must  be 
able  to  point  to  some  express  provision  of  the  statute  con- 
ferring ^'  the  right;  no  power  to  tax  will  arise  by  implica- 
tion: Doe  V.  Chunn,  1  Blackf.  337,  338;  Lafayette  v.  Cox,  5  Ind. 
38;  Slessman  v.  Crozier,  80  Ind.  487;  Gallup  v.  Schmidt,  154 
Ind.  196. 

The  council  has  express  authority  of  law  to  require  the 
planting  of  shade  trees  at  the  expense  of  the  abutters  (Burns' 
Eev.  Stats.  1894,  sec.  3541;  Horner's  Rev.  Stata.  1897,  sec. 
3106,  cl.  46)  but  it  cannot  be  said  that  this  right  carries  with 
it  the  power  to  construct  lawns  or  other  decorations  in  the 
streets,  and  to  enforce  the  cost  thereof  against  the  abutters. 
The  power  is  at  least  doubtful,  "and  any  fair,  reasonable  doubt 
concerning  the  existence  of  the  power  is  resolved  by  the  courts 
against  the  corporation  and  the  power  denied":  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  89,  approved;  Crawfords- 
ville  V.  Braden,  130  Ind.  149,  152,  30  Am.  St.  Rep.  214;  Will- 
iams V.  Davidson,  43  Tex.  1,  33;  Corvallis  v.  Cariile,  10  Or. 
139,  45  Am.  Rep.  134;  Kirkham  v.  Russell,  76  Va.  956.- 

We  therefore  hold  that  the  ordinance,  so  far  as  it  provided 
for  the  grading  with  rich  dirt  and  sodding  as  a  part  of  the 
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proposed  improvement  was  void  as  being  ultra  vires,  and  that 
the  appellant  was  entitled  to  an  injunction  against  so  mucW 
of  said  proposed  improvement.  Equity  will  enjoin  the  exer- 
cise of  an  unauthorized  power:  Sackett  v.  New  Albany,  88  Ind. 
473,  45  Am.  Rep.  467;  Board  etc.  v.  Gillies,  138  Ind. '667,  673; 
Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  914. 

If  entitled  to  any  part  of  the  relief  sought,  the  demurrer 
to  the  complaint  should  have  been  overruled. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  .the  complaint. 

Baker,  J.,  dissents  from  so  much  of  the  opinion  as  affirms 
the  constitutionality  of  the  Barrett  law. 

BAKER,  J.,  DISSENTED.  He  could  not,  he  said,  under  the 
rules  of  construction  as  he  understood  them,  find  the  meaning  In 
section  7  of  the  "Barrett  law"  that  had  been  given  to  it  In 
the  opinion  of  the  court.  "The  language  of  the  section,"  he  said, 
"furnishes  no  foundation  for  the  construction  adopted.  It  malcea 
no  allusion  to  special  benefits.  It  fails  to  command  the  city  to  re- 
frain from  assessing  upon  the  abutting  lot  an  amount  In  excess 
of  the  special  benefits  actually  received  by  It,  and  to  refrain  from 
assessing  upon  the  property  in  the  taxing  district  an  amount  in 
excess  of  the  sum  total  of  the  special  benefits  actually  received 
by  the  several  parcels  of  contributing  property.  It  fails  to  com- 
mand the  city  to  pay  from  the  general  treasury  the  excess  of  cost 
above  the  total  special  benefits— the  part  that  benefits  only  the 
municipality  at  large.  Benefits  and  damages  are  the  varying  de- 
grees above  and  below  zero  on  the  compensation  scale.  If  a  lot- 
owner's  special  benefits  were  below  zero,  from  what  source  ana 
by  what  method  is  he  to  be  made  even?  The  section  fails  to  pro- 
vide. These  omitted  matters  might  have  been  fully  and  explicitly 
supplied  by  the  legislature  by  tacliiug  them  onto  the  word  'hear- 
iDg.'  but  it  did  not  do  so." 

He  could  not  agree  with  his  brethren  that  the  power  to  ad- 
minister some  adequate  remedy  Is  necessarily  Implied  from  the 
term  "hearing"  used  In  section  7,  and  that  that  hearing  must  be 
a  determination  of  special  benefits  actually  received.  He  could 
not,  he  said,  find  In  that  section  the  "Implied  power"  which  au- 
thorizes the  common  council  to  change  the  basis  of  the  assess- 
mems;  and  he  claimed  that  the  insertion  into  section  7  of  the  ele- 
ments which  the  legislature  failed  to  include  not  only  violates  the 
plain  language  of  that  section,  but  destroys  other  sections  of  the 
act.  His  idea  of  "all  hearings"  seems  to  have  been  that  there  must 
be  a  charge  filed  against  a  defendant,  and  that  the  tribunal  in 
which  it  is  filed  must  determine  the  case  upon  the  charge  filed. 
""The  hearing,"  he  said,  "provided  for  in  section  7  is,  according 
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to  the  language  of  the  act,  a  hearing  upon  the  report  of  the  en- 
gineer and  the  assessments  theixdn."  He  therefore  considered  that 
the  "hearing"  provided  for  therein  was  intended  merely  to  deter- 
mine the  question  whether  or  not  tht»  assessing  officers  had  faith- 
fully performed  their  duties  according  to  statute  and  had  cor- 
rectly reported  the  assessments  as  determined  by  the  method  pre- 
scribed for  them  to  act  upon,  and  did  not  imply  a  hearing  on  spe- 
cial benefits  as  a  matter  of  fact. 

He  could  not  agree  in  the  statement  that  the  constitutionality 
of  the  front-foot  method  had  been  considered  in  the  courts  of 
Indiana  only  in  reference  to  the  provision  requiring  uniformity  and 
equality  in  taxation,  and  never  In  reference  to  "just  compensation" 
and  "due  process  of  law";  and  with  respect  to  the  question  of 
'legislative  expediency"  in  providing  for  the  payment  of  street 
improvements,  he  said:  "The  legislative  department  of  this  state 
has  always  understood  that  the  only  basis  for  special  assessments 
was  special  benefits;  but  that  it  was  a  matter  of  legislative  dis- 
cretion to  declare  absolutely,  by  law,  that  the  special  benefits  were 
always  and  invariably  equal  to  the  cost  of  the  improvement;  that. 
If  in  sewer  and  highway  and  drainage  acts  the  equality  of  cost 
and  benefit  were  not  absolutely  declared  by  law,  but  were  left 
open  to  the  determination  of  the  truth  by  the  assessing  officers, 
whose  assessment  of  actual  benefits  was  reviewable  before  some 
tribunal  duly  clothed  with  power  and  procedure  to  that  end,  it 
was  a  matter  of  legislative  grace  and  not  a  matter  of  constitutional 
compulsion;  and  that,  if  the  legislature  chose  to  exercise  its  dis- 
cretion by  declaring  that  the  cost  of  street  improvements  should 
be  assessed  upon  the  abutting  property  by  frontage,  the  citizen 
could  no  more  complain  than  in  any  other  case  in  which  the 
legislature  had  determined  a  question  of  legislative  expediency." 
"In  making  up  the  Barrett  law,"  he  said,  "the  legislature  did 
not  strike  out  Into  new  fields;  but  they  took  as  the  foundation 
to  work  upon  the  old  street  improvement  statutes  of  this  state, 
which  are  confessedly  based  upon  the  arbitrary  front-foot  method, 
and  adopted  from  other  states  certain  elements  that  stood  as  com- 
ponent parts  of  the  arbitrary  front-foot  method." 

The  learned  judge  declared  that  material  portions  of  several 
sections  of  the  act,  as  well  as  "the  whole  of  the  interlaced  sewer 
law,"  had  been  omitted  from  consideration  by  his  brethren  in  pass- 
ing upon  the  validity  of  the  law.  He  believed  that  the  "Barrett 
law"  as  enacted  was  unconstitutional,  and  he  was  also  of  the 
opinion  that  that  law  as  construed  by  bis  brethren  waa  nncon- 
Rtitutional.  Some  of  his  reasons  for  thinking  so  were,  that,  in  his 
opinion,  the  law  did  not  afTord  the  property  owner,  after  the 
"hearing"  provided  for,  an  opportunity  to  challenge  the  correctness 
of  the  assessment;  that  if  the  prescribed  mode  of  fixing  assess- 
ments by  frontage  were  deleted  from  the  statute  as  enacted,  there 
would  not  be  a  word  left  limiting  the  council  to  any  method  or 
prescribing  any  rule  of  procedure  whatever;  that  a  property  owner 
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does  not,  under  that  law  as  construed,  have  a  tax  that  is  as- 
sessed on  the  basis  of  his  actual  special  benefits  without  affirmative 
*ction  on  his  part,  at  the  "hearing,"  to  see  that  it  is  put  on  that 
basis;  that  a  lawful  assessment  must  show  on  its  face  the  principle 
according  to  which  It  is  laid,  which  would  appear  under  the 
^'Barrett  law"  as  enacted,  but  not  as  construed;  that,  under  that 
law  as  enacted,  the  legislature  created  a  uniform  taxing  district, 
over  all  of  which  the  contractor  had  his  lien,  but  that,  under  that 
law,  as  construed,  an  irregular  dtetrlct  Is  created,  without  any 
valid  reason  inhering  in  the  subject  matter  of  the  act  to  warrant 
the  irregularity,  and  the  lien  of  the  contractor  diminished  to  that 
extent;  that  the  notice  provided  for  In  section  7  Is  not  sufficient 
to  give  the  council  jurisdiction  over  any  subject  except  "objections," 
nor  any  person  except  one  "aggrieved";  that  under  the  "Barrett 
law,"  as  enacted,  no  conflict  of  interest  arose  among  the  council 
and  the  property  owners  and  the  contractor,  but  that  under  that 
4&W,  as  construed,  a  three-cornered  conflict  of  interests  at  once 
aiibes,  aud  tiie  council  is  made  the  exclusive  and  final  judge  in 
its  own  case;  and  that  is  an  axiom  of  the  law  that  no  man  can 
be  a  judge  In  his  own  case.  "It  seems  to  me,"  he  said,  "that  the 
property  owner  Is  subjected  to  a  tax  'without  due  process  of  law.' " 


STREET  ASSESSMENTS.— THE  POWER  TO  ASSESS  the  cost 
of  a  street  improvement  upon  abutting  property  Is  embraced  with- 
in the  sovereign  power  of  taxation  primarily  reposed  In  the  legis- 
lature, but  which  It  may  constitutionally  delegate  to  local  municipal 
governments,  with  or  without  restraints  or  limitations:  Ladd  v. 
Portland,  32  Or.  271,  67  Am.  St.  Rep.  526. 

STREET  ASSESSMENTS— PROPERTY  BENEFITED.— Local 
assessments  for  street  improvements  may  be  Imposed  upon  the  real 
property  benefited  thereby:  Violett  v.  Alexandria,  92  Va.  561,  53 
Am.  St.  Rep.  825;  but  only  to  the  extent  of  the  peculiar  benefits  to 
such  property:  Hutcheson  v.  S.torrIe,  92  Tex.  685,  71  Am.  St.  Rep. 
884.  The  legislature  cannot  authorize  a  municipal  corporation  to 
assess  upon  abutting  property  the  cost  of  public  Improvements, 
without  regard  to  the  special  benefits  derived,  or  In  a  sum  ma- 
terially in  excess  thereof:  Hutcheson  v.  Storrie,  92  Tex.  685,  71 
Am,  St.  Rep.  884.  And  a  provision  in  a  city  charter  authorizing 
the  improvement  of  streets  at  the  cost  of  abutting  property,  in 
proportion  to  frontage,  without  regard  to  special  benefits  to  the 
property,  is  unconstitutional:  Hutcheson  v.  Storrie,  92  Tex.  685, 
71  Am.  St.  Rep.  884. 

STREET  ASSESSMENTS— NOTICE  AND  HEARING.— An  or- 
dinance is  unconstitutional  and  laclss  the  essential  element  of  due 
process  of  law  when  it  authorizes  an  assessment  against  property, 
but  malies  no  provision  for  notice,  and  affords  the  owner  no  op- 
portunity to  be  heard  concerning  the  correctness  of  the  assess- 
ment: Garvin  v.  Daussman,  114  Ind.  429,  5  Am.  St.  Rep.  637;  and 
see  Hutcheson  v.  Storrie,  92  Tex.  685,  71  Am.  St  Rep.  88-1.  But 
an  act  providing  for  a  special  assessment  on  the  property  benefited 
by  a  change  of  street  grade  is  not  unconstitutional  because  it  does 
not  give  the  owners  a  right  to  be  heard  as  to  who  shall  be  ap- 
pointed assessors,  or  a  right  to  appeal  from  such  appointment: 
Kelly  v.  Minneapolis,  57  Minn.  294,  47  Am.  St.  Rep.  605. 
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LOCAL  ASSESSMENTS— INJUNCTION.— Equity  will  not  enjoin 
the  collection  of  assessments  for  local  improvements  except  un- 
der special  circumstances  such  as  leave  the  complainant  without 
any  remedy  at  law,  and  bring  his  case  under  some  of  the  recog- 
nized heads  of  equity  jurisdiction,  or  where  it  is  clear  that  the 
tax  has  been  imposed  without  authority  and  la  void:  Murphy  v. 
Mayor,  6  Houst  108,  22  Am.  St.  Rep.  345. 


STATE  y.  CLAUSMEIEB. 
[154  Indiana,  5d9.] 

SHERIFFS— PHOTOGRAPHS  OF  PRISONERS— RIGHT  TO 
TAKE.— A  sheriff  may  lawfully  take  the  photograph  of  a  prisoner, 
and  ascertain  his  height,  weight,  name,  residence,  place  of  birth, 
occupation,  and  the  color  of  his  eyes,  hair,  and  beard,  without  be- 
ing liable  therefor  on  his  official  bond,  where  no  force  or  violence 
is  used,  and  the  officer  deems  it  necessary  to  secure  the  prisoner's 
safeljeeplng,  or  to  retake  him  more  readily  should  he  escape. 

SHERIFFS— LIBEL.— THERE  IS  NO  LIABILITY  ON  THE 
OFFICIAL  BOND  of  a  sheriff  for  language  used  by  him  concern- 
lug  a  person  in  his  custody  on  a  charge  of  crime,  though  it  is 
slanderous  or  libelous  per  se,  for,  in  using  it,  he  is  not  actiug  as 
an  officer. 

SHERIFFS  — PUBLICATION  IN  ROGUES'  GALLERY- 
LIBEL— NONLIABILITY.— A  sheriff  is  not  liable  on  his  official 
bond  for  sending  out  to  police  departments  and  individuals  photo- 
graphs of  a  prisoner  in  his  custody,  with  writings  on  the  backs 
thereof,  giving  his  description  and  the  charge  against  him,  for  such 
an  act  is  not  one  done  in  an  official  capacity. 

W.  M.  Ninde,  B.  F.  Ninde,  and  C.  Holder,  for  the  appellant. 

Morris,"  Barrett  &  Morris,  for  the  appellees. 

•***  MONKS,  J.  This  action  was  brought  by  the  relator 
against  appellee,  Clausmeier,  on  his  oflicial  bond  as  sheriff, 
and  the  other  appellees,  sureties  on  eaid  bond,  to  recover  dam- 
ages for  an  alleged  breach  thereof.  A  demurrer  for  want  of 
facts  was  sustained  to  the  complaint,  and,  the  relator  refusing 
to  plead  further,  jufl-rment  was  rendered  in  favor  of  appellees. 

It  is  alleged  in  the  complaint  that  while  the  relator  was 
confined  in  the  jail  of  Allen  county,  and  in  the  custody  of 
said  Clausmeier  as  sheriff,  on  a  charge  of  forgery,  said  Claus- 
meier, on  the  thirteenth  day  of  November,  181)6,  "without  the 
consent,  and  against  the  wish  of  said  relator,  compelled  him, 
by  force  of  commands,  and  threatening  physical  compuL-^ion, 
to  come  forth  out  of  his  cell  iu  said  jail  into  the  olFice  of  suid 
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jail,  and  then  and  there,  intentionally,  wrongfully,  unlawfully, 
and  maliciously  took  the  picture  of  said  relator,  and  on  the 
same  day  without  the  consent  and  against  the  wish  and  not- 
withstanding the  protest  of  relator,  said  Clausmeier  weighed 
and  measured  said  relator,  and  by  observation  of  the  body  of 
said  relator,  and  by  inquiry  of  him,  and  by  means  of  records, 
obtained  a  personal  description  of  relator";  that  on  said  thir- 
teenth day  of  November,  1896,  and  thereafter,  said  Clausmeier, 
"maliciously  intending  to  ruin  the  relator's  fair  name  and 
reputation,  and  to  bring  said  relator  into  public  infamy,  dis- 
grace, and  scandal,  by  holding  said  relator  up  to  scorn,  ridi- 
cule, contempt,  and  execration,  and  to  impair  his  enjoyment 
of  general  society  by  imputing  and  implying  that  said  relator 
had  committed  a  crime  and  was  a  rogue  and  a  criminal,  by 
associating  the  picture  of  the  relator  with  the  pictures  of  crimi- 
nals, and  representing  the  said  relator  as  a  criminal  and  as  a 
person  whom  the  police  should  watch,  and  whom  the  officers 
of  the  law  generally  should  observe  and  watch  more  critically 
than  said  officers  and  said  police  do  mankind  generally  who 
are  not  known  as  criminals,  by  placing  the  picture  of  said  re- 
lator on  cards  which  are  used  for  mounting  the  pictures  of 
®***  criminals,  and  using  said  pictures  for  the  express  and  sole 
purpose  of  holding  said  relator  forth  as  a  criminal,  on  said 
day  did  maliciously  and  falsely  make  and  publish  of  and  con- 
cerning the  relator  the  following  false,  scandalous,  malicious, 
and  defamatory  words,  and  picture  of  said  relator  in  connec- 
tion therewith  [the  description  of  the  relator,  and  the  charge 
against  him,  and  by  whom  he  was  arrested,  as  shown  on  the 
back  of  said  picture,  are  set  forth  in  the  complaiht] ;  that 
the  pictures  of  persons  taken  and  mounted  as  aforesaid  on  cards 
of  that  style,  with  the  words  and  combination  of  words  printed 
and  written  thereon,  as  a  whole,  when  exhibited  and  used  as 
these  were,  have  a  definite  and  well-known  meaning  that  said 
persons  are  criminals  and  rogues,  and  that  said  pictures  and 
words  make  what  are  well  and  popularly  known  as  the  *Eogues* 
Gallery';  that  said  Clausmeier,  before  the  relator  had  any  op- 
portunity to  prove  his  innocence  of  the  charge  for  which  he  was 
committed,  wrongfully,  unlawfully,  and  maliciously  caused  large 
numbers  of  the  picture  of  said  relator,  and  said  words  and  com- 
bination of  words  on  the  reverse  side  thereof,  to  be  sent  and 
placed  in  the  police  department  of  the  city  of  Fort  Wayne, 
and  to  divers  persons  to  the  relator  unknown,  and  has  widely 
published  the  libel  here  complained  of;  that  said  relator  was 
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innocent  of  said  charge,  and  was  afterward  honorably  acquitted 
of  the  said  charge  placed  against  him.  Whereby  and  by  means 
of  which  acts  aforesaid  said  relator  has  been  greatly  prejudiced 
in  his  credit  and  reputation,  and  brought  into  public  scandal, 
infamy,  and  disgrace,  and  has  suffered  in  his  good  name,  fame,, 
and  reputation,  and  has  suffered  damage  thereby,"  etc. 

It  is  the  duty  of  a  sheriff  to  confine  in  jail  and  safely  keep 
all  persons  in  his  custody  awaiting  trial  on  a  charge  of  crime 
until  lawfully  discharged,  and,  if  they  escape,  to  pursue  and 
recapture  them.  A  sheriff,  in  making  an  arrest  for  a  felony 
on  a  warrant,  has  the  right  to  exercise  a  discretion,  not  only 
as  to  the  means  taken  to  apprehend  the  ***  person  named  in 
the  warrant,  but  also  as  to  the  means  necessary  to  keep  him 
safe  and  secure  after  such  apprehension  imtil  lawfully  dis- 
charged; and  he  has  the  right  to  take  such  steps  and  adopt 
such  measure  as  in  his  discretion  may  appear  to  be  necessary 
to  the  identification  and  recapture  of  persons  in  his  custody 
if  they  should  escape.  Unless  this  discretion  is  abused  through 
malice,  wantonness,  or  a  reckless  disregard  for  and  a  selfish 
indifference  to  the  common  dictates  of  humanity,  the  officer 
is  not  liable:  Firestone  v.  Eice,  71  Mich.  377,  15  Am.  St. 
Rep.  266;  Diers  v.  Mallon,  46  Neb.  121,  50  Am.  St.  Rep.  598. 
It  is  the  duty  of  the  said  officer  to  search  the  person  and  take 
from  him  all  money  or  other  articles  that  may  be  used  as  evi- 
dence against  him  at  the  trial:  Rusher  v.  State,  94  Ga.  363, 
47  Am.  St.  Rep.  175,  and  note  180.  And  he  may  take  from 
him  any  dangerous  weapons,  or  anything  else  that  said  officer 
may,  in  his  discretion,  deem  necessary  to  his  own  or  the  pub- 
lic safety,  or  for  the  safekeeping  of  the  prisoner,  and  to  pre- 
vent his  escape;  and  such  property,  whether  goods  or  money, 
he  holds  subject  to  the  order  of  the  court:  Closson  v.  Morri- 
son, 47  N.  H,  482,  93  Am.  Dec.  459;  Commercial  etc.  Bank 
V.  McLeod,  65  Iowa,  665,  54  Am.  Rep.  36 ;  Reifsnyder  v.  Lee, 
44  Iowa,  101,  24  Am.  Rep.  733;  Holker  v.  Hennessey,  141  Mo. 
527,  540,  64  Am.  St.  Rep.  524,  632,  and  note    637. 

In  Closson  v.  Morrison,  47  N.  H.  482,  93  Am.  Dec.  459,  and 
Holker  v.  Hennessey,  141  Mo.  527,  540,  64  Am.  St.  Rep.  524, 
532,  it  was  held  that  said  officer  might  not  only  take  any 
deadly  weapon  he  might  find  on  the  person,  but  also  money 
or  other  articles  of  value  found  upon  the  person,  though  not 
connected  with  the  crime  for  which  h*  was  arrested  and  coiild 
not  be  used  as  evidence  on  tho  trial  thereof,  by  means  of 
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which,  if  left  in  his  possession,  he  might  procure  his  escape, 
or  obtain  tools,  implements,  or  weapons  with  which  to  effect 
his  escape. 

****  It  would  seem,  therefore,  if,  in  the  discretion  of  the 
sheriff,  he  should  deem  it  necessary  to  the  safekeeping  of  a 
prisoner,  and  to  prevent  his  escape,  or  to  enable  him  the  more 
readily  to  retake  the  prisoner  if  he  should  escape,  to  take  his 
photograph,  and  a  measurement  of  his  height,  and  ascertain 
his  weight,  name,  residence,  place  of  birth,  occupation,  color 
of  his  eyes,  hair,  and  beard,  as  was  done  in  this  case,  he  could 
lawfully  do  so.  The  complaint  does  not  charge  that  any  phy- 
sical force  was  used  to  induce  the  relator  to  have  his  negative 
taken,  or  to  furnish  the  sheriff  the  information  above  men- 
tioned not  obtainable  by  observation. 

It  is  evident  that  the  substantial  cause  of  action  set  forth 
in  the  complaint  is  an  alleged  libel  of  the  relator  by  the  ap- 
pellee, Clausmeier,  in  the  publication  of  said  pictures  and  the 
writing  on  the  backs  thereof,  by  sending  the  same  to  the  police 
department  of  Fort  Wayne,  and  to  the  divers  persons  to  the 
relator  unknown.  Conceding,  without  deciding,  that  if  a  sher- 
iff commits  an  assault  and  battery  upon  a  person  in  his  cus- 
tody, or  fails  to  use  ordinary  care  to  protect  him  against  acts 
of  violence  from  others,  he  and  his  sureties  are  liable  on  his 
official  bond  to  such  person  therefor,  yet  it  does  not  follow 
that  a  sheriff  and  his  sureties  are  liable  on  his  official  bond 
for  libelous  words  published  by  said  sheriff  of  and  concern- 
ing a  person  in  his  custody.  If  a  sheriff  have  a  person  in  his 
custody  on  a  charge  of  crime,  and  orally,  or  in  writing,  uses 
language  concerning  said  person  which  is  slanderous  or  libelous 
per  se,  while  he  may  be  liable  to  an  action  therefor,  there  is 
no  liability  on  his  official  bond  on  account  thereof.  A  person 
who  is  a  sheriff,  in  speaking  or  writing  such  language,  under 
such  circumstances,  is  not  guilty  of  any  misfeasance,  malfeas- 
ance, or  nonfeasance  as  such  officer.  He  is  neither  perform- 
ing an  official  duty  in  a  proper  or  improper  manner,  nor  do- 
ing any  act  whatever  as  an  officer. 

It  is  evident  that  said  Clausmeier,  in  sending  said  photo- 
graphs with  the  writing  on  the  backs  thereof,  was  not  acting 
*****  either  virtute  officii  or  colore  officii.  Under  such  circum- 
stances, there  is  no  liability  on  an  official  bond:  State  v.  Givan, 
45  Ind.  267;  State  v.  Kent,  53  Ind.  112.  It  is  unnecessary, 
therefore,  to  determine  whether  or  not  the  photographs  and 
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the  words  thereon  were  lihelous  when  considered  in  connec- 
tion with  the  other  allegationfl  of  the  complaint 
Judgment  affirmed. 


SURETIES— NONLIABILITY  FOR  UNOFFICIAL  ACTS.-The 
enretiea  on  the  offlclal  bond  of  a  chief  of  police  cannot  be  held 
liable  for  his  acts  in  receiving  and  detaining  in  the  city  prison 
persons  arrested  without  process  by  police  officers,  as  such  acts 
are  not  done  by  Tlrtne  of  hia  office:  Note  to  Brown  t.  Weaver,  71 
Am.  St  Bep.  B21. 


CASES 
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BABL  T.  CHICAGO,  BOCK  ISLAND  &  PACIFIC  BAIL- 
WAY  COMPANY. 
[109  Iowa,  14.] 

RAILROADS  —  NEGLIGENCE  —  TRESPASSERS.— A  perflon 
who  goes  into  the  caboose  attached  to  a  freight  train  to  visit  a 
passenger,  without  business  there  or  expectation  of  becoming  a 
passenger,  is  a  trespasser,  to  whom  the  railroad  company  owes 
no  duty  until  it  has  knowledge  that  he  is  there;  and  it  is  not 
liable  for  causing  his  death  in  the  absence  of  willful  wrong  or 
gross  negligence  on  its  part  or  that  of  its  employes. 

RAILROADS^GROSS  NEGLIGENCE.— Unuaual  or  reck- 
less conduct  by  the  employes  of  a  railroad  company  does  not  nec- 
essarily constitute  gross  negligence. 

C.  D.  Wright,  J.  W.  Foster,  and  Neal  &  Neal,  for  the  ap- 
pellant. 

Eicker,  Crocker  &  Christiie  and  W.  D.  Milligan,  for  the  ap- 
pellee. 

^^  LADD,  J.  The  deceased  had  aided  one  Whitehead  in  load- 
ing stock  in  a  car,  and  somewhat  later  had  walked  with  him 
from  town  to  the  caboose  of  the  train,  on  which  the  latter 
was  about  to  leave,  and  both  entered  it.  They  were  in  con- 
versation, but  not  transacting  any  business,  and  the  deceased 
was  not,  and  did  not  expect  to  be,  a  passenger.  He  had  no 
business  in  the  caboose,  and  his  purpose  in  going  there  does 
not  appear.  Whitehead  testified:  "I  do  not  know  what  his 
purpose  was  in  coming  into  the  caboose.  I  had  no  business 
to  transact  with  Earl  at  the  caboose.  Didn't  transact  any 
business  with  him  there.''    This  caboose  waa  attached  to  train 
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No.  55,  which  had  arrived  from  Casey  on  its  way  west.  The 
switching  had  heen  completed,  and  the  engine  and  cars  taken 
up  were  about  to  be  attached  to  the  train  on  the  main  track. 
They  bad  been  there  a  few  minutes  when  Whitehead  arose 
to  go  to  the  door.  He  listened  to  Earl's  statement  concern- 
ing the  bunch  of  cattle  which  the  latter  thought  could  be 
bought  on  his  return,  and  at  that  instant,  noticing  the  near 
approach  of  an  engine  and  train  from  the  east,  jumped  to  tl-.o» 
ground,  and  avoided  injury.  The  caboose  was  run  into  and 
Earl  killed.  The  engineer  of  the  extra  was  about  nine  hun- 
dred feet  from  the  caboose  when  he  first  saw  it,  but  supposed 
it  to  be  an  old  one  on  the  sidetrack.  The  train  was  moving 
at  the  rate  of  twelve  or  fifteen  miles  per  hour.  On  coming 
within  six  hundred  feet,  he  noticed  that  it  was  on  the  main 
track,  and  immediately  reversed  the  engine  and  applied  the 
air-brakes.  When  near,  he  stepped  to  the  ground,  fearing  the 
engine  might  not  stop  in  time  to  avoid  collision.  The  en- 
gineer testified  that  he  used  all  appliances  to  stop  the  train, 
and  this  could  be  accomplished  in  moving  from  forty-two  to 
forty-four  rods,  while  the  witness  for  the  appellee  was  <Jf  opin- 
ion that  it  could  have  been  stopped  within  thirty-five  yards. 
There  was  evidence,  though  contradicted,  tending  to  show  that 
no  emergency  signal  was  given,  and  no  signal  to  set  brakes. 
It  may  be  said  that  there  was  evidence  from  which  **  negli- 
gence on  part  of  the  engineer  might  have  been  found,  but 
neitker  he  nor  any  employ6  of  defendant  knew  that  Earl  or 
anyone  else  was  within  the  car. 

1.  That  deceased  was  a  trespasser  was  established  by  the 
uncontradicted  evidence.  Not  a  passenger,  nor  in  the  caboose 
by  license  or  invitation,  the  defendant  owed  him  no  active 
duty.  He  had  no  more  right  to  enter  and  occupy  the  caboose, 
under  the  circumsrtances  shown,  than  to  stand  on  its  track, 
where  he  would  be  conceded  to  be  a  trespasser.  The  mere  fact 
that  passengers  might  be  carried  furnishes  no  excuse  to  one 
not  sustaining  that  relation  for  using  the  car.  Cabooses  and 
coaches  are  not  ordinarily  held  out  to  the  public  as  places  for 
visiting  or  the  transaction  of  business,  and  those  not  passengers 
or  employes,  who  enter  for  such  purposes,  do  so  without 
right.  It  is  not  claimed,  nur  could  it  be  under  the  evidence, 
that  the  deceased  went  on  the  car  as  an  escort,  or  by  way 
of  rendering  necessary  assistance  to  a  passenger,  or  by  the  li- 
cense or  permission  of  the  company:  See  Railway  Co.  v.  Law- 
ton,  55  Ark.  428,  29  Am.  St.  Kep.  48,  and  note.    The  situa- 
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tion  of  the  deceased  was  not  different  from  that  of  a  person 
■tealing  a  ride,  to  whom  the  company  owes  no  duty,  gave  that 
of  refraining  from  willful  or  wanton  injury:  Toledo  etc.  Ey, 
Co.  V.  Brooks,  81  111.  249;  Railroad  Co.  v.  Meacham,  91  Tenn. 
428;  Dowd  y.  Chicago  etc.  By.  Co.,  84  Wis.  105,  36  Am.  St. 
Eep.  917;  Gillis  v.  Pennsylvania  R.  R.  Co.,  59  Pa.  St.  129,  98 
Am.  Dec.  317;  Alabama  etc.  R.  R.  Co.  v.  Harris,  71  Miss.  74. 
In  the  last  case  the  court  said:  "To  the  trespassers  on  its  trains, 
just  as  to  trespassers  on  its  tracks,  the  railroad  company  owes 
precisely  the  same  duty  which  it  owes  to  all  mankind,  and 
this  duty  is  exactly  what  each  man  owes  to  every  other;  that 
is,  abstention  from  wanton  and  willful  injury  in  the  use  of 
one's  property.**  The  rule  is  thus  stated  in  3  Elliott  on  Rail- 
roads, section  1255:  "A  railroad  company  owes  trespassers  no 
contract  duty.  Indeed,  as  already  stated,  the  general  rule  is 
that  it  owes  them  no  duty,  except  not  to  willfully  *''  injure 
them,  and  this  rule  applies  to  those  who  are  attempting  to 
steal  a  ride,  or  otherwise  trespass  upon  the  company's  cars.'* 
Mere  negligence  is  never  sufficient;  to  be  actionable,  it  must  be 
in  violation  of  some  duty.  The  principle  is  thus  put  in  Sweeny  v. 
Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec.  644: 
"There  can  be  no  fault  or  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  or  contract  which  a  party  is  bound  to 
perform  or  fulfill.  All  the  cases  m  the  books  in  which  a  party 
is  sought  to  be  charged  on  the  ground  that  he  has  caused 
a  way  or  other  place  to  be  encumbered,  or  suffered  it  to  be 
in  a  dangerous  condition,  whereby  accident  and  injury  have 
been  occasioned  to  another,  turn  on  the  principle  that  negli- 
gence consists  in  doing  or  omitting  to  do  an  act  by  which  a 
legal  duty  ....  has  been  violated.  Thus  a  trespasser,  who 
comes  on  the  land  of  another  without  right,  cannot  maintain 
an  action  if  he  runs  against  a  barrier,  or  falls  into  an  excava- 
(tion  there  situated.  The  owner  of  lands  is  not  bound  to  pro- 
tect or  provide  safeguards  for  wrongdoers."  The  general  duty 
of  a  railway  company  to  run  its  trains  with  care  becomes  a 
particular  duty  to  no  one  until  he  is  in  position  to  have  a  right 
to  complain  of  the  neglect.  The  tramp  who  steals  a  ride  can- 
not insist  that  it  is  a  duty  to  him;  neither  can  he  when  he 
makes  a  highway  of  the  railway  track,  and  is  injured  by  the 
train:  Cooley  on  Torts,  66;  Bishop  on  Noncontract  Law,  sec. 
446;  16  Am.  &  Eng.  Ency.  of  Law,  411.  Here  lies  the  de- 
fect in  the  reasoning  of  the  second  division  of  the  opinion 
in  Way  v.  Chicago  etc.  Ry.  Co.,  73  Iowa,  466,  in  which  but 
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"three  judges  concurred.  That  the  company  owed  no  duty  to 
Way  is  conceded,  and  yet  his  right  of  recovery  is  based  on 
precisely  the  same  grounds  as  though  he  were  rightfully  in  the 
car.  As  to  him  there  was  no  duty  due  untU  his  situation  was 
known.  But  neither  the  engineer  nor  hrakeman  knew  or  had 
any  reason  to  know  that  he  was  in  the  caboose.  Then,  by  the 
authorities,  the  company  was  liable  only  for  injuries  resulting 
from  willful  wrong  or  gross  negligence.  If  section  1307  of 
the  code  of  1873  is  to  have  *®  the  interpretation  there  given, 
then  the  cases  denying  liability  to  trespassers  on  the  track  un- 
til discovered  were  erroneously  decided:  Masser  v.  Chicago  etc. 
Ey.  Co.,  68  Iowa,  602;  Burg  v.  Chicago  etc.  Ry.  Co.,  90  Iowa, 
106;  Thomas  v.  Railway  Co.,  93  Iowa,  253;  Heiss  v.  Chicago 
etc.  Ry.  Co.,  103  Iowa,  591 ;  Keefe  v.  Chicago  etc.  Ry.  Co.,  92 
Iowa,  182,  54  Am.  St.  Rep.  542.  There  is  no  reason  why  one 
rule  should  be  applied  to  the  latter,  and  another  to  trespassers 
in  the  car.  While  the  caboose  may  have  passengers,  the  track 
may  have  obstructions  and  employes  thereon  who  are  entitled 
to  protection.  There  can  be  no  negligence  as  to  either  until 
a  duty  owing  by  the  company  has  been  violated.  Besides,  that 
section  makes  no  pretense  of  fixing  the  degree  of  negligence 
which  will  entitle  an  injured  person  to  recover.  What  was 
said  does  not  seem  to  have  been  necessary  in  deciding  the  case, 
and  we  are  inclined  to  construe  it  as  dicta.  But,  if  it  be  re- 
garded otherwise,  it  has  been  overruled  by  the  cases  referred 
to. 

2.  The  eleventh  instruction  was  erroneous  in  submitting 
whether  Earl  was  rightfully  in  the  caboose.  As  we  have  seen, 
he  was  there  aa  a  trespasser,  and  his  presence  was  unknown 
to  any  of  the  defendant's  employes.  The  court  instructed  the 
jury  that,  "if  you  further  find  that  the  defendant's  agent  or 
employ^,  in  handling,  managing,  or  operating  said  train,  or 
in  running,  handling,  and  operating  the  extra  freight  train  al- 
leged, performed  such  duties  in  a  manner  so  unusual  or  reck- 
less as  to  cause  the  collision  alleged,  and  endangered  the  lives 
or  safety  of  persons  who  might  be  rightfully  in  said  caboose, 
then  they  were  guilty  of  negligence,  and  if  the  death  of  plain- 
tiff's intestate  was  caused  thereby,  and  if  such  negligence  on 
the  part  of  defendant's  agents  or  employes  was  the  natural, 
immediate,  and  proximate  cause  of  the  death  of  said  Earl,  and 
if  he  was  not  guilty  of  negligence  contributing  thereto,  then, 
and  in  such  case,  defendant  would  be  liable,  notwithstanding 
the  fact  that  he  was  not  a  passenger  on  said  train  at  the  time 
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of  the  accident,  and  notwithstanding  *•  the  fact  that  the  re- 
lation of  passenger  and  carrier  did  not  exist  between  the  said 
Earl  and  said  defendant."  The  mere  fact  of  the  conduct  of 
the  employes  being  unusual  or  reckless  was  not  sufficient.  In 
a  sense  every  act  of  negligence  is  unusual  or  reckless,  as  people 
generally  ex'ercise  ordinary  care.  To  warrant  recovery,  the  em- 
ployes must  have  been  guilty  of  a  willful  wrong,  or  of  such 
wantonry  or  recklessness  in  their  conduct  as  to  constitute  gross 
negligence.  Other  instructions  followed  closely  the  language 
of  Way  V.  Chicago  etc.  Ey.  Co.,  73  Iowa,  466,  in  support  of 
which  our  attention  has  not  been  called  to  any  authority,  and 
which,  as  we  have  seen,  is  opposed  to  the  repeated  decisions  of 
this  court. 
Reversed. 


RAILROADS— TRESPASSER  ON  TRAIN.— A  railroad  company 
Is  not  answerable  to  a  trespasser  on  a  train  for  negligence,  aud 
owes  him  no  duty  other  than  that  of  doing  him  no  wanton  or  will- 
ful injury:  Richmond  etc.  R.  R.  Co.  v.  Burnsed,  70  Miss.  437,  35 
Am.  St.  Rep.  656.  On  the  liability  of  railroad  companies  to  per- 
sons accompanying  and  assisting  passengers,  see  the  extended  notes 
to  Illinois  Cent.  R.  R.  Ck».  t.  O'Keefe,  61  Am.  St.  Rep.  97;  Little 
Rock  etc.  Ry.  v.  Lawton,  29  Am.  St,  Rep.  54,  55. 

PASSENGERS,  WHO  ARE,  and  when  they  become  such,  is 
the  subject  of  the  monographic  note  to  Illinois  Cent.  etc.  R.  R. 
Co.  V.  O'Keefe,  61  Am.  St.  Rep.  75-104. 


STATE  V.  ABLET. 

[109  Iowa,  61.] 

CRIMINAL  LAW— ASSENT  OF  OWNER  AS  DEFENSE  TO 
CRIME.— A  person  who  knows  of  a  crime  contemplated  against 
him  may  remain  silent  and  permit  matters  to  go  on,  for  the  pur- 
pose of  apprehending  the  criminal,  without  being  held  to  have 
assented  to  the  act.  Such  action  on  his  part  Is  no  excuse  for  the 
crime. 

CRIMINAL  LAW— ASSENT  OF  OWNER  AS  DEFENSE  TO 
CRIME— ACTS  OF  SERVANT.— If  a  clerk  in  a  store,  having  neither 
the  custody,  nor  the  right  to  admit  anyone  thereto,  at  the  time 
a  burglary  is  committed  therein,  and  for  the  purpose  of  apprehend- 
ing the  accused,  knowing  that  the  crime  Is  to  be  committed,  but 
without  the  knowledge  or  consent  of  the  owner  of  the  store,  loans 
a  detective  a  key  thereto  In  order  to  allow  a  duplicate  to  be  made 
for  the  use  of  the  accused,  the  acts  of  the  clerk  are  no  defense 
to  the  crime.  His  assent  to  the  criminal  entry  of  the  store  by 
the  accused  by  means  of  such  key  cannot  be  Imputed  to  the  owner 
of  the  store. 
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CRIMINAL  LAW— EVIDENCE.— EXCLUSION  ON  CROSS- 
EXAMINATION  of  questions  bearing  on  the  motive  or  feeling  of 
a  witness  for  the  state  against  the  accused  is  not  prejudicial  error, 
where  these  matters  are  made  immaterial  by  the  admitted  conduct 
of  the  accused. 

CRIMINAL  LAW  —  WITNESS  —  IMPEACHMENT  —  PRE- 
VIOUS CRIME.— A  witness  for  the  prosecution  in  a  criminal  case 
cannot  be  compelled  to  state  whether,  at  some  previous  time,  he 
has  not  committed  a  crime. 

Taylor  &  Evans  and  E.  P.  Andrews,  for  the  appellant. 

H.  C.  Liggett,  J.  H.  Scales,  M.  Eemley,  attorney  general, 
and  C.  A.  Van  Vleck,  for  the  state. 

«*  WATEEMAN,  J.  The  building  entered  was  owned  by 
the  firm  of  SchaefEer  &  Eeynolds.  No  question  is  made  but 
that  defendant  broke  and  entered  the  store,  and  took  goods 
therefrom;  but  it  is  claimed  that  he  cannot  properly  be  con- 
victed of  the  offense  charged,  because  the  entry  was  made 
with  the  assent  of  the  owners  or  their  agent.  The  facts  upon 
which  this  claim  is  based  are  as  follows:  One  Clock  was  mar- 
shal of  the  town  in  which  the  building  was  located.  Prior  to 
the  commission  of  the  crime.  Clock  (as  he  claims,  for  detec- 
tive purposes)  had  been  counseling  and  advising  with  defend- 
ant, not  only  in  relation  to  this  particular  offense,  but  also 
as  to  the  two  breaking  and  entering  other  buildings.  So 
zealous  was  the  officer  in  this  questionable  line  of  duty  and 
80  anxious  was  he  to  impress  **  defendant  with  the  belief  that 
he  was  earnest  in  his  criminal  intentions  and  would  keep  faith 
in  the  matters  plotted,  that  Clock  alone,  on  one  occasion,  broke 
and  entered  another  store  building,  belonging  to  one  Bryan, 
with  a  key  furnished  by  defendant,  and  took  from  it  some 
goods.  Of  cours'e,  he  claims  that  this  was  done  merely  to  lead 
defendant  on.  Clock  testifies  that  the  mayor  of  the  town  had 
previous  information  from  him  of  defendant's  intention  to  en- 
ter the  Bryan  store.  The  mayor,  who  was  a  witness,  does  not 
testify  on  this  point;  but,  however  that  fact  may  be,  Clock  ad- 
mits that  Bryan,  the  owner,  had  no  such  information,  and  that 
the  entry  was  effected  without  his  knowledge  or  consent.  One 
Will  Reynolds,  a  clerk  in  the  employ  of  Schaeffer  &  Eeynolds, 
had  a  key  to  the  building  in  question  in  this  case.  Shortly 
before  the  commission  of  the  offense  charged.  Clock  borrowed 
this  key  to  get  an  impression  from  which  defendant  could 
make  another  key  which  would  open  the  door,  and  such  a 
key  was  afterward  made  by  defendant.     At  this  time  Clock 
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♦old  Eeynolds,  the  clerk,  the  use  which  he  wished  to  make  of 
the  borrowed  key,  and  also  of  defendant's  criminal  purpose. 
The  breaking  and  entering  were  done  in  the  night-time.  Dur- 
ing the  day  Clock  had  warned  several  citizens  of  the  contem- 
plated crime — among  others,  Schaeffer,  a  member  of  the  firm 
which  owned  the  store.  He  told  Schaeffer  that  defendant  had 
a  key  to  the  store,  and  would  enter  it  that  night.  He  did  not, 
however,  tell  him  where  or  how  the  key  had  been  obtained. 
The  persons  so  warned  were  requested  to  be  on  guard  and  as- 
fiist  in  defendant's  arrest  after  the  offense  was  completed.  This 
plan  was  carried  out.  Schaeffer  and  the  others  watched.  Clock 
and  defendant  came  upon  the  scene  about  midnight.  Defendant 
opened  the  door  and  entered  the  store.  Clock  following.  As 
they  came  out  with  the  property  taken,  defendant  was  arrested. 
One  who  has  committed  a  criminal  act  is  not  entitled  to 
be  shielded  from  its  consequences  merely  because  he  was  **  in- 
duced to  do  so  by  another.  If  there  is  anything  in  the  de- 
fense here,  it  must  be  because  the  entry  was  assented  to  by 
Schaeffer.  But  the  evidence  tends  strongly  to  show  that 
Schaeffer,  though  not  objecting,  did  not  personally  assent.  One 
who  knows  of  a  crime  contemplated  against  him  may  remain 
silent  and  permit  matters  to  go  on,  for  the  purpose  of  ap- 
prehending the  criminal,  without  being  held  to  have  assented 
to  the  act:  People  v.  Liphardt,  105  Mich.  80;  State  v.  Adams, 
115  N.  C.  775;  State  v.  Sneff,  22  'Neb.  481;  Thompson  v. 
State,  18  Ind.  386,  81  Am.  Dec.  364;  State  v.  Jansen,  22  Kan. 
498.  The  question  of  the  owner's  personal  assent  was  left  to 
the  jury,  and,  we  think,  under  instructions  that  fully  and  ac- 
curately stated  the  law.  But  certain  instructions  were  asked 
by  defendant  and  refused  by  the  court,  the  thought  of  which 
was  to  predicate  the  assent  of  the  owner  upon  the  acts  of 
the  clerk,  Eeynolds.  The  evidence  does  not  show  on  the  part 
of  the  members  of  the  firm  any  knowledge  of  Eeynolds'  con- 
duct. Of  course,  if  the  clerk,  with  criminal  intent,  aided  in 
any  way  in  the  entry  of  this  building,  he  would  be  a  party 
to  the  crime.  But  that  is  not  what  is  claimed  by  defendant. 
He  contends  that  if  the  clerk,  though  without  criminal  intent, 
assented  to  the  entry,  such  assent  will  be  imputed  to  the 
master.  Some  text-writers  lay  down  the  rule  in  terms  broad 
enough  to  give  support  to  this  contention,  and  the  following 
cases  are  cited  by  counsel  as  sustaining  it:  Eegina  v.  Johnson, 
1  Car.  &  M.  218;  41  Eng.  Com.  L.  123;  People  v.  Collins,  53 
Cal.  185;  Saunders  v.  People,  38  Mich.  218;  People  v,  Mc- 
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Cord,  76  Mich.  200;  Allen  v.  State,  40  Ala.  344,  91  Am.  Dec. 
476.  In  the  California  case  the  agent  of  the  owner,  who  was 
pretending  to  take  part  in  the  burglary,  alone  entered  the 
building,  and  the  decision  was  founded  on  this  fact.  The  other 
cases  are  each  based  upon  one  of  two  states  of  fact:  Either 
the  servant  had  custody  of  the  building  and  a  right  to  open 
it  at  the  time  he  did,  or  at  the  time  he  assented  thereto,  or 
the  owner  was  **  aware  of  the  part  the  servant  was  tak- 
ing, and  acquiesced  therein.  Neither  of  these  conditions  pre- 
vailed in  the  case  at  bar.  It  does  not  appear  that  Reynolds 
had  charge  of  the  building,  or  had  any  right  to  admit  persons 
therein,  after  it  was  closed  for  the  night;  and,  as  we  have  said, 
his  conduct  in  the  transaction  with  Clock  was  unknown  to  the 
owners.  We  do  not  think  the  clerk's  conduct  can  be  used  as 
a  shield  for  defendant:  1  Bishop's  Criminal  Law,  6th  ed.,  see. 
262;  State  v.  Jansen,  22  Kan.  498.  The  instructions  were 
rightly  refused. 

Clock,  when  on  the  witness  stand,  stated  on  cross-examina- 
tion that  he  had  owed  defendant  money.  He  was  then  asked 
whether  defendant  had  been  trying  to  collect  it,  and  also 
whether  the  indebtedness  still  remained.  The  court  sustained 
objections  to  these  questions.  Questions  were  also  ruled  out 
which  called  for  statements  made  by  the  witness  to  defend- 
ant as  to  his  (witness')  former  life,  and  further  sought  to  elicit 
an  admission  from  witness  that  he  had  at  some  previous  time 
committed  a  crime.  This  last  matter  was  clearly  inadmissi- 
ble. As  to  the  other  testimony  sought,  the  court  might  prop- 
erly, in  the  exercise  of  its  discretion,  have  received  it.  Clock's 
conduct  in  this  whole  transaction  was  so  reprehensible  and 
suspicious  in  character  that  a  wide  latitude  of  cross-examina- 
tion might  have  been  allowed.  But  we  are  n-ot  able  to  say  the 
trial  court's  discretion  was  abused.  The  defendant  could  not 
have  been  prejudiced.  The  evidence  sought  was  of  a  collateral 
nature.  So  much  of  it  as  had  a  bearing  on  Clock's  motive 
or  feeling  toward  defendant  was  made  immaterial  by  the  lat- 
ter's  admitted  conduct  in  the  transaction  of  which  complaint 
is  made. 

We  cannot  leave  this  case  without  again,  and  in  more  em- 
phatic terms,  expressing  our  disapproval  of  the  conduct  of 
Clock,  who,  if  he  did  not  suggest,  at  least  encouraged,  the 
commission  of  the  offense  by  defendant.  We  are  inclined  to 
*^  doubt  whether  defendant,  if  left  to  himself,  would  have  per- 
petrated the  crime  of  which  he  has  been  convicted.     Clock 
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Btimulated  him  with  advice,  aided  him  by  acts,  and,  through 
nnremitting  effort,  spurred  him  on  to  his  undoing.  This  con- 
duct was  outrageous,  if,  indeed,  it  was  not  criminal,  and  it  is 
aggravated,  rather  than  excused,  by  the  fact  that  Clock  was 
a  peace  officer.  Frail  human  nature  is  prone  enough  to  crime; 
it  should  not  be  purposely  tempted;  and  in  this  case,  it  was 
urged  to  act.  Defendant  was  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  three  years.  In  view  of  the 
facts,  we  shall  reduce  the  term  to  six  months.  With  this  modi- 
fication, the  judgment  will  be  affirmed. 


BURGLARY— ASSENT  OF  OWNER.— Where  the  owner  of  a 
burglarized  building  has  previous  notice  that  the  crime  is  to  be 
committed,  and  makes  no  effort  to  prevent  the  commission,  but 
adopts  means  to  secure  the  arrest  of  the  burglar,  the  latter's  lia- 
bility to  punishment  is  not  thereby  changed:  Thompson  v.  State, 
18  Ind.  386,  81  Am.  Dec.  364.  But  a  breaking  is  not  burglarious 
where  the  entrance  la  made  by  the  procurement  and  with  the  con- 
sent of  the  owner,  or  by  a  person  acting  in  his  employment:  State 
V.  Stlckney,  53  Kan.  308,  42  Am.  St.  Rep.  284.  See  further  on  this 
subject  the  notes  to  People  v.  Richards,  2  Am.  St.  Rep.  387;  Speiden 
V.  State,  30  Am.  Rep.  129,  130;  Thompson  v.  State,  81  Am.  Dec. 
365-367;  Allen  v.  State,  91  Am.  Dec.  482,  483. 

CROSS-EXAMINATION  INVOLVING  INCRIMINATION  Is  dis- 
cussed In  the  extended  notes  to  Evans  v.  O'Connor,  75  Am.  St.  Rep. 
332-339;  State  r.  White,  27  Am.  Rep.  140-142;  Fries  t.  Bnigler,  21 
Am.  Dec.  56-G2. 


HILPIRE  V.  CLAUDE. 
[109  Iowa,  159.] 

ADOPTION— ACKNOWLEDGMENT     OF     ARTICLES.— An 

acknowledgment  of  an  instrument  adopting  a  child,  required  to  be 
made  like  that  of  a  deed  to  real  estate,  may  be  taken  by  a  deputy 
clerk  of  court  under  a  statute  giving  him  authority  to  take  ac- 
knowledgments of  instruments  in  writing,  although  another  stat- 
ute provides  for  the  acknowledgment  of  conveyances  of  real  es- 
tate before  "some  judge  or  clerk,"  without  specifically  mentioning 
deputies.    Such  statutes  should  be  construed  together. 

ADOPTION.— INDEXING  OF  ARTICLES  of  adoption  under 
the  original  name  of  the  child  and  also  under  its  name  after 
adoption  is  a  sufficient  compliance  with  a  statute  providing  for  an 
index  of  the  name  of  the  parents  as  grantor,  and  of  that  of  the 
child  as  grantee  in  Its  original  name.  Indexing  is  not  essential  to 
the  validity  of  the  instrument,  and  an  omission  to  index  exactly 
as  required  by  statute  does  not  render  it  invalid,  and  cannot  work 
any  prejudice. 

ADOPTION— REVOCATION  OF  WILL.— Under  statutes  pro- 
■viding  that  all  rights,  duties,  and  relations  between  the  parent  and 
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cbild  by  adoption,  including  the  rigbt  of  inheritance,  ehall  be  the 
same  as  exist  by  law  between  parent  and  child  by  lawful  births 
and  that  the  subsequent  birth  of  a  legitimate  child  to  the  testator 
before  his  death  shall  operate  as  a  revocation  of  his  will,  the  wiU 
of  a  testator  is  revoked  by  his  subsequent  adoption  of  a  cblld. 

Ladd  &  Rogers,  for  the  appellant. 

C.  M.  Nagle,  for  the  appellees. 

i«>  GIVEN,  J.  1.  On  the  fourth  day  of  October,  1884, 
Henry  G,  Bernard  and  his  wife,  the  defendant  Catherine 
Claude,  duly  executed  a  joint  •will,  in  which  they  devised  to 
each  other  all  property  which  either  might  own  at  the  time 
of  his  ^*  or  her  decease.  On  the  twenty-third  day  of  Feb- 
ruary, 1893,  Henry  G.  Bernard  died  intestate,  seised  in  fee 
simple  of  the  land  in  question,  and  leaving  his  wife  surviving 
him,  who  since  intermarried  with  her  codefendant,  Julian 
Claude.  Said  will  was  duly  admitted  to  probate.  Henry  G. 
and  Catherine  Bernard  had  no  children  born  to  them.  In  the 
year  1880  the  plaintiff,  then  aged  seven  years,  and  known  as 
Emma  Sophia  Hazelman,  went  to  live  with  Mr.  and  Mrs.  Ber- 
nard, and  continued  to  live  with  them  until  Mr.  Bernard's 
death,  and  thereafter  with  Mrs.  Bernard  until  she  (Emma 
Sophia)  was  twenty-one  years  of  age,  about  which  time  she 
married.  On  March  6,  1889,  articles  of  adoption  as  follows 
were  executed,  which  were  filed  for  record  March  24,  1889. 

"Articles  of  Adoption. 
**Thi8  article  of  agreement,  made  and  entered  into  by  and 
between  the  undersigned,  the  contracting  parties  hereto,  wit- 
nesseth:  1.  That  August  Hazelman,  the  only  living  parent 
lawfully  having  the  care  and  providing  for  the  wants  of  the 
child  hereinafter  named,  and  all  of  the  county  of  Lasalle  and 
state  of  Illinois,  desire  to  give  and  consent  thereto,  and  by 
these  presents  do  give  and  consent  to  give  unto  Henry  G.  Ber- 
nard and  Catherine  Bernard,  of  Woolstock  township,  in  the 
county  of  Wright  and  state  of  Iowa,  my  child,  now  being  called 
and  known  by  the  name  of  Emma  Sophia  Hazelman,  and  of 
iixteen  years  of  age,  for  the  purpose  of  adoption  as  their  own 
child.  2.  That  the  parties  hereto  desire,  consent,  and  agree 
that  hereafter  said  child  shall  be  called  and  known  by  the 
name  of  Emma  Sophia  Bernard.  3.  That  in  consideration  of 
the  gift  of  said  child  for  the  purposes  hereinbefore  named,  we, 
the  said  Henry  G.  Bernard  and  Catherine  Bernard,  do  by  these 
presents  adopt  and  confer  upon  said  child  all  the  rights,  privi- 
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leges,  and  responsibilities  wMch  would  pertain  to  the  child  if 
born  to  us  in  lawful  wedlock.  Signed  this  6th  day  of  March, 
A.  D.  1889. 

'TIENRY  G.  BERNARD. 

"CATHERINE  BERNARD. 

"AUGUST  HAZELMAN." 

*••  f.  TWf  fastrnment  was  executed  under  the  provisions 
of  chapter  7,  title  15.  of  the  code  of  1873,  section  2309  of  which 
requires  that,  "such  instruments  in  writing  shall  be  also  signed 
by  the  person  adopting,  and  shall  be  acknowledged  in  the  same 
manner  as  deeds  affecting  real  estate  are  required  to  be  ac- 
knowledged." This  instrument  was  acknowledged  on  March 
6,  1889,  by  Mr.  and  Mrs.  Bernard,  before  "Ed  Hartsock,  deputy 
clerk  of  the  district  court"  of  Wright  county.  Appellees  insist 
that  under  the  statutes  then  in  force  said  deputy  clerk  had  no 
authority  to  take  said  acknowledgment,  and  that  the  instru- 
ment is  therefore  of  no  effect.  Section  1955  of  said  code,  as  it 
then  stood,  provided  that  instruments  in  writing  by  which  real 
estate  shall  be  conveyed  or  encumbered,  "if  acknowledged 
within  this  state,  must  be  so  before  some  court  having  a  seal,  or 
some  judge  or  clerk  thereof,  or  some  justice  of  the  peace  or  no- 
tary public.'*  This  section  was  amended  by  chapter  99  of  the  acts 
of  the  twenty-second  general  assembly,  adding  the  words  "or  be- 
fore the  county  auditor  or  his  deputy,'*  which  amendment  was 
approved  April  9,  1888.  Section  277  of  said  code,  as  it  then 
stood,  provided  that:  "The  following  officers  Ate  authorized  to 
administer  oaths,  and  take  and  certify  the  acknowledgment  of 
instruments  in  writing:  Each  judge  of  the  district  court;  each 
judge  of  the  circuit  court;  the  clerk  of  the  supreme  court; 
each  clerk  of  the  district  court  as  such,  or  as  clerk  of  the  cir- 
cuit court;  each  deputy  clerk  of  the  district  and  circuit  courts; 
each  county  auditor;  each  deputy  county  auditor,"  etc.  This 
section  was  amended  by  chapter  126  of  the  acts  of  the  twenty- 
first  general  assembly,  by  inserting  "the  deputy  clerk  of  the 
supreme  court.**  It  will  be  observed  that  deputy  clerks  of 
courts  are  not  included  in  section  1955;  that  county  auditors 
and  their  deputies  were  not  included  therein  until  the  amend- 
ment of  April  9,  1888 ;  and  that  both  deputy  clerks  of  the  dis- 
trict and  circuit  courts  and  auditors  and  their  deputies  are  in- 
cluded in  section  277.  In  Long  v,  Schee,  86  Iowa,  619,  it  was 
-intended  that  section  1955  ***  absolutely  requires  acknowl- 
cagment  of  deeds  of  real  estate  be  made  before  some  court 
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having  a  seal,  or  one  of  the  officers  named  therein.  This  court 
said:  'It  appears  to  us  that  this  construction  ignores  the  pro- 
"visions  of  section  277."  It  was  held  that  the  acknowledgment 
of  a  treasurer's  deed  before  the  county  auditor  on  the  sixth  day 
of  April,  1876,  was  a  valid  acknowledgment,  under  section  277. 
As  section  277  authorizes  the  officers  therein  named  to  take 
acknowledgment  of  deeds  affecting  real  estate,  and  deputy 
clerks  are  therein  specified,  we  hold  the  acknowledgment  of  the 
instrument  in  question  to  be  valid. 

3.  Said  section  2309  also  provides  that  such  instruments  as 
that  in  question  "shall  be  recorded  in  the  recorder's  office  in 
the  comity  where  the  person  adopting  resides,  and  shall  be  in- 
dexed with  the  name  of  the  parents  by  adoption  as  grantor,  and 
the  chOd  aa  grantee,  in  its  original  name,  if  stated  in  the  in- 
strument.'* This  instrument  was  duly  filed  for  record  March 
23,  1889,  and  was  indexed  under  the  letter  B,  as  follows:  "Ber- 
nard, Emma  Sophia,  adopted,  69.*' — and  under  the  letter  H, 
as  follows:  "Hazelman,  Emma  Sophia,  adoption  of,  69."  While 
this  indexing  is  not  strictly  as  required  by  the  statute,  in  that 
it  does  not  present  the  parties  in  the  relation  of  grantor  and 
grantee,  it  is  such  a  compliance  with  the  statute  that  prejudice 
to  any  person  was  impossible  because  of  the  slight  variation- 
Section  2310  of  the  code  of  1873  provides  that  "upon  the  exe- 
cution, acknowledgment,  and  filing  for  record  of  such  instru- 
ment, the  rights,  duties,  and  relations"  between  the  parent  and 
child  attach.  Indexing  is  not  essential  to  the  validity  of  the 
instrument,  and  the  omission  of  the  recorder  to  index  exactly 
as  provided  will  not  render  it  invalid.  The  cases  cited  are  not 
in  point.  In  Shearer  v.  Weaver,  56  Iowa,  585,  it  is  said:  "Our 
statute  having  provided  specifically  the  means  whereby  one  sus- 
taining no  blood  relation  to  an  intestate  may  inherit  his  prop- 
erty, the  rights  of  inheritance  ***  must  be  acquired  in  that 
manner,  and  can  be  acquired  in  no  other  way."  In  that  case 
the  articles  of  adoption  were  not  recorded  during  the  lifetime 
of  the  person  adopting,  and  were  therefore  held  not  to  be  valid. 
In  Long  V.  Hewitt,  44  Iowa,  363,  the  instrument  was  not  exe- 
cuted by  the  person  intending  to  adopt.  In  Tyler  v,  Reynolds, 
53  Iowa,  146,  the  instrument  was  not  filed  for  record  until  after 
the  death  of  the  party  making  the  adoption.  In  Gill  t.  Sulli- 
van, 55  Iowa,  341,  the  instrument  was  almost  entirely  destroyed 
by  accident,  so  that  recording  waa  impossible.  In  McCoUister 
V.  Yard,  90  Iowa,  622,  the  articles  were  not  filed  for  record  un- 
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til  after  the  child  came  of  a.ge,  though  in  the  lifetime  of  the 
adopting  parent.  It  was  held  that  as  the  articles  only  took 
effect  upon  filing  for  record,  and,  as  the  child  was  not  then  a 
minor,  the  articles  were  not  valid. 

4.  This  brings  us  to  consider  whether  this  legal  adoption  of 
the  plaintiff  has  the  effect  of  revoking  the  previously  ex'ecuted 
will  of  Mr.  Bernard,  the  adopting  father.  The  relations  and 
rights  of  these  persons  being  exclusively  statutory,  we  must  de- 
termine this  question  in  the  light  of  the  statutes,  as  found  in 
the  code  of  1873,  under  which  the  transactions  occurred: 

"Sec.  2307.  Any  person  competent  to  make  a  will  is  au- 
thorized, in  manner  hereafter  set  forth,  to  adopt  as  his  own 
the  minor  child  of  another,  conferring  thereby  upon  such  child 
all  the  rights,  privileges,  and  responsibilities  which  would  per- 
tain to  the  child  if  born  to  the  person  adopting  in  lawful  wed- 
lock." 

"Sec.  2310.  Upon  the  execution,  acknowledgment,  and  fil- 
ing for  record  of  such  instrument,  the  rights,  duties,  and  re- 
lations between  the  parent  and  child  by  adoption  shall,  there- 
after, in  all  respects,  including  the  right  of  inheritance,  be  the 
game  that  exist  by  law  between  parent  and  child  by  lawful  birth. 

"Sec.  2311 But  no  action  of  the  court  in  the  prem- 
ises shall  affect  or  diminish  the  acquired  right  *®'*  of  inheri- 
tance on  the  part  of  the  child,  to  the  extent  of  such  right  in  a 
natural  child  of  lawful  birth.'* 

If  deceased  had  left  no  will,  there  could  be  no  question  of 
plaintiff's  right  to  share  in  his  estate  as  his  child,  under  sec- 
tion 2453.  Plaintiff's  contention  is  that  her  adoption  by  the 
deceased  has  the  same  effect  upon  his  previously  executed  will 
as  if  she  had  been  born  to  him  in  lawful  wedlock  at  the  time 
of  her  adoption.  Defendants  cite  section  2329  of  said  code, 
as  follows:  '^Wills  can  be  revoked  in  whole  or  in  part  only  by 
being  canceled  or  destroyed  by  the  act  or  direction  of  the  tes- 
tator with  the  intention  of  so  revoking  them,  or  by  the  execu- 
tion of  subsequent  wills."  They  insist  that  wills  cannot  be 
otherwise  revoked,  and  that,  as  this  one  was  not  so  revoked, 
it  is  in  full  force.  In  Alden  v.  Johnson,  63  Iowa,  126,  this 
court  said:  "The  sole  question  in  the  case,  namely,  whether 
the  birth  of  the  daughter  after  the  execution  of  the  will,  in 
law,  operated  to  revoke  it,  is  presented  upon  the  pleadings  in 
the  case,  which  need  not  be  particularly  recited.  This  court 
has  often  ruled  that  the  birth  of  a  child  of  the  testator  oper- 
ates as  a  revocation  of  a  will  before  made*':  Citing  cases.    This 
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is  conceded  to  be  the  law  in  this  state,  and  it  is  clear  therefrom, 
that  formerly  the  revocation  of  wills  was  not  limited  to  the 
modes  provided  in  said  section  2329.  Section  3276  of  the 
present  code  provides  that  "the  subsequent  birth  of  a  legiti- 
mate child  to  the  testator  before  his  death  will  operate  as  a 
revocation."  Under  section  2335  of  the  code  of  1873  (section 
3279  of  the  present  code),  the  birth  of  posthumous  children 
does  not  revoke  the  will,  but  the  interests  of  heirs,  devisees,  and 
legatees  axe  charged  ratably  in  favor  of  the  child. 

5.  Having  found  under  the  code  of  1873  the  subsequent 
birth  of  a  legitimate  child  to  the  testator  before  his  death  oper- 
ated as  a  revocation  of  his  prior  wills,  we  now  inquire  whether 
the  adoption  of  a  child  has  the  same  effect.  This  question  is 
before  this  court  for  the  first  time,  and,  owing  to  differences 
in  the  statutes  of  this  **•  and  other  states,  we  find  but  little 
aid  in  the  decisions  of  other  courts.  The  language  of  our  stat- 
utes is  very  broad,  the  adoption  conferring  upon  the  adopted 
child  "all  the  rights,  privileges,  and  responsibilities  which  would 
pertain  to  the  child  if  bom  to  the  person  adopting  it  in  lawful 
wedlock":  Code  1873,  sec.  2307.  As  if  to  emphasize  this  lan- 
guage, it  is  further  provided  that  "the  rights,  duties,  and  re- 
lations between  the  parent  and  child  by  adoption  shall,  there- 
after [i.  e.,  after  the  execution,  acknowledgment,  and  filing  of 
record  of  such  instrument],  in  all  respects,  including  the  right 
of  inheritance,  be  the  same  that  exists  by  law  between  parent 
and  child  by  lawful  birth":  Code  1897,  sec.  2310.  Plaintiff 
cites  several  cases  wherein  the  right  of  adopted  children  to  in- 
herit from  and  through  the  adopting  parent  was  passed  upon, 
but  in  none  of  them  is  the  question  before  us  considered.  In 
Wagner  v.  Varner,  50  Iowa,  532,  it  was  held  that  the  adopted 
child  could  inherit  from  his  natural  parents.  In  Warren  v. 
Prescott,  84  Me.  483,  30  Am.  St.  Kep.  370,  it  was  held  that  an 
adopted  child  can  take  a  legacy  given  to  one  of  its  adopting  par- 
erts,  and  thus  prevent  the  legacy  from  lapsing  when  the  lega- 
tee dies  before  the  testator.  Other  cases  cited  are  equally  for- 
eign to  the  question  under  consideration.  This  question  was 
directly  considered  in  Davis  v.  Fogle,  124  Ind.  41.  The  court 
says:  "The  question  presented  for  decision  is,  Does  the  adop- 
tion of  a  child,  under  the  statutes  of  this  state,  operate  to  re- 
voke an  antecedent  will  of  the  adopting  father,  he  having  made 
no  provision  in  the  will  or  otherwise  for  such  adopted  child  ?" 
The  statute  of  the  state  provides  that  from  and  after  adoption 
such  child  "shall  be  entitled  to  and  receive  all  the  rights  and 
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interest  in  the  estate  of  such  adopted  father  or  mother,  by  de- 
scent, or  otherwise,  that  such  child  would  do  if  the  natural  heir 
of  such  adopted  father  or  mother."  It  is  said:  *^ut  we  think 
the  statute  relating  to  the  revocation  of  wills  is  decisive  of  the 
■question  involved  in  this  case";  and  it  was  held  that  as  that 
statute  did  not  provide  that  the  adoption  ^^  of  a  child  should 
operate  as  a  revocation  of  a  prior  will,  and  as  revocations  can 
be  only  made  as  provided,  the  will  was  not  revoked  by  the 
adoption  of  the  child.  We  have  seen  that,  under  the  code  of 
1873,  revocations  of  wills  were  not  limited  to  the  modes  pro- 
vided in  section  2329.  Therefore,  Davis  v.  Fogle,  124  Ind. 
41,  is  not  authority  for  the  same  conclusion  in  this  case.  The 
«ame  is  true  of  In  re  Gregory,  15  Misc.  Eep,  407,  37  N.  Y.  Supp. 
"S25.  The  statute  under  consideration  in  that  case  contained 
■several  exceptions  to  the  child's  right  to  inherit,  while  ours 
■contains  none.  In  In  re  Comassi,  107  Cal.  1,  a  married  woman 
had  executed  her  will,  and  thereafter,  and  after  the  death  of 
her  husband,  remarried;  and  the  question  was  whether  her 
marriage  had  the  effect  of  revoking  her  will,  under  a  certain 
statute,  and  it  was  held  that  it  did  not.  The  will  was  contested 
i)y  a  child  that  had  been  adopted  prior  to  its  execution,  and 
€olely  upon  the  claim  that  the  marriage  revoked  it.  In  Davis 
y.  King,  89  N.  C.  441,  the  question  was  whether  a  petition  and 
decree  of  court  whereby  Richard  W.  King  adopted  his  illegiti- 
mate son  were  admissible  in  evidence  to  show  a  revocation  of 
the  will  offered  for  probate.  The  court  held  that  wills  could 
only  be  revoked  as  provided  by  statute,  and  that  as  the  tran- 
«cript  offered  did  not  purport  to  be  a  testamentary  paper,  nor 
i;o  contain  revocatory  words,  it  was  inadmissible.  In  In  re  Sun- 
derland's Estate,  60  Iowa,  732,  the  child  was  adopted  by  W,  P. 
Sunderland  and  wife  under  a  special  act  of  the  general  assem- 
bly of  Louisiana  providing  that  the  child  shall  inherit  from  the 
adopting  parents,  "as  if  she  were  their  legitimate  child,  without 
prejudice  to  forced  heirs,  if  any  there  be":  Laws  1860,  p.  131. 
It  was  also  provided  that,  should  the  child  survive  the  parents 
and  die  without  issue,  then  all  the  property  she  may  have  in- 
herited from  either  of  said  parents  should  pass  to  the  heirs  of 
said  parents.  W.  P.  was  the  son  of  John  Sunderland,  and  died 
before  his  father.  The  adopted  child  claimed  that,  as  child 
of  W.  P.,  she  was  entitled  to  inherit  his  share  *^®  of  his  fath- 
er's estate,  under  section  2454  of  the  code  of  Iowa  of  1873, 
which  is  as  follows:  "Grandchildren. — If  any  one  of  his  chil- 
•dren  be  dead,  the  heirs  of  such  child  shall  inherit  his  share  in 
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accordance  with  the  rules  herein  prescribed  in  the  same  man- 
ner as  though  such  child  had  outlived  his  parents."    This  court, 
resting   the  case  solely  upon  said    special  act,  held   that  the 
adopted  child  had  no  right  in  the  estate  of  John  Sunderland. 
In  Sewall  r.  Roberts,  115  Mass.  262,  A  had  in  1825  made  a  vol- 
untary conveyance  (without  reserving  any  power  of  revocation) 
of  personal  property  to  an  annuity  company  in  trust  to  pay  thet, 
income  to  him  for  life,  and  upon  his  death  to  be  transferred  to 
his  administrator  in  trust  for  the  special  use  and  benefit  of  his' 
children,  and,  in  case  he  died  without  issue,  then  to  his  mother, 
if  she  survived  him,  and,  if  not,  then  to  his  or  her  heirs  equally. 
In  1865  he   adopted  a  child.     "Held,  also,  that   the   adopted 
child  took  the  remainder  of  the  property  as  a  *child/  under  the 
settlement,  as  one  of  the  legal  consequences  and  incidents  of 
the  natural  relation  of  parents  and  children."    It  is  manifest 
that  these  cases  fall  short  of  determining  the  question  under 
consideration,  and  we  are  not  referred  to,  nor  do  we  find,  any 
one  that  does.     Our  statute,  in  declaring  the  rights  of  adopted 
children,  does  not  contain  any  exceptions,  as  do  those  to  which 
our  attention  has  been  called,  and  it  is  difficult  to  conceive  of 
language  that  would  more  clearly  place  them  upon  the  same 
level  in  all  respects  with  children  of  lawful  birth.     The  reasons 
for  the  rule  that  subsequent  birth  of  a  legitimate  child  to  the 
testator  before  his  death  operates  as  a  revocation  of  his  prior 
will  apply  with  equal  force  to  a  subsequent  adoption  under  s 
statute  like  ours,  containing  no  exceptions  or  qualifications,  and 
declaring  that  the  rights,  duties,  and  relations  between  parent 
and  child  by  adoption  shall  "in  all  respects,  including  the  right 
of  inheritance,  be  the  same  that  exist  by  law  between  parent 
and  child  by  lawful  birth."    While  these  relations  and   rights 
are  statutory,  and  may  not  be  enlarged  beyond  the  plain  mean- 
ing of  *^  the  statute,  that  meaning  should  not  be  defeated 
by  any  strained  construction.     We  conclude  that  it  is  the  legis- 
lative intention  to  place  adopted  children  upon  the  same  level 
as  children  of  lawful  birth,  in  all  respects,  and  therefore  that 
the  decree  of  the  district  court  should  be  reversed. 


ADOPTED  CHILD— STATU8  OP.— An  adopted  cbrtd  becomeB 
entitled  to  succeed  to  the  estate  of  his  adopting  parents  to  the  same 
extent  and  subject  to  the  same  contlnpencles  and  limitations  as 
If  he  were  a  natural  child:  See  the  monojn^phlc  note  to  Van 
Matre  v.  Sankey.  39  Am.  St.  Rpp.  223.  In  n  lejral  sense,  he  is  tho 
child  both  of  his  natural  and  of  his  adopMiifj  parents,  but  he  ie 
not  a  bodily  heir:  Clarkson  v.  Hatton.  143  Mo.  47.  65  Am.  St.  Hop. 
635;  and  the  adoption  of  an  illegitimate  child  by  the  father  and 
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his  wife  does  not  render  such  child  his  "Issue,"  so  as  to  defeat  a 
remainder  created  by  will,  and  made  contingent  upon  bis  leaving 
no  children:  Note  to  Warren  v.  Prescott,  30  Am.  St  Rep.  372. 

ADOPTION  STATUTES— CONSTRUCTION  OF.— Adoption  pro- 
ceedings must  be  in  substantial  conformity  with  the  provisions  of 
the  statute,  but  the  statute  must  be  given  a  liberal  construction  to 
uphold  proceedings  under  It:  Nugent  v.  Powell,  4  Wyo.  173,  G2  Am. 
St.  Rep.  17.  Compare  Watts  v.  Dull,  184  111.  86,  75  Am.  St.  Rep. 
141;  and  see  the  extended  note  to  Van  Matre  y.  Sankey,  39  Am. 
St  fiep.  213-218. 


BLAIE  T.  OSTRANDEB. 

[109  Iowa,  204.] 

PROCESS-FEDERAL-POWER  OP  STATH  OVER,— A 
state  has  no  independent  power  to  limit  or  affect  the  proceedings 
In,  or  process  from,  federal  courts. 

JUDGMENTS  —  LIEN.  —  JUDGMENTS  OP  FBDERAIi 
COURTS  are  liens  upon  the  lands  of  the  judgment  debtor  through- 
out the  district  In  which  the  court  has  jurisdiction,  when  similar 
judgments  of  state  courts  are  made  liens  by  the  law  of  the  state 
in  which  such  federal  judgment  Is  rendered. 

JUDGMENTS  OF  FEDERAL  COURTS— LIEN  OF.— RE-EN- 
ACTMENT OF  STATE  STATUTES,  Ineffectual  when  passed  by 
reason  of  their  attempting  to  regulate  the  lien  of  judgments  of 
federal  courts  without  authority,  Is  not  necessary  In  order  to  make 
them   operative,   after   Congress   has   authorized   such   legislation. 

CONTRACTS— VALIDITY— PRESUMPTION.— If  It  is  con- 
tended that  a  statute  is  void,  as  impairing  the  obligation  of  the 
contract  In  suit  and  the  pleadings  do  not  show  when  the  contract 
was  executed,  it  cannot  be  presumed  that  the  contract  antedated 
the  statute. 

H.  E.  Long,  for  the  appellant. 

J.  A.  Storey  and  S.  IilcPherson,  for  the  appellees. 

«»  ROBINSON",  C.  J.  The  material  facts  stated  in  the 
petition  are  as  follows:  In  the  year  1884,  one  D.  J.  Clark,  then 
the  owner  of  a  section  of  land  in  Adair  county,  executed  mort- 
gages thereon  to  the  Creston  Loan  and  Trust  Company.  The 
mortgages  were  afterward  foreclosed,  the  land  sold  to  satisfy 
the  mortgage  debts,  sheriff^s  deeds  were  issued,  and  the  defend- 
ants Ostrander  and  Early  now  own  the  interests  conveyed  by 
the  sheriff's  deeds.  The  mortgages  were  foreclosed  in  the  dis- 
trict court  of  Adair  county,  and  the  decrees  of  foreclosure  were 
rendered  on  the  twenty-eighth  day  of  August,  1889.  On  the 
fourteenth  day  of   May,  1889,  the  plaintiff   recovered  in   the 
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United  States  circuit  court  for  the  southern  district  of  Iowa 
judgment  against  Clark  for  nineteen  thousand  two  hundred 
and  five  dollars  and  sixteen  cents.  The  plaintiff  was  not  made 
a  party  to  the  foreclosure  proceedings,  and  for  that  reason 
claims  the  right  to  redeem  from  the  sales.  He  had  never  filed 
a  transcript  of  his  judgment  in  Adair  county,  and  his  alleged 
right  to  redeem  depends  upon  the  effect  to  be  given  to  certain  | 
federal  and  state  statutes  in  regard  to  judgment  liens,  and  the  1 
filing  of  transcripts  in  counties  other  than  those  in  which  the 
judgments  are  rendered.  Section  2882  of  the  code  of  1873, 
as  amended  by  chapter  129  of  the  acts  of  the  seventeenth  gen- 
eral assembly,  enacted  in  1878,  provided  that  "judgments  in 
the  supreme,  district,  or  circuit  court  of  this  state  are  liens  upon 
the  real  estate  owned  by  the  defendant  at  the  time  of  such  ren- 
dition, and  also  upon  all  he  may  subsequently  acquire  for  the 
period  of  ten  years  from  the  date  of  the  judgment.**  Section 
2  of  the  chapter  cited  is  as  follows:  "Judgments  in  the  district 
or  circuit  court  of  the  United  States,  if  rendered  in  this  state, 
may  be  made  liens  upon  the  real  estate  owned  by  the  defend- 
ant, and  also  upon  all  he  may  subsequently  acquire  for  the 
period  of  ten  years  from  the  date  of  the  judgment  by  filing  an 
attested  copy  of  the  judgment  in  the  office  of  the  clerk  of  the 
state  district  court  of  the  county  in  which  the  land  lies;  and 
no  lien  shall  attach  to  the  lands  in  any  county  of  ***  this  state, 
until  the  date  of  filing  such  transcript,  except  in  the  county 
wherein  the  judgment  was  rendered,  in  which  case  the  lien  shall 
attach  from  the  date  of  such  rendition.**  It  is  well  settled  that 
the  legislature  of  a  state  has  no  independent  power  to  limit  or 
affect  the  proceedings  in,  or  process  from,  federal  courts:  "Way- 
man  V.  Southard,  10  Wheat.  1 ;  United  States  Bank  v.  Halstead, 
10  Wheat.  51;  Beers  v.  Haughton,  9  Pet.  329.  Judgments 
were  not  liens  on  land  at  common  law,  but  were  made  liens  by 
early  English  statutes,  and  in  this  country  by  the  statutes  of 
different  states:  1  Jones  on  Liens,  sec.  13;  Freeman  on  Judg- 
ments, sec.  339;  12  Am.  &  Eng.  Ency.  of  Law,  104.  Judg- 
ments of  federal  courts  are  liens  upon  the  real  estate  of  tho 
judgment  debtor,  where  similar  judgments  of  state  courts  are 
made  liens  by  the  law  of  the  state:  Ward  y.  Chamberlain,  2 
Black,  430.  If.  in  such  a  case,  a  judgment  of  the  state  court 
operates  as  a  lien  only  within  the  county  in  which  the  judgment 
is  rendered,  nevertheless  a  judgment  of  the  federal  court  would 
operate  in  like  manner,  not  only  in  the  county  in  which  it  was 
rendered,  but,  if  not  restricted  by  rule  or  statute,  would  oper- 
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ate  througliout  the  district  in  which  the  court  had  jurisdiction: 
Massingill  v.  Downs,  7  How.  760;  Freeman  on  Judgments,  sec. 
405;  12  Am.  &  Eng.  Ency.  of  Law,  104.     Prior  to  the  first  day 
of  August,  1888,  Congress  had  not  enacted  any  law  which  au- 
thorized or  gave  effect  to  the  statutes  of  this  state  to  which  we 
have    referred.     It  follows,  from    the  authorities    cited,    that 
prior  to  that  date  judgments  of  the  district  and  circuit  courts 
of  the  United  States  were  liens  upon  real  estate  of  the  judg- 
ment debtors  subject  to  execution  throughout  the  districts  in 
which  the  judgments  were  rendered,  notwithstanding  the  limi- 
tation attempted  to  be  made  by  the  statutes  of  this  state.     On 
the  date  specified,  chapter  729  of  the  acts  of  the  first  session 
of  the  fiftieth  Congress  was  approved.     That  provided  "that 
judgments  and  decrees  rendered  in  any  circuit  or  district  court 
of   the  United    States  within  any  state  shall  be  ^^^  liens  on 
property  throughout  such  state  in  the  same  manner  and  to  the 
same  extent  and  under  the  same  conditions  only  as  if  such 
judgments  and  decrees  had  been  rendered  by  a  court  of  general 
jurisdiction  of  such  state;  provided,  that  whenever  the  laws  of 
any  state  require  a  judgment  or  decree  of  a  state  court  to  be 
registered,  recorded,  docketed,  indexed,  or  any  other  thing  to 
be  done,  in  a  particular  manner  or  in  a  certain  office  or  county, 
or  parish  in  the  state  of  Louisiana,  before  a  lien  shall  attach, 
this  act  shall  be  applicable  therein  whenever  and  only  whenever 
the  laws  of  such  state  shall  authorise  the  judgments  and  de- 
crees of  the  United  States  courts  to  be  registered,  recorded, 
docketed,  indexed,  or  otherwise  conformed  to  the  rules  and 
requirements    relating  to  the  judgments  and    decrees  of    the 
courts  of  the  state."    It  is  claimed  that  the  statute  enacted  by 
the  general  assembly  of  this  state  in  the  year  1878  was  void 
when  passed,  and  the  act  of  Congress  set  out  did  not  give  it 
eifect.     That  it  was  not  effectual  prior  to  the  taking  effect  of 
tthe  act  of  Congress  is,  as  we  have  seen,  true;  but  it  does  not 
follow  that  the  end  sought  to  be  accomplished  could  be  attained 
only  by  the  enactment  of  a  new  statute  after  the  act  of  Con- 
gress was  passed.     In  the  case  of  In  re  Eahrer,  140  U.  S.  545, 
the  effect  of  a  statute  of  the  state  of  Kansas  in  regard  to  the 
sale  of  intoxicating  liquors  within  the  state  was  considered. 
It  was  passed  before  the  act  of  Congress  of  August  8,  1890,  en- 
titled "An  act  to  limit  the  effect  of  the  regulations  of  commerce 
between  the  several  states  and  with  foreign  countries  in  certain 
cases,"  which  made  subject  to  the  laws  of  the  state  intoxicating 
liquors  transported  into  it,  and  it  was  contended  that,  as  the 
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Kansas  statute  had  not  been  re-enacted,  it  was  without  effect; 
as  to  intoxicating  liquors  taken  into  the  state.  But  the  su- 
preme court  of  the  United  States  held,  in  effect,  that  the  state- 
statute  was  not  effectual  as  against  intoxicating  liquors  brought 
into  the  state  until  the  act  of  Congress  took  effect,  not  because 
the  act  of  the  state  was  void,  but  for  the  reason  that  ****  there- 
was  an  impediment  to  its  enforcement,  which  the  act  of  Con- 
gress removed,  and  it  was  said  that  there  was  "no  adequate^ 
ground  for  adjudging  that  a  re-enactment  of  the  state  law  waa^ 
required  before  it  could  have  the  effect  upon  imported,  which- 
it  had  always  had  upon  domestic,  property."  Although  the- 
state  statute  considered  in  that  case  was  enacted  in  the  exer- 
cise of  the  police  power  of  the  state,  and  the  one  in  quest! oik 
was  not,  we  are  of  the  opinion  that  the  same  general  principle 
applies  in  both  cases.  The  statutes  of  this  state  in  terms  re- 
quired the  filing  of  transcripts  of  judgments  rendered  by  both 
state  and  federal  courts  in  counties  other  than  those  in  which 
the  judgments  were  rendered,  in  order  to  create  liens  on  real 
estate  in  such  other  counties.  The  act  of  Congress  of  August 
1,  1888,  made  judgments  of  circuit  and  district  courts  of  the 
United  States,  rendered  within  any  state,  liens  on  property- 
throughout  such  state  in  the  same  manner,  and  to  the  same 
extent,  and  under  the  same  conditions,  as  if  such  judgments 
had  been  rendered  by  a  court  of  the  state  having  general  juris- 
diction. To  that  extent  the  statute  of  this  state  in  regard  to 
judgments  of  the  state  courts  was  adopted.  The  provision  that 
the  act  should  take  effect  in  a  state,  the  laws  of  which  required! 
certain  things  to  be  done  in  respect  to  a  judgment  before  a  lien 
should  attach,  only  whciicrcr  the  laws  of  that  state  should  au- 
thorize the  doing  of  the  same  things  relating  to  judgments  of 
the  federal  courts,  did  not  adopt  any  law  of  this  state,  but  the 
effect  of  the  act  was  to  remove  any  obstacle  to  state  legislation,. 
or  to  confer  authority  for  it,  and  there  does  not  appear  to  have 
been  any  more  reason  for  requiring  the  re-enactment  of  the 
state  law  in  order  to  give  it  effect  than  there  was  for  the  re- 
enactment  of  the  Kansas  statute  considered  in  In  re  Rahrer^ 
140  U.  S.  545:  See  First  Nat.  Bank  v.  Clark.  55  Kan.  219. 

It  is  contended  in  argument  that  the  statutes  wie  have  con- 
sidered are  unconstitutional  as  to  indebtedness  contracted  be- 
fore the  federal  statute  took  effect,  for  the  alleged  reason 
••*  that,  if  enforced  as  against  such  indebtedness,  they  would 
impair  the  obligation  of  the  contract  bv  which  the  indpbted- 
xiess  was  created.     The  case  of  McCracken  v.  Hayward,  2  How. 
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608,  and  cases  holding  the  rule  therein  announced,  are  cited 
as  supporting  the  claim  thus  made.  We  have  no  occasion  to 
determine  whether  it  is  well  founded.  The  petitions  do  not 
show  when  the  indebtedness  on  which  the  plaintiff's  judgment 
was  rendered  was  contracted,  and  we  are  not  authorized  to 
presume  that  it  was  incurred  before  the  act  of  Congress  of  1888 
took  effect.  A  transcript  of  the  plaintiff's  judgment  not  hav- 
ing been  filed  in  Adair  county,  the  judgment  was  not  a  lien  on 
the  land  in  question  when  the  decrees  of  foreclosure  were  ren- 
dered and  the  sheriff's  sales  were  made,  and  the  plaintiff  is  not 
entitled  to  redeem  from  the  sales.  The  demurrers  to  the  peti- 
tions were  properly  sustained,  and  the  judgments  of  the  dis- 
trict court  are  therefore  aflBrmed. 


PROCESS,  FEDERAL.— STATE  LAWS  cannot  In  any  matter 
limit  or  affect  the  operation  of  the  process  or  proceedings  of  the 
national  courts:  See  the  monographic  note  to  Sellers  v.  Corwin, 
24  Am.  Dec.  311. 

THE  LIEN  OF  JUDGMENTS  OF  THE  FEDERAL  COURTS 
arises  under  the  state  laws,  and  results  from  the  adoption  of  those 
laws  by  Congrress  or  by  the  United  States  courts;  and  in  a  state 
where  the  judgment  of  the  state  court  creates  a  lien,  the  judgment 
of  a  federal  court  has  that  operation  throughout  the  district  in 
which  its  jurisdiction  extends:  See  the  monographic  note  to  Sellers 
V.  Corwin,  24  Am.  Dec.  310,  312;  Rock  Island  Nat.  Bank  v.  Thomp- 
son, 178  111.  593,  64  Am.  St  Rep.  137,  and  note. 


DAVENPOET  v.  BOYD. 

[109  Iowa,  248.] 

MTTNICIPAL  CORPORATIONS— ESTOPPEL  TO  CLAIM 
LAND.— Counties,  cities,  and  towns  may  so  deal  with  land  within 
their  limits  as  to  be  estopped  to  assert  title  thereto,  although  the 
statute  of  limitations  may  not  run  against  them. 

MUNICIPAL  CORPORATIONS— ESTOPPEL  TO  CLAIM 
LAND.— If  a  city  taxes  land  and  levies  special  assessments  upon 
It  for  thirty  years,  and  an  individual  occupies  under  a  claim  of 
right  in  good  faith  for  nineteen  years,  without  deceiving  or  mis- 
leading the  officers  of  the  city,  and  its  rights  could  have  been 
easily  ascertained  at  all  times,  the  city  is  estopped  to  assert  tiUe 
to  the  land  as  against  such  Individual. 


E.  M.  Sharon,  for  the  appellant. 
Davison  &  Lane,  for  the  appellee. 
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2-*®  EOBINSOlf,  C.  J.  The  material  facts  admitted  or  es- 
tablished by  the  evidence  are  as  follows:  The  land  in  contro- 
versy is  a  strip  of  ground  sixty  feet  in  width  and  one  hundred 
and  seventy-eight  feet  in  length,  between  Harrison  and  Ripley 
8treei;s,  which  extend  from  north  to  south,  and  is  claimed  by 
the  plaintiff  to  be  a  part  of  Seventh  street,  which  is  sixty  fefet 
wide,  and  extends  from  east  to  west,  and  would  constitute  a 
part  of  that  street  if  it  were  made  continuous.  The  defendant 
claims  to  be  the  absolute  owner  of  the  tract.  In  the  year  1853 
it  was  included  in  the  plat  of  Mcintosh's  second  addition  to 
the  city  of  Davenport,  as  an  unnamed  tract  between  two  blocks. 
It  was  replatted  in  the  year  1856,  and  the  tract  shown  as  a  part 
of  Seventh  street.  A  portion  of  the  property  of  which  it  had 
been  a  part  was  again  replatted  in  the  year  1878  by  one  Wat- 
kins,  who  then  owned  it,  and  the  tract  in  controversy  was  then 
shown  as  an  unnamed  tract  between  two  blocks.  In  October, 
1879,  Watkins  executed  to  the  defendant  a  quitclaim  deed  for 
the  tract,  describing  it  as  a  strip  of  land  sixty  feet  in  width, 
adjoining  the  south  side  of  the  west  half  of  original  block  1 
of  Mcintosh's  second  addition  to  the  city  of  Davenport.  At 
the  same  time  the  defendant  purchased  of  "Watkins  the  two 
lots  in  the  block  described,  north  of  and  adjoining  the  tract  in 
question.  *•**  Within  a  few  weeks  after  receiving  the  deed 
he  moved  a  house  onto  the  tract,  and  has  since  held  possession 
of  it.  The  highest  part  of  the  tract  was  about  twenty-five  feet 
above  the  grade  of  the  street,  and  the  defendant  leveled  it  at 
a  cost  of  three  hundred  dollars.  Although  the  defendant  took 
possession  of  the  land  under  a  quitclaim  deed,  and  should  have 
known  that  it  did  not  vest  in  him  the  title  of  the  tract,  he 
appears  to  have  claimed  to  own  it  since  he  obtained  the  deed, 
and  has  in  all  respects  treated  it  as  his  own.  The  city  taxed 
it  from  the  year  1867  until  the  year  1896,  inclusive,  as  "the 
Bixty-foot  south  of  the  west  half  of  block  1,  Mcintosh's  addi- 
tion (second)  to  the  city  of  Davenport,"  and  the  defendant 
has  paid  all  the  taxes  so  levied  since  he  obtained  the  deed  from 
Watkins.  A  sewer  tax  was  also  levied  against  the  trart,  and 
all  of  the  installments  due  when  this  action  was  commenced 
had  been  paid  by  the  defendant.  Three  years  before  the  trial 
he  wag  required  by  the  plaintiff  to  construct  a  sidewalk  in  front 
of  the  tract,  and  did  so.  He  claims  title  through  the  convey- 
ance by  Watkins  to  him,  and  by  adverse  possession,  and  alleges 
that  the  plaintiff  is  estopped  by  the  course  it  has  pursued  re- 
specting the  tract  from  claiming  title  to  it. 
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The  defendant  haa  failed  to  show  a  valid  title  to  the  tract 
acquired  through  the  Watkins  conveyance,  and  for  the  pur- 
poses of  this  case  it  may  be  conceded,  as  claimed  by  the  plain- 
tiff, that  the  statute  of  limitations  will  not  run  against  a  mu- 
nicipal corporation:  See  Waterloo  v.  Union  Mill  Co.,  72  lowa,^ 
437;  Taraldson  v.  Incorporated  Town  etc.,  93  Iowa,  187.  But 
it  is  the  well-settled  rule  in  this  state  that  counties,  cities,  and 
towns  may  so  deal  with  real  property  within  their  limits  as  to 
be  estopped  to  assert  title  to  it;  and  that  has  most  frequently 
occurred  by  refraining  from  exercising  acts  of  ownership  over 
the  property,  by  treating  it  as  owned  by  private  persons,  and 
by  subjecting  it  to  the  payment  of  various  public  charges.  Thus 
in  Smith  v.  Osage,  80  Iowa,  84,  it  was  said:  "The  city  will  be 
estopped  to  set  up  any  claim  to  land  to  which  the  ^^^  right  of 
public  use  has  been  abandoned  by  subjecting  it  to  taxation  as 
private  property,"  and  numerous  decisions  of  this  court  were 
cited  to  sustain  that  statement  of  the  law.  The  case  of  Sira- 
plot  V.  Dubuque,  49  Iowa,  630,  is  in  some  respects  much  like 
this  case,  and  in  that  it  was  held  that  the  right  of  the  city  to 
occupy  the  land  there  in  controversy  for  the  purposes  of  a 
street  must  be  regarded  as  abandoned,  and  that  the  city  was 
estopped  to  deny  the  right  of  the  plaintiff  to  the  land:  See, 
also,  Austin  v.  Bremer  Co.,  44  Iowa,  155;  Audubon  County  v. 
American  Emigrant  Co.,  40  Iowa,  460;  Adams  County  v.  B,  & 
M.  R.  E.  Co.,  39  Iowa,  507;  Iowa  E.  E.  Land  Co.  v.  Story 
County,  36  Iowa,  48.  The  cases  of  Smith  v.  Gorrell,  81  Iowa, 
218,  Orr  v.  O'Brien,  77  Iowa,  253,  14  Am.  St.  Eep.  277,  and 
Davies  v.  Huebner,  45  Iowa,  574,  furnish  illustrations  of  the 
rule  that  there  may  be  an  estoppel  by  abandonment  and  ad- 
verse occupation  under  claim  of  right  for  more  than  ten  years. 
In  this  case  the  city,  as  we  have  seen,  taxed  the  property  and 
levied  special  assessments  upon  it  for  thirty  years,  and  the  de- 
fendant occupied  it  under  a  claim  of  right  for  nineteen  years, 
before  this  action  was  commenced.  It  does  not  appear  that 
the  defendant  deceived  or  misled  the  officers  of  the  plaintiff, 
nor  that  he  was  guilty  of  any  bad  faith.  The  rights  of  the 
plaintiff  could  have  been  readily  ascertained  at  all  times.  In 
view  of  the  well-established  facts  of  the  case,  we  are  of  th© 
opinion  that  it  is  governed  by  the  rule  of  Smith  v.  Osage,  80 
Iowa,  84,  and  similar  cases.  It  follows  that  the  judgment  of 
the  district  court  was  right,  and  it  is  affirmed. 
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MUNICIPAL  CORPORATIONS— ESTOPPEL  TO  CLAIM  LAND. 
Mere  adverse  possession  of  a  public  street  or  alley  in  a  city  for 
the  statutory  period  cannot  confer  title,  but  when  such  possession 
is  accompanied  by  other  circumstances  which  would  render  it 
Inequitable  that  the  public  should  assert  Its  rights  to  regain  pos- 
session, then,  upon  the  principle  of  estoppel,  a  party  may  be  pro- 
tected against  the  assertion  of  such  rights,  in  order  to  prevent 
manifest  wrong  and  injustice:  Crocker  v.  Collins,  37  S.  C.  327,  34 
Am.  St.  Rep.  752;  Reuter  v.  La  we,  94  Wis.  300,  59  Am.  St  Rep. 
892.  But  see  the  monographic  note  to  Schneider  t.  Hutchinson, 
76  Am.  St  B«p.  492-495. 
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COMPANY. 
[109  Iowa.  256.] 

GARNISHMENT— JUDGMENT  IN— EFFECT  OF.— The  legal 
effect  of  a  garnishment  judgment  Is  to  sequester  or  set  aside  the 
property  or  money  of  the  defendant  In  the  hands  of  the  garnishee  | 
to  the  payment  of  the  plaintiCTs  judgment.  I 

GARNISHMENT-JUDGMENT  IN  AS  SATISFACTION.— A 
garnishment  judgment  Is  prima  facie  a  satisfaction  or  pro  tanto 
satisfaction  of  the  plaintiff's  judgment  against  the  principal  de- 
fendant. 

GARNISHMENT— JUDGMENT  IN  AS  A  SATISFACTION.— 
If  the  garnishee,  at  the  time  the  plaintiff  takes  judgment  against 
him,  is  solvent,  the  defendant,  upon  paying  the  difference  between 
the  garnishment  judgment  and  judgment  in  the  main  action,  is 
entitled  to  have  the  latter  canceled. 

Jamison  &  Smith,  for  the  appellant. 

G.  W.  Bowen,  in  propria  persona,  for  the  appellee. 

25*  DEEMER,  J.  Some  time  prior  to  January  13,  1892, 
plaintiff  commenced  an  action  against  the  defendant.  The 
action  was  aided  by  attachment,  and  several  garnishments  were 
effected  under  the  writ.  A  trial  of  the  main  action  was  had, 
resulting  in  a  judgment  for  plaintiff,  and  at  the  same  time  a 
judgment  was  taken  against  one  of  the  garnishees  for  the 
larger  part  of  the  debt.  Thereafter  defendant  paid  into  court 
the  difference  between  the  amount  of  the  judgment  against  the 
garnishee  and  the  judgment  in  the  main  action,  and  then  filed 
a  motion  asking  for  its  discharge,  claiming  that  the  judgment 
against  it  had  been  fully  satisfied,  and  should  be  canceled  of 
record.  It  also  claims  that  the  garnishee  was  solvent  when  the 
judgment  was  rendered  against  him,  and  insolvent  when  de- 
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fendant  made  its  motion,  and  that,  had  plaintiff  exercised  dili- 
gence, he  might  have  collected  the  judgment  against  the  gar- 
nishee. ^'^  There  is  no  evidence  to  support  the  claim  that 
the  garnishee  is  now  insolvent.  Indeed,  it  conclusively  appears 
that  he  has  ample  property  subject  to  execution  to  satisfy  the 
judgment  against  him.  The  controlling  question  is.  What  ef- 
fect shall  be  given  the  judgment  against  the  garnishee  ?  An  at- 
tachment is  auxiliary  to  the  action  in  which  it  issues ;  and  gar- 
nishment is  a  mode  of  attachment.  As  a  general  rule,  no  lien 
is  created  on  the  property  in  the  hands  of  the  garnishee,  al- 
though it  partakes  of  the  nature  of  a  proceeding  in  rem:  Wood- 
ward V.  Adams,  9  Iowa,  474;  Mooar  v.  Walker,  46  Iowa,  164; 
Gilmore  v.  Cohn,  102  Iowa,  254.  Some  of  the  cases  seem  to 
hold  that  it  is  a  mode  of  attachment,  differing  in  no  essential 
particular  from  an  attachment  by  levy  and  seizure,  except  in 
the  mode  of  enforcement.  We  have  never  gone  to  the  extent 
of  holding  that  it  creates  a  specific  Hen  upon  the  property  or 
money  in  the  hands  of  the  garnishee,  but  have  said,  in  effect, 
that  it  gives  the  plaintiff  a  specific  right,  over  and  above  that 
of  a  mere  general  creditor  to  the  indebtedness  or  property  for 
the  payment  of  his  claim:  Citizens'  State  Bank  v.  Council  Bluffs 
Fuel  Co.,  89  Iowa,  618.  After  due  notice  to  the  principal  de- 
fendant, the  plaintiff  may  have  judgment  against  the  garnishee: 
Code,  sec.  3946.  And  the  statutes  provide  that  the  judgment 
in  the  garnishment  action  condemning  the  property  or  debt 
in  the  hands  of  the  garnishee  to  the  satisfaction  of  the  plain- 
tiff's demand  is  conclusive  between  the  garnishee  and  the  de- 
fendant. In  Stadler  v.  Parmlee,  14  Iowa,  176,  it  is  said:  "The 
legal  effect  of  a  judgment  against  a  garnishee  upon  his  answer, 
condemning  the  property  or  debt  in  his  hands,  is  to  satisfy,  to 
the  extent  thereof,  the  indebtedness  between  the  garnishee  and 
the  principal  debtor."  See,  also,  Peck  v.  Parchen,  52  Iowa, 
46,  wherein  it  is  held  that  garnishment  under  a  foreign  judg- 
ment was  a  pro  tanto  defense  to  an  action  brought  by  the  orisci- 
nal  creditor  against  his  debtor.  These  cases  hold  that,  after 
judgment  against  the  garnishee,  the  judgment  defendant  is 
barred  of  his  right  of  action  *^*  against  the  garnishee  and,  so 
long  as  the  parties  remain  in  that  situation,  there  is  no  method 
by  which  he  can  enforce  his  claim  against  him.  The  legal  ef- 
fect of  the  garnishment  judgment  is  to  sequester  or  set  aside 
the  property  or  money  in  the  hands  of  the  garnishee  to  the 
payment  of  plaintiff's  judgment.  From  the  time  of  the  service 
of  notice  the  garnishee  is  liable  to  plaintiff  for  the  value  of  all 
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of  defendant's  property  in  his  hands  subject  to  execution,  and 
to  the  amount  of  all  debts  owing  by  him  to  defendant  at  time 
of  service:  Kesler  v.  St.  John,  22  Iowa,  565;  Hughes  v.  Monty, 
24  Iowa,  499 ;  First  Nat.  Bank  v.  Davenport  etc.  R.  R.  Co.,  45 
Iowa,  126;  Buck-Reiner  Co.  v.  Beatty,  83  Iowa,  353.  Again, 
a  garnishment  proceeding  is,  in  effect,  a  suit  by  the  defendant 
against  his  debtor,  by  which  plaintiff  is  subrogated  to  the  rights 
of  the  original  creditor:  Huntington  v.  Risdon,  43  Iowa,  517. 
The  effect  of  the  garnishment,  as  we  have  seen,  is  to  deprive 
the  defendant  of  his  property  or  money,  and  when  it  proceeds 
to  judgment  it  should,  at  least,  be  held  a  prima  facie  satisfac- 
tion; or,  if  the  amount  of  the  judgment  against  the  garnishee 
is  not  as  much  as  the  judgment  against  the  principal  defend- 
ant, a  prima  facie  pro  tan  to  satisfaction  of  the  principal  judg- 
ment. This  is  the  rule  applied  to  the  levy  of  executions  on 
chattels:  Lucas  ▼.  Cassaday,  2  G.  Greene,  208;  Reed  v.  Cros- 
thwait,  6  Iowa,  219,  71  Am.  Dec.  406;  Mc Williams  v.  Myers, 
10  Iowa,  325;  First  Nat.  Bank  v.  Rogers,  13  Minn.  407,  97 
Am.  Dec.  239;  and  the  many  cases  cited  in  2  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  703.  And  we  see  no  reason  why  it  should 
not  obtain  in  garnishment  proceedings.  In  Peck  v.  Parch  en, 
62  Iowa,  46,  it  is  said  that  while  proceedings  for  the  satisfac- 
tion of  a  judgment  are  going  on,  and  property  sufficient  to  sat- 
isfy it  is  held  under  execution,  the  judgment  cannot  be  sued 
on.  While  none  of  the  cases  cited  are  directly  in  point,  the 
case  at  bar  seems  to  call  for  the  application  of  like  rules.  There 
can  be  no  doubt,  we  think,  that  the  garnishment  judgment  is 
prima  facie  a  satisfaction,  or  pro  tanto  **•  satisfaction,  of 
plaintiff's  claim.  Of  course,  plaintiff  may  show,  if  he  can,  that 
*.  the  defendant  in  garnishment  is  not  responsible,  or  that  he 
(plaintiff)  obtained  no  valuable  right  in  virtue  of  his  garnish- 
ment, or  that  he  has  releas:ed  the  judgment  against  the  gar- 
nishee to  the  defendant  in  judgment,  with  his  (defendant's) 
consent:  See  Howard  v.  Bennett,  72  111.  297;  First  Nat.  Bank 
v.  Rogers,  15  Minn.  381;  Duncan  v.  Harris,  17  Serg.  &  R.  436. 
But  this  rule,  as  to  release,  does  not  apply  if  the  attempted 
abandonment  of  the  proceedings  was  without  defendant's  con- 
sent, if  there  was  no  necessity  for  the  abandonment:  Young 
V.  Read.  3  Yerg.  297;  Mclver  ▼.  Ballard,  96  Ind.  76;  Trapnall 
▼.  Richardson,  13  Ark.  543,  58  Am.  Dec.  338. 

It  is  clear  that  the  case  ought  to  be  governed  by  these  rules. 
Plaintiff  took  his  judgment  against  the  garnishee,  who,  so  far 
•8  the  record  shows,  is  perfectly  solvent.    By  so  doing,  he,  in 
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•effect,  levied  on  sufficient  property  of  the  defendant — after  the 
•defendant  had  paid  the  balance — ^to  satisfy  his  (plaintiff's) 
judgment.  He  offers  no  ezcuse  for  not  levying  execution  and 
collecting  his  claim.  Defendant  has  been  prevented  from  col- 
lecting from  his  debtor,  and  could  take  no  steps  against  him 
to  enforce  his  demand.  He  was  powerless  to  protect  himself 
by  direct  action  against  the  garnishee,  and  was  subject  to  his 
financial  vicissitudes.  It  will  not  do  to  say  that  he  might 
have  paid  the  main  judgment  in  full,  and  then  proceeded  against 
his  debtor.  That  any  execution  defendant  may  do  to  relieve 
property  which  is  being  jeopardized  while  in  the  hands  of  an 
officer  on  execution,  but  he  is  not  obliged  to  take  that  course. 
He  may  not  be  able  to  pay  the  amount,  and  trust  to  success 
against  the  garnishee.  No  such  burden  should  be  placed  upon 
him. 

It  is  true  that  plaintiff,  at  the  time  of  the  hearing  on  thB 
motion,  tendered  the  judgment  he  held  against  the  garnishee 
to  the  defendant,  but  he  did  not  offer  to  assign  it,  nor  did  he 
do  anything  untU  long  after  defendant  had  paid  the  balance 
*®*  of  the  main  judgment.  As  we  have  seen,  defendant  was 
not  obliged  to  accept  this  tender. 

Plaintiff  should  have  been  diligent  in  the  collection  of  his 
judgment  against  the  garnishee;  and,  if  there  be  any  doubts 
of  its  collectibility,  he,  and  not  the  defendant,  should  suffer 
the  results  of  delay.  Cobum  v.  Currens,  1  Bush,  242,  and 
Norris  V.  Hall,  18  Me.  332,  lend  support  to  these  conclusions. 
The  motion  should  have  been  sustained,  and  the  judgment  is 
reversed. 


Oamlshment  as  Satlafoctlon  of  Principal  Sebt. 

There  can  be  no  donbt  that  authority  firmly  establishes  the 
doctrine  that  the  satisfaction  of  a  valid  Judgment  against  a  gar- 
nishee operates  to  merge  or  satisfy  the  liability  of  the  principal 
debtor  either  pro  tanto  or  In  full,  as  the  case  may  be.  Some  of 
the  cases  seem  to  decide  that  the  mere  rendition  of  such  a 
judgment  and  the  fact  that  It  remains  enforceable  works  such 
a  satisfaction  of  the  principal  debt  although  the  judgment  re- 
mains unpaid,  while  other  cases  hold  that  an  unpaid  judgment 
of  this  character  has  no  effect  as  a  satisfaction  of  the  principal 
debt.  It  shall  be  our  aim  to  collate  cases  In  the  different  classes 
mentioned. 

A  recovery  against  a  garnishee  inures  to  the  benefit  of  the 
original  creditor  by  having  it  applied  to  that  creditor's  debt  to  the 
plaintifif  in  attachment:  Brown  v.  Somei-ville,  8  Md.  444.  If  af- 
ter final  judgment  against  the  defendant  in  attachment  the  gar- 
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nlshee  shall  aatisfy  such  Judgment  or  any  part  thereof,  such  pay- 
ment shall  avail  as  his  discharge  as  against  both  plaintiff  and 
defendant  for  the  amount  thereof:  Cross  v.  Brown,  19  R,  I.  220; 
Adams  r.  Flier,  7  Wis.  306,  78  Am.  Dec.  410.  In  an  action  against 
a  surety,  a  plea  that  plaintiff  had  sued  out  a  writ  of  garnishment 
on  the  judgment  obtained  against  the  principal  debtor,  and  had « 
recovered  judgment  against  the  garnishee  for  a  sum  which  had 
not  been  credited,  though  paid,  is  a  good  plea  of  payment  pro 
tanto:  Parks  v.  State  Nat.  Bank  (Tex.  Civ.  App.),  34  S.  W.  Rep. 
1044;  Wood  v.  Mann.  125  Mass.  819. 

The  doctrine  of  the  principal  case  was  enunciated  early  In  Iowa, 
and  has  since  been  adhered  to  and  followed.  Thus,  in  Stadler  v. 
Parmlee,  14  Iowa,  177,  It  was  said  that  "the  legal  effect  of  a 
Judgment  against  a  garnishee  upon  his  answer  condemning  the 
property  or  debt  In  his  hands  is  to  satisfy  to  the  extent  thereof 
the  indebtedness  between  the  garnishee  and  the  principal  debtor, 
and  therefore  the  judgment  entry  in  the  garnishment  suit  need 
not  in  terms  express  such  satisfaction."  In  this,  as  well  as  the 
cases  which  Immediately  follow,  there  Is  no  expression  of  opinion 
that  payment  of  the  judgment  against  the  garnishee  is  absolutely 
necessary  in  order  to  make  It  work  a  satisfaction  in  full  or  pro 
tanto  of  the  principal  debt.  ^A  garnishment  of  money  due  the 
principal  debtor  under  a  judgment  against  him  iu  favor  of  his 
creditor  for  a  much  larger  sum  is  a  pro  tanto  defense  in  an  action 
brought  against  the  original  debtor  by  the  original  creditor  where 
the  money  garnished  is  still  held  under  the  process:  Peck  v. 
Parchen,  52  Iowa,  46.  "The  principal  debtor  is  entitled  to  a  credit 
on  a  judgment  against  him  of  an  amount  admitted  by  a  garnishee 
to  be  due,  where  it  does  not  appear  that  such  garnishee  was  ever 
released,  and  the  principal  debtor  denies  having  received  the  amount 
of  such  indebtedness,  although  no  case  was  ever  docketed  against 
the  garnishee  and  no  judgment  rendered,  and  though  it  does 
cot  appear  that  he  ever  paid  the  amount  of  such  indebtedness 
to  the  garnishing  creditor":  Doughty  v.  Meek,  105  Iowa,  16,  67 
Am.  St  Rep.  282.  The  suing  out  of  an  execution  again&t  a  gar- 
nishee by  a  creditor  is  in  effect  an  election  to  take  liim  for  the 
debt  of  the  principal  debtor,  and  operates  as  an  extingrulshment  of 
the  debt:  Cook  v.  Field,  8  Ala.  58.  86  Am.  Dec.  436.  If  the  as- 
signee of  a  claim  intervenes  in  garnishment  proceedings  brought 
by  a  creditor  of  his  assignor  against  a  guarantor  of  the  claim  as- 
signed, and  a  valid  Judgment  is  rendered  against  such  guarantor, 
from  which  no  appeal  is  taken,  the  amount  of  such  Judgment  must 
l>e  credited  to  the  debtor  in  reduction  of  the  claim:  Coe  v.  Uinkley, 
109  Mich.  OOS.  Judgment  against  a  garnishee  is  prima  facie  a  sat- 
isfaction and  bar  to  a  subsetiuent  recovery  of  the  same  debt  by 
any  person:  Sessions  v.  Stevens,  1  Fla.  233,  46  Am.  Dec.  339.  and 
extended  note  thereto  on  the  effect  of  a  judgment  against  a 
garnishee,  pages  341-346.    The  aim  of  a  trustee  suit  is  to  substi- 
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tute  the  creditor  In  the  place  of  the  debtor  In  respect  to  any  sum 
due  the  latter  from  the  trustee,  and,  If  successful,  it  not  only 
establishes  a  right  to  such  substitution,  but  reduces  the  demand 
to  judgment,  so  that  execution  may  follow  against  the  trustee  for 
the  amount  due  from  him,  or  for  so  much  of  it  as  may  be  necessary 
to  satisfy  the  judgment  against  the  principal  defendant:  Hicks 
V.  Gleason,  20  VL  139. 

Generally,  diligence  In  procuring  satisfaction  of  the  judgment 
against  the  garnishee  Is  required  to  render  It  effectual  as  a  bar 
to  the  claim  or  any  part  of  it  against  the  principal  debtor:  Parks 
V.  State  Nat.  Bank  (Tex.  Civ.  App.),  34  S.  W.  Rep.  1044.    But  a 
Judgment  debtor  cannot  maintain  assumpsit  against  his  creditor 
for  neglect  of  the  latter  to  Issue  execution  against  a  trustee  in  the 
action,   If  such   neglect  continues   for  twenty  years  and   it  does 
not  appear  that  issuing  execution  would  have  been  of  any  service 
to  the  debtor,  as  where  the  trustee  Is  at  all  times  insolvent:  Noble  v. 
Merrill,  48  Me.  140.    While  the  above  cases  hold  that  a  garnishment 
judgment  is  pro  tanto  a  prima  facie  satisfaction  of  the  claim  of 
the  principal  debtor,  many  cases  hold  that  such  Judgment  is  not 
conclusive,  and  that  nothing  but  an  actual  satisfaction  of  such 
judgment  will   absolve   the  principal  debtor  from  liability  when 
sued  by  the  principal  creditor.    Thus,  judgment  against  the  gar- 
nishee without  satisfaction  does  not  of  itself  prevent  the  plain- 
tiff in  attachment  from  resorting  to  his  original  debtor  for  the 
amount  of  his  whole  claim:  Brown  v.  Somerville,  8  Md.  444.  Judg- 
ment against  a  garnishee  is  not  a  defense  when  sued  by  his  original 
creditor,  unless  the  judgment  has  been  satisfied:  Cook  v.  Field,  3 
Ala.  58,  36  Am.  Dec.  436;  Sharpe  v.  Wharton,  85  Ala.  225.    The 
fact  that  the  garnishee  admits  an  indebtedness  to  the  principal 
defendant,  and  judgment  is  rendered  against  him,  but  not  paid, 
does  not  prevent  the  plaintiff  from  suing  another  person  on  the 
debt  so  admitted,  and  afterward  assigned  by  defendant  to  plain- 
tiCC,  and  showing  that  such  other  person  and  not  the  garnishee 
is  the  real  debtor:  Lewis  v.  Robertson,  100  Ala.  246.    A  judgment 
agninst  the  trustee,  unless  paid,  is  no  discharge  of  the  judgment 
against  the  principal  debtor,  though  by  means  of  the  trustee  suit 
jpayment  by  the  trustee  to  the  debtor  is  prevented,  and  by  the 
subsequent  insolvency  of  the  trustee  the  debt  is  lost:   Noble  v. 
Merrill,  48  Me.  140.    If  judgment  Is  obtained  against  a  defendant 
in  attachment,  and  subsequently  a  judgment  for  the  whole  amount 
is  rendered  in  the  same  suit  against  garnishees,  the  latter  judg- 
ment remaining  unpaid  does  not  extinguish  the  former:  Price  v. 
Higgins,  1  Litt.  274.    Judgment  against  a  garnishee,  so  long  as  it 
remains  unsatisfied.   Is  no  bar  to  the  creditor's  recovery  out  of 
his  original  debtor  on  his  judgment  against  him,  but  the  garnish- 
ment judgment  may  be  pleaded  as  protection  against  being  re- 
quired to  pay  the  same  debt  twice:  Farmer  v.  Simpson,  6  Tex.  303. 
And  if  judgment  against  a  third  person  on  foreign  attachment  ia 
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not  executed,  the  plaintiff  may  resort  to  his  principal  debtor,  and 
he  may  also  sue  a  third  person  for  his  debt:  Robertson  v.  Amoy, 
1  Dyer,  83a.  The  mere  service  of  a  garnishment  under  an  execu- 
tion is  not  such  a  levy  on  personal  property  as  amounts  to  a  sat- 
isfaction of  the  debt:  Beaumont  v.  Eason,  12  Heisk.  417.  A  judg- 
ment  against  one  as  garnishee  in  a  process  of  foreign  attach- 
ment in  one  state  is  not  a  bar  to  an  action  against  him  in  another 
state  by  the  principal  defendant,  if  the  garnishee  has  not  sat- 
isfied, and  may  not  be  compelled  to  satisfy,  the  judgment.  How- 
ever, such  judgment  may  be  good  ground  for  an  abatement,  or  a 
stay  of  the  proceedings:  Meriam  v.  Rundlett,  13  Pick.  511.  If  a 
creditor  attaches  his  debtor's  property  in  the  hands  of  a  third  per- 
son, and  after  judgment  levies  an  execution  thereon,  it  applies  as 
a  payment  to  the  creditor,  and  exonerates  the  third  person  from 
the  claim  of  the  debtor  if  anything  is  taken  under  the  execution, 
but  if  nothing  is  taken  thereunder,  the  creditor  is  still  entitled 
to  recover  against  the  principal  debtor  for  the  whole  amount  of 
his  debt:  Backus  v.  Denlson,  Kirby,  421. 

Although  judgment  against  a  garnishee  has  been  paid,  it  does 
not  constitute  a  bar  or  estoppel  against  the  principal  debtor,  pre- 
venting him  from  recovering  either  from  his  creditor  or  the  officer 
representing  him,  if  such  payment  was  made  through  the  seizure 
and  application  of  exempt  propeity  of  the  garnishee:  Singer  Mfg. 
Ck>.  v.  Fleming,  ^9  Iseb.  679,  42  Am.  St.  Kep.  tilB;  O'Uoimor  T. 
WAlter,  S7  Heb.  267,  40  Am.  &L  Uep.  480. 


FUEENES  V.  EIDB. 
[lOe  Iowa,  511.] 

BVIDENCE— INTERESTED  PARTY.— If  a  decedent  has  exe- 
cuted deeds  Inteuded  as  gifts,  a  witness  who  is  interested  in  the 
property,  and  who  took  the  deeds  and  delivered  them  to  the 
grantees,  is  incompetent  to  testify  to  any  directions  or  communi- 
cations made  by  the  deceased  at  the  time  that  the  witness  re- 
ceived the  deeds. 

DEEDS— DELIVERY.— THE  PRESUMPTION  that  a  deed 
was  delivered  on  the  date  of  its  execution  does  not  prevail  when 
the  record  affirmatively  shows  that  such  deed  did  not  reach  the 
grantee  until  after  the  grantor's  death. 

DEEDS  — DEATH.— AGENCY  TO  DELIVER  A  DEED  is 
dissolved  by  the  death  of  the  grantor  unless  otherwise  provided. 

EVIDENCE— INTERETSTED  PARTY.— Parties  interested  in 
the  subject  matter  in  litigation  are  not  prohibited  from  testifying 
to  facts  from  which  inferences  may  be  drawn,  although  they  can- 
not testify  directly  to  the  facts  inferred. 

DEEDS— DELIVERY.— POSSESSION  of  a  deed  Is  prima  fade 
evidence  of  delivery,  although  the  deed  Is  brought  to  the  grantee 
by  a  person  other  than  the  erantor. 
Am.  St.  R«p.  Vol.  LXXVII.-IK 
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E.  H.  Addison,  D.  J.  Vinge,  and  W.  B.  Harvison,  for  the 
appellants. 

G.  W.  Dyer  and  Dyer  &  Stevens,  for  the  appellees. 

»"  LADD,  J.  The  deeds  from  Thor  Olson  to  his  three 
grandchildren  were  without  consideration,  and  doubtless  in- 
tended as  a  gift.  Though  nearly  eighty  years  of  age,  and 
physically  very  weak,  he  appears  to  have  had  the  full  posses- 
sion of  his  faculties,  and  not  to  have  been  unduly  influenced 
in  what  he  did.  The  evidence  relating  to  his  care  and  treat- 
ment falls  far  short  of  indicating  mental  incapacity  or  the  ex- 
ercise of  control  over  him  by  others.  We  may,  then,  limit  our 
inquiry  to  ascertaining  whether  the  deeds  were  delivered;  for 
a  gift,  to  be  effective,  must  be  complete.  They  were  prepared 
by,  and  acknowledged  before  Clousler,  a  justice,  on  Sunday, 
July  21,  1889,  though  dated  as  of  the  previous  day.  Where 
there  is  no  delivery  the  gift  must  fall.  "Intentions  cannot 
supply  it;  words  cannot  supply  it;  actions  cannot  supply  it. 
It  is  an  indispensable  requisite,  without  which  the  gift  fails, 
regardless  of  the  consequences":  Thornton  on  Gifts,  sec.  131; 
Otto  V.  Doty,*  61  Iowa,  26.  The  evidence  shows  that  Clousler 
placed  the  deeds  on  the  table  in  the  room  of  the  deceased,  after 
they  were  signed  and  acknowledged.  John  Severtson  testified 
that  Olson,  after  Clousler  left,  directed  him  to  hand  the  deeds 
over  to  the  grantees  named  therein,  and  that  he  took  them  for 
the  children,  and  delivered  them  at  the  first  opportunity.  He 
is  not  certain  when  he  gave  the  deed  to  S.  C.  Severtson,  but  his 
wife  testified  he  did  so  Monday  morning,  the  day  before  Olson's 
death.  The  deeds  to  Anna  M.  Eide  and  Ellen  M.  Mickelson 
did  not  reach  them  until  the  grantor  was  dead  and  buried.  As 
appropriate  objections  were  made,  evidence  of  any  directions 
or  communications  from  Olson  to  Severtson  must  be  excluded, 
as  he  is  interested  in  the  event  of  each  of  the  three  actions 
(Code,  sec.  4604);  for,  should  the  plaintiffs  succeed,  he,  as  son 
of  Olson's  wife,  with  her  other  heirs,  would  take  one-half  of 
the  property  under  the  will,  and  he  is  the  sole  heir  of  S.  C. 
Severtson. 

****  The  defendants  insist  that  a  deed  is  presumed  to  have 
been  delivered  as  of  the  date  it  bears.  But  this  record  con- 
clusively shows  that  those  to  Eide  and  Mickelson  did  not  reach 
them  till  after  the  grantor's  death.  These,  then,  passed  no 
title.  Even  were  Severtson's  evidence  received,  it  showed  him 
only  to  have  been  Olson's  agent.     He  was  employed  to  carry 


Oct.  1899.]  FuRENES  V.  EroE.  647 

the  deeds  to  the  grandchildren,  not  to  receive  them  in  their 
behalf.  Kor  was  he  to  do  this  after  their  death.  That  such 
an  agency  is  dissolved  by  the  death  of  the  principal  has  been 
repeatedly  ruled  by  this  court:  Darr  v.  Darr,  69  Iowa,  81; 
Lewis  V.  Kerr,  17  Iowa,  73;  Vance  v.  Anderson,  39  Iowa,  426; 
Crispin  y.  Winkleman,  57  Iowa,  523.  See,  also,  Scott  v.  Lau- 
man,  104  Pa.  St.  593 ;  Sessions  t.  Moseley,  4  Cush.  87. 

There  was  nothing  to  indicate  that  this  agency  was  intendedl 
to  extend  after  Olson's  death,  nor  that  the  deeds  could  not 
hare  been  recalled  by  the  grantor  at  any  moment.  It  is  not 
licce  a  case  where  a  third  party,  taking  the  papers,  may  be  con- 
sidered to  be  acting  for  the  grantee,  nor  where  these  are  placed 
in  the  hands  of  a  third  person,  to  be  delivered  on  the  happen- 
ing of  some  event  after  death,  as  in  Dettmer  v.  Behrens,  106 
Iowa,  588,  68  Am.  St.  Eep.  326.  If  these  deeds,  then,  were 
delivered  by  Severtson,  he  acted  without  authority,  and,  as 
the  grantees  did  not  receive  them  until  after  the  grantor's 
death,  no  title  passed  to  Eide  or  Mickelson. 

Those  interested  in  the  litigation,  however,  are  not  prohib- 
ited from  testifying  to  facts  from  which  inferences  may  be 
drawn:  McElhenney  v.  Hendricks,  82  Iowa,  658;  Walkley  v. 
Clarke,  107  Iowa,  451.  The  testimony  of  Mrs.  Severtson  that 
S.  C.  Severtson  was  in  possession  of  the  deed  to  him  before 
Olson's  death  was  nncontroverted,  and  such  possession  was 
prima  facie  evidence  of  delivery.  This  was  not  overcome  by 
the  mere  fact  that  it  may  have  been  brought  to  him  by  his 
father:  Blair  v.  Howell,  68  Iowa,  622.  It  follows  that  the  de- 
cree in  the  cases  against  Anna  M.  Eide  and  Ellen  M.  Mickel- 
son must  be  reversed,  and  that  against  John  Severtson  af- 
firmed. 


DEEDS.— POSSTTSSTON  OF  A  DEED  by  tbe  ffrantee  Is  prima 
fade  evldpnce  of  its  delivery:  Ward  v.  Dougherty,  76  Cal.  240,  7 
Am.   St.   R«p.   161. 

A  DEED  IS  PRESUMED  TO  HAVE  BEEN  DELIVERED  on 
the  dflv  of  Its  date:  Lake  Erie  etc.  R.  R.  Co.  v.  Whltham,  1S6  111. 
.M4.  4fl  Am.  St.  Rep.  3B6:  Conley  v.  Finn,  171  liass.  70,  68  Am. 
St  Rep.  300.  See  the  extended  note  to  Brown  t.  Westerfleld,  63 
Am.  St.  Rep.  637-.556,  on  what  is  a  delivery  of  a  deed. 

DE?BDS— DELIVERY  AFTER  DEATH.— The  death  of  the  grantor 
doe«  not  prevent  a  valid  delivery  of  a  deed  if  the  conditions  \m- 
der  which  It  Is  hold  by  a  third  person  are  complied  with  by  the 
firrantee:  Dettmer  v.  Behrens,  106  Iowa,  TvS.'S.  68  Am.  St.  Rep.  826. 

AGEXCY.— THE  DEATH  OF  A  PRINCIPAL  operates  as  an 
Instantaneous  and  al)solui«»  revoratlon  of  the  agent's  authority: 
Cleveland  v.  Williams.  20  T«x.  2<>4.  JM  Am.  Dec.  274;  monographic 
note  to  Cassiday  v.  McKenzie^  39  Am.  Dec.  81. 
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SCOTTISH  UNION  AND  NATIONAL  INSUEANCE  COM- 
PANY V.  HERRIOTT. 
[109  Iowa,  606.] 

ACTIONS  AGAINST  STATE— WHAT  ARE  NOT.— An  action 
by  a  foreign  insurance  company  against  the  state  treasurer  In  his 
official  capacity  to  recover  taxes  collected  by  him  under  a  statute 
requiring  all  such  insurance  companies  to  pay  to  the  state  a  cer- 
tain amount  from  the  premiums  received  on  business  done  in 
the  state,  as  a  condition  of  their  right  to  do  business  therein,  is 
not  a  suit  against  the  state. 

TAXATION— PAYMENT  OF  TAXES  UNDER  PROTEST- 
ACTION  TO  RECOVER.— If  a  State  officer,  acting  under  authority 
of  a  statute,  receives  taxes  paid  to  him  under  duress  and  protest, 
an  action  may  be  maintaiued  against  liim  to  recover  the  amount 
thus  paid,  provided  the  statute  is  void,  although  he  has  placed  the 
money  to  the  credit  of  the  state. 

CORPORATIONS,  FOREIGN— RIGHT  TO  IMPOSE  CON- 
DITIONS—CONSTITUTIONAL LAW.— A  statute  requiring  all 
foreign  insurance  companies  to  pay  a  tax  on  their  business  in 
the  state,  as  a  condition  of  their  doing  business  therein,  and  im- 
posing a  higher  tax  on  them  than  is  imposed  upon  domestic  in- 
surers, is  not  a  special  or  local  law,  nor  is  it  in  violation  of  con- 
stitutional provisions  requiring  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation,  and  that  the  general  assembly 
shall  not  grant  to  any  citizen  or  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens. 

CORPORATIONS,  FOREIGN— RIGHT  OF  STATE  TO  EX- 
CLUDE  OR  IMPOSE  CONDITIONS.— A  state  may  exclude  a 
foreign  corporation  from  doing  business  therein,  and  It  is  not  pro- 
hibited from  discriminating  in  the  privileges  It  may  grant  to  suck 
corporation  as  a  condition  of  its  doing  business  within  its  limits. 

CORPORATIONS,  FOREIGN— TAX  ON  BUSINESS.— A  stat- 
ute requiring  all  foreign  insurance  companies  to  pay  to  the  state 
a  certain  percentage  of  premiums  received  on  business  done  in  the 
state,  as  a  condition  of  their  doing  business  therein,  is  a  tax  on 
business,  and  not  on  property,  and  therefore  not  in  violation  of  a 
constitutional  provision  that  the  property  of  corporations  shall  be 
subject  to  taxation  in  like  manner  as  that  of  indiyiduals. 

CORPORATIONS.  FOREIGN— TAX  ON  BUSINESS.— There 
is  no  constitutional  provision,  either  federal  or  state,  that  taxes 
imposed  on  the  business  of  foreign  coi-porations,  as  a  condition  of 
their  doing  business  within  the  state,  shall  be  uniform.  It  is 
permissible  for  the  state  to  exact  a  license  fee,  and  also  impose  a 
tax  on  the  business  done. 

CORPORATIONS,  FOREIGN— TREATY  RIGHTS.— A  corpo- 
ration  organized  in  Great  Britain,  and  having  its  principal  place 
of  business  there,  is  not  a  subject  thereof,  within  the  meaning  of 
a  treaty  giving  subjects  of  that  country  the  right  to  do  busdness 
in  any  of  the  states  of  the  United  States  on  the  same  terms  as- 
natives. 


McVey  &  McVey,  for  the  appellant. 
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M.  Remley,  attorney  general,  for  the  state. 

«o^  DEEMER,  J.  Section  1333  of  the  code  of  1897  pro- 
vides, in  substance:  "That  every  insurance  company  or  asso- 
ciation organized  or  incorporated  under  the  laws  of  any  state 
or  nation  other  than  the  United  States  shall,  at  the  time  of 
making  its  annual  statement,  as  required  by  law,  pay  into  the 
state  treasury,  as  taxes,  three  and  one-half  per  cent  of  the  gro&s 
amount  of  premiums  received  by  it  for  business  done  in  this 
state  during  the  preceding  year.  And  that  every  insurance 
company  incorporated  under  the  laws  of  any  state  of  the  United 
States,  other  than  the  state  of  ***  Iowa,  shall  pay  a  tax  of  two 
and  one-half  per  cent  of  the  gross  amount  of  premiums  received 
by  it  for  business  done  in  this  state  during  the  preceding  year. 
And  that  every  other  insurance  company  shall  pay  a  tax  of  one 
per  cent  of  its  gross  premiums  received  after  deducting  the 
amount  actually  paid  for  losses  and  the  amount  of  premiums 
returned  during  the  preceding  year.  And  that  said  companies 
shall  take  duplicate  receipts  therefor,  one  of  which  shall  be  filed 
with  the  auditor  of  state,  and  upon  the  filing  of  said  receipt, 
and  not  till  then,  the  auditor  shall  issue  the  annual  certificate 
provided  by  law."  No  such  law  was  in  existence  prior  to  the 
meeting  of  the  extra  session  of  the  general  assembly  which 
passed  that  code.  Plaintiff  is  a  corporation  organized  and  doing 
business  under  the  laws  of  the  kingdom  of  Great  Britain.  Its 
stock  is  held  by  citizens  and  residents  of  that  country,  and  at  the 
time  of  the  passage  of  the  act  in  question  it  had  a  general  office 
at  Hartford,  in  the  state  of  Connecticut,  and  was,  and  had  for 
twenty  years  prior  thereto  been,  doing  business  in  the  state  of 
Iowa,  having  complied  with  all  the  laws  permitting  it  to  do 
business  in  this  state.  Plaintiff  failed  to  make  payment  of  the 
tax  imposed  by  this  act  at  the  time  it  filed  its  annual  statement, 
and  in  January  of  the  year  1898  the  auditor  of  state  notified 
it  of  its  delinquency,  calling  attention  to  the  provisions  of  the 
act,  and  requiring  payment  of  the  amount  imposed  on  or  beforo 
January  31.  1808.  He  also  notified  it  that,  if  the  amount  was 
not  paid  within  the  time  mentioned,  action  would  be  taken  for 
the  collection  of  the  tax  by  distress  or  suit,  and  that  the  com- 
pany would  be  precluded  from  doing  business  in  the  state  after 
the  date  named.  On  the  last  day  of  that  month,  plaintiff  paid 
the  amount  of  the  tax  to  the  treasurer  under  protest,  taking 
his  receipt  therefor,  and  received  authority  from  the  auditor 
to  do  business  in  the  state  for  the  year  1898.  This  action  is  to 
recover  the  tax  so  paid. 
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Some  preliminary  questions  are  to  be  disposed  of  before  re- 
sorting to  the  merits.  While  error  is  assigned  on  **^  the  rul- 
ing dismissing  the  defendant  in  his  individual  capacity  from 
the  case,  appellant  does  not  argue  the  assignment  in  its  original 
brief,  and  hence  it  will  be  deemed  waived.  It  is  insisted  that 
the  action  against  the  state  treasurer  is  practically  an  action 
against  the  state,  and  that,  under  familiar  principles,  it  cannot 
be  maintained.  In  re  Tyler,  149  U.  S.  164,  seems  to  establish 
the  rule  by  which  to  determine  this  question.  There  we  find 
this  language:  "Where  a  suit  is  brought  against  defendants  who 
claim  to  act  as  officers  of  a  state,  and  under  color  of  an  uncon- 
stitutional statute  commit  acts  of  wrong  and  injury  to  the  prop- 
erty of  plaintiff,  to  recover  money  or  property  in  their  hands 
unlawfully  taken  by  them  in  behalf  of  the  state,  or  for  compen- 
sation for  damages,  or  in  a  proper  case  for  an  injunction  to  pre- 
vent such  wrong  or  injury,  or  for  a  mandamus  in  a  like  case  to 
enforce  the  performance  of  a  plain,  legal  duty, purely  ministerial, 
such  suit  is  not,  within  the  meaning  of  the  amendment,  an  action 
against  the  state."  Again,  in  the  Virginia  Coupon  Case,  114  TJ. 
S.  288,  that  court  held,  in  effect,  that  when  a  defendant,  sued 
as  a  wrongdoer,  seeks  to  justify  by  the  authority  of  the  state, 
he  is  bound  to  establish  that  the  law  under  which  he  assumes  to 
act  is  a  valid  law;  that,  if  the  law  under  which  he  justified  is 
unconstitutional,  it  is,  in  effect,  no  law,  and  that  he  then  stands 
stripped  of  his  official  character,  and  must  answer  personally 
for  the  invasion  of  plaintiff^s  rights.  In  Sm3rth  v.  Ames,  169 
TJ.  S.  466,  we  also  find  this  pertinent  language:  "Within  the 
meaning  of  the  eleventh  amendment  of  the  constitution,  the 
suits  are  not  against  the  state,  but  against  certain  individuals 
charged  with  the  administration  of  a  state  enactment,  which, 
it  is  alleged,  cannot  be  enforced  without  violating  the  constitu- 
tional rights  of  the  plaintiffs.  It  is  the  settled  doctrine  of  this 
court  that  a  suit  against  ®***  individuals  for  the  purpose  of  pre- 
venting them,  as  officers  of  a  state,  from  enforcing  an  unconsti- 
tutional enactment,  to  the  injury  of  the  rights  of  the  plaintiff,  is 
not  a  suit  against  the  state,  within  the  meaning  of  the  amend- 
ment": Pennoyer  v.  McConnaughy,  140  TJ.  S.  1,  10;  In  re  Tyler^ 
149  TJ.  S.  164,  190;  Scott  v.  Donald,  165  U.  S.  58,  68;  Tindal  v. 
Wesley,  167  TJ.  S.  204,  220.  See,  also,  In  re  Ayers,  123  TJ.  S. 
443.  Much  more  might  be  quoted  from  the  cases  alreadv  cited 
in  support  of  the  rule  thus  so  clearly  announced.  The  attorney 
genera]  contends  that  no  wrong  is  charged  upon  the  treasurer. 
The  record  discloses,  however,  that  the  money  was  paid  under 
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threats  from  the  auditor  that  he  would  enforce  the  collection  of 
the  tax,  and  revoke  plaintiff's  permission  to  do  business  in  the 
state;  and  that  it  notified  the  treasurer,  when  it  paid  the  money, 
that  it  did  so  under  duress,  and  protested  against  paying  the 
same;  and  that  Herriott, as  treasurer,  collected  and  received  said 
taxes  without  authority  of  law.  True,  there  is  no  statement 
that  defendant  did  any  wrong  other  than  to  collect  and  re- 
ceive the  money,  but  it  is  averred  that  he  had  no  authority  of 
law  either  to  collect  or  receive  the  same,  and  that  he  had  notice 
and  knowledge  that  plaintiff  was  paying  the  same  under  duress, 
and  that  the^  payment  was  not  voluntary.  If  defendant  were 
an  individual  receiving  money  obtained  with  hia  knowledge, 
through  duress,  and  paid  under  protest,  there  would  be  no  doubt 
of  plaintiff's  right  to  recover  it  back.  The  mere  fact  that  he  is 
the  treasurer  of  state,  acting  under  authority  of  law,  will  not 
relieve  him  if  it  should  turn  out  that  the  law  is  unconstitu- 
tional, and  therefore  no  law.  We  think  an  action  will  lie 
against  the  treasurer  for  money  collected  and  received  by  him, 
provided  it  be  established  that  the  law  under  which  he  assumes 
to  act  is  entirely  invalid.  That  he  may  have  placed  the  money 
*^*  to  the  credit  of  the  state,  and  with  other  funds  belonging 
to  it,  is  no  defense,  unless  he  was  authorized  to  do  so  under  a 
valid  law.  Had  he  collected  money  wrongfully  from  an  indi- 
vidual, without  color  of  authority,  we  apprehend  it  would  be  no 
defense  for  him  to  say  that  he  acted  as  treasurer,  or  that  he  had 
turned  the  money  over  to  the  state.  Again,  it  is  said  that  "the 
money  was  paid  voluntarily,  and  cannot  be  recovered  back. 
The  petition  recites,  in  substance,  that  plaintiff  had  large  prop- 
erty interests  in  the  state,  which  it  was  in  duty  bound  to  pre- 
serve and  protect,  and  that  the  letter  from  the  auditor  of  state 
made  it  impossible  for  plaintiff  to  continue  its  business,  or  to 
protect  its  property,  without  paying  the  tax.  At  the  time  of 
the  payment,  plaintiff  filed  with  both  the  treasurer  and  the 
auditor  a  written  protest,  in  which  it  claimed  that  the  tax  was 
unconstitutional  and  invalid,  and  that  by  so  paying  it  did  not 
acknowledge  its  liability  to  pay  the  tax,  or  waive  any  of  it3 
right  to  contest  the  same.  Plaintiff  was  hound  to  submit  to  the 
exaction  or  discontinue  its  business.  Under  such  a  state  of 
facts  it  is  clear  that  plaintiff's  act  was  not  voluntary,  and  that 
it  may  recover  back  the  amount  paid,  provided  it  has  e8tal)lished' 
its  claim  that  the  act  in  question  is  unconstitutional :  Swift*  Co. 
V.  Tnitod  States,  111  V.  S.  2.3;  Cnnninerham  v.  Munroe.  IH 
Gray,  471;  Carew  v.  Butherford,  106  Mass.  1,  8  Am.  Rep.  287; 
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Beckwith  v.  Frisbie,  32  Vt.  559;  Shelton  v.  Piatt,  139  U.  S. 
691;  and  cases  cited  in  State  v.  Nelson,  41  Minn.  25. 

2.  This  brings  us  to  the  merits  of  the  controversy.  Does  the 
act  in  question  violate  the  constitution  of  this  state,  which  re- 
quires that  all  laws  of  a  general  nature  shall  have  uniform  oper- 
ation, and  that  the  g'eneral  assembly  shall  not  grant  to  any 
.  citizen  or  class  of  citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citizens;  that  the 
general  assembly  shall  not  pass  local  or  special  laws  for  the  col- 
lection of  *^  taxes,  nor  in  any  case  where  a  general  law  can 
be  made  applicable;  that  the  property  of  aU  corporations  for 
pecuniary  profit  shall  be  subject  to  taxation  the  same  as  that 
of  individuals  ?  Does  it  conflict  with  the  provisions  of  the  fed- 
eral constitution  to  the  effect  that  no  state  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor 
deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
ilie  equal  protection  of  the  laws?  Does  it  violate  the  civil 
Tights  act,  found  in  the  Eevised  Statutes  as  section  1977,  pro- 
viding that  all  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  to  the  full  and  equal  protec- 
iion  of  the  laws  for  the  security  of  property  as  is  enjoyed  by 
white  persons,  and  be  subject  to  like  punishments,  pains,  pen- 
alties, taxes,  and  licenses,  and  exactions  of  every  kind,  and  no 
other  ?  Is  it  in  contravention  of  the  treaties  between  this  coun- 
try and  Great  Britain,  which,  by  article  6  of  the  constitution, 
are  made  the  supreme  law  of  the  land?  These  are  the  pivotal 
questions  in  the  case,  and  to  them  we  now  turn  our  attention. 
Under  the  decisions  heretofore  rendered  by  this  court  it  is  clear 
that  this  statute  has  uniform  operation.  It  applies  alike  to  all 
belonging  to  any  of  the  classes  designated,  and  is  uniform,  not 
because  it  operates  upon  every  person  or  corporation  in  the 
state,  but  because  every  person  or  corporation  brought  within 
the  relations  and  circumstances  provided  for  is  affected  by  the 
law:  McAunich  v.  Mississippi  etc,  R.  R.  Co.,  20  Iowa,  338; 
United  States  Exp.  Co.  v.  Ellyson,  28  Iowa,  370;  Warren  v. 
Henly,  31  Iowa,  31;  Central  Iowa  Ey.  Co.  v.  Board  of  Super- 
visors, 67  Iowa,  199;  Primghar  State  Bank  v.  Perick,  96  Iowa, 
238;  Chicago  etc.  Py.  Co.  v.  Iowa,  94  U.  S.  155;  Owen  v.  Sioux 
City,  91  Iowa,  190.  This  rule  has  been  applied  to  classifications 
foi'the  purposes  of  taxation:  See  cases  cited  above.  The  clause 
of  the  state  constitution  prohibitin.sr  the  grant  of  privilecres  or 
immunities  to  any  citizen  or  class  ^^^  of  citizens  not  granted 
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to  others  has  reference  to  citizens  or  classes  of  citizens  residing 
in  the  state,  for  it  is  uniformly  held  that  a  foreign  corporation 
has  no  absolute  right  of  recognition  in  other  states,  that  it  de- 
pends for  its  recognition  and  the  enforcement  of  its  contracts 
upon  their  assent,  and  a  state  is  not  prohibited  from  discrim- 
inating in  the  privileges  it  may  grant  to  foreign  corporations 
as  a  condition  of  their  doing  business  within  its  limits:  Phila- 
delphia Fire  Assn.  v.  New  York,  119  U.  S.  110;  Paul  v.  Vir-^ 
ginia,  8  Wall.  168;  Pembina  etc.  Milling  Co.  v.  Pennsylvania,- 
125  U.  S.  181.  For  reasons  already  given,  the  law  is  not  local 
or  special,  and  its  operation  is  uniform  throughout  the  state. 
Whether  the  act  is  in  contravention  of  the  article  of  the  con- 
stitution providing  that  the  property  of  all  corporations  for 
pecuniary  profit  shall  be  subject  to  taxation  the  same  as  that 
of  individuals  depends  upon  whether  the  tax  in  question  is  a 
tax  on  property,  a  tax  upon  a  business  or  privilege,  or  a  license 
tax  or  condition  imposed  as  a  prerequisite  to  the  right  of  foreign 
corporations  to  do  business  in  the  state.  We  are  willing  to 
concede  that,  if  the  tax  imposed  by  the  act  is  simply  a  tax  on 
property,  it  is  vulnerable  to  the  constitutional  provision  just 
referred  to,  and,  perhaps,  interdicted  by  other  provisions  of 
both  state  and  federal  constitutions.  But  if  it  is  a  tax  on  busi- 
ness, or  on  the  privilege  of  doing  business  in  the  state,  or  if 
it  is  simply  a  condition  imposed  by  the  state  as  a  prerequisite 
to  the  right  of  the  corporation  to  do  business  in  the  state,  then 
it  is  not  vulnerable  to  any  constitutional  provision.  There  is 
no  requirement  of  either  the  federal  or  state  constitution  that 
taxes  on  business  or  on  privileges  shall  be  finiform:  Pembina 
etc.  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181.  It  is  permissi- 
ble for  a  state  to  exact  a  license  fee,  and  also  impose  a  tax  on 
the  business  done:  Cooley  on  Taxation,  3st  ed.,  385,  386;  People 
V.  State  Treasurer,  31  Mich.  «!*  6;  People  v.  Thurber,  13  111. 
654.  Again,  one  who  pays  taxes  on  his  stock  in  trade  as  prop- 
erty may  also  be  subject  to  a  tax  on  his  occupation  or  business. 
It  is  no  objection  to  either  of  these  taxes  that  the  corporation 
was  already  doing  business  in  the  state  when  the  act  imposing 
them  went  into  effect.  In  Doyle  v.  Continental  Ins.  Co.,  94 
XJ.  S.  635,  it  is  held  that  a  state  has  the  ri;;ht  to  revoke  or  recall 
a  permission  already  frrantcd.  and  that  a  license  to  a  foreiim 
corporation  to  enter  a  state  doop  not  involve  a  permanent  ripht 
to  remain.  No  other  authorities  need  be  cited  to  sustain  the 
proposition  tliat  there  is  no  constitutional  objection  to  imposing 
a  tax  on  business,  although  that  business  may  have  been  freely 
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conducted  before  the  adoption  of  the  revenue  measure.  What, 
then,  is  the  nature  of  the  tax  in  question?  The  act  requires 
of  insurance  companies  the  payment  into  the  state  treasury  of 
a  certain  percentage  of  the  gross  amount  of  premiums  received 
by  them  for  business  ^one  in  the  state,  and  further  provides 
that  the  auditor  shall  not  issue  a  certificate  to  do  business  until 
these  taxes  are  paid.  This,  it  seems  to  us,  partakes  both  of 
the  nature  of  a  tax  on  business  and  of  a  license  tax  or  condition 
required  of  corporations  to  enable  them  to  continue  in  business 
in  the  state.  Appellant's  counsel  rely  on  United  States  Exp. 
Co.  V.  Ellyson,  28  Iowa,  370,  as  an  authority  for  the  proposition 
that  the  tax  is  a  tax  on  property.  We  do  not  so  regard  it.  The 
act  there  construed  provided  in  express  terms  that  the  tax  was 
a  property  tax,  and  should  be  assessed  at  the  same  rate  as  other 
personal  property  in  the  state.  The  income  of  the  corporation 
was  considered  for  the  purpose  of  arriving  at  the  value  of  their 
personal  property,  and  for  no  other  purpose.  In  the  language 
of  the  opinion  in  that  case  it  is  said:  "It  simply  prescribes  the 
method  whereby  the  amount  of  taxable  personal  property  or 
moneys  and  credits  of  express  and  telegraph  companies  shall 
be  ascertained;  and  this  amount  is  made  subject  to  taxation  the 
same  as  the  personal  property  or  money  and  credits  of  individ- 
uals." The  tax,  when  ®^*  thus  levied  and  assessed,  was  to  be 
collected  in  the  same  manner  as  that  levied  upon  the  property 
of  individuals.  There  are  no  such  provisions  in  the  act  under 
consideration.  By  the  terms  of  that  act  the  company  is  re- 
quired to  pay  a  certain  percentage  of  its  gross  income  directly 
into  the  state  treasury.  No  method  is  provided  for  the  col- 
lection of  the  tax,  and  the  only  penalty  for  nonpayment  is  revo- 
cation of  authority  to  do  business.  Whether  an  ordinary  action 
at  law  would  lie  to  recover  the  tax  we  need  not  determine,  for 
that  is  not  essential  to  the  solution  of  the  question  as  to  the 
character  of  the  tax.  It  is  clearly  a  tax  on  business,  and  not 
a  tax  on  property,  and  the  payment  of  the  tax  is  necessary  to 
enable  the  corporation  to  continue  in  that  business.  There  is 
no  restriction  on  the  power  of  the  legislature  to  tax  occupations. 
It  may,,  therefore,  tax  one,  or  it  may  tax  all.  Judge  Cooley, 
in  his  work  on  Taxation,  first  edition,  page  384,  said  that  the 
methods  in  which  business  may  be  taxed  are  in  the  legislative 
discretion  and  that  the  customary  ones  were:  "1.  On  the  priv- 
ilege of  carrying  on  business ;  2.  On  the  amount  of  the  business 
done;  3.  On  the  gross  profits  of  the  business;  and  4.  On  the 
net  profits,  or  profits  divided.'*     The  tax  imposed   by  section 
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1333  of  the  code  partakes  of  the  nature  of  the  first  two  of  these 
methods.  Counsel  for  appellant,  in  one  division  of  his  argu- 
ment, concedes  that  the  tax  is  not  a  tax  on  property,  and  in- 
sists that  it  is  a  tax  on  the  premium  income  of  the  company. 
Fortified  by  this  admission,  we  think  we  are  safe  in  saying  that 
this  is  not  a  tax  on  property,  but  on  business  done  within  the 
state.  Plaintiff  contends,  however,  that  if  it  be  conceded  that 
this  is  a  tax  on  business,  yet  such  tax  must  be  uniform  upon 
all  who  are  engaged  in  that  business.  If  foreign  corporations 
had  the  absolute  right  to  engage  in  business  in  this  state,  there 
would  be  much  force  in  the  suggestion,  but,  as  we  have  seen, 
they  have  no  such  right,  as  they  can  only  do  business  in  this 
jurisdiction  with  the  assent  of  the  state,  and  this  assent  **® 
may  be  granted  only  upon  compliance  with  certain  expressed 
conditions.  In  Ex  parte  Cohn,  13  Nev.  424,  it  is  expressly  held 
that  such  a  tax  as  the  one  here  imposed  is  a  tax  on  the  business 
of  insurance  companies,  and  that  the  legislature  may  impose 
a  higher  rate  upon  foreign  corporations  than  it  does  upon  cor- 
porations organised  under  the  laws  of  that  state ;  and  that  such 
tax  was  a  condition  precedent  to  the  right  to  do  business  within 
the  limits  of  that  state,  and  not  an  ad  valorem  tax  on  property: 
See,  also,  State  v.  Lathrop,  10  La.  Ann.  398;  Phoenix  Ins.  Co. 
V.  Welch,  29  Kan.  672 ;  State  v.  Insurance  Co.  of  North  Amer- 
ica, 115  Ind.  259.  The  constitutional  difference  between  the 
rights  of  nonresident  individuals  and  of  foreign  corporations 
is  fundamental.  The  individual  has  a  constitutional  right  to 
come  within  our  jurisdiction,  and  to  transact  any  lawful  busi- 
ness therein.  But  foreign  corporations  have  no  such  right. 
We  may  exclude  them  absolutely,  or  impose  conditions  upon 
their  coming,  and,  having  come,  we  may  revoke  the  permis- 
'!  sion,  unless  they  comply  with  the  conditions  imposed:  Pembina 
;  etc.  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181;  Horn  Silver 
j  Min.  Co.  V.  New  York,  143  U.  S.  305;  People  v.  Roberts,  171 
)  U.  S.  658. 

We  have  already  observed  that  the  state  is  not  prohibited 
from  discriminating  in  the  privileges  it  may  grant  to  foreign 
corporations.  In  Pembina  etc.  Milling  Co.  v.  Pennsylvania, 
125  U,  S.  181,  it  is  expressly  held  that  the  term  "person."  as 
used  in  the  fourteenth  amendment  to  the  constitution,  does  not 
include  foreign  corporations.  This  significant  language  is  used 
at  the  close  of  that  opinion:  "The  only  limitation  upon  this 
power  of  the  state  to  exrhide  a  foreign  corporation  from  doing 
business  witliin  its  limits,  or  to  exact  conditions  for  allowing 
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the  oorporation  to  do  business,  arises  where  the  corporation  is 
in  the  employ  of  the  federal  government,  or  where  its  business 
78  strictly  ^^"^  commerce,  interstate  or  foreign.  The  control  of 
such  commerce,  being  in  the  federal  government,  is  not  to  be 
restricted  by  state  authority."  When  it  is  once  conceded  that 
a  state  has  the  right  to  impose  conditions  upon  the  right  of 
foreign  corporations  to  do  business  within  its  limits,  it  follows 
that  it  may  divide  such  corporations  into  classes,  and  may  im- 
pose conditions  on  one  not  imposed  upon  the  other.  Such  a 
result  necessarily  follows  from  its  right  to  impose  conditions, 
and  there  is  no  constitutional  reason  for  saying  that  home  and 
foreign  corporations  should  be  treated  exactly  alike.  The 
clause  of  our  constitution  requiring  that  the  property  of  all  cor- 
porations for  pecuniary  profit  shall  be  subject  to  taxation  the 
same  as  that  of  individuals  has  no  application  to  the  case.  It 
is  not  the  property  of  the  corporation  that  is  taxed. 

Our  attention  has  not  been  called  to  any  treaty  with  Great 
Britain  that  is  violated  by  the  act  in  question.  True,  the 
petition  states  in  general  terms  that  there  is  a  treaty  which 
gives  to  the  subjects  of  Great  Britain  the  right  to  reside  in  and 
do  business  in  any  of  the  states  on  the  same  terms  and  condi- 
tions as  natives;  that  they  shall  be  subject  to  the  same  rules, 
regulations,  and  taxes,  and  pay  no  higher  or  other  taxes  or  im- 
posts than  those  which  may  be  levied  on  citizens  and  subjects 
of  this  state.  In  the  absence  of  reference  to  any  such  treaty, 
we  are  not  called  upon  to  decide  the  question  presented.  If 
there  be  no  more  to  the  instrument  than  is  charged,  it  is  clear 
that  it  has  no  reference  to  the  facts  of  this  case.  Plaintiff  is 
not  a  subject  of  Great  Britain.  It  is  a  corporation  having  its 
principal  place  of  business  in  that  country,  but  this  does  not 
make  it  a  subject  thereof.  It  may,  under  certain  circumstances, 
be  said  to  be  a  citizen,  but  it  cannot,  generally  speaking,  be  a 
subject. 

We  have  now  considered  all  the  objections  lodged  against  the 
act,  and,  finding  none  of  them  tenable,  the  conclusion  follows 
that  the  trial  court  was  right  in  denying  the  relief  asked,  and 
its  judgment  is  affirmed. 


STATES.— THE  RULE  WHICH  FORBIDS  SUIT  against  state 
officers,  because  it  is  In  effect  a  suit  against  the  state,  applies 
only  when  the  intprest  of  the  state  is.  through  some  property 
right  or  contract  of  hers,  Involved,  or  when  her  Interest  is  In  a 
suit  broupfht  or  threatened  by  lier  officers  in  her  own  name  to  en- 
force some  alleged  claim  of  hei^s:  ^McWhorter  v.  Pensacola  etc. 
R.  R.   Co.,  24  Fla.  417,  12  Am.  St.  Rep.  220.    See,  too,   Herr  v. 
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Central  Kentucky  Lunatic  Asylum,  97  Ky.  458,  53  Am.  St.  Rep. 
414. 

TAXES— RECOVERING  BACK.— An  Illegal  tax  paid  under  du- 
ress may  be  recovered  back:  Note  to  Whitney  v.  Port  Hur<Xi,  2ft 
Am.  St.  Rep.  295.  See  further  on  this  subject  the  extended  notes 
to  Detroit  v.  Martin,  22  Am.  Rep.  519-521;  Baltimore  v,  Lefferman, 
45  Am.  Dec.  l&i,  165. 

TAXES-7FOREIGN  CORPORATIONS.— A  state  tax  upon  the 
gross  receipts  of  a  foreign  building  and  loan  association  is  a  tax 
upon  the  franchise  of  the  corporation  and  not  a  tax  upon  its  prop- 
erty: Southern  etc.  Assn.  v.  Norman,  98  Ky.  294,  56  Am.  St.  Rep. 
367.  A  statute  requiring  corporations  to  pay  an  "annual  privilege 
tax  graduated  by  the  paid-up  capital  stock,"  imposes  a  privilege 
or  franchise  tax,  as  distinguished  from  a  property  tax.  and  is 
not  offensive  to  those  constitutional  provisions  which  require  equal- 
ity and  uniformity  in  the  taxation  of  pioperry:  Phot'iiix  Cari>et 
Co.  V.  State.  118  Ala.  143,  72  Am.  St.  Rep.  143.  A  state  may  Impose 
upon  corporations  of  other  states  a  tax  tor  the  privilege  of  carry- 
ing on  their  business  within  it,  although  no  equivalent  burden  is 
Imposed  upon  domestic  corporations:  Note  to  Southern  etc.  Assn. 
T.  Norman,  56  Am.  St.  Rep.  374. 

CORPORATIONS,  FOREIGN.— STATE  LAWS  REGULATING 
foreign  insurance  companies  and  prescribing  rules  by  which  they 
may  do  business  within  the  state,  or  prohibiting  them  from  doing 
80  altogether,  do  not  contravene  any  provision  of  either  the  state 
or  the  federal  constitution:  Cravens  t.  New  York  Life  Ina.  Co.» 
148  Mo.  583,  71  Am.  St.  Rep.  628. 


PtmCELL  ¥.  CHICAGO  &  NORTHWESTERN  RAILWAY 

COMPANY. 
(108  Iowa,  629.1 

RAILROADS— LIABILITY  FOR  DEATH  OF  TRESPASSER. 
A  railroad  company  is  liable  for  the  death  of  a  trespasser  on  Its 
track,  run  over  by  a  train,  If  its  engineer  could  have  stopped  It 
in  time  to  avoid  the  killing,  had  its  fireman  promptly  notified  such 
engineer  o(  the  danger  after  discovering  the  trespasser  upon  the 
track. 

RAILROADS-LIABILITY  FOR  DEATH  OF  TRESPASSER. 
The  fact  that  a  trespasser  on  a  railroad  track  might  have  Jumped 
to  the  ground,  a  distance  of  over  eight  feet,  or  that  be  mdght  have 
laid  down  on  the  ties,  to  avoid  being  run  over  by  an  approaching 
train,  does  not  relieve  the  railroad  compnny  from  liability  for  kill- 
ing blm.  If  its  employes  neglected  to  exercise  reasooabls  care  for 
his  safety  after  discovering  him  upon  the  track. 

EVIDENCE— RES  GESTAE.— DECLARATIONS  made  five 
and  one-half  hours  after  the  happening  of  an  accident  are  not 
admissible  as  part  of  the  res  gestae. 

S.  H.  Cochran,  for  the  appellant. 

Hubbard,  Dawley  &  Wheeler,  for  the  appellee. 
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«*•  LADD,  J.  The  deceased,  Z.  W.  Hunt,  on  the  day  he 
was  killed,  was  walking  on  the  defendant's  track,  toward  the 
east,  and  when  on  a  bridge  some  eight  feet  high  was  struck  by 
«  fast  passenger  train  known  as  the  "Overland  Limited,"  going 
west.  It  appears  without  dispute  that  when  he  was  first  seen 
by  the  engineer  the  train  was  a  mile  away,  the  track  being 
straight  for  that  distance.  At  that  time  he  was  walking  on  the 
track  west  of  the  bridge,  but,  before  reaching  it,  stepped  to  the 
south  side  of  the  track.  The  engineer's  attention  from  then 
on  was  taken  by  the  semaphore  at  Missouri  Valley,  and  he  saw 
no  more  of  him.  But  the  fireman  testified:  "When  I  first  saw 
Mr.  Hunt,  he  was  on  the  south  side  of  the  track,  about  eight 
or  ten  feet  of  the  trestle.  When  I  saw  him  he  was  walking  on 
the  left  side  toward  the  train,  and  he  got  up  on  the  bridge, 
and  kept  walking  on  the  bridge  until  we  hit  him.  He  leaned 
over  the  bridge  with  his  face  toward  us.  When  I  first  saw  Mr. 
Hunt,  I  think  the  engine  was  three  or  four  car-lengths  from 
him.''  Both  the  engineer  and  fireman  estimate  the  speed  of 
the  train  at  forty  or  more  miles  an  hour.  The  bridge  was 
seventy-eight  feet  in  length.  One  Athy  testified  that  he  was 
standing  at  a  farmhouse,  about  a  half  mile  distant;  saw  the 
accident;  and  that  Hunt  was  three-fourths  of  the  way  across 
the  bridge,  within  fifteen  or  twenty  feet  of  the  east  end,  when 
struck.  This  was  the  only  witness  fixing  the  point  on  the 
bridge  where  the  deceased  was  standing  at  the  time.  That  the 
defendant  owed  the  deceased  no  active  duty  before  he  was  seen 
on  the  bridge  must  be  conceded.  It  could  not  have  been  rea- 
sonably anticipated  that  he  would  go  on  the  bridge  in  front  of 
an  approaching  train,  until  he  did  so,  or  indicated  in  some  way 
such  an  intention:  See  Thomas  v,  Chicago  etc.  Ry.  Co.,  93  Iowa, 
248 ;  Burg  v.  Chicago  etc.  Ry.  Co.,  90  Iowa,  106.  But  if  Athy 
is  to  be  believed,  he  must  have  walked  ®^"*  sixty  feet  on  the 
bridge,  toward  the  train,  after  the  fireman  had  observed  him 
in  a  place  of  peril.  Conceding  the  train  to  have  been  moving 
at  the  rate  mentioned  by  the  employes — though  Athy  put  the 
speed  much  lower — the  engine  was  between  six  hundred  and 
eight  hundred  feet  from  the  deceased  when  the  fireman  first 
saw  him  go  on  the  bridge.  If  moving  but  thirty  miles  an  hour, 
-as  stated  by  Athy,  it  could  not  have  been  that  far  off.  True, 
the  fireman  estimates  the  distance  at  three  or  four  car-lengths. 
But  he  saw  him  until  the  time  he  was  struck,  and  the  jury  might 
have  found  that  to  be  at  the  point  testified  to  by  Athy.  The 
■question,  then,  arises.  Could  the  train  have  been  stopped  in 
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time  to  have  avoided  the  accident?  A  witness  who  had  at  one 
time  been  an  engineer  testified  that  such  a  train  as  the  one  in 
question  might  be  stopped,  when  moving  at  the  speed  of  forty 
miles  an  hour,  within  one  hundred  yards.  This  evidence  was 
undisputed.  He  also  gave  estimates  of  distances  within  which 
it  might  be  brought  to  a  standstill  when  moving  slower. 
AVhether  this  evidence  is  credible  cannot  be  considered  in  the 
a.bsence  of  any  controversy  concerning  it.  The  appellant  makes 
no  claim  but  that  it  must  be  taken  as  true  for  the  purposes  of 
this  case.  Had  the  fireman  warned  the  engineer  of  Hunt's  dan- 
gerous situation  instantly  when  he  observed  him  going  on  the 
bridge,  and  the  engineer  employed  every  means,  consistently 
with  safety,  to  stop  the  train,  the  injury  might  have  been 
averted.  At  least  the  jury  might  have  so  concluded  from  the 
evidence  as  it  stood  when  the  verdict  was  directed. 

2.  It  is  suggested  that  the  deceased  should  have  jumped 
from  the  bridge,  or  else  laid  down  on  the  ties.  He  was  sixty- 
five  years  old,  and  it  would  certainly  have  been  hazardous  to 
have  leaped  a  distance  of  eight  feet  to  the  ice  or  frozen  ground 
below.  It  must  be  said  that  he  was  negligent  in  going  on  the 
bridge  and  in  being  where  he  was.  He  might  and  ought  to 
have  done  differently.  But  this  did  not  excuse  the  defendant 
if  its  employes  observed  him  heedlessly  walk  out  on  the  trestle- 
work,  ***  apparently  oblivious  of  the  peril  of  being  run  down 
by  the  approaching  train,  and  if,  by  the  exercise  of  ordinary 
care  on  their  part  in  the  application  and  use  of  every  avail- 
able means  for  the  protection  of  life,  the  injury  could  have 
been  averted.  They  were  not  permitted  to  speculate  whether 
he  would  jump  from  the  bridge,  or  lie  down,  or  in  some  other 
manner  get  out  of  harm's  way  a  moment  after  it  became  evi- 
dent that  he  was  insensible  of  the  impending  danger,  or  in- 
capable of  providing  for  his  safety.  The  moment  he  went  on 
the  bridge,  his  peril  was  manifest  and  imminent — a  warning 
that  he  was  taking  no  heed  for  his  own  safety — and  the  de- 
fendant's emplov^s,  having  this  knowledge,  were  required  to 
exercise  reasonable  care  to  avoid  a  collision.  "Whether  they  did 
60,  urder  the  circumstances  disclosed,  was  for  the  jury  to 
say:  See  Central  R.  R.  Co.  v.  Vaughan,  93  Ala.  209,  30  Am. 
St.  Rep.  50;  Clark  v.  Wilmington  etc.  R.  R.  Co.,  109  K  C. 
430;  Peirce  v.  Walters,  1G4  111.  5G0;  Sutzin  v.  Chicago  etc. 
Ry.  Co.,  95  Iowa,  304;  Romick  v.  Chicago  etc.  Ry.  Co.,  fi2  Iowa, 
167;  Kansas  Pac.  Ry.  Co.  v.  Whipple,  39  Kan.  531;  Elliott 
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on  Railroads,  sec.  1287;  Shearman  and  Redfield  on  Negligence^ 
sees.  99,  100. 

3.  On  the  trial  a  witness  was  asked  what  he  heard  the  en- 
gineer say  at  the  coroner's  inquest,  five  and  one-half  hours 
after  the  accident,  with  reference  to  having  seen  Hunt,  and 
the  distance  he  was  from  him  at  ihat  time.  This  was  not 
calling  for  a  part  of  the  transaction,  but  for  an  account  of  it 
at  another  time  and  place,  and  for  this  reason  was  not  a  part 
of  the  res  gestae. 

Reversed. 


RAILROADS— TRESPASSERS  ON  TRACK.— When  a  trespasser 
Injured  upon  a  railroad  track  has  been  guilty  of  contributory  negli- 
gence, the  company  is  liable  if,  by  the  exercise  of  ordinary  care, 
it  could  have  prevented  the  accident  after  discovering  the  danger 
in  wliich  the  Injured  party  stood:  Lake  Shore  etc.  Ry  Co.  t. 
Bodemer,  139  111.  596,  32  Am.  St.  Rep.  218.  So  if  a  person  Is  placed 
in  a  position  of  danger  from  an  approaching  locomotive  through 
his  own  negligence,  but  the  engineer  in  charge  becomes  aware  of 
the  danger  in  time  to  avoid  the  injury  by  the  exercise  of  ordinary 
care,  and  through  his  failure  to  exercise  it  the  person  so  Imperiled 
is  injured,  he  is  entitled  to  recover  therefor:  Kansas  etc.  Ry.  Co. 
V.  Fitzhugh,  61  Ark.  341,  54  Am.  St  Rep.  211.  See,  further,  the 
note  to  Central  etc.  R.  R.  Co.  v.  Vaughan,  30  Am.  St.  Rep.  53-55, 
on  the  duty  of  railroads  to  trespassers  on  the  track. 

RES  GESTAE.— Statements  made  several  hours  after  an  acci- 
dent form  no  part  of  the  res  gestae:  Globe  Accident  Ins.  Co.  T. 
Gerisch,  163  IlL  625,  54  Am.  St  Rep.  486. 


STATE  V.  HASKINS. 
[109  Iowa,  656.] 

LTBBL-CRIMINAI^PRIVILEGED  COMMUNICATION.— 
The  publication  of  charges  against  a  candidate  for  office  outside  of 
the  district  for  which  he  may  be  elected  is  not  privileged,  and,  on 
a  criminal  prosecution  for  the  publication  of  such  Ub^  the  ac- 
cused's belief  in  Its  truth  Is  no  defense. 

LIBEI^CRIMINALr-PRIVILEGE— BELIEF  IN  TRUTH 
OF  CHARGE  AS  DEFENSE.— In  a  criminal  prosecution  for  the 
publication  of  libelous  matter  shielded  by  no  privilege,  the  defend- 
ant cannot  exonerate  himself  by  showing  a  belief  on  his  part  ia  the 
truth  of  the  charge. 

CRIMINAL  LAW— EVIDENCE— PROOF  OF  RECORDS.— 
The  accused  in  a  criminal  case  is  not  prejudiced  by  the  introduc- 
tion of  the  original  records  to  prove  an  admissible  fact  merely  be- 
cause such  proof  should  have  been  made  by  certified  copy. 

EVIDENCE— STATEMENT  OF  FACT  OR  CONCLUSION.— 
Proof  of  who  was  acting  as  a  certain  county  officer  at  a  certalB 
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time  may  be  made  by  the  statement  of  a  witness,  without  pro- 
ducing BQCb  officer's  commission  of  office.  Snob  statement  by  the 
witness  is  of  a  fact  and  not  a  conclusion. 

T.  H.  Chapman,  for  the  appellant. 

M.  Bemlej,  attorney  general,  and  Carr  ft  Parker,  for  the 
state. 

«»«  WATERMAN,  J.  Defendant  is  the  editor  and  j.<iblisher 
of  a  newspaper  printed  in  the  county  of  Buena  V*8ta,  one 
of  the  countiei  composing  the  fourteenth  judicial  district  of 
^^"^  this  state.  The  article  upon  which  this  pros-mention  is 
founded  was  written  by  one  Bruce,  and  published  by  defend- 
ant in  his  paper,  at  a  time  when  one  F.  H.  Helsell  was  a  can- 
didate for  the  office  of  judge  of  the  district  court  in  and  for 
said  district.  The  article  charged  Helsell  with  fraudulently  al- 
tering a  public  record.  No  claim  is  here  made  that  the  charge 
was  true.  It  is,  however,  insisted  by  defendant  that  if  he  pub- 
lished the  article  in  good  faith,  believing  it  to  be  true  and 
actuated  by  justifiable  motives,  he  cannot  properly  be  convicted. 
A  determination  of  the  question  thus  presented  will  dispose  of 
several  of  the  assignments  of  error. 

In  order  to  make  plain  our  reasons  for  the  conclusion  at 
which  we  have  arrived,  it  will  be  necessary  to  consider,  to  some 
extent,  the  common  law  relating  to  this  subject.  First,  let  us 
say  there  have  always  been  some  material  distinctions  pre- 
served between  civil  actions,  in  which  damages  were  sought 
for  this  offense,  and  criminal  proceedings.  In  a  criminal  pro- 
ceeding at  common  law,  the  defenses  were  but  hvo — a  denial 
and  a  plea  of  privileged  communication.  The  truth  of  the 
matter  charged  could  not  be  given  in  evidence  by  a  defend- 
ant. It  was  a  maxim  that  "the  greater  the  truth  the  greater 
Ihe  libel."  A  prosecution  for  this  offense  was  founded  on  Ihe 
thought  that  a  publication  of  a  libel  was  likely  to  provoke  a 
breach  of  the  peace,  and  the  fact  that  it  was  true  tended  rather 
to  increase  the  probabilities  of  such  a  result:  1  Kent's  Com- 
mentaries, 621.  But,  in  a  private  action  for  pecuniary  recom- 
pense, the  truth  of  the  charge  could  always  be  shown  in  jus- 
tification, or  in  mitigation  of  damages,  since,  as  it  is  said,  a 
man  is  entitled  to  no  better  reputation  than  his  actual  char- 
acter would  warrant:  1  Greenleaf  on  Evidence,  sec.  421 ;  J'An- 
son  v.  Stuart,  1  Term  Rep.  748;  2  Smith  Lead.  Caa.  986,  note. 
In  course  of  time,  the  rule  was  adopted  in  many  of  the  states 
of  the  Union  allowing  the  truth  of  the  charge  to  be  shown  as 
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a  defense.  La  our  own  state  this  principle  is  embodied  in  the 
constitution:  Const.,  art.  1,  sec.  7.  But  with  us  it  is  qualified. 
The  truth  can  be  shown  only  when  the  publication  ^^^  is 
made  "with  good  motives  and  for  justifiable  ends."  Except 
as  thus  modified,  the  common  law  relating  to  libel  governs  in 
this  state.  Without  the  constitutional  provision  mentioned, 
the  truth  itself  would  be  no  defense.  There  is  no  little  uncer- 
tainty in  the  books  on  the  question  of  what  constitutes  a  priv- 
ileged communication,  or  rather  what  publications  are  pro- 
tected as  such.  There  are  cases  which  hold  that  a  charge  of 
crime  made  against  one  who  is  a  candidate  for  public  office 
may  be  the  subject  of  privilege:  Briggs  v.  Garrett,  111  Pa. 
St.  404,  56  Am.  Eep,  274.  The  contrary  is  held  by  many  courts 
of  high  standing:  See  Bronson  v.  Bruce,  59  Mich.  467,  60  Am. 
Eep.  307,  and  cases  cited.  We  need  not  determine  between 
these  conflicting  authorities  for  reasons  which  will  presently 
appear.  An  absolute  privilege  is  a  complete  defense.  No 
legal  complaint  can  be  founded  upon  words  spoken  or  written 
under  its  protection.  Of  this  nature  are  proceedings  in  leg- 
islative assemblies,  and  generally  in  judicial  tribunals.  A  quali- 
fied privilege  is  where  the  communication  is  made  in  the  dis- 
charge of  some  duty,  social,  legal,  or  moral.  Such  a  defense 
may  be  rebutted  by  a  showing  of  actual  malice.  To  establish 
a  qualified  privilege,  it  must  be  shown  that  defendant  believed 
the  charge  to  be  true,  and  published  it  in  the  discharge  of  some 
duty,  and  we  may  assume  that  it  was  a  duty  on  his  part  to 
make  known  to  the  electors  of  the  fourteenth  judicial  district 
the  true  character  of  a  candidate  for  the  office  of  district  judge. 
But,  if  this  duty  was  in  any  way  transcended,  the  good  faith 
of  defendant  ceased  to  be  material.  Evidence  of  good  faith 
is  admissible,  not  as  a  defense  in  itself,  but  only  as  an  ele- 
ment going  to  make  up  the  defense  of  qualified  privilege.  It 
appeared  in  this  case,  from  defendant's  own  testimony,  that 
he  voluntarily  published  the  charge,  not  only  outside  the  four- 
teenth judicial  district,  but  outside  the  state;  thus  making  it 
known  to  persons  who  were  in  no  way  interested  in  the  judicial 
election.  We  have  been  cited  to  no  case,  and  know  of  no  prin- 
ciple of  law,  that  would  sustain  ^'^  the  claim  of  privilege 
under  these  circumstances.  In  Buckstaff  v.  Hicks,  94  Wis.  34, 
59  Am.  St.  Eep.  853,  on  a  state  of  facts  quite  similar  to  those 
here  involved,  the  court  said:  "The  evidence  showed  that  the 
tiewspaper  in  question  circulated  in  adjoining  counties  and 
cities  outside  of  the  county  of  Winnebago,  and  outside  of  the 
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plaintiff's  senatorial  district.  To  claim  that  there  was  any 
duty,  public  or  private,  resting  on  the  defendant  to  publish 
such  a  charge  against  the  plaintiff  in  these  localities  is  to 
demonfitrate  the  absurdity  of  the  claim.  There  was  not  only 
no  duty,  but  there  was  certainly  no  tangible  interest  in  the 
subject  matter  on  the  part  of  the  people  outside  plaintiff's  dis- 
trict. Thus,  it  is  very  plainly  seen  that  the  publication,  even 
if  it  could  be  considered  as  privileged  when  made  to  a  citizren 
of  Oshkosh,  who  might  be  said  to  be  interested  in  the  subject 
matter,  could  not  be  made  broadcast  to  the  world,  and  preserve 
its  privileged  character.  The  publication  is  excessive.  It  must 
be  confined  to  people  to  whom  defendant  owes  a  duty  to  speak, 
or  who  have  an  interest  with  defendant  in  the  subject  matter": 
See,  also,  Rude  v.  Nass,  79  Wis.  321,  24  Am.  St.  Rep.  717. 

We  have,  then,  this  question,  somewhat  narrower  than  dis- 
cussed by  appellant's  counsel,  presented:  Wher^  tj^e  publica- 
tion of  libelous  matter  is  shielded  by  no  privilege,  can  a  de- 
fendant in  a  criminal  proceeding  exonerate  himself  by  show- 
ing a  belief  on  his  part  in  the  truth  of  the  charge  ?  We  know 
of  no  authority  in  support  of  the  affirmative  of  this  proposi- 
tion. In  all  the  cases  where  evidence  of  the  good  faith  of  the 
defendant  has  been  admitted,  it  was  not  as  a  direct  defense, 
but  only  as  tending  to  establish  one  essential  element  of  a  quali- 
fied privilege.  Mott  v.  Dawson,  46  Iowa,  533,  Bays  v.  Hunt, 
60  Iowa,  251,  and  State  v.  Conable,  81  Iowa,  6*0,  relied  on  by 
defendant,  go  no  further  than  this.  For  the  reasons  stated, 
we  think  the  evidence  of  defendant's  good  faith  was  inadmis- 
sible. What  we  have  said  sufficiently  indicates,  also,  our  rea- 
sons for  holding  that  the  court  properly  refused  the  instruc- 
tions asked  by  defendant.  The  charge  ^*®  as  given  we  re- 
gard as  a  concise,  clear,  and  correct  exposition  of  the  law  gov- 
erning the  case.  We  think,  too,  that  the  ground  has  already 
been  stated  upon  which  we  sustain  the  trial  court's  action  in 
striking  out  the  testimony  upon  which  rulings  were  res^erved, 
and  which  is  discussed  in  the  third  division  of  the  argument 
for  defendant,  and  also  the  matter  complained  of  in  the  fifth 
division  thereof.  The  various  questions  there  raised  rest  upon 
defendant's  right  to  show  his  good  faith  as  a  defense. 

2.  An  original  book  of  records  from  Pocahontas  county  was 
introduced  in  evidence  on  a  certain  point.  It  is  claimed  there 
was  no  authority  for  bringing  an  original  record  from  an- 
other county — that  the  proof  should  have  been  made  by  cer- 
tified copy.     If  defendant's  position  is  correct,  we  can  see  no 
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just  ground  of  complaint  on  his  part  He  certainly  suffererl 
no  prejudice. 

3.  A  witness  was  allowed  to  say  what  person  was  countj 
auditor  at  a  certain  time.  It  is  argued  that  this  was  a  con- 
clusion and  inadmissible.  All  that  was  sought  was  to  show 
who  was  acting  as  county  auditor.  This  could  be  done  with- 
out producing  his  commission:  1  Greenleaf  on  Evidence,  sec. 
83.  What  the  witness  stated  was  a  fact,  and  not  a  conclusion. 
No  other  matters  not  covered  by  what  we  have  already  said 
are  presented.  Some  question  is  made  by  appellee  as  to  the 
sufficiency  of  the  exceptions  to  raise  some  of  the  matters  passed 
upon.  We  have  not  investigated  this  claim,  but,  for  reasons 
that  seemed  to  us  sufficient,  have  passed  upon  the  merits  of 
the  case  presented. 

Affirmed. 

Robinson,  C.  J.,  taking  no  part. 
Granger,  J.,  not  sitting. 


LIBEL  OF  CANDIDATE  FOR  OFFICE.— An  attack  upon  • 
candidate  for  office,  If  otherwise  privileged,  most  not  be  given  a 
wider  publicity  than  is  necessary  to  accomplish  the  purpose  which 
the  publisher  professes  to  seek.  There  can  be  no  Justification  of  a 
false  and  defamatory  publication  in  the  press  which  must  reach 
a  large  number  of  persons  who  have  no  share  In  filling  the  office 
for  which  the  person  libeled  is  an  aspirant:  See  the  extended  note 
to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  356,  on 
newspaper  libel. 

LIBEL,  CRIMINAL— BELIEF  IN  TRUTH  OF  CHARGE.— A 
newspaper  publisher  may  justify  or  excuse  libelous  publications 
alleging  maladministration  of  public  affairs,  or  misconduct  of  pub- 
lic servants,  in  a  criminal  prosecution  therefor,  by  showing  that 
the  facts  alleged  are  true,  or  that  he  had  probable  cause  to  believe 
and  did  believe  them  true,  and  that  he  published  them  in  good 
faith  to  Induce  reform;  but  if  his  motive  was  not  a  Justifiable  one, 
the  truth  of  the  facts  alleged  will  not  constitute  a  defense:  Palmer 
V.  Concord,  48  N.  H.  211,  97  Am.  Dec.  606.  Compare  Common- 
wealth V.  Blanding,  3  Pick.  304,  15  Am.  Dec.  214;  Gommonwealth 
V.  Caap,  4  Mass.  188,  8  Am.  Dec.  212. 
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CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.—Upon  a  showing  by  the  receiver  of  an  insolvent  banlc 
that  its  assets  are  not  sufficient  to  pay  its  depositors,  the  circuit 
court  has  jurisdiction  to  ascertain  ex  parte  the  amount  required 
to  meet  the  deficiency,  and  to  direct  that  proceedings  be  instituted 
to  enforce  the  statutory  liability  of  the  stockholders. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS,— The  liability  of  stocliholders  in  an  insolvent  banlj  for 
the  benefit  of  depositors  is  not  a  merely  collateral  undertaking  uor 
penal  In  its  nature,  but  is  contractual  and  immediately  enforceable, 
not  exceeding  the  par  value  of  the  stock,  when  It  la  shown  that 
the  assets  are  insufficient  to  pay  the  depositors. 

CORPORATIONS— LIABILITY  OF  STOCKHOLDERS.— A 
constitutional  provision  makiug  the  stockholders  of  every  banking 
corporation  Issuing  bank-notes  Individually  liable  for  all  debt.s  of 
the  corporation  to  the  amount  of  their  respective  shares  is  coutined 
to  banks  of  issue,  and  does  not  limit  the  power  of  the  legislature 
to  fix  the  liability  of  stockholders  in  banks  not  of  issue. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.—Under  a  statute  making  the  stockholders  In  a  bank, 
upon  its  insolvency,  individually  liable,  for  the  benefit  of  the  de- 
positors, to  the  amount  of  their  stock  at  the  par  vnlue  thereof,  the 
stockholders  thus  llal)le  are  those  who  are  such  when  the  bank  lie- 
comes  insolvent,  without  reference  to  the  time  when  the  deposits 
were  actually  made. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.—If  a  banking  corporation  has  become  Insolvent,  and 
an  action  has  been  commenced  to  enforce  the  statutory  liabdllty 
of  stockholders,  one  who  has,  up  to  that  time,  allowed  bis  name  to 
appear  as  a  stockholder  cannot  avoid  liability  on  the  ground  that 
his  subscription  was  obtained  by  fraud. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.—If  a  purcha.«'er  of  bank  stock  could,  at  any  tinii\  h.nve 
compelled  a  transfer  to  him  upon  the  books  of  the  bank,  be  is  a 
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stockholder  therein,  and  upon  the  insolvency  of  the  bank  he  cannot 
escape  his  statutory  liability  on  the  ground  that  the  stock  has  not 
been  transferred  to  him  on  the  boolis  of  the  bank. 

CORPORATIONS  —  LIABILITY  OF  STOCKHOLDERS— 
WHEN  CEASES.— A  person  who  holds  stock  in  a  bank  ceases  to 
be  a  stockholder  or  liable  as  such  when  he  sells  and  delivers  his 
stock  duly  assigned  to  the  cashier  of  the  bank,  although  the  cashier 
never  pays  the  bank  therefor  or  registers  the  stock  to  himself. 

CORPORATIONS— INSOLYENCY-^TRANSFER  OF  STOCK 
—LIABILITY  OF  STOCKHOLDER— BURDEN  OF  PROOF.— Al- 
though a  stockholder  in  a  bank  transfers  his  stock  when  the  bank 
is  in  a  failing  condition,  he  cannot  after  its  insolvency  be  held 
liable,  in  the  absence  of  proof  of  bad  faith  and  that  he  knew  of  the 
failing  condition  of  the  bank,  and  the  bui'den  of  proof  is  on  the 
receiver  thereof  to  show  such  knowledge  on  the  part  of  the  stock- 
holder, and  that  the  transfer  was  made  for  the  fraudulent  purpose 
of  avoiding  a  stockholder's  liability. 

CORPORATION— INSOLVENCY— TRANSFER  OF  STOCK 
TO  NONRESIDENT.— A  person  who  owns  stock  in  a  bank  which 
is  in  a  failing  condition  may  in  good  faith  validly  transfer  it  to  a 
nonresident. 

CORPORATIONS— INSOLVENCY— TRANSFER  OF  STOCK. 
A  stockholder  in  a  going  corporation  may  make  a  bona  fide  gift 
and  transfer  of  his  stock,  and  after  such  transfer  is  duly  regis- 
tered and  the  coi-poration  becomes  insolvent,  the  donor  cannot  be 
held  liable  on  the  stock  unless  he  knew  of  the  insolvency  at  the 
time  of  making  the  transfer. 

S.  H.  Eow,  M.  D.  Chatterton,  and  W.  A.  Fraser,  in  propria 
persona,  B.  Wiley,  and  E.  C.  Chapin,  for  the  appellants. 

R.  C.  Ostrander,  for  the  appellee. 

•  LONG,  J.  Complainant  is  receiver  of  the  People's  Sav- 
ings Bank.  The  defendants,  it  is  claimed,  are  stockholders 
in  that  bank.  This  suit,  by  bill  in  equity,  is  brought  to  enforce 
the  statutory  liability  of  stockholders  for  the  benefit  of  the 
depositors  of  the  bank.  The  suit  was  commenced  against  all 
the  resident  stockholders,  and  a  decree  entered  against  them 
in  the  court  below.  Only  the  six  defendants  here  have  ap- 
pealed, and  each  relies  upon  some  special  defense  not  common 
to  the  whole  body  of  stockholders.  There  are  some  questions 
raised,  however,  which  go  to  the  jurisdiction,  and  in  which 
all  the  defendants  have  a  common  interest. 

It  appears  that  the  bank  was  organized  June  29,  1885,  "*  with 
a  capital  stock  of  $25,000,  and  was  permitted  by  its  articles 
of  incorporation  to  do  a  savings  business  only.  On  July  5, 
i889,  amended  articles  were  filed,  adding  a  new  clause,  stat- 
ing the  bank  to  be  both  a  commercial  and  a  savings  bank.  On 
January  23,  1892,  the  stockholders  voted  to  increase  the  capi- 
tal stock  to  $150,000.    The  bank  failed  and  ceased  to  do  busi- 
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ness  on  July  11,  1896.  The  reasons  for  such  failure  need  not 
be  set  up  here.  The  receiver  took  possession  on  July  15,  1896. 
Be  found  on  hand  in  the  bank  in  cash  $2,915.95.  There  was  a 
balance  at  the  Chase  National  Bank,  New  York,  of  $1,343.82. 
Excepting  these  two  items,  the  bank  had  no  cash.  The  total 
assets  of  the  bank  up  to  the  time  of  the  hearing  of  this  case  in 
the  court  below  were  $394,050.65,  as  shown  by  the  books  of 
the  bank,  of  which  the  receiver  estimates  (and  his  esti- 
mate is  not  disputed)  $184,536.45  worthless  and  $88,305.04 
doubtful,  leaving  $121,209.16  of  good  assets,  which  is  about  the 
amount  of  collateral  pledged  by  the  bank  to  secure  the  per- 
sons from  whom  it  had  borrowed  money.  He  found  the  total 
liabilities  of  the  bank,  as  shown  from  the  books,  exclusive  of 
capital  stock,  to  be  $249,140.63,  showing  a  deficit  over  liabili- 
ties and  capital  stock,  after  taking  out  all  the  good  and  one- 
half  of  the  doubtful  assets,  of  over  $230,000.  The  claim  of 
the  receiver  is  that,  having  ascertained  to  his  satisfaction  that 
after  exhausting  all  the  assets  of  the  bank  the  depositors  would 
not  be  fully  paid,  and  having  also  ascertained  the  amount  of 
the  deficiency,  it  was  his  duty  to  apply  to  the  court  by  petition 
for  an  order  judicially  determining  the  necessity  to  proceed 
against  the  stockholders,  that  the  amount  might  be  ascertained 
and  an  order  obtained  to  enforce  the  liability.  This  proceed- 
ing was  ex  parte.  The  petition  was  filed,  testimony  taken,  and 
the  court  found  that  it  would  require  an  assessment  of  sev- 
enty per  cent  upon  the  stockholders  to  pay  depositors  and  ex- 
penses of  receivership.  The  receiver  was  thereupon  directed  to 
proceed  by  bill  in  chancery  to  enforce  the  liability. 

The  theory  of  the  receiver  is  that  the  bank  was  insolvent, 
•  and  unable  to  pay  its  depositors  in  cash  as  their  demands 
might  be  made  upon  it;  that  the  liability  of  the  stockholders 
of  the  bank  to  pay  depositors  is  a  contractual,  and  not  a  penal, 
liability  or  obligation;  that  this  statutory  liability  creates  and 
places  at  the  disposal  of  the  receiver  an  asset  equal  in  amount 
to  the  capital  stock,  which  he  can  u?e,  when  necessary,  to  pay 
depositors;  that  the  bank  had  depositors  whose  claims  were 
due  at  any  time  upon  presentation,  and  due,  as  matter  of  law, 
when  the  bank  shut  its  doors;  that  the  duty  of  the  stockhold- 
ers to  furnish  funds  with  which  to  pay  depositors  was  imme- 
diate, and  the  liability  under  the  statute  was  one  to  be  im- 
mediately enforced  by  the  receiver;  that  the  receiver  in  this 
proceeding  represents  in  no  sense  the  bank  as  a  corporation, 
but  represents  the  depositors  only;  that  the  necessity  for  the 


5G8  FosTEB  V.  Row.  [Mich. 

assessment  being  apparent,  and  the  amount  of  the  assessment 
being  ascertained  with  reasonable  certainty,  and  that  assess- 
ment being  less  than  the  par  value  of  the  stock,  the  proceed- 
ing to  enforce  the  liability  should  be  in  equity,  and  might  be 
against  all  the  stockholders,  although  the  obligation  on  the 
part  of  the  stockholders  is  a  several,  and  not  a  joint,  one.  On 
the  other  hand,  it  is  claimed  by  some  of  the  stockholders  that 
the  liability  is  a  collateral  one,  and  can  be  enforced  only  af- 
ter it  haa  been  ascertained  that  the  assets  of  the  bank  are  in- 
sufficient to  pay  depositors;  that  this  requires  that  the  re- 
ceiver shall  absolutely  exhaust  the  assets  of  the  bank  before 
applying  to  the  stockholders  for  contribution;  that  the  neces- 
sity for  an  assessment  could  not  be  determined  by  the  court 
ex  parte,  but  should  have  been  upon  notice  and  hearing;  and 
that  the  order  made  for  the  assessment,  and  for  this  suit  to 
enforce  the  assessment,  was  without  jurisdiction,  and  not  bind- 
ing upon  any  of  the  stockholders. 

Whether  the  court  could  proceed  ex  parte  to  make  the  or- 
der in  this  case  is  not  now  important.  The  petition  made  by 
the  receiver  gave  the  court  jurisdiction  to  determine,  at  least, 
the  necessity  for  the  commencement  of  ®  the  proceeding 
against  the  stockholders  to  collect  some  amount,  as  it  was  made 
apparent  that  there  was  a  deficiency.  On  the  hearing  on  the 
bill  in  the  present  case,  the  receiver,  without  waiving  reliance 
upon  the  ex  parte  order  determining  the  amount  of  the  de- 
ficiency and  declaring  the  necessity  for  the  bringing  of  the 
suit,  established  by  testimony  the  condition  of  the  bank  and 
the  necessity  for  an  assessment  of  at  least  seventy  per  cent, 
being  the  amount  theretofore  fixed  by  the  court  in  the  ex  parte 
order.  There  was  no  testimony  offered  on  the  part  of  the 
stockholders  to  show  that  the  bank  was  solvent,  or  that  the  re- 
ceiver's estimates  were  not  correct;  and,  in  fact,  there  was 
no  testimony  offered  by  the  stockholders  showing  that  the  con- 
dition of  the  bank  was  not  as  claimed  by  him,  nor  did  they 
attempt  to  question  the  value  fixed  by  him  upon  the  assets. 
Counsel  for  the  receiver,  however,  cites  many  cases  supporting 
the  procedure  for  the  ex  parte  order  here  taken,  though  he 
concedes  that  a  stockholder  might  show  in  the  proceeding  that 
the  bank  was  not  in  fact  insolvent,  but  had  ample  cash  or  other 
assets  with  which  to  pay  its  indebtedness;  and  some  of  the 
cases  cited  by  counsel  seem  to  hold  that  a  stockholder  might 
show  that  the  facts  upon  which  the  circuit  judge  acted  in 
making  the  ex  parte  order  were  untrue,  or  that  there  was 
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collusion  or  fraud  inducing  the  ordering  of  the  «s?essment. 
But,  as  no  such  showing  was  made  here,  and  the  complainant 
did  not  rest  upon  the  ex  parte  order,  but  introduced  testimony 
showing  the  necessity  and  the  amount,  that  question  need  not 
be  discussed.  We  are  satisfied  that  the  court  had  jurisdic- 
tion, and  that  there  was  no  error  in  directing  the  proceedings. 

The  liability  may  be  enforced  in  law  or  equity:  3  Howell's 
Statutes,  sec.  3208e5,  being  sec.  46,  Act  No.  205,  Pub.  Acts^ 
1887.  This  section  provides:  "The  stockholders  of  every  bank' 
shall  be  individually  liable,  equally  and  ratably,  and  not  one 
for  another,  for  the  benefit  of  the  depositors  in  said  bank,  to 
the  amount  of  their  stock  at  the  par  value  thereof,  in  addi- 
tion to  the  said  ''  stock;  but  persons  holding  stock  as  exec- 
utors, administrators,  guardians,  or  trustees,  and  persons  hold- 
ing stock  as  collateral  security,  shall  not  be  personally  liable 
as  stockholders,  but  the  assets  and  funds  in  their  hands  con- 
stituting the  trust  shall  be  liable  to  the  same  extent  as  the 
testator,  intestate,  ward,  or  person  interested  in  such  trust 
funds  would  be,  if  living  or  competent  to  act;  and  the  person 
pledging  such  stock  shall  be  deemed  the  stockholder  and  lia- 
ble under  this  section.  Such  liability  may  be  enforced  in  a  suit 
at  law  or  in  equity  by  any  such  bank  in  process  of  liquidation, 
or  by  any  receiver  or  other  officer  succeeding  to  the  legal  rights 
of  said  bank." 

Section  55  of  the  act  (3  Howell*s  Statutes,  sec.  3208f4)  reads: 
"On  becoming  satisfied  that  any  bank  has  refused  to  pay  its 
deposits,  ....  the  commissioner  of  the  banking  department 
may  forthwith  ....  apply  to  a  court  of  record  ....  for  the 
appointment  of  a  receiver  for  such  bank,  who,  under  the  di- 
rection of  such  court,  shall  take  possession  of  the  books,  .... 
and  may,  if  necessary  to  pay  the  debts  of  such  bank,  enforce 
all  individual  liability  of  the  stockholders." 

The  national  banking  law  contains  a  similar  provision,  the 
only  difference  being  that  the  liability  is  imposed  for  the  bene- 
fit of  all  the  creditors  of  the  bank,  instead  of  for  depositors 
only:  TJ.  S.  Rev.  Stats.,  sec.  5151.  Under  this  United  States 
statute,  it  is  held  that,  when  the  comptroller  of  the  currency 
orders  an  assessment  upon  stockholders  in  national  banks,  the 
necessity  for  the  assfessment  and  the  amount  of  it  are  not  open 
to  question  in  a  suit  against  stockholders:  Bushnell  v.  Le- 
land,  164  U.  S.  684.  The  practice  under  our  state  banking 
law  places  the  circuit  judse  in  the  position  of  the  comptroller 
nn'ier  the  national  banking  act:  Citizens'  Sav.  Bank  v.  Ing- 
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bam  Circuit  Judge,  98  Mich.  173.  The  petition  for  the  ap- 
pointment of  the  receiver  is  addressed  to  the  circuit  judge,  and 
he  makes  the  appointment.  The  receiver  is  an  officer  of  that 
court.  That  court,  by  the  terms  of  the  statute,  has  jurisdic- 
tion to  determine  the  necessity  for  mailing  an  assessment  and 
the  amount  thereof. 

The  contention  of  defendants  cannot  be  sustained.  ®  The 
liability  of  the  stockholders  is  fixed  by  statute.  It  is  not  a 
mere  collateral  undertaking.  When  the  bank  became  insol- 
vent, and  closed  its  doors,  the  depositors  were  entitled  to  an 
immediate  payment  of  their  money;  and  when  it  was  shown 
that  the  assets  were  insufficient  to  pay  them,  it  became  the 
duty  of  the  stockholders  to  pay  in  the  necessary  amount,  not 
exceeding  the  par  value  of  the  stock,  to  meet  the  demand. 
The  obligation  or  liability  of  the  stockholders  is  contractual, 
and  not  penal:  Western  Nat.  Bank  v.  Lawrence,  117  Mich. 
669.  The  stockholder  is  something  more  than  a  surety;  h5 
is  one  of  the  associates  in  the  bank,  and  by  the  terms  of  the 
association  he  is  deemed  to  undertake  for  the  debts  of  the  de- 
positors: Grand  Rapids  Sav.  Bank  v.  Warren,  52  Mich.  561; 
Hobart  v.  Johnson,  8  Fed.  Eep.  493.  Banking  is  carried  on 
for  the  benefit  of  the  stockholders.  They  are  the  only  per- 
sons who  profit  by  it.  Depositors  place  their  money  in  the 
bank  in  reliance  upon  the  fact  that  they  may  withdraw  it  at 
any  moment,  or  at  a  stated  time.  When  demand  is  made 
for  it,  stockholders  are  liable  for  its  immediate  payment.  The 
statute  casts  this  burden  upon  them.  It  is  one  of  the  condi- 
tions imposed  by  the  statute  upon  which  stock  may  be  issued 
and  held.  It  became  the  duty  of  the  receiver  here  to  pay  de- 
positors at  once,  and,  if  the  assets  of  the  bank  were  insuffi- 
cient for  that  purpose,  he  was  bound  to  ascertain  the  amount 
necessary  to  meet  the  deficit.  He  took  the  proper  steps  to 
ascertain  the  necessity,  and  the  court,  upon  the  testimony, 
determined  the  amount  which  should  be  paid  in. 

Counsel  for  some  of  the  stockholders  cite  the  following  cases 
from  other  states  upon  the  proposition  that  no  proceedings 
can  be  taken  against  the  stockholders  of  a  corporation  until 
the  assets  have  been  first  exhausted.  In  Farmers*  Loan  etc. 
Co.  V.  Funk,  49  Neb.  353,  the  action  was  by  a  depositor  against 
a  stockholder,  and  it  was  held  that  the  creditor  had  no  right 
to  maintain  an  action  at  law  in  its  own  right  against  the  in- 
dividual stockholder  of  the  bank,  merely  as  such,  for  the  col« 
lection  of  ®  an  amount  equal  to  the  par  value  of  the  stock. 
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The  court  also  discussed  the  question  of  the  right  of  creditors 
and  of  the  receiver  under  the  banking  law  to  proceed  against 
stockholders  before  exhausting  the  corporate  assets.  Section 
4,  subdivision  7,  article  11,  of  that  constitution  provides: 
"Every  stockholder  in  a  banking  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors, 
over  and  above  the  amount  of  stock  by  him  held,  to  an  amount 
equal  to  his  respective  stock  or  shares  so  held,  for  all  its  lia- 
bilities accruing  while  he  remains  such  stockholder." 

Section  4,  subdivision  4,  article  11,  entitled  "Miscellaneous 
Corporations,*'  provides  that,  before  enforcement  of  individual 
liabilities  of  stockholders,  there  must  be  judicially  determined 
the  indebtedness  proposed  to  be  enforced  and  the  assets  of  the 
corporation  be  first  exhausted.  It  was  held  that  this  last  pro- 
vision was  applicable  to  banking  corporations,  as  well  as  others. 

The  case  of  Ueland  v.  Haugan,  70  Minn.  349,  was  decided 
upon  the  wording  of  the  statute  of  that  state,  and  a  distinc- 
tion was  made  between  that  procedure  and  the  procedure  un- 
der the  national  banking  act.  The  principle  here  involved  was 
not  there  involved.  The  same  may  be  said  of  the  case  of 
Cleveland  v.  Bumham,  55^Wi8.  698.  But  in  the  case  of  Booth 
V.  Dear,  96  Wis.  516,  the  action  was  under  the  banking  law 
of  that  state,  which  provides  that  the  stockholders  of  a  state 
banking  corporation  shall  be  individually  responsible  to  the 
amount  of  their  stock  for  its  indebtedness.  The  court  said: 
"Such  statute  received  construction  at  an  early  day  to  the  ef- 
fect that  the  liability  is  primary  and  absolute,  and  attaches 
the  moment  the  debt  is  contracted  by  the  bank;  that  it  is  a 
liability  of  all  the  stockholders  to  all  the  creditors,  on  the  prin- 
ciple of  a  copartnership,  the  stockholders  standing  on  sub- 
stantially the  same  footing  as  though  they  were  partners,  save 
only  tliat  the  responsibility  of  each  is  limited  to  a  sum  equal 
to  his  share  or  shares  of  stock.  Subject  to  this  limitation,  they 
I  are  answerable  as  original  anrl  principal  debtors,  and  their  lia- 
bility more  nearly  **^  resembles  that  of  copartners  than  any 
other  with  which  it  can  be  compared.** 

The  court  in  that  case  further  held  that  the  statute  did 
not  require  that  the  assets  of  the  corporation  should  be  fully 
exhausted  before  the  creditors  could  proceed  to  judgment 
against  the  stockholders. 

The  case  of  Hanson  v.  Donkersley,  37  Mich.  184,  upon  which 
counsel  for  defendants  rely,  was  brought  under  1  Howell's  Stat- 
utes, section  4017.     That  statute  provides  for  the  organization 
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of  mining  and  manufacturing  companies.  It  imposes  upon 
stockHolders  an  individual  liability  for  labor  done  for  the  cor- 
poration, and  allows  it  to  be  enforced  against  the  stockholders 
only  after  the  return  of  an  execution  unsatisfied,  thus  mak- 
ing the  liability  secondary,  and  not  primary;  and  the  remarks 
of  Mr.  Justice  Campbell  in  that  case  have  no  bearing  here.  The 
same  may  be  said  of  the  case  of  Kamp  v.  Wintermute,  107 
Mich.  635,  brought  under  a  like  statute,  and  of  Voight  v. 
Dregge,  97  Mich.  322,  brought  under  the  street  railway  act. 
Each  of  these  acts  provides  for  the  return  of  an  execution  un- 
satisfied before  the  action  can  be  brought  against  the  stock- 
holders. The  banking  law  does  not  provide  for  this,  and  was 
evidently  intended  to  make  the  liability  of  each  stockholder 
primary,  and  not  secondary.  As  was  said  in  Grand  Eapids  Sav. 
Bank  v.  Warren,  52  Mich,  561:  "The  shareholder  Ib  something 
more  than  a  surety;  he  is  one  of  the  associates  in  the  bank, 
and  by  the  very  terms  of  the  association  he  is  deemed  to  un- 
dertake for  the  debts  which  the  bank  contracts.** 

It  is  evident  that  the  banking  law  of  1887  was  framed  with 
great  care  to  insure  safe  banking,  and  with  a  view  to  protect 
the  depositors  by  compelling  the  payment  by  stockholders  of 
a  sum  equal  to  the  amount  of  stock  held.  This  fund  should 
become  immediately  payable  when  the  necessity  for  its  use  is 
determined  and  the  amount  fixed,  without  waiting  to  exhaust 
the  assets  of  the  bank,  if  it  appears  that  the  stockholders  will 
ultimately  be  called  upon  **  to  make  good  the  amount.  Bank- 
ing institutions  have  relations  with  the  public  wholly  unlike 
any  other  business  institutions,  and  the  rights  of  depositors 
in  banks  have  been  carefully  guarded  by  the  act.  "We  think 
the  contention  of  counsel  for  the  receiver  is  sound  in  prin- 
ciple and  must  be  sustained. 

Counsel  for  defendants  contend  that  the  act  is  unconstitu- 
tional, for  the  reason  that  it  limits  the  personal  liability  of 
stockholders  to  depositors,  while  the  constitution  provides  that 
they  shall  be  liable  for  all  debts.  This  contention  cannot  be 
sustained.  Section  3,  article  15,  of  the  constitution  of  this 
state,  provides:  "The  officers  and  stockholders  of  every  cor- 
poration or  association  for  banking  purposes,  issuing  bank- 
notes or  paper  credits  to  circulate  as  money,  shall  be  indi- 
vidually liable  for  all  debts  contracted  during  the  term  of  their 
being  officers  or  stockholders  of  such  corporation  or  associa- 
tion, equally  and  ratably,  to  the  extent  of  their  respective 
shares  of  stock  in  any  such  corporation  or  association." 
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This  constitutional  provision  relates  to  banks  of  issue  only. 
The  People's  Savings  Bank  was  not  a  bank  of  issue.  The  pro- 
visions of  the  banking  law  do  not  come  within  this  constitu- 
tional provision.  It  is  limited  to  banks  not  of  issue.  The 
legislature  had  the  power  to  impose  the  conditions  prescribed 
in  the  act  upon  banks  organized  under  the  act,  and  to  limit 
the  liability  of  the  stockholders  to  depositors.  In  Allen  v. 
Walsh,  25  Minn.  543,  this  precise  question  was  raised  under 
a  somewhat  similar  constitutional  provision,  and  it  was  held 
that  that  provision  was  confined  to  banks  of  issue,  and  did  not 
limit  the  power  of  the  legislature  as  to  banks  not  of  issue: 
See,  also.  Harper  v.  Carroll,  66  Minn.  487;  Allen  v.  Clayton, 
63  Iowa,  11,  50  Am.  Rep.  716. 

One  of  the  most  important  questions  in  the  case  relates  to 
the  inquiry  whether,  when  a  bank  suspends,  those  who  are 
the  then  stockholders  are  liable  under  this  statute  to  those 
who  are  then  its  depositors.  It  is  the  contention  of  **  some 
of  the  stockholders  that  those  who  were  stockholders  when 
each  deposit  was  made  are  liable  to  depositors;  that  is,  that 
a  stockholder  can  be  called  upon  to  respond  to  those  only  who 
became  depositors  while  he  was  a  stockholder.  It  is  insisted, 
therefore,  that  the  rule  of  Kamp  v.  Wintermute,  107  Mich. 
638,  should  be  applied.  That  action  was  brought  under  an  act 
to  revise  the  laws  providing  for  the  incorporation  of  manu- 
facturing companies,  and  it  was  held  that  statute  could  not 
have  so  broad  a  construction  as  to  hold  one  liable  who  pur- 
chases stock  in  a  corporation  after  the  debt  is  contracted;  that 
is,  that  a  stockholder,  under  the  act,  cannot  avoid  the  statu- 
tory liability  to  creditors  who  are  such  at  the  time  he  trans- 
fers his  stock,  and  that  the  transferee  does  not  take  the  stock 
subject  to  such  statutory  liability.  Several  cases  were  cited 
in  that  case  to  sustain  that  principle.  That  statute,  and  the 
statutes  of  other  states  under  which  the  rulings  were  made, 
had  reference  to  corporations  other  than  bankingr.  They  provide 
a  remedy  for  the  individual  creditor  against  the  individual 
stockholder,  so  that  it  is  not  difficult  for  any  individual  cred- 
itor to  ascertain  who  were  the  stockholders  at  the  time  the 
debt  was  created.  The  liability  imposed  by  these  statutes  is 
for  the  whole  debt.  A  man  with  five  shares  of  stock  of  the  par 
value  of  $50  may  be  held  to  pay  a  labor  debt  of  $500.  The  ef- 
fect of  these  statutes  is  to  make  shareholders,  as  to  labor  debts, 
partners,  each  liable  for  the  entire  debt.  Our  banking  stat- 
ute does  not  give  this  remedy  to  the  creditor.    It  can  be  en- 
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forced  only  by  a  b^nk  in  process  of  liquidation,  or  by  a  re- 
ceirer  or  other  officer  succeeding  to  the  legal  rights  of  the 
bank,  in  a  suit  at  law  or  in  equity.  The  distinction  between 
the  banking  statute  and  these  other  statutes,  and  the  construc- 
tion to  be  placed  upon  them,  so  far  as  concerns  the  rights  and 
liabilities  of  stockholders,  is  well  stated  by  counsel  for  the  re- 
ceiver, as  follows: 

"(a)  In  a  partnership,  all  partners  are  liable  for  all  debtb. 
Corporations  are  formed  for  the  purpose  of  avoiding  the  per- 
sonal individual  responsibility  of  those  associating  **  and  mak- 
ing the  capital  stock  and  assets  of  the  corporation  the  sole  fund 
for  creditors.  But  the  legislature  may,  and  by  the  constitu- 
tion of  a  state  is  sometimes  directed  to  (sometimes  the  consti- 
tutional provision  is  self-executing),  grant  chaixien  on  condi- 
tion that  the  partnership  or  common-law  liability  of  the  asso- 
ciates as  to  certain  kinds  of  debts  shall  continue. 

"(b)  The  legislature  does  so  except  or  preserve  a  partnership 
or  common-law  liability  or  obligation  when  it  makes  all  stock- 
holders liable  for  all  debts  of  a  certain  kind  or  class,  and  pro- 
vides a  direct  or  personal  remedy  to  the  individual  creditor  of 
the  corporation.  In  such  cases  it  is  held  that  the  stockholders 
at  the  time  the  debt  is  contracted  are  like  partners,  at  once  and 
personally  liable  to  pay  it — an  obligation  not  shifted  by  trans- 
fer of  stock. 

"(c)  When,  however,  the  legislature  has  not  plainly  so  at- 
tempted to  preserve  or  retain  for  creditors  a  liability  and  rem- 
edy which,  but  for  the  law  of  corporations,  would  exist,  but 
has  in  the  incorporating  act  added  a  liability,  limited,  peculiar, 
purely  statutory,  and  not  in  any  sense  preservative  of  common- 
law  liability,  the  remedy  provided  being  for  all  creditors,  or  all 
of  a  class  of  creditors,  enforceable  in  their  joint  interest  against 
the  body  of  stockholders,  then  the  liability  attaches  when  the 
right  of  action — ^the  default — occurs,  and  is  against  those  who 
are  then  stockholders." 

It  is  not  claimed  that  these  propositions  are  recognized  in 
all  the  cases,  but  counsel  submits  them  as  deducible  from  the 
cases,  and  claims  that  by  them  the  cases  may  be  better  harmon- 
ized, and  a  reasonably  safe  rule  of  construction  presented.  In 
this  contention  we  agree  with  the  learned  counsel.  In  some  of 
the  states,  the  banking  statute  itself  fixes  the  rights  and  lia- 
"bilities  of  stockholders  in  express  terms.  The  l^ew  York  stat- 
ute provides  that  "no  action  shall  be  brought  against  a  stock- 
holder after  he  shall  have  ceased  to  be  a  stockholder":  Laws 
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1892,  c.  688,  sec.  55.  In  Wisconsin,  the  statute  expressly  de- 
clares that  a  shareholder  by  transfer  shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights,  and  be  subject  to  all  the  lia- 
bilities, of  prior  shareholders:  Rev.  Stats.  1858,  c.  71,  sec.  5. 
In  Nebraska,  the  constitution  provides  that  the  stockholder 
fihall  be  liable,  etc.,  while  he  remains  such  stockholder:  Const., 
art.  11,  sec.  4,  subd.  7.  In  Minnesota,  by  *"*  statute,  the  lia- 
bility continues  for  one  year  after  any  transfer  or  sale  of 
stock  by  any  stockholder:  Gen.  Stats.  1894,  sec.  2501.  In  Iowa, 
the  stockholder's  statutory  liability  is  while  he  remains  a  stock- 
holder: Laws  1880,  c.  208,  sec.  1.  Our  statute  (3  Howell's 
Statutes,  sec.  3208e5)  simply  provides  that  "the  stockholdeps 
of  every  bank  shall  be  individually  liable,  equally  and  ratably, 
....  for  the  benefit  of  the  depositors  in  said  bank,"  etc.,  and 
by  the  same  section  provides  that  such  liability  may  be  enforced 
in  a  suit  at  law  or  in  equity,  by  any  such  bank  in  process  of 
liquidation,  or  by  any  receiver,  etc.  It  seems  clear  to  us  that 
it  was  the  legislative  intent  that  the  stockholders  liable  to  de- 
positors are  those  who  are  such  at  the  time  the  bank  becomes 
insolvent,  without  reference  to  the  time  when  the  deposits  were 
actually  made.  Any  other  construction  would  practically  re- 
peal the  entire  liability  clause.  It  is  within  the  knowledge  of 
all  that  deposits  in  banks  are  changing  hourly  during  each 
day's  business,  thus  creating  uncertainty  concerning  the  true 
amount  on  deposit  at  any  given  time.  When  a  bank  closes  its 
doors,  this  change  ceases.  If  the  man  who  has  a  balance  on 
deposit  at  the  time  the  bank  is  closed  must  ascertain  who  were 
the  stockholders  at  the  time  he  made  his  deposit,  and  must 
proceed  against  them,  there  could  be  no  common  suit  by  a  re- 
ceiver for  the  benefit  of  all  the  depositors;  for  the  stock  in  the 
bank  might  have  been  many  times  changed  during  the  time 
deposits  were  made,  and  no  rate  could  be  established.  It  is 
more  reasonable  to  hold  that  the  purchaser  of  stock  takes  it, 
as  a  proportionate  share  of  the  bank's  assets,  subject  to  the 
bank's  debts.  With  these  rules  in  view,  we  may  now  proceed 
to  determine  the  special  claims  made  by  the  several  defendant 
stockholders. 

Defendant  Chatterton  became  the  registered  owner  of  twenty- 
five  shares  of  stock  on  April  1,  1893.  This  certificate  was 
afterward  surrendered  and  divided,  one  for  twenty  shares 
being  retained  by  him,  and  one  certificate  issued  to  his  son, 
Floyd  M.,  for  the  other  five  shares.  Defendant  Chatterton 
remained  the  owner  of  these  twenty  shares  at  the  time  **  the 
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bank  closed.  He  claims  he  should  not  be  held  as  a  shareholder 
because  he  purchased  his  stock  upon  false  representations  made 
as  to  the  value  of  the  stock  by  the  officers  of  the  bank.  As  we 
have  said,  the  receiver  represents  the  depositors  in  this  suit. 
It  is  their  rights  which  are  to  be  protected.  The  question  here 
raised  was  squarely  presented  in  Bissell  v.  Heath,  98  Mich.  473, 
and  it  was  held  that  a  stockholder,  after  having  purchased  his 
stock  and  registered  it,  receiving  dividends,  which  he  retains 
and  permitting  the  depositors  to  rely  upon  his  apparent  owner- 
ship, cannot  repudiate  his  liability  on  the  ground  that  he  was 
induced  to  purchase  his  stock  through  fraudulent  representa- 
tions as  to  the  financial  condition  of  the  bank.  In  that  case, 
Mr,  Justice  Montgomery  cited  with  approval  the  case  of  Stone 
V.  City  and  County  Bank,  3  C.  P.  Div.  282,  in  which  it  was 
held  that  where  the  corporation  has  gone  into  liquidation,  and 
is  proceeding,  under  the  winding-up  act,  to  make  calls  to  sat- 
isfy claims  of  creditors,  it  is  too  late  for  one  who  has,  up 
to  that  time,  allowed  his  name  to  appear  as  a  stockholder,  to 
avoid  liability  on  the  ground  that  his  subscription  was  obtained 
by  fraud.  The  rule  stated  must  be  applied  to  defendant  Chat- 
terton. 

Defendant  Fraser  became  the  owner  of  ten  shares  of  stock 
December  31,  1895,  and  remained  the  ostensible  owner  up  to 
the  time  the  bank  closed.  He  makes  the  like  claim  as  defend- 
ant Chatterton,  and  his  case  must  be  governed  by  the  same  rule. 
The  decree  below  fixes  the  liability  of  these  defendants  at  sev- 
enty per  cent  of  the  par  value  of  their  respective  shares,  and 
must  be  affirmed  as  to  them. 

It  appears  that  defendant  Mifflin  held  a  certificate  for  five 
shares,  dated  April  1,  1892.  As  to  these  shares  he  admits  he 
was  the  registered  owner,  and  liable  to  the  assessment  levied. 
The  receiver  contends  that  Mr.  Mifflin  is  the  owner  of  five 
other  shares,  and  liable  to  pay  an  assessment  upon  them.  This 
Mifflin  contests.  These  shares  were  issued  originally  to  Hart 
Eow.  It  appears  from  the  testimony  *^  that  this  certificate 
w^as  left  by  Row  with  Mr.  Dyer  to  be  sold,  and  that  on  Septem- 
ber 4,  1895,  Dyer  sold  it  to  Mifflin  for  $95  a  share,  Row  paying 
him  a  commission  of  $10.  Mr.  Row  says  that  he  learned  from 
Mr.  Otis,  the  teller  of  the  bank,  that  the  stock  had  been  sold. 
Mr.  Otis  testified  that  Mr.  Mifflin  came  to  the  bank,  and,  after 
consulting  with  the  cashier,  he  (Otis)  was  directed  to  loan  Mif- 
flin $500  on  his  note,  which  he  did,  and  that  Mifflin  left  with 
him  (Otis)  $475  of  the  $500,  requesting  him  to  place  it  to  the 
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credit  of  Mr.  Row.  This  was  done.  Mr.  Miffin,  on  the  same 
day,  left  with  Otis  the  certificate  of  shares  as  collateral  to  his 
note.  This  certificate  was  placed  in  an  envelope,  and  marked 
*^lgin  Mifflin.**  It  was  assigned  in  blank  by  Mr.  Row.  The 
matter  stood  in  this  way,  except  for  partial  payments  on  the 
note  by  Mr.  Mifflin,  until  July  13,  1896 — about  ten  months. 
The  transfer  was  never  made  upon  the  books  of  the  bank.  The 
Mifflin  not€  was  paid  partly  before  and  partly  after  the  receiver 
was  appointed.  Mifflin,  upon  final  payment  of  his  note,  being 
tendered  the  stock,  refused  to  take  it  from  the  bank.  The  de- 
fense now  made  is  that,  in  enforcing  the  liability  of  stockhold- 
ers, the  court  will  not  go  beyond  the  registered  holders.  There 
is  no  doubt,  under  this  state  of  facts,  that  Mr.  Mifflin  was  the 
owner  of  the  stock,  and  could  have  compelled  a  transfer  upon 
the  books  of  the  bank.  He  became  a  stockholder,  had  the  right 
to  attend  meetings  and  to  share  in  the  profits,  and,  in  fact,  was 
entitled  to  the  rights  of  every  other  stockholder:  McLean  v. 
Charles  "Wright  Medicine  Co.,  96  Mich.  479.  Being  entitled  to 
all  the  rights  of  a  stockholder,  he  cannot  escape  the  liability 
of  such  stockholder.  The  mere  fact  that  the  stock  had  not 
been  transferred  on  the  books  of  the  bank  cannot  aid  the  de- 
fendant. The  stock  was  fully  paid  for,  and  Mifflin  was  a  stock- 
holder within  the  meaning  of  the  banking  act,  and  the  court 
below  was  not  in  error  in  so  holding. 

Defendant  Edmonds  was  a  registered  stockholder,  as  ap- 
peared by  the  books  of  the  bank  when  it  closed.  He  *''  seeks 
to  avoid  liability  on  the  ground  that  he  was  discharged  from 
the  ownership,  and  from  liability  as  a  stockholder,  by  a  sale 
and  transfer  of  the  stock  in  December,  1894,  or  January,  1895. 
It  appears  from  the  testimony  of  Mr.  Edmonds  and  of  Mr. 
Otis,  the  teller  of  the  bank,  that  on  the  strength  of  a  promised 
purchase  of  this  stock  by  Mr.  Osband,  the  cashier  of  the  bank 
(for  himself,  not  for  the  bank),  Mr.  Edmonds  overdrew  his  ac- 
count at  the  bank  $300.  He  transferred  the  stock  to  Mr.  Os- 
band individually.  Six  days  later  he  received  his  pass-book 
from  the  bank,  and  it  still  showed  the  overdraft.  On  January 
15th  he  went  to  the  bank,  and  ask.'^d  Osband  if  he  had  given 
him  (Edmonds)  credit  for  the  $300.  Osband  replied  that  he 
had  not,  but  would.  Osband  then,  in  the  presence  of  Ed- 
monds, instructed  Mr.  Otis  to  place  upon  Edmonds*  pass-book 
a  credit  of  $300.  Otis  did  so,  then  and  there  making  as  a  part 
of  the  entry  the  letters  "C.  H.  0.*'  (meaning  C.  H.  Osband). 
Osband  never  paid  the  bank.     The  certificate  of  stock  was  found 
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by  the  receiver  in  an  envelope  marked  "Edmonds."  No  entry 
was  made  on  the  bank's  books  to  show  the  transaction,  nor  any 
part  of  it.  A  dividend  paid  in  July,  1895,  was  credited  to  the 
interest  account  of  the  bank.  The  overdraft  of  Edmonds  still 
appears  on  the  books  of  the  bank  as  unpaid.  It  is  claimed  by 
counsel  for  the  receiver  that  Edmonds  was  legally  bound  to  see 
that  Osband  actually  paid  his  (Edmonds')  indebtedness  to  the 
bank,  and  that,  under  the  circumstances,  he  had  no  legal  right 
to  rely  upon  Osband's  doing  it  at  some  time  in  the  future.  We 
cannot  agree  with  this  contention.  The  sale  to  Osband  was 
completed.  The  stock  had  been  assigned,  delivered,  and  paid 
for.  The  money  had  been  paid  to  Mr.  Edmonds  by  direction 
of  Osband,  the  cashier.  There  is  no  showing  that  Mr.  Ed- 
monds did  not  act  in  the  utmost  good  faith,  and  counsel  for 
the  receiver  says  in  his  brief:  "I  presume  that  Mr.  Edmonds 
thought  that  Osband  would  in  some  way  and  at  some  time  make 
the  matter  right."  The  bank  continued  *®  to  do  business 
some  eighteen  months  after  this  transfer  to  Osband.  The 
stock  was  in  Osband's  hands  as  owner.  He  controlled  it,  and 
had  all  the  rights  of  a  stockholder  thereunder.  Mr.  Edmonds 
made  no  claim  thereafter  to  it.  We  think  the  case  is  ruled  by 
Snyder  v.  Foster,  19  C.  C.  A.  406,  73  Fed.  Rep.  136,  and  Whit- 
ney V.  Butler,  118  IT.  S.  655. 

In  Snyder  v.  Foster,  19  C.  C.  A.  406,  73  Fed.  Rep.  136,  it 
appeared  that  Snyder  subscribed  for  fifty  shares  of  the  stock 
of  a  national  bank,  borrowing  the  money  from  Collins,  the 
cashier  of  the  bank.  As  collateral  security  for  the  money  so 
borrowed,  he  indorsed  over  the  certificate  to  Collins,  and  left 
it  with  him.  A  few  months  later  he  sold  the  stock  to  Collins 
for  the  amount  of  the  loan  and  accrued  interest,  the  certificate 
remaining  in  the  hands  of  Collins.  The  bank  was  solvent  at 
the  time,  and  so  continued  for  five  years,  during  which  time 
Collins  collected  the  dividends  on  the  stock,  as  shown  by  the 
bank's  dividend-book,  but  the  stock  was  never  actually  trans- 
ferred to  Collins  on  the  books  of  the  bank.  The  by-laws  of 
the  bank  provided  that  dividends  should  be  paid  to  the  stock- 
holders in  whose  names  the  stock  should  stand,  that  certificates 
should  be  issued  by  the  president  and  cashier,  and  that,  when 
stock  was  transferred,  the  certificate  should  be  canceled  and 
a  new  one  issued.  Long  after  the  sale  to  Collins  the  bank  be- 
came insolvent,  an  assessment  was  made  on  the  stockholders, 
and  the  receiver  of  the  bank,  finding  Snyder's  name  as  a  stock- 
holder on  the  books  of  the  bank,  brought  suit  against  him.     It 
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was  held  that  it  might  be  inferred  as  a  fact  from  the  evidence 
that  the  bank  had  notice  of  the  transfer  of  the  stock  by  Snyder 
to  Collins,  and  the  termination  of  Snyder's  relation  to  the 
bank  as  a  stockholder,  from  which  fact  the  legal  presumption 
would  follow  that  the  bank  would  cause  such  acts  to  be  done 
in  relation  to  the  transfer  as  its  officers  were  called  upon  to 
do,  and  that  the  jury  would  be  permitted  to  draw  such  infer- 
ence. 

In  Whitney  v.  Butler,  118  U.  S.  655,  it  was  said:  "It  wa& 
suggested  in  argument  that  the  defendants  *•  should  have  seen 
that  the  transfer  was  made.  But  we  were  not  told  precisely 
what  ought  to  have  been  done,  to  this  end,  that  was  not  done 
by  them  and  their  agents.  Had  anything  occurred  that  would 
have  justified  the  defendants  in  believing,  or  even  in  suspect- 
ing, that  the  transfer  had  not  been  promptly  made  on  the  books 
of  the  bank,  they  would,  perhaps,  have  been  wanting  in  due 
diligence,  had  they  not,  by  inspection  of  the  bank's  stock  regis- 
ter, ascertained  whether  the  proper  transfer  had  in  fact  been 
made.  But  there  was  nothing  to  justify  such  a  belief  or  to 
excite  such  a  suspicion.  Their  conduct  was,  under  all  the  cir- 
cumstances, that  of  careful,  prudent  business  men;  and  it  would 
be  a  harsh  interpretation  of  their  acts  to  hold  ....  that  they 
allowed  or  permitted  the  name  of  Whitney  to  remain  on  the 
stock  register  as  a  stockholder.'* 

In  the  present  case,  we  think  that  Mr.  Edmonds,  having  de- 
livered the  certificate,  properly  assigned,  to  Osband,  who  was 
cashier  of  the  bank,  and  who  had  control  of  the  stock  register, 
did  all  he  was  bound  in  duty  to  do  to  complete  the  transfer. 
Nor  do  we  think  that,  because  he  was  paid  from  the  bank's 
money,  he  was  bound,  at  his  peril,  to  see  that  the  cashier  re- 
paid it  to  the  bank.  The  rights  of  the  parties  are  no  other  or 
different  than  as  though  Osband  paid  it  from  his  own  pocket. 
Where  he  obtained  the  money  was  a  matter  between  him  and 
the  bank,  concerning  not  in  the  least  Mr.  Edmonds,  who  had 
every  reason  to  believe  that  Osband  would  adjust  his  account 
with  the  bank  in  the  proper  manner.  There  ia  nothing  in  the 
case  which  would  now  justify  us  in  regarding  Mr.  Edmonds  as 
atill  a  stockholder. 

The  defendant  Jacob  Stahl  has  a  different  defense  from  the 
other  stockholders.  He  was  the  registered  owner  of  ten  shares 
of  stock,  the  certificates  for  which  were  issued  to  him  in  1895 
and  1896.  On  May  20,  1896,  he  sold  and  assigned  those  cer- 
tificates to  his  brother  in  law,  George  Soliuman,  of  Cleveland, 
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Ohio,  receiving  therefor  $700  in  cash  and  $300  in  settlement 
of  a  claim  which  Schuman  had  against  him.  The  assignments 
were  properly  made  on  the  backs  of  the  certificates.  Mr.  Stahl 
took  them  to  the  bank,  and  asked  that  new  certificates  be  issued, 
which  ^*  the  cashier  agreed  to  do.  This  was  neglected  by  the 
cashier.  Soon  after  the  sale  of  the  stock,  Mr.  Stahl  learned 
that  the  stock  was  assessed  to  him,  and  went  to  see  the  cashier 
about  it,  who  said:  "That  is  all  right.  The  stock  is  transferred, 
and  I  will  give  you  a  writing  to  that  effect."  He  then  gave 
him  the  following  writing: 

''May  24,  1896. 

'^Mr.  Jacob  Stahl  has  transferred  his  stock  in  this  bank  to 
George  Schuman,  of  Cleveland,  Ohio. 

«C.  H.  OSBAND, 

"Cashier." 

When  the  bank  closed  on  July  11,  1896,  the  certificates  were 
in  the  bank,  and  no  transfer  had  been  made  on  the  books  of  the 
bank.  The  sale  to  Mr.  Schuman  is  not  disputed.  The  consid- 
eration is  not  denied,  and  the  proofs  show  that  Schuman  was 
a  man  of  considerable  means.  He  died  soon  after  this  pur- 
chase, leaving  an  estate  estimated  at  $15,000  to  $20,000, 

Some  intimation  is  contained  in  the  brief  of  counsel  for  the 
receiver  that  this  was  not  a  good  faith  sale.  We  have  exam- 
ined the  testimony  with  some  care,  and  we  are  unable  to  say 
that  Mr.  Stahl  was  not  acting  in  good  faith.  There  is  nothing 
in  the  evidence  to  show  that  he  knew  or  suspected  that  the 
bank  was  in  failing  circumstances,  and  that  he  assigned  this 
stock  to  avoid  liability  as  a  stockholder. 

It  is  the  contention  of  counsel  for  the  receiver  that,  at  the 
time  of  this  sale,  the  bank  was  wholly  insolvent,  and  for  that 
reason,  and  the  reason  that  Schuman  was  a  nonresident,  Mr, 
Stahl  should  be  held  liable  as  a  stockholder.  The  case  is  differ-, 
ent  from  that  of  Mr,  Edmonds.  There  it  oould  not  be  said 
that  the  bank  was  insolvent  at  the  time  of  the  sale  to  Osband, 
and  Osband,  the  purchaser,  was  a  resident  of  the  state.  Con- 
siderable testimony  was  given  in  the  case  as  to  the  condition  of 
the  bank  for  nearly  a  year  before  it  closed  its  doors.  The 
court  below  found  that  the  bank  was  insolvent  at  the  time  Mr. 
Stahl  made  the  transfer  to  Schuman,  and  remained  so  until  it 
closed  its  doors;  and  we  think  the  testimony  sustains  this  find- 
ing, **  But,  as  we  have  said,  there  is  no  testimony  showing 
that  Mr.  Stahl  knew  this  fact.  Can  he,  then,  be  held  liable, 
though  he  did  not  know  it?     The  court  below  ruled  that  he 
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could  be  80  held,  because,  if  he  had  brought  t  proceeding 
against  the  officers  of  the  bank  to  compel  a  trasflfer  by  them 
upon  the  books  of  the  bank,  and  they  had  shown  that  the  bank 
was  then  insolvent,  and  the  transfer  was  to  a  nonresident,  the 
transfer  would  not  have  been  enforced  by  the  courts,  as  it  would 
defeat  the  depositors  of  that  much  of  the  fund.  This  is  not 
the  true  test  of  Mr.  Stahl's  liability,  and  the  rule  laid  down 
by  the  circuit  judge  cannot  be  sustained.  The  act  under  whiclV. 
suit  is  brought  by  the  receiver  is  very  much  like  the  national 
banking  act,  and  the  rules  laid  down  by  the  federal  courts  in 
reference  to  the  liability  of  stockholders  have  great  weight  in 
determining  the  questions  here  presented.  The  rule  laid  down 
by  the  federal  courts  seems  to  be  that  the  burden  is  upon  the 
receiver  of  a  national  bank  to  show  that  a  transfer  of  stock  was 
made  by  the  stockholder  for  the  fraudulent  purpose  of  avoid- 
ing liability  as  such  stockholder:  Sykes  v.  Holloway,  81  Fed. 
I?ep,  438.  Thompson,  in  his  work  on  Liability  of  Stockhold- 
ers, section  215,  lays  down  the  rule  that  a  transfer  of  shares  in 
a  failing  corporation,  made  by  the  transferrer  wi^h  the  pur- 
pose of  escaping  his  liability  as  a  shareholder,  to  a  person  who, 
from  any  cause,  is  incapable  of  responding  in  respect  to  such 
liability,  is  void  a.s  to  the  creditors  of  the  company,  and  as  to  the 
other  shareholders,  although,  as  between  the  transferrer  and 
the  transferee,  it  was  out  and  out:  Citing  Nathan  v.  Whitlock, 
9  Paige,  152;  McClaren  v.  Franciscus,  43  Mo.  452;  Marcy  v. 
Clark,  17  Mass.  330;  Johnson  v.  Laflin,  5  Dill.  65.  This  propo- 
sition by  Judge  Thompson  is  quoted  with  approval  by  the  court 
in  National  Bank  v.  Case,  99  U.  S.  631.  It  was  said  by  the 
court  in  Bowden  v.  Johnson,  107  U.  S.  261:  "But  it  was  held 
by  this  court  in  National  Bank  v.  Case,  99  U.  S.  628,  that  a 
transfer  on  the  books  of  the  bank  is  not  in  all  cases  enough  to 
extinguish  liability.  **  The  court  in  that  case  defined,  as  one 
limit  of  the  right  to  transfer,  that  the  transfer  must  be  out 
and  out,  or  one  really  transferring  the  ownership  as  between 
the  parties  to  it.  But  there  is  nothing  in  the  statute  exclud- 
ing, as  another  limit,  that  the  transfer  must  not  be  to  a  person 
known  to  be  irresponsible,  and  collusively  made,  with  the  intent 
of  escaping  liability,  and  defeating  the  rights  given  by  statute 
to  creditors." 

With  these  restrictions,  and  certain  others  which  it  is  not 
important  to  enumerate  here,  as  they  do  not  affect  the  rights 
of  the  parties  in  this  case,  it  is,  we  think,  well  settled  by  the 
Adjudicated  cases  that  the  stockholder  has  the  right  to  make 
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an  out  and  out  bona  fide  sale  to  any  person  capable  in  law  of 
taking  and  holding  the  same,  and  of  assuming  the  liabilities  of 
the  transferrer  in  respect  thereto.  This  right  of  transfer  is 
of  great  benefit  to  stockholders.  It  is  what  gives  value  to  the 
stock.  The  fact  that  the  shares  are  transferable  on  the  books 
of  the  bank  does  not  limit  the  right  of  transfer  and  to  pass  the 
title  to  the  transferee.  It  is  true  that  the  officers  of  the  bank 
will  not  be  compelled  to  make  the  transfer  on  the  bank's  books, 
under  the  provisions  of  section  3208a8  of  3  Howell's  Statutes, 
when  the  transferrer  is  indebted  to  the  bank:  Citizens'  State 
Bank  v.  Kalamazoo  County  Bank,  111  Mich.  313.  But  no  such 
claim  of  indebtedness  is  here  made,  and  it  is  well  settled  that 
the  title  passes  to  the  transferee  the  moment  the  assignment 
is  made  and  stock  delivered:  Johnson  v.  Laflin,  5  Dill.  65.  The 
purpose  of  requiring  a  transfer  on  the  books  of  the  bank  is 
that  the  bank  may  know  who  are  the  stockholders,  and,  as  such, 
entitled  to  vote,  receive  dividends,  etc.,  and  for  the  protection 
of  bona  fide  purchasers  of  the  shares,  and  of  creditors  and  per- 
sons dealing  with  the  bank.  It  does  not  restrict  the  right  of 
the  owner  to  transfer  his  stock,  but  clothes  the  corporation 
with  the  power  to  register  bona  fide  transfers:  Black  v.  Zach- 
arie,  3  How.  483;  Union  Bank  v.  Laird,  2  Wheat.  390;  St. 
Louis  etc.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149 ;  Moore  v.  Bank  of 
Commerce,  52  Mo.  377;  Hill  v.  Pine  River  Bank,  45  N.  H.  300. 
*^  No  showing  is  made  here  that  the  bank  officers  refused  to 
make  the  transfer  on  the  bank's  books.  Instead,  the  cashier, 
who  had  the  power  to  make  it,  promised  to  do  so,  and  led  Mr. 
Stahl  to  believe  that  the  matter  had  been  properly  arranged, 
so  that  he  was  released  from  liability  thereunder  and  Mr.  Schu- 
man  protected  as  a  bona  fide  purchaser.  Mr.  Stahl  had  a  right 
to  rely  upon  this. 

We  do  not  think  that  the  fact  that  Mr.  Schuman  was  a  non- 
resident can  affect  the  rights  of  Mr.  Stahl.  There  is  nothing 
in  the  act  which  limits  transfers  to  residents  of  the  state.  A 
nonresident  may  own  such  shares,  and  become  liable  thereunder, 
the  same  as  a  resident  owner;  and  we  know  of  no  reason  why 
such  liability  cannot  be  enforced  in  Ohio  as  well  as  here.  The 
engagement  by  the  stockholder  is  contractual,  and  may  be  en- 
forced in  the  courts:  Western  Nat.  Bank  v.  Lawrence,  117 
Mich.  669.  We  are  aware  that  Spelling  on  Private  Corpora- 
tions, at  section  469,  lays  down  the  rule  that  the  right  to  trans- 
fer terminates  by  insolvency  and  dissolution,  and  that  even 
before  the  insolvency  is  made  public,  if  it  actually  exists,  ta 
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allow  stockholders  to  transfer  their  interests  to  persons  beyond 
the  jurisdiction  of  the  court  would  be  opening  the  door  to 
subterfuges  calculated  to  defeat  the  claims  of  creditors,  and 
that  creditors  might  defeat  such  transfers;  but  he  cites  no 
authorities  to  sustain  this  proposition,  and,  on  the  contrary, 
says  a  number  of  cases  maintain  the  opposite — citing  the  case 
of  Johnson  v.  Laflin,  5  Dill.  65.  We  think  Mr.  Stahl  cannot 
be  treated  as  a  stockholder,  and  held  liable  as  such. 

Defendant  Row  was  the  owner  of  stock  on  the  first  organ- 
ization of  the  bank.  When  it  was  reorganized  he  received  a 
stock  dividend,  and  increased  his  holding  to  twenty-five  shares. 
This  was  April  1,  1892,  and  his  stock  stood  in  his  name  on  the 
books  of  the  bank  until  July  8,  1896,  when  it  was  transferred 
to  his  son.  The  bill  in  this  case,  after  charging  the  insolvency 
of  the  bank  and  of  the  son  of  Mr.  Row,  to  whom  the  stock  was 
transferred,  alleges:  "Said  Row  suspected  or  believed  said  bank 
to  be  insolvent,  ***  and  such  transfer  was  made  by  him  for  the 
purpose  of  escaping  liability  as  a  stockholder  in  said  bank." 
There  is  no  testimony  to  sustain  the  charge  that  Mr.  Row  be- 
lieved or  suspected  the  bank  to  be  insolvent,  and  that  he  made 
the  transfer  to  avoid  liability.  The  bank  had  been  doing  busi- 
ness in  the  usual  way  up  to  the  time  the  transfer  was  made  on 
the  books  of  the  bank.  It  appears  that  Mr.  Row  had  made  ad- 
vances of  like  amounts  of  property  to  his  other  two  sons,  and  to 
equalize  the  gifts  to  them  he  gave  this  stock  to  his  son  Charles. 
It  was  consummated  by  the  surrender  of  the  certificate  of  stock 
to  the  proper  officer  of  the  bank  on  June  20th,  with  instruc- 
tions to  make  the  proper  entry  on  the  stock-book  to  make  the 
transfer  complete.  On  July  8th  the  proper  entry  was  made, 
and  the  certificate  delivered  to  the  son;  and  the  bank  failed 
and  closed  its  doors  on  the  11th,  or  three  days  later.  It  was  a 
completed  gift  of  the  stock  to  the  son,  and  without  any  knowl- 
edge on  the  part  of  the  donor  that  the  bank  was  ins^l^'*-'". 
The  sole  question,  therefore,  is.  Did  such  bona  Pis  ur^jr^r^fcr  by 
gift  relieve  the  transferrer  from  liabilitv  ^.-i.-fGr  I'ue  statute? 
This  liability  is  purely  statutory,  is  a  derogation  of  the  com- 
mon law,  and  must  be  strictly  construed.  Courts  will  not  hunt 
excuses  to  carry  it  beyond  the  plain  provisions  of  the  stat- 
ute: 1  Cook  on  Stock  and  Stockholders,  sec.  214.  All  the 
authorities  recognize  the  right  to  transfer  in  good  faith  and 
for  a  valuable  consideration.  When  this  is  done,  and  the 
bank  is  a  going  one,  statutory  liability  attaches  only  to  those 
who  are  stockholders  at  the  time  the  "bank  closes,  either  by 
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action  of  its  directors,  by  the  action  of  the  commissioner  of 
banking,  or  by  proceedings  in  chancery  to  wind  up  its  affairs. 

The  learned  counsel  for  complainant  cites  no  decision  to 
sustain  the  proposition  that  a  bona  fide  gift  and  transfer  of 
stock  does  not  relieve  the  transferrer  from  liability.  His  quo- 
tation from  1  Cook  on  Stock  and  Stockholders,  section  395, 
does  not  treat  of  the  question  now  before  us.  The  author  is 
treating  solely  of  the  "rules  for  corporations  in  regard  to  refus- 
ing or  allowing  regit,  ries  of  transfers  of  ^^  stock."  The 
question  the  author  ii<  discussing  is  no  other  than  whether  a 
corporation  may  refuse  to  register  a  transfer  to  an  irresponsi- 
ble transferee.  He  reaches  the  conclusion  that  the  officers  of 
the  corporation  may  refuse  lo  do  so  when  the  corporation  is 
insolvent,  but  cannot  refuse  when  the  corporation  is  solvent. 
The  power  of  the  officials  of  the  bank  to  register  transfers  is 
not  before  us.  We  are  dealing  with  a  case  where  the  transfer 
has  been  made.  The  cases  all  seem  to  hold  that  the  intent  to 
avoid  liability  is  a  material  element  in  determining  the  liabil- 
ity of  one  who  has  transferred  his  stock  while  the  corporation 
was  a  going  one.  If  this  transfer  had  been  made  for  a  valua- 
ble consideration,  it  would,  under  the  authorities,  be  valid,  and 
relieve  the  transferrer  from  liability.  No  case  is  cited  by  coun- 
sel which  makes  a  distinction  between  a  good  and  a  valuable 
consideration.  The  statute  does  not  restrict,  and  is  not  in- 
tended to  restrict,  the  transfer  of  the  stock  of  a  bank.  The 
courts,  in  order  to  preserve  the  statutory  liability  for  the  bene- 
fit of  creditors,  have  held  that  transferrers  in  bad  faith,  no  mat- 
ter what  the  consideration  received,  are  still  the  equitable  own- 
ers of  the  stock  for  the  purpose  of  responding  to  the  creditors. 

Counsel  for  complainant  relies  largely  upon  the  case  of  Stu- 
art V.  Hayden,  169  U.  S.  1.  The  question  here  considered  was 
not  involved  in  that  case,  and  there  is  nothing  to  show  that 
it  was  considered  by  the  court.  The  case  was  decided  upon 
the  intent  of  the  stockholder  to  avoid  his  liability.  The  court 
used  this  language:  "Whether — the  bank  being  in  fact  insol- 
vent— ^the  transferrer  is  liable  to  be  treated  as  a  shareholder,  in 
respect  of  its  existing  contracts,  debts,  and  engagements,  if 
he  believed  in  good  faith,  at  the  time  of  transfer,  that  the  bank 
was  solvent,  is  a  question  which,  in  the  view  we  take  of  the 
present  case,  need  not  be  discussed,  although  he  may  be  so 
treated,  even  when  acting  in  good  faith,  if  the  transfer  is  to 
one  who  is  financially  irresponsible." 
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It  appears  from  this  that  the  question  was  not  discussed 
by  the  court,  and  the  last  clause  must  be  considered  as  mere 
dictum. 

^^  The  precise  question  was  raised  and  decided  in  Sykes  v. 
Holloway,  81  Fed.  Eep.  432,  in  ^lay,  1897.  The  facts  are  sub- 
stantially parallel  with  those  in  the  case  before  us.  The  ques- 
tion is  thus  stated:  "We  must  presume  from  the  evidence  in 
this  record  that  this  transfer  was  made,  not  for  a  valuable,  but^ 
for  a  good,  consideration  only,  and  that  it  was  in  fact  an  outA 
and  out  transfer,  made  without  knowledge  or  notice  of  the  em- 
barrassed condition  of  the  bank;  yet  it  was  made  by  a  mother, 
who  could  respond  to  her  liability  as  a  stockholder,  to  a  daugh- 
ter, who  could  not  then  respond  in  any  degree  to  that  liability. 
It  therefore,  to  that  extent,  impaired  the  security  of  the  ex- 
isting creditors  of  the  bank;  and  the  inquiry  is  whether  that 
fact,  which  was  known  to  Mrs.  Holloway,  is  sufficient  to  cause 
the  setting  aside  and  cancellation  of  said  transfer." 

The  learned  judge  in  that  case  said:  "I  find  in  the  decisions 
some  broad  expressions  which  would  seem  to  sustain  the  con- 
tention of  the  complainant,  but  I  have  been  unable  to  find 
any  case  in  which  the  pecuniary  condition  of  the  transferee  is 
a  material  element  on  the  question  of  sustaining  the  transfer. 
It  is  a  most  material  matter  where  the  inquiry  is  whether  or 
not  the  transfer  is  a  bona  fide  out  and  out  transfer,  or  a  mere 
sham ;  but,  as  far  as  we  have  examined  the  cases,  none  of  them 
go  to  the  effect  that  if  the  transfer,  though  without  a  valuable 
consideration,  was  bona  fide,  and  the  transferrer  had  no  knowl- 
edge of  the  embarrassed  condition  of  the  bank,  and  no  informa- 
tion which  would  hare  given  him  or  her  such  notice,  such 

transfer  is  invalid  or  fraudulent It  seems  to  us  that, 

upon  principle,  the  pecuniary  condition  of  the  transferee  of 
stock  in  a  national  bank  at  the  time  of  the  transfer,  while  ma- 
terial upon  the  inquiry  of  whether  or  not  the  transfer  is  bona 
fide  or  colorable,  cannot  be  a  decisive  element  on  the  question 
of  liability  of  the  transferrer,  where  the  transfer  has  been  made 
out  and  out,  without  knowledge  or  notice  of  the  failing  condi- 
tion of  the  bank.  Such  a  test  of  liability  of  a  transferrer  of 
stock  would  materially  destroy  the  transferability  of  such  stock, 
and  would  be  an  impracticable  test  to  apply;  and  even  though 
it  be  conceded,  as  in  this  case,  that  the  consideration  for  the 
transfer  was  a  good,  but  not  a  valuable,  one,  that  fact  should 
not  be  sufficient  to  set  asido  and  ninko  frnudulent  the  transfer." 

^"^  It  must  be  assumed  that  tlie  learned  counsel  in  the  pres- 
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ent  case  has  carefully  examined  the  decisions,  and  cited  us 
to  all  there  are  upon  the  subject.  Probably  the  reason  that 
there  are  no  more  decisions  upon  the  precise  question  is  that 
cases  have  seldom  arisen  involving  it.  The  courts  of  England 
hold  that  the  shareholder  is  not  liable  where  he  has  made  an 
out  and  out  transfer,  and  do  not  consider  the  motive;  holding, 
however,  that  where  the  transfer  is  merely  colorable,  or  to  a 
mere  dummy,  the  shareholder  retains  such  an  interest  as  makes 
him  liable.  The  courts  of  this  country  have,  as  already  shown, 
gone  further,  and  hold  the  transferrer  liable  when  they  find 
an  intent  to  escape  the  statutory  liability.  We  see  no  reason 
why  the  rule  should  be  carried  further.  To  hold  otherwise 
would  be  to  hold  the  stockholder  liable  where  he  has  made  a 
bona  fide  gift  of  the  same  for  a  good  consideration,  and  to 
continue  his  liability  for  months,  and  even  years,  afterward,  if 
evidence  can  be  produced  that  at  the  time  the  bank  was  em- 
barrassed. The  law  contains  no  language  to  justify  an  im- 
plication that  it  was  intended  to  impose  this  double  liability 
upon  bona  fide  transferrers  of  stock.  We  think  that  courts  are 
not  justified  in  reading  such  a  liability  into  it. 

The  decree  must  be  affirmed  as  to  defendants  Chatterton, 
Fraser,  and  Mifflin,  with  costs,  and  reversed  as  to  defendants 
Edmonds,  Stahl,  and  Eow,  and  as  to  them  the  bill  will  be  dis- 
missed, with  costs  of  both  courts. 

The  other  justices  concurred. 


CORPORATIONS— NATURE  OF  STOCKHOLDERS'  LIABI1> 
ITY.— The  liability  of  a  stockholder  in  a  corpoiation  for  its  debts 
Is  primary:  McGowan  v.  McDonald,  111  Oal.  57,  52  Am.  St.  Rep. 
149.  See,  too,  the  extended  note  to  Thompson  v.  Reno  Sav.  Bank, 
3  Am.  St.  Rep.  848-852.  If  a  statute  provides  that  stockholders  in 
a  corporation  shall  be  liable  for  its  debts,  such  liability  must  be 
regarded  as  contractual  and  not  penal:  Bell  v.  Farwell,  176  111. 
489,  68  Am.  St.  Rep.  194.  Comnare  Marshall  v.  Sherman,  148  N. 
Y.  9,  51  Am.  St.  Rep.  654;  and  see  the  monogi'aphic  note  to  Thomp- 
son V.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  846,  847. 

LIABILITY  OF  STOCKHOLDERS— EFFECT  OP  FRAUD  ON. 
If  a  shareholder  whose  subscription  was  obtained  through  fraud 
has  not  been  vigilant  In  discovering  It  and  repudiating  the  contract, 
the  fraud  will  be  no  defense  as  to  creditors  of  the  corporation: 
See  the  monographic  note  to  Thompson  v.  Reno  Sav.  Bank,  8  Am. 
St.  Rep.  825. 

THE  LIABILITY  OF  STOCKHOLDERS  IN  CASE  OF  A 
TRANSFER  of  stock  is  discussed  in  the  note  to  Thompson  t.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  860-867.  See,  too,  Parker  v.  Carolina 
Sav.  Bank,  58  S.  C.  583,  69  Am.  St.  Rep.  888,  and  note. 

WHO  ARE  STOCKHOLDERS  LIABLE  FOR  CORPORATE 
DEBTS  is  ti-eated  in  the  note  to  Thompson  v.  Reno   Sav.  Bank,  3 
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Am.  St.  Rep.  858-860.  In  order  to  constitute  one  a  stockholder  la 
a  corporation,  It  is  not  necessary  that  a  certificate  of  stocls  should 
be  issued:  Holland  v.  Duluth  Iron  etc.  Co.,  65  Minn.  324,  60  Am. 
St  Rep.  480. 

BANK     CORPORATIONS  —  WHAT    INCLUDED    UNDER.- A 

constitutional  proTlsion  that  stockholders  in  bank  corporations  shall 
be  liable  for  the  corporate  debts  is  applicable  only  to  banks  is- 
suing bills  of  circulation:  Allen  t.  Clayton,  63  Iowa,  11,  50  Am. 
Rep.  Tie. 


HOLMES  ▼.  COMMON  COUNCIL  OF  DETBOIT. 

[120  Michigan,  226.] 

MUNICIPAL  CORPORATIONS  —  PUBLIC  OONTRAOTS  — 
PATENTED  ARTICLES.— Although  material  to  be  used  in  the  con- 
struction of  a  public  work  is  in  the  control  of  a  single  dealer,  by 
reason  of  a  patent  or  otherwise,  specification  of  that  material  may 
be  made  in  a  contract  for  such  work  to  be  let  on  competitire  bid- 
ding. 

C.  Flowers  and  J.  J.  Speed,  for  the  appellants. 

Warner,  Codd  &  Warner,  for  the  appellees. 

«2o  HOOKER,  J.  The  law  creating  the  board  of  public 
works  of  the  city  of  Detroit  provides  that  all  paving  shall  be 
done  "upon  contracts  and  under  specifications  to  be  prepared 
by  such  board  and  approved  by  the  common  council,"  and  di- 
rects that  "the  board  shall  advertise  for  proposals  to  execute 
the  work  according  to  plans  and  specifications,  and  the  board 
may  contract  with  the  lowest  responsible  bidder":  3  Laws  1873, 
A.ct  No.  392,  see.  18.  The  board  adopted  specifications  for  re- 
paving  its  streets,  and  these  were  approved  by  the  common 
council.  It  was  apparently  designed  to  have  some  uniform 
rule.  These  provided  that  all  brick  should  be  of  a  quality  to 
be  approved  **''  by  the  board  of  public  works,  and  equal  to 
approved  samples  in  its  office,  and  that  each  bidder  should  state 
in  his  bid  the  kind  of  brick  that  his  proposition  was  based  upon, 
which  should  be  of  such  kind  as  had  been  approved  by  the  board 
of  public  works.  In  December,  1897,  testa  were  made  under 
the  direction  of  the  board,  and  three  kinds  of  brick  were  ap- 
proved, viz.,  Nelsonville,  Metropolitan,  and  Century.  On  April 
29,  1898,  the  board  advertised  for  proposals  for  repaving  At- 
water  and  other  streets  according  to  these  specifications,  each 
bidder  being  requested  to  name  in  his  bid  a  separate  price  on 
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each  of  the  three  kinds  of  brick  mentioned.  The  complain- 
ants were  bidders,  as  was  also  John  McLaughlin.  His  bid 
named  the  kinds  of  brick  which  he  proposed  to  use.  The  bid 
of  the  complainants  did  not,  but  was  accompanied  by  a  letier 
which  stated  that  they  proposed  to  furnish  "paving  block  brick 
of  established  reputation,  that  have  been  tested  by  the  city 
of  Detroit  in  the  recent  test  by  your  body,  and  also  the  com- 
mon council,  and  which  have  demonstrated  in  that  test,  and 
also  in  use  in  different  cities,  to  be  equal  at  least  to  the  Metro- 
politan, Century,  and  Nelson ville  blocks;  and  we  are  prepared 
to  enter  into  a  contract,  and  guarantee  these  goods  equal  to 
those  named." 

The  board  of  public  works  rejected  the  bid  of  Holmes  & 
Strachan,  for  the  reason  that  it  did  not  name  the  kind  of  brick, 
as  mentioned  in  the  advertisement  and  as  required  by  the  speci- 
fications, and  reported  the  bid  of  McLaughlin,  as  the  lowest 
bid,  to  the  common  council,  accompanied  with  the  proper  con- 
tract for  confirmation.  The  bid  of  Holmes  &  Strachan  named 
a  lower  price  than  the  bid  of  McLaughlin  for  which  they 
would  do  the  work.  The  object  of  the  present  suit  on  the  part 
of  complainants  is  to  restrain  the  common  council  from  con- 
firming the  McLaughlin  contract.  The  ground  upon  which 
this  relief  is  asked  is  that  the  sale  of  the  three  kinds  of  brick 
in  Detroit  is  controlled  by  one  Stevens,  who,  as  agent  for  the 
manufacturer,  has  exclusive  authority  in  that  market,  and  that 
there  was  therefore  a  monopoly,  and  no  competition  ^^®  in 
the  bidding.  The  circuit  court  so  held,  and  the  board  was  en- 
joined from  executing  the  contract. 

Complainants'  proposition  seems  to  be  that,  under  the  char- 
ter, no  paving  contract  shall  be  let  which  involves  the  use  of 
any  material  which,  by  reason  of  its  exclusive  production,  is 
not  subject  to  competition,  or  perhaps,  more  accurately,  com- 
plainants' claim  is  that  such  contract  cannot  be  made  for  the 
use  of  such  material  except  when  it  has  been  subjected  to  a 
competition  with  some  other  material.  This  would  result  in 
some  serious  consequences.  If  such  is  the  rule,  the  city  may 
be  denied  the  right  to  have  the  pavement  that  it  wants,  because 
some  one  is  willing  to  furnish  something  else,  that  may  be 
thought  equally  good,  for  a  less  price.  One  or  two  blocks  of  a 
street  may  be  paved  with  Nelsonville  brick,  but  when  it  is  de- 
sired to  extend  the  pavement,  they  cannot  take  bids,  and  pro- 
ceed to  pave  with  the  same,  if  some  other  brick  can  be  obtained 
cheaper.     It  may  be  that  the  cheaper  price  is  made  by  inter- 
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ested  parties,  at  a  loss,  to  injure  a  rival,  or  for  some  other  ul- 
terior purpose,  or  because  of  insolvency,  or  it  may  be  untried 
brick,  or  it  may  happen  that  the  competing  brick  is  not  likely 
to  be  thereafter  obtainable  for  repairs.  But  this  would  make 
no  difference;  the  city  must  be  subjected  to  these  dangers  and 
inconveniences,  because  it  can  obtain  a  lower  bid.  Thus,  a 
pavement  would  be  likely  to  be  of  a  variegated  pattern.  This 
dftctrine,  carried  out  to  its  logical  consequences,  would  prevent 
a  city  from  doing  any  public  work  after  an  intelligent  and  well- 
digested  plan,  and  the  harmony  and  beauty  of  public  improve- 
ments would  be  impaired.  Whenever  any  article  that  should 
be  the  subject  of  a  monopoly  should  be  found  to  enter  into  a 
building  or  other  improvement,  the  contract  would  be  void, 
and  payment  could  be  enjoined  by  any  taxpayer,  if  complain- 
ants' claim  rests  on  solid  ground.  In  this  age  of  improvement 
and  competition,  we  should  not  hold  that  municipalities  are 
denied  the  most  modern  methods  and  improvements,  unless  it 
is  clear  that  they  have  been  prohibited.  Many  valuable  inno- 
vations ***  involve  patents;  others  are  introduced  through 
agencies,  as  in  this  case,  and  they  are  therefore  practically 
controlled  by  one  person  or  firm.  Again,  some  kinds  of  stone 
come  from  a  single  quarry;  limes  and  cements  differ  in  qual- 
ity, and  some  may  not  be  safely  used;  and  in  many  instances 
the  superiority  of  a  given  article  is  generally  recognized.  In 
this  instance  the  fact  that  the  Nelsonville  brick  are  handled 
by  a  single  agent  has  no  especial  significance,  for  back  of  the 
agent  is  the  principal ;  and  it  goes  without  saying  that  he  fixes 
the  price,  and  has  his  monopoly,  whether  he  has  one  agent  or 
more. 

The  gist  of  the  complainants*  claim  is  that  the  city  cannot 
specify  the  brick  or  other  material  made  and  controlled  by  one 
manufacturer,  but  must  open  the  proposed  improvement  to 
competitors,  and  submit  to  the  consequences  of  competition. 
It  is  to  the  interest  of  the  greater  number  of  manufacturers  to 
have  such  a  rule  adopted,  yet  it  is  not  a  rule  that  private  per- 
sons adopt  in  their  own  matters,  for  obvious  reasons.  This  de- 
parture from  such  business  principles  is  based  upon  the  dan- 
ger of  supposed  venality  of  public  officials.  The  consequence 
is  that,  when  a  public  work  is  to  be  undertaken,  those  having 
it  in  charge  are  seldom  left  to  conduct  their  negotiations,  make 
the  contracts,  and  answer  to  the  public  for  a  faithful  perform- 
ance of  duty.  Everyone  who  has  anything  to  sell  insists  on 
being  beard;  one  accuses  another  of  bribery;  the  board  huv- 
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ing  the  matter  in  charge,  and  its  individual  members,  are  ac- 
cused of  corruption;  and  after  the  award  the  work  is  delayed 
by  litigation  and  injunctions,  to  the  great  inconvenience  and 
cost  of  the  taxpayers,  and  almost  uniformly  without  any  good 
result.  So  prevalent  are  these  practices  that  they  have  become 
most  serious  obstacles  to  public  improvement,  and  prolific 
sources  of  slander  and  vituperation,  until  many  of  our  best 
citizens  refuse  to  give  to  municipalities  the  benefit  of  their 
services,  lest  they  be  subjected  to  such  charges.  These  things 
are  so  common  that  we  may  properly  take  notice  of  them,  and 
we  may  well  doubt  a  construction  of  *^*  a  law  which  shall  en- 
courage them  and  produce  such  results.  A  more  sensible  view 
to  take  would  seem  to  be  that  those  charged  with  the  making 
of  an  improvement  should  determine  definitely  what  is  wanted, 
■and  then  advertise  for  bids,  and  let  the  contract  to  the  lowest 
responsible  bidder,  leaving  him  to  procure  the  material  required 
as  best  he  may.  Such  is  the  view  entertained  by  many  emi- 
nent jurists.  There  are  others  who  have  thought  it  necessary 
to  eliminate  every  element  of  monopoly,  in  a  vain  effort  to  pre- 
vent any  corruption  whatever,  and  permit  the  use  of  no  mate- 
rials which  could  not  be  bought  in  the  open  market,  or  at  least 
from  competitive  bidders.  Such  a  case  is  Fishburn  v.  Chicago, 
171  111.  338,  63  Am.  St.  Rep.  336,  where  it  was  held  that  speci- 
fications could  not  lawfully  restrict  bidders  to  the  use  of  one 
kind  of  asphaltum,  which  was  produced  by  one  concern.  The 
strongest  argument  of  that  case  is  the  following,  which  prob- 
ably states  the  merits  of  the  question  as  strongly  as  it  can  be 
stated:  "But  it  may  be  said  that  cities,  in  the  construction  of 
public  improvements,  ought  to  have,  as  have  individuals  in  the 
construction  of  private  structures,  the  right  to  select  for  use 
the  article  or  substance  best  fitted  and  adapted  to  the  purpose, 
and  that  to  deprive  the  public  of  the  right  to  select  and  use 
such  superior  articles  is  opposed  to  public  policy,  and  positively 
disadvantageous  to  the  public.  The  force  of  this  argument 
must,  of  course,  be  admitted;  but,  upon  reflection,  it  is  readily 
seen  it  is  not  necessary  to  foster  and  create  a  monopoly,  and 
prevent  competition  in  the  letting  of  public  contracts,  by  pro- 
viding in  ordinances  that  a  certain  substance  or  article,  and 
no  other,  shall  be  used.  If  it  be  the  judgment  of  the  city 
council  that  the  most  suitable  and  best  material  to  be  used  in 
any  contemplated  improvement  is  the  product  of  some  par- 
ticular mine  or  quarry,  or  some  substance  or  compound  which 
is  in  the  control  of  some  particular  firm  or  corporation,  the 
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ordinance  might  be  so  framed  as  to  make  such  production,  sub- 
«tance,  or  compound  the  standard  of  quality  and  fitness,  and 
to  require  that  material  equal  in  all  respects  to  it  should  be 
employed.  An  ordinance  making  it  indispensable  that  an  ar- 
ticle or  substance  in  the  ***  control  of  but  a  certain  person 
or  corporation  shall  be  used  in  the  construction  of  a  public 
work  must  necessarily  create  a  monopoly  in  favor  of  such  per- 
son or  corporation,  and  also  limit  the  persons  bidding  to  those 
who  may  be  able  to  make  the  most  advantageous  terms  with 
the  favored  person  or  corporation.  If  all  the  ordinances 
adopted  by  the  city  council  of  the  city  of  Chicago  providing 
for  the  paving  of  streets  and  public  places  in  the  city  should 
select  the  stock  in  trade  of  a  particular  firm  or  corporation  as 
the  only  material  to  be  used  in  making  such  street  improve- 
ments, the  evil  would  be  intolerable;  and,  if  they  may  lawfully 
select  such  article  in  one  ordinance,  it  cannot  be  unlawful  to 
make  it  the  settled  policy  of  the  city  that  material  for  paving 
streets  should  be  purchased  of  but  one  seller.  Because  of  the 
error  of  the  court  in  ruling  the  proffered  testimony  was  inad- 
missible, the  judgment  must  be  reversed,  and  the  cause  re- 
manded."    This  case  seems  to  rest  on  Illinois  decisions. 

"We  are  cited  to  the  case  of  Dean  v.  Charlton,  23  Wis.  690, 
where  it  was  held:  "Where  a  city  was  empowered  by  its  charter 
to  improve  streets  at  the  expense  of  adjoining  lot  owners,  but 
required  to  let  all  such  work  to  the  lowest  bidder,  it  could  not 
contract  for  laying  a  pavement  at  the  expense  of  such  lot  own- 
ers, the  right  to  lay  which  was  patented,  and  owned  by  one 
firm." 

It  is  obvious  that  a  patented  article  is  much  more  certain 
to  be  the  subject  of  a  monopoly  than  brick  manufactured  from 
certain  clay  and  by  certain  parties,  and  therefore  much  more 
likely  to  require  the  application  of  the  rule  contended  for. 
Yet  this  court  has  held  that  such  may  be  specified  by  cities: 
Attorney  General  v.  Detroit,  SO  Mich.  263. 

Counsel  !=feek  to  draw  the  line  at  patented  articles;  but  we 
see  no  distinction  between  brick  made  by  the  Nelsonville  cora- 
f>any  under  patents,  and  brick  made  by  the  same  company,  but 
not  under  patents.  In  the  concurring  opinion  of  the  late  Chief 
Justice  Christinncy  in  the  case  cited,  he  places  a  construction 
upon  such  laws  as  that  under  discussion  which  commends  itself 
to  our  approval.  He  says:  ***  "TVhen  the  pavement  of  a  street 
is  in  contemplation,  there  are  two  kinds  of  competition  which 
it  is  very  desirable  to  create  among  those  who  may  wish  to 
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undertake  the  work:  1.  That  between  the  different  kinds  of 
pavement,  or  those  prepared  to  engage  in  putting  them  down; 
and  2.  That  between  parties  prepared  to  put  down  the  same 
kind.  It  is  the  latter  species  of  competition  only  which  the 
charter  requires  the  city  officers  to  take  measures  to  secure, 
and  it  is  for  this  purpose  only  that  it  requires  publication  of 

the  notice,  plans,  and  specifications But  those  bids  only 

which  had  reference  to  the  same  particular  kind,  and  to  the 
same  specifications,  could  be  considered  as  competing  bids,  for 
the  purpose  of  determining  who  was  the  lowest  bidder  within 
the  meaning  of  the  charter.'* 

In  Kilvington  v.  Superior,  83  Wis.  222,  it  was  held:  "The 
fact  that  the  mode  of  building  the  crematory  was  patented  did 
not  render  a  contract  therefor  invalid,  under  section  921  of 
the  Revised  Statutes  (requiring  it  to  be  let  to  the  lowest  bid- 
der), where  the  entire  work  was  done  at  the  general  expense  of 
the  village,  and  the  use  of  the  patent  was  offered  to  the  village 
and  to  all  contractors  at  a  fixed  price,  and  there  was  free  com- 
petition as  to  everything  else.  Dean  v.  Charlton,  23  Wis.  590, 
distinguished  and  limited." 

The  court  said:  ^HJpon  the  authority  of  Dean  v.  Charlton, 
23  Wis.  590,  it  is  contended  that,  as  the  mode  of  building  the 
crematory  was  a  patented  one,  the  contract  was  void,  on  the 
ground  that  there  could  not  be  fair  competition  in  bidding  for  . 
the  work,  which  by  the  charter  was  required  to  be  let  to  the 
lowest  bidder:  Rev.  Stats,,  sec.  931.  The  case  of  Dean  v. 
Charlton,  23  Wis.  590,  was  decided  by  a  divided  court,  and 
there  was  a  vigorous  and  able  dissenting  opinion  by  Chief  Jus- 
tice Dixon.  The  legislature  subsequently  validated  the  assess- 
ments so  held  void  in  that  case,  and  in  Mills  v.  Charleton,  29 
Wis.  400,  9  Am.  Rep.  578,  and  Dean  v.  Borchsenius,  30  Wis. 
236,  the  validity  of  this  legislation  was  sustained.  Since  that 
time  the  direct  question  involved  in  that  case,  which  was  in  re- 
spect to  assessments  against  abutting  lots  for  paving  the  street, 
has  not  been  before  the  court;  but  in  Dean  v.  Charlton,  23 
Wis.  590,  the  majority  *^^  of  the  court,  after  commenting 
upon  the  case  of  Harlem  Gaslight  Co.  v.  Mayor  etc.,  33  N.  Y. 
309,  expressly  disclaimed  deciding  whether  the  city  might  not 
have  contracted  for  laying  such  pavement  at  its  own  expense, 
under  its  general  municipal  powers,  which  is  really  the  question 
here  presented.  In  view  of  the  legislation  which  followed  Dean 
V.  Charlton,  23  Wis.  590,  and  the  fact  that  it  was  decided  by  a 
divided  court,  and  the  general  tenor  of  subsequent  decisions. 
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and  the  further  fact  that  patented  methods  and  processes  now 
enter  so  largely  into  various  classes  and  kinds  of  public  work, 
we  are  not  disposed  to  extend  the  rule  of  that  case  beyond  the 
particular  point  there  decided.  In  Hobart  v.  Detroit,  17  Mich, 
246,  97  Am.  Dec.  185,  and  Motz  t.  Detroit,  18  Mich.  515,  de- 
cided at  about  the  same  time,  a  contrary  conclusion  wa» 
reached;  and  in  Nicolson  Pavement  Co.  v.  Painter,  35  Cal.  699, 
and  Burgess  t.  Jefferson,  21  La.  Ann.  143,  the  rule  of  the  ma- 
jority of  the  court  in  Dean  t.  Charlton,  23  Wis.  690,  was  sus- 
tained. Since  then,  in  In  re  Dugro,  50  N.  Y.  513,  the  ques- 
tion has  been  decided  in  conformity  with  Hobart  v.  Detroit, 
17  Mich.  246,  97  Am.  Dec.  185,  and  other  like  cases;  and  in 
Yarnold  t.  Lawrence,  15  Kan.  126,  131,  Brewer,  J.,  notices 
the  diversity  of  judicial  opinion  on  the  question,  and  is  inclined 
to  favor  the  views  of  the  courts  of  Michigan  and  New  York: 
Baird  v.  Mayor  etc.,  96  N.  Y.  567. 

"In  the  present  case  there  was  a  definite,  well-settled  price 
for  the  patent  and  specifications,  at  which  it  was  held  and 
offered  to  the  city  and  all  contractors,  which  would  limit  the 
recovery  of  the  patentee,  so  that  in  fact  there  was  free  com- 
petition for  the  work  and  materials,  and  all  else  except  the 
patent.  The  city  had  the  benefit  of  all  the  competition  of 
which  the  nature  of  the  work  admitted;  and  in  such  cases, 
where  the  entire  work  is  done  at  the  general  expense  of  the  city, 
the  statute  ought  not  to  be  so  construed  as  to  exclude  the  city 
from  availing  itself  of  desirable  patented  works  or  improve- 
ments, as  to  which  there  is  but  one  price,  and  for  which  there 
can,  in  the  nature  of  the  case,  be  no  competition,  and  when  for 
performing  the  work  and  furnishing  materials  the  advantage 
of  competition  is  secured.  While  the  rule  of  Dean  v.  Charl- 
ton, 23  Wis.  590,  may  be  upheld  as  applied  to  assessments 
charged  against  abutting  lots,  where  the  lot  owners  have  the 
'Tight  secured  to  them  to  construct  in  front  of  their  property 
the  improvements  for  or  in  which  a  ***  patented  method  or 
process  is  used,  we  cannot  see  that  there  is  any  good  reason  to 
hold  that  the  statute  applies  to  the  patented  mode  or  process, 
when  in  respect  to  all  else  the  statutory  requirement  of  compe- 
tition is  secured.  Under  any  other  theory  a  municipal  corpora- 
tion would  be  obliged  to  forego  the  purchase  and  use  of  all 
patented  implements,  modes,  or  processes — a  result  which  we 
cannot  think  the  legislature  contemplated.** 

The  case  of  Mayor  etc.  v.  Bonnell,  57  N.  J.  L.  4*4,  51  Am. 
St.  Rep.  609,  is  in  point  also. 
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The  case  of  In  re  Dugro,  50  IT.  Y.  516,  sustains  the  anthotity 
to  use  patented  articles.  In  the  opinion  it  was  said:  "Section 
104  of  the  act  is  relied  upon  as  a  limitation  upon  the  powers 
of  the  common  council,  to  the  extent  of  a  prohibition  to  under- 
take any  work,  or  order  or  direct  the  making  or  paving  any 
street,  in  a  manner  or  with  a  material  which  will  not  admit 
of  competitive  bids  or  proposals.  It  requires  all  work  to  be 
done  and  supplies  to  be  furnished  by  contract  when  the  ex- 
penditure will  exceed  one  thousand  dollars,  and  directs  all  con- 
tracts to  be  made  or  let  after  an  advertisement  for  proposals, 
and  to  the  lowest  bidder.  The  statute  was  complied  with,  in 
that  the  proper  officers  of  the  city  did  advertise  for  bids  or 
proposals  for  paving  the  street,  and  the  contract  was  let  to  the 
only  bidder,  and  at  the  price  named  in  the  bid.  The  objection 
is  that  the  Nicolson  pavement  was  patented,  and  the  right  to 
lay  it  was  in  a  single  person  or  corporation,  and  that,  therefore, 
the  advertisement  being  for  bids  to  pave  the  street  with  that 
particular  pavement,  there  could  be  no  competition,  and  the 
form  of  advertising  for  and  receiving  bids,  and  acting  upon 
them,  was  but  a  form,  and  was  not,  and  could  not  be,  a  com- 
pliance with  the  act  looking  to  competition;  and  it  is  claimed 
that  the  contract  based  upon  the  proceedings  was  void,  and  the 
assessment  for  the  work  therefore  illegal. 

**It  is  urged,  because  a  statute  prescribing  general  rules  for 
the  exercise  of  the  powers  granted  to  the  municipal  corporation 
are  not,  in  all  their  detail,  applicable  to  every  case  that  may 
arise,  that  to  the  extent  they  cannot  be  applied,  the  powers  are 
annulled  and  cannot  be  exercised.  This  would  be  to  give  un- 
due effect  to  the  act  prescribing  the  forms  of  procedure,  and 
modal  in  its  character,  at  the  ****  expense  of  the  general  grant 
of  power.  Whether  the  corporate  authorities  could  or  should 
have  known  that  there  could  be  no  possible  competition  for  the 
work  (if  such  was  the  fact,  which  is  not  entirely  certain),  and, 
knowing  that,  could  or  should  have  made  a  contract  without  ad- 
vertising for  bids,  need  not  be  considered.  There  is  no  pre- 
tense of  fraud,  or  that  the  contract,  as  made,  was  not  a  provi- 
dent and  proper  contract,  and  reasonable  and  right  in  all  its 
terms  and  provisions,  so  that  the  form  of  advertising  and  re- 
ceiving bids  cannot  vitiate  it,  even  if  no  such  procedure  was 
necessary.  The  general  rule  is — and  this  case  does  not  form 
an  exception — that  statutes  prescribing  forms  of  procedure,  and 
providing  for  the  orderly  conduct  of  proceedings  by  public  offi- 
cers or  bodies,  are  only  obligatory  to  the  extent  and  in  cases 
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to  which  they  are  by  their  terms  applicable.  The  legislature 
cannot  be  presumed  to  have  intended  to  declare  that  no  power 
should  be  exercised,  or  work  done,  or  supplies  furnished,  unless 
of  a  character  that  would  admit  of  competitive  bids.  The  grant 
of  power  was  for  public  purposes,  and  the  discretion  vested  in 
the  common  council  was  in  the  interests  of  the  public;  and 
neither  the  public  nor  the  parties  to  be  benefited  by  local  im- 
provements can  be  deprived  of  the  benefit  of  this  discretion,  or 
the  right  to  the  best  or  most  improved  pavements,  because  full 
effect  cannot  in  a  particular  case  be  given  to  an  act  designed 
for  another  purpose,  to  wit,  to  regulate  the  erercise  of,  and  not 
to  limit,  the  power.  In  other  cases  in  this  court  a  like  statute 
intended  to  accomplish  the  same  purpose — that  is,  the  per- 
formance of  work  and  the  furnishing  of  supplies  at  the  lowest 
price  and  on  the  most  favorable  terms — although  sufficiently 
broad  in  its  terms  to  include  the  contracts  and  the  services  in 
question,  was  held  not  applicable  to,  and  therefore  as  not  em- 
bracing, them:  People  v.  Flagg,  17  N".  Y.  584;  Harlem  Gaslight 
Co.  V.  Mayor  etc.,  33  N.  Y.  309. 

**Thi8  case  is  not  within  the  precise  principle  ruled  in  those 
cases,  but  it  is  quite  analogous,  and  much  of  the  reasoning  of 
the  judges  who  then  spoke  for  the  court  is  entirely  applicable 
here.  A  thing  within  the  letter  is  not  within  the  statute  unless 
within  the  intention.  The  act  of  1870  can  have  full  effect  in 
cases  to  which  it  can  be  applied,  but  if  there  are  cases  to  which 
it  could  not  be  reasonably  applied,  they  are  not  within  the  in- 
tention, and  therefore  not  within  the  statute.  It  seems  to  be 
absurd  to  ****  say  that  all  powers  and  all  authority  is  by  neces- 
sary implication  taken  from  the  municipal  authorities,  except 
such  as  can  be  exercised  in  strict  conformity  to  this  one  pro- 
vision of  law;  that  this  section  of  the  law  of  1870  is  to  be  the 
touchstone  to  determine  the  limit  and  extent  of  the  powers 
vested  in  the  common  council,  and  that  all  other  acts  must  con- 
form to  it.  It  should  rather  be  interpreted  with  respect  to  the 
other  statutes  to  which  it  is  ancillary.  The  decisions  of  the 
courts  in  Wisconsin  are  advers^e,  while  the  Michigan  conrts  are 
in  accord  with  the  views  now  expressed.  If,  as  alleged,  there 
could  be  no  competition  for  the  paving  with  the  Nicolson  pave- 
ment, the  common  council  had  nevertheless  the  power  to  cause 
the  street  to  be  paved  with  it;  and  it  is  simply  a  case  not  within 
the  stntute,  although  the  words  are  brosd  enough  to  include  it. 
It  constitutes  one  of  the  net^epsflry  <»xcpptionB  to  it.  No  other 
question  was  presented  upon  this  appeal;  the  counsel,  in  terms, 
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limiting  the  discussion  to  the  operation  and  effect  of  the  pro- 
visions of  the  act  of  1870,  requiring  certain  contracts  to  be 
given  to  the  lowest  bidder  after  an  advertisement  for  proposals." 

In  Fones  Hardware  Co.  v.  Erb,  54  Ark,  651,  the  view  enter- 
tained by  Chief  Justice  Christiancy  was  approved.  The  Ar- 
kansas court  said:  "When  a  contract  to  build  a  bridge  is  to  be 
let,  there  are  two  kinds  of  competition  that  may  arise:  1.  That 
between  persons  desiring  to  build  different  kinds  of  bridges; 
and  2.  That  between  those  desiring  to  build  the  same  kind. 
And,  as  was  said  by  Judge  Christiancy  in  discussing  a  pro- 
vision similar  to  that  under  consideration,  the  bidding  which  it 
contemplates  is  of  the  latter  kind — bidding  for  the  same  par- 
ticular thing,  to  be  done  according  to  the  same  specifications; 
for,  says  he,  no  bids  for  different  kinds  of  work,  and  referring 
to  different  specifications,  could  be  recognized  as  coming  in 
competition  with  each  other,  for  the  purpose  of  determining  the 
lowest  bid,  within  the  requirement  of  this  section,  without  open- 
ing the  door  to  the  same  corrupt  combinations  and  furnishing 
facilities  for  the  same  fraudulent  practices  which  it  was  the  pur- 
pose of  this  provision  to  prevent:  Attorney  General  v.  Detroit, 
26  Mich.  263.'* 

This  rule  applied  to  patented  articles  should  extend  to  any 
desirable  article,  although  from  the  course  of  business  ^^^  its 
manufacturers  may  have  the  exclusive  sale  of  it.  It  is  not  a 
question  of  who  makes  or  sells  it,  but  of  quality.  In  this  case 
the  complainants  seek  to  apply  a  new  regulation,  viz.,  that  in 
all  such  cases  the  city  must  be  satisfied  with  some  other  article 
alleged  to  be  equally  good.  They  not  only  did  not  comply 
with  the  specifications,  by  naming  one  of  the  kinds  of  brick 
specified,  but  bid  upon  a  brick  the  name  of  which  was  not 
divulged,  and  they  now  ask  relief  upon  the  ground  that  such  a 
bid  should  have  been  considered.  Municipal  improvements 
afford  an  opportunity  for  corruption  and  jobbery,  and  the  pub- 
lic opinion  that  it  is  not  uncommon  may  be  justified.  This  is 
perhaps  unavoidable,  but  whether  it  is  or  not,  we  think  the 
remedy  is  not  that  suggested,  viz.,  to  deprive  the  cities  of  the 
power  to  get  what  is  desired,  and  compel  them  to  take  what  is 
not  wanted,  or  nothing.  We  think  the  law  is  complied  with, 
in  the  absence  of  actual  fraud  or  corruption,  when  specifications 
are  submitted  to  competitive  bidding,  although  some  article 
is  specified  which,  by  reason  of  a  patent  or  circumstances,  is  in 
the  hands  or  under  the  control  of  a  single  dealer. 

The  decree  will  be  reversed  and  the  bill  dismissed,  with  costa. 
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Grant,  C.  J.,  Moore  and  Long,  JJ.,  concurrelL 
Montgomery,  J.,  did  not  sit 


MUNIOIPAL  CORPORATIONS— PUBLIC  OONTRACTra— A  city 
is  not  prohibited  from  contracting  to  lay  Nicholson  pavement  by 
its  charter,  which  provides  that  no  contracts  shall  be  made  by  the 
city,  except  with  the  lowest  bidder,  although  the  right  to  lay  It  is 
patented,  and  owned  by  a  single  Individual,  who  was  the  only  bid- 
der: Hobart  v.  Detroit.  17  Mich.  246,  97  Am.  Dec.  185.  But  see. 
Dean  v.  Charlton,  23  Wis.  590,  99  Am.  Dec  206;  Ftshborn  v.  Chi- 
cago. 171  IlL  338,  63  Am.  St.  Rep.  288. 


MeliATN"  T.  HOWALD. 

[120  Michigan,  274.] 

WILLS— CONSTRUCTION— CHILDREN.— A  gift  made  by 
will,  to  talce  effect  upon  the  termination  of  a  life  estate,  of  a  speci- 
fied sum  to  each  of  the  children  of  a  certain  daughter  of  the  tes- 
tator, includes  not  only  her  children  In  being  at  the  death  of  the 
testator,  but  also  those  born  or  in  ventre  sa  mere  prior  t«  the  deatli 
of  the  life  tenant. 

W.  D.  Fast,  for  the  appellants,. 

S.  D.  Bishopp,  for  the  appellees. 

27»  HOOKER,  J.  Samuel  Helsel  died  leaying  i  will,  as  fol- 
lows: 

"That  I,  Samuel  Hel^l,  of  Amboy,  Hillsdale  Co.,  Michigan, 
being  of  sound  mind  and  aged  seventy-two  years,  do  hereby 
make  and  declare  this  to  be  my  last  will  and  testament: 

"First.  In  the  event  of  my  death,  I  give  and  bequeath  to  my 
wife  during  her  natural  life,  or  during  her  widowhood,  all  my 
real  estate,  wherever  situated,  to  use,  occupy,  and  have  all  of  tlie 
benefit  to  be  derived  therefrom ;  also  I  hereby  give  or  devise  to 
my  wife  two  horses  and  harness  and  wagon,  and  all  farming 
tools,  two  cows,  all  household  goods,  to  be  stipulated  same  as 
the  real  estate;  my  wife  to  keep  the  farm  and  buildings  in  good 
repair  and  pay  all  taxes  during  her  occupancy,  as  above  stipu- 
lated. 

*ln  the  event  of  the  death  of  my  wife,  or  her  remarrying, 
I  hereby  direct  that  my  property  shall  be  disposed  of  as  follows, 
to  wit: 

"To  my  son  Josiah's  children,  I  hereby  give  or  bequeath  the 
fum  of  one  hundred  dollars. 
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**To  my  daughter  Eebecca,  I  give  one  hundred  dollars. 

"To  my  daughter  Elizabeth,  I  give  one  hundred  dollars,  to 
be  divided  between  her  two  children  equally. 

"To  my  son  Samuel  Helsel's  child,  I  give  fifty  dollars  (child's 
name  Elizabeth). 

"To  my  daughter  Catherine's  two  children,  I  give  one  hun- 
dred and  fifty  dollars  each. 

"To  my  daughter  Mary  Ann,  I  give  to  each  of  hex  children 
one  hundred  dollars. 

"To  my  sons  Elias  and  Jacob  and  to  Edwin  Spitler,  I  hereby 
give  all  the  remainder  of  my  estate,  to  be  divided  equally  be- 
tween them,  share  and  share  alike;  and  I  hereby  direct  that  all 
personal  estate  that  I  may  die  possessed  of  shall  be  disposed  of 
and  held  until  the  event  of  the  death  or  remarrying  of  my  wife, 
and  then  divided  as  above  stipulated,  excepting  that  already 
mentioned  and  arranged  for  above  in  this  will;  the  farm  to  be 
well  taken  care  of,  and  no  timber  used  or  cut  except  what  may 
be  necessary  for  the  use  thereof,  in  keeping  in  repair.** 

Mary  Ann  Helsel  had  six  children.  Two  were  born  before 
the  testator's  death,  and  these  have  been  paid  one  hundred 
dollars  each.  Three  were  born  after  the  testator's  death,  and 
before  the  death  of  the  testator's  widow,  the  life  tenant,  and 
one  was  bom  a  few  days  after  her  death.  The  last  ^''®  four 
claim  to  be  entitled  to  the  sum  of  one  hundred  dollars  each, 
under  the  clause  contained  in  the  will,  i.  e.,  "to  my  daughter 
Mar}'  Ann,  I  give  to  each  of  her  children  one  hundred  dollars"; 
and  the  bill  is  filed  by  them  for  a  construction  of  the  will. 

It  is  contended  that  the  intention  that  each  child  of  Mary  Ann 
who  was  then  in  existence,  or  who  might  be  in  existence,  before 
the  time  fixed  for  distribution,  should  receive  one  hundred  dol- 
lars is  fairly  deducible  from  the  will.  A  cogent  argument  in  sup- 
port of  this  proposition  is  the  following,  taken  from  the  brief  of 
counsel;  *^ow,  the  question  is,  Did  Mr.  Helsel  intend  that  the 
children  who  might  be  born  after  his  death  to  Mary  Ann,  and  be- 
fore the  period  of  distribution,  should  take,  under  his  will,  one 
hundred  dollars  each?  "We  answer,  *Yes,*  because  he  very  clearly 
limited  and  designated  the  legatees  in  all  of  the  preceding  lega- 
cies, except  the  one  to  Josiah's  children,  to  whom  he  gave  on© 
hundred  dollars.  In  all  the  other  bequests  he  absolutely  limited 
the  gift  to  the  number  designated  and  th^  child  named.  He 
went  so  far  as  to  mention  the  name  of  the  child  of  his  son 
Samuel  Helsel.  And  from  this  we  conclude  that  he  intended 
all  of  the  children  of  Mary  Ann  in  being  at  the  period  of  dis- 
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tribution  should  take  under  this  clause,  in  view  of  the  fact  that 
he  had  postponed  the  time  of  enjoyment  of  the  legacies  till  the 

event  of  the  remarrying  or  death  of  his  widow Edward; 

L.  McLain  was  born  in  the  same  month  the  life  tenant  died^ 
In  law,  a  child  is  considered  born,  for  all  beneficial  purposes, 

while  in  the  mother's  womb Therefore  he  takes  as  well 

as  the  others,  under  this  clause." 

While  it  cannot  be  disputed  that  it  is  the  policy  of  the  law 
to  treat  estates  and  rights  in  property  as  vested,  when  practicable 
(see  Doe  v.  Considine,  6  Wall.  458),  there  are  cases  where  such 
rights  must  give  way  in  favor  of  other  persons.  "Thus,  where 
a  gift  to  a  class  is  to  take  effect  after  the  testator's  death,  the 
estate  given  will  be  cut  down  by  the  birth  of  others  who  come 
within  the  description  before  the  period  or  event  upon  which 
the  gift  is  to  take  effect  or  the  distribution  is  to  be  made;  such 
will  be  included  as  within  the  probable  intention  of  the  *"" 
testator.'*  In  McArthur  v.  Scott,  113  U.  S.  340,  a  gift  to  grand- 
children was  held  to  include  any  grandchild  of  the  testator  who 
might  be  born  after  the  testator's  death,  and  before  the  time 
of  distribution  fixed  by  the  will.  See,  also.  Doe  v.  Considine,. 
6  Wall.  458,  where  it  is  held  that  although  the  estate  be  vested 
under  the  devise,  to  take  effect  in  enjoyment  at  a  future  period, 
the  estate  vests  in  persons  as  they  come  in  esse,  subject  to  open- 
ing and  letting  in  others  as  they  are  born  afterward.  In  the 
case  of  Hall  v.  Hall,  123  Mass.  124,  it  was  said:  "It  is  a  testa- 
mentary gift  to  a  class  of  persons,  which  is  made  by  the  tes- 
tator to  take  effect  at  a  period  beyond  the  time  of  his  death; 
and  the  general  rule  applies  that  those  who  come  within  the 
description  before  the  period  or  event  upon  which  the  gift  is 
to  take  effect  or  the  distribution  is  to  be  made  will  be  included 
as  within  the  probable  intention  of  the  testator":  Fosdick  t. 
Fosdick,  6  Allen,  41;  Worcester  v.  Worcester,  101  Mass.  128; 
Hatfield  v.  Sohier,  114  Mass.  48. 

In  the  cn?e  quoted  from,  the  court  were  of  the  opinion  that 
the  grnndchilclrcn  took  contingent  interests,  which  did  not  im- 
mediately vest:  but  as  we  have  seen  from  the  case  of  Doe  v. 
Considine.  6  Wall.  458,  the  same  result  would  be  reached  if  it 
were  otherwise. 

In  Worcester  v.  Worcester,  101  Mass.  128,  it  was  said:  "When 
it  [a  testamentary  gift]  is  postponed  beyond  the  time  of  his 
[the  testator's]  death,  then  those  who  come  within  the  descrip- 
tion before  the  period  or  event  upon  which  the  gift  is  to  take 
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effect  or  the  distribuiion  is  to  be  made  will  ordinarily  be  in- 
cluded as  within  the  probable  intention  of  the  testator." 

There  is  a  class  of  cases  which  hold  that,  when  a  construction 
of  the  will  that  will  let  in  children  who  are  bom  after  the 
death  of  the  testator  has  the  effect  to  defer  the  distribution  of 
the  estate,  it  should  not  be  indulged,  and  in  such  cases  those 
children  will  not  be  considered  within  the  testator's  intention. 
Eingros'e  v.  Branham,  2  Cox  Eq,  Cas.  384,  is  such  a  case,  and 
children  born  after  the  testator's  death  were  excluded  because, 
inasmuch  ^"^^  as  each  additional  child  increased  the  amount  to 
be  taken  from  the  estate  under  the  provision  in  question,  the 
distribution  of  the  testator's  personal  estate  would  have  to  be 
postponed  until  the  amount  of  such  legacies  could  be  so  ascer- 
tained.    That  case  distinguished  the  case  of  Gilmore  v.  Severn, 

1  Brown  Ch.  582,  where  the  amount  of  the  fund  was  fixed,  and 
was  not  dependent  upon  the  number  of  beneficiaries.  Storrs  v. 
Benbow,  2  Mylne  &  K.  46,  supports  this  doctrine;  also,  Butler 
V.  Lowe,  10  Sim.  322. 

But  in  all  of  these  cases  the  birth  of  the  claimant  occurred 
after  the  period  fixed  for  distribution,  so  we  need  not  conclude 
from  them  that  the  death  of  the  testator  necessarily  determines 
the  rights  of  the  children.  If  the  right  to  have  the  property 
distributed  at  once  existed,  such  would  be  the  rule;  but  if  such 
right  was  definitely  and  certainly  fixed  by  a  subsequent  date  or 
contingency,  the  rule  might  be  different,  because,  until  that 
time  arrived,  the  effect  of  letting  after-bom  children  in  would 
not  be  to  postpone  the  date  of  distribution.  Hence,  such  cases 
are  not  within  the  rule,  because  not  within  the  reason  of  the 
rule.  Accordingly,  we  have  cases  which,  at  first  blush,  might 
tfeem  at  variance  with  this  principle,  but  which  are  not,  because 
of  the  deferred  time  for  distribution.  In  Mann  v.  Thompson, 
Kay,  645,  the  time  was  indefinite.     The  case  of  Myers  v.  Myers, 

2  McCord  Eq.  214,  16  Am.  Dec.  648,  contains  a  discussion  of 
this  distinction.  In  short,  until  the  time  for  distribution  ar- 
rives, unborn  children  are  in  the  same  position,  when  the  gross 
amount  of  the  legacies  depends  upon  the  number  of  legatees, 
as  they  are  where  a  gross  sum  is  bequeathed,  and  the  aliquot 
parts  are  to  depend  upon  an  indefinite  number  of  legatees.  The 
right  of  the  unborn  to  a  portion  of  such  a  fund  is  recognized 
in  Knorr  v.  Millard,  57  Mich.  268.  We  are  therefore  of  the 
opinion  that  the  court  erred  in  dismissing  the  complainants* 
■bill,  as  we  think  the  three  children  who  were  born  before  their 
grandmother  died  were  entitled  to  take  under  the  will. 


May,  1899.]  McLain  v.  Howald.  601 

Can  the  same  be  said  of  the  fourth,  who  was  born  after  ^''^ 
the  death  of  the  widow?  She  died  March  4th,  and  the  child 
Edward  was  born  before  April  Ist  of  the  same  year.  For  all 
purposes  of  construction,  a  child  en  ventre  sa  mere  is  considered 
as  a  child  in  esse,  if  it  will  be  for  its  benefit  to  be  so  considered. 
This  rule  waa  established  in  Doe  v.  Clarke,  2  H.  Black.  399. 
In  Clarke  ▼.  Blake,  3  Ves.  Jr.  673,  it  was  held  that,  under  a 
devise  to  all  of  the  children  of  A  except  B,  a  posthumous  child 
was  entitled  to  take:  See,  also,  Pierson  v.  Garnet,  2  Brown  Ch.^ 
47 ;  Cooper  v.  Forbes,  2  Brown  Ch.  63 ;  Freemantle  v.  Freeman- 
tie,  1  Cox  Eq.  Cas.  248.  "The  child  en  ventre  is  supposed  to 
be  actually  bom  at  the  period  of  distribution":  See,  also,  Mogg 
V.  Mogg,  1  Mer.  654;  BAwlins  v.  Eawlins,  2  Cox  Eq.  Cas.  425. 
10  American  and  English  Encyclopedia  of  Law,  624,  treats  such 
children  as  in  esse,  citing  numerous  authorities  in  support  of 
the  text.  This  is  in  accord  with  our  own  statutes:  2  Howell'a 
Statutes,  sees.  5546,  5784,  5809,  5847;  Chambers  v.  Shaw,  52 
Mich.  21 ;  Catholic  Ben.  Assn.  y.  Firnane,  60  Mich.  82.  It  may 
be  that  these  statutes  do  not  in  terms  cover  this  case,  but  they 
are  in  harmony  with  the  settled  rule  when  they  declare  that 
'"posthumous  children  are  considered  as  living  at  the  death  of 
their  parents":  2  Howell's  Statutes,  sec.  6784.  And  it  is  held 
that  such  children  may  sue  for  an  injury  or  loss  sustained 
while  en  ventre  .sa  mere:  27  Am.  &  Eng.  Ency.  of  Law,  420,  and 
note.  We  feel  justified  by  these  authorities  in  saying  that 
Edward  McLain,  being  in  esse,  though  en  ventre  sa  mere,  at  the 
time  of  the  death  of  the  life  tenant,  was  entitled  to  take  under 
the  will  with  his  older  brothers  and  sisters. 

It  follows  that  the  decree  must  be  reversed  and  a  decree  en- 
tered in  this  court  in  accordance  with  the  prayer  of  the  bill; 
costs  of  both  courts  to  be  paid  out  of  the  estate. 

The  other  justices  concurred. 


WIT.LS-CHILDREN.  WHO  INCLUDED  UNDER.— Where  a 
particular  estate  or  Interest  Is  carred  ont,  with  a  grift  over  to 
the  children  of  the  person  taklnj?  that  Interest,  or  the  children  of 
any  other  person,  such  jflft  will  enihrnce  not  only  the  persons  liv- 
ing at  the  death  of  the  testator,  hnt  all  who  subseqnently  may  come 
Into  existence  prior  to  the  period  of  dlstrlhiitlon:  See  the  mono- 
graphic note  to  Thomas  t.  Thomas.  73  Am.  St.  Rep.  41G-420. 

WILLS— CHILDREN  EN  VENTRE.— Under  a  devise  to  all  the 
children  of  a  certain  i>or8on,  a  posthumous  child  Is  entitled  to  take; 
and  under  a  f;lft  to  A  and  all  his  children  llvlntr  at  his  death,  a 
child  born  seven  months  after  his  death  may  take:  See  the  mono- 
graphic note  to  Thomas  v.  Thomas,  73  Am.  St.  Rep.  415. 
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SMALLEY  V.  BODINUS. 

[120  Michigan,  363.] 

NOTARY  PUBLIC  —  AFFIDAVIT  —  ADMINISTERING 
OATH  TO  COPARTNER.— A  notary  public  Is  without  authority  to 
administer  an  oath  to  an  affidavit  when  the  affiant  is  his  copartner 
and  the  matter  Is  one  in  which  the  firm  is  interested. 

Walker  &  Spalding,  for  the  appellants. 

S.  J.  Colby,  H.  Geer,  and  J.  H.  Cole,  for  the  appellee. 

•«»  HOOKER,  J.    Edwin  E.  Smalley  and  De  Witt  C.  Spauld- 
ing  were  copartners,  and,  aa  such,  had  a  claim  for  lumber  fur- 
nished by  them  to  one  Gardner,  who  put  it  into  a  house  belong- 
ing to  the  defendant,  upon  which  it  is  sought  by  this  proceeding 
to  enforce  a  lien.     The  statement  of  the  lien  which  was  filed 
appears  to  have  been  signed  and  sworn  to  by  Smalley  before 
Spaulding,  his  copartner,  and  the  defendant  claims  that  this 
rendered  the  statement  invalid,  upon  the  principle  that  the  in- 
terest of  Spaulding  disqualified  him  from  acting  in  the  prem- 
ises, and  the  statement  is  the  same  as  if  it  had  not  been  veri- 
fied.    It  is  urged  that  the  statute  confers  authority  on  any 
notary  to  administer  oaths,  and  we  are  cited  to  some  cases 
where  this  court  has  held  that  an  oath  may  be  administered  by 
a  solicitor  of  ^**  the  affiant.     But  that  presents  a  somewhat 
different  question,  as  in  that  case  the  attorney  cannot  be  said 
to  be  an  interested  party,  while  here  the  copartner  clearly  is  so. 
But  in  that  case  the  legislature  expressed  its  disapproval  of  the 
practice  by  forbidding  it  soon  after  the  decisions  were  filed. 
We  have  held  that  an  acknowledgment  of  a  deed  taken  by  the 
grantee  is  void:  Groesbeck  v.  Seeley,  13  Mich.  329;  Laprad  v. 
Sherwood,  79  Mich.  524.     Counsel  cite  cases  from  other  states 
supporting  this  proposition.     It  may  be  possible  to  draw  a 
distinction  between  an  acknowledgment  and  an  affidavit ;  but  it 
seems  to  us  that  the  same  reason  forbids  official  action  by  one 
who  is  to  be  benefited  in  both  cases.     Perhaps  no  great  hard- 
ship would  result  should  this  affidavit  be  held  valid,  inasmuch 
as  it  has  in  no  way  misled  anyone,  and  furthermore  states  the 
truth;  but  the  rule,  once  established,  would  be  applicable  to 
other  affidavits,  where  the  dangers  of  the  practice  would  be 
more  apparent. 
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The  decree  of  the  circuit  court  is  reversed  and  the  bill  dis- 
missed, with  costs  of  both  courts. 

The  other  justices  concurred. 


NOTARIES,  WHETHER  INTEREST  DISQUALIFIES.— The  at- 
torney  at  law  of  a  mortgagee  is  not  Incompetent  as  a  notai-y  public 
to  attest  the  execution  of  the  mortgage:  Jones  v.  Howard,  99  Ga. 
451,  59  Am.  St.  Rep.  231.  And  an  acknowledgment  of  a  mortgage 
is  not  rendered  invalid  by  the  fact  that  the  officer  before  whom 
it  is  made  negotiated  the  loan  secured  thereby,  and  was  a  partner 
of  the  mortgagor,  there  being  no  evidence  that  he  was  a  party 
in  interest:  See  the  monographic  note  to  Cooper  v.  Hamilton,  56 
Am.  St.  Rep.  802.  However,  it  seems  that  when  a  notary  is  a 
party  in  interest,  he  is  disqualified  to  take  the  acknowledgment  to 
any  writing:  Note  to  Wilkowski  t.  Halle,  85  Am.  Dec.  878. 


WEIDMAN  V.  SYMES. 
[120  Michigan,  657.] 

NEGOTIABLE  INSTRUMENTS  —  RIGHT  OP  TRANS- 
FEREE TO  FILL  BLANKS.— If  the  maker  delivers  a  negotiable 
instrument  containing  blank  spaces  intended  to  be  filled,  the  trans- 
feree has  implied  power  to  complete  the  instrument  by  filling  the 
blanks  in  the  way  contemplated  by  the  maker,  and  the  latter  is 
thereafter  liable  to  a  bona  fide  holder  without  notice. 

NEGOTIABLE  INSTRUMENTS— FILLING  BLANKS— LIA- 
BILITY OF  MAKER.— If  the  maker  of  a  note  fills  In  all  the  blanks 
upon  a  printed  form  except  the  one  intended  for  the  rate  of  interest. 
and  that  is  thereafter  filled  by  his  transferee  without  his  knowl- 
edge, he  is  liable  to  a  bona  fide  holder  without  notlCA. 

S.  S.  Miner,  for  the  appellant. 

Watson  &  Chapman,  for  the  appellee. 

**''  LONG,  J.  This  case  was  in  this  court  at  the  April 
term,  1898.  It  is  reported  in  116  Mich.  619.  On  the  trial 
of  the  case  in  the  court  below  from  which  that  appeal  was 
taken,  the  defendant  had  judgment.  The  case  was  reversed  in 
this  court,  and  remanded  for  a  new  trial.  The  new  trial  has 
been  harl,  and  judgment  has  again  passed  for  defendant,  under 
the  direction  of  the  court,  and  plaintiff  brings  error. 

It  appeared  that  on  September  27,  1890,  one  John  McBride 
borrowed  of  plaintiff  one  hundred  dollars,  and  gave  the  note 
in  question  as  security,  with  the  defendant  as  joint  maker.  The 
note  was  drawn  up  by  defendant  and  signed  by  him  in  the 
Exchange  Hotel,  in  Owosso.     He  handed  it  to  McBride,  who 
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took  it  to  the  plaintiff,  who  was  only  a  short  distance  away,  and 
received  from  plaintiff  one  hundred  dollars.  The  *'*  defendant 
testified  that,  at  the  time  he  signed  the  not€,  no  interest  waa 
stated  in  it.  The  note  was  put  in  evidence,  and  appears  upon 
its  face  to  draw  ten  per  cent.  There  were  two  blank  spaces, 
and  one  is  filled  with  the  words  "ten  (10)  per  cent,"  and  the 
other  with  the  figures  "10,"  indicating  ten  per  cent.  The  plain- 
tiff testified  that,  when  he  received  the  note,  these  spaces  were 
filled  as  the  note  now  appears,  and  that  there  was  nothing  on 
its  face  to  indicate  that  it  had  been  altered  or  changed;  that 
about  three  months  before  this  suit  was  commenced,  he  met 
the  defendant,  and  informed  him  that  the  note  had  not  been 
paid,  when  defendant  asked  him  if  the  interest  had  been  paid, 
and  said  he  would  see  McBride  in  regard  to  the  note;  that  the 
interest  had  been  paid  upon  the  note  each  year  until  about 
the  time  suit  was  commenced.  McBride  was  not  called  as  a 
witness.  The  plaintiff  further  testified  that,  on  the  trial  in 
the  justice's  court,  defendant  testified  that  when  he  drew  the 
note  and  handed  it  to  McBride,  he  left  the  interest  spaces 
unfilled,  and  knew  that  McBride  was  to  get  the  money  on  it 
from  the  plaintiff. 

At  the  close  of  the  testimony  the  plaintiff  asked  the  court 
to  charge  the  jury:  '^n.  this  case,  it  appears  from  the  undisputed 
evidence  that  defendant  drew  and  signed  the  note  in  question, 
except  the  words  'ten  (10)  per  cent,*  and  also  the  figures  '10,* 
which  spaces  he  permitted  to  remain  in  blank;  that  the  note 
was  then  handed  to  the  other  maker  of  the  note,  John  McBride, 
who  took  it  and  delivered  it  to  plaintiff,  and  received  the 
full  amount  of  the  note,  one  hundred  dollars;  and  that  at  the 
the  time  it  was  delivered  to  plaintiff  the  blank  spaces  had  been 
filled  by  writing  in  the  words  'ten  (10)  per  cent'  and  the  figures 
*10.'  This  being  true,  the  defendant  would  be  guilty  of  neg- 
ligence; and  it  appearing  that  the  plaintiff  did  not  know  that 
the  note  had  been  changed  since  Symes  had  signed  it — there 
being  nothing  upon  the  face  of  said  note  to  indicate  that  the 
note  had  been  changed — the  plaintiff  would  be  a  bona  fide 
holder,  and  would  be  entitled  to  recover  the  amount  of  the  note 
at  the  present  time." 

This  request  was  refused  and  the  court  directed  the  ®^  ver- 
dict in  favor  of  defendant.  Counsel  for  plaintiff  contends  that 
the  rule  is  that,  where  one  delivers  a  writing  containing  blank 
spaces  meant  to  be  filled,  the  transferee,  at  least  in  the  case 
of  negotiable  paper,  has  implied  authority  to  complete  the  in- 
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fitriunent  by  filling  the  blanks,  in  the  way  contemplated  by  the 
maker,  with  matter  in  general  conformity  to  the  character  of 
the  instrument. 

This  request  should  have  been  given.  The  rule  is  laid  down 
by  2  Daniel  on  Negotiable  Instruments,  section  1405,  that: 
"There  is  a  general  principle  which  pervades  the  universal  law 
merchant,  respecting  alterations — a  principle  necessary  to  the 
protection  of  the  innocent  and  prudent  from  the  negligence 
and  fraud  of  others.  That  is  that  when  the  drawer  of  the  bill 
or  the  maker  of  the  note  has  himself,  by  careless  execution 
of  the  instrument,  left  room  for  any  alteration  to  be  made, 
either  by  insertion  or  erasure,  without  defacing  it  or  exciting 
the  suspicions  of  a  careful  man,  he  will  be  liable  upon  it  to  any 
bona  fide  holder  without  notice,  when  the  opportunity  which 
he  has  afforded  has  been  embraced,  and  the  instrument  filled 
up  with  a  larger  amount  or  different  terms  than  those  which 
it  bore  at  the  time  he  signed  it.  The  true  principle  applica- 
ble to  such  cases  is  that  the  party  who  puts  his  paper  in  cir- 
culation invites  the  public  to  receive  it  of  anyone  having  it 
in  possession  with  apparent  title,  and  he  is  estopped  to  urge 
an  actual  defect  in  that  which,  through  his  act,  ostensibly  has 

none The  inspection  of  the  paper  itself  furnishes  the 

only  criterion  by  which  a  stranger  to  whom  it  is  offered  can 
test  its  character,  and,  when  the  inspection  reveals  nothing  to 
arouse  the  suspicions  of  a  prudent  man,  he  will  not  be  permitted 
to  suffer  when  there  has  been  an  actual  alteration":  See,  also, 
Garrard  t.  Haddan,  67  Pa.  St.  82,  5  Am.  Rep.  412;  Visher  t. 
Webster,  8  Cal.  109;  Rainbolt  v.  Eddy,  34  Iowa,  440,  11  Am. 
Rep.  152;  Harvey  t.  Smith,  65  111.  224 — all  of  them  holding 
to  the  rule  laid  down  in  Daniel  on  Negotiable  Instruments. 

The  note  in  suit  reads,  as  defendant  claims  it  was  dtawn 
and  left  hia  hands,  as  follows: 

*0wo8B0,  Sept.  27,  18P0. 

"On  or  before  one  year  after  date,  I  promise  to  pay  to 
•••  the  order  of  William  Weidman  one  hundred  dollars  at 
.  Value  received,  with  interest  tt  per  cent  per  an- 
num.                                     (Signed)    "JOHN  McBRIDE. 

"GEO.  B.  SYMES." 

Ab  the  note  was  produced  on  the  trial,  it  appeared  that  the 
first  blank  space  was  filled  by  words  and  figures  as  follows: 
"Ten  (10)  per  cent,**  and  the  second  blank  space  by  the  figures 
"10."     The  plaintiff  may  well  have  been  deceived  when  the 
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note  was  handed  him  by  McBride  with  the  blank  spaces  so  filled. 
The  defendant  was  negligent  in  leaving  these  spaces  blank.  The 
note  was  a  printed  one,  except  the  date,  date  of  pajonent,  name 
of  payee,  and  amoimt.  The  rule  contended  for  should  Lave 
been  applied  by  the  court.  The  learned  judge  in  his  charge 
to  the  jury,  however,  seemed  to  think  that  the  cases  of  Holmes 
V.  Trumper,  22  Mich.  427,  7  Am.  Eep.  661,  Miller  v.  Finley, 
26  Mich.  249,  12  Am.  Eep.  306,  and  Bo-adley  v.  Mann,  37 
Mich.  1,  laid  down  a  different  rale.  In  this  the  court  was  in 
error.  In  Holmes  v.  Trumper,  22  Mich.  427,  7  Am.  Rep.  CHI, 
there  was  no  blank  space  left  to  be  filled.  The  words  "10  per 
cent"  were  added  at  the  end  of  the  note.  In  Miller  v.  Finley, 
26  Mich.  249,  12  Am.  Eep.  306,  the  alteration  was  by  procur- 
ing another  signer  to  the  note.  And  in  Bradley  ▼.  Mann,  37 
Mich.  1,  the  words  "with  interest  at  10  per  cent**  were  added 
at  the  end  of  the  note,  after  the  words  **Value  received." 

The  court  was  also  in  error  in  directing  the  verdict  in  favor 
of  defendant.  It  is  true  that  the  defendant  testified  that  these 
spaces  were  not  filled  when  the  note  left  his  hands,  yet  there 
were  circumstances  surrounding  the  case  from  which  the  jury 
might  find  that  the  defendant  was  mistaken  in  this.  He  know 
that  McBride  was  negotiating  a  loan  with  the  plaintiff,  and 
that  this  note  was  given  as  security  for  it.  When  the  plaintiff 
vras  pressing  for  pajTuent,  it  is  claimed  that  he  asked  if  the 
interest  had  been  paid  upon  it.  If  this  is  correct,  it  might 
raise  a  question  in  the  minds  of  the  jury  whether  the  spaces 
"were  not  filled  at  the  time  the  note  left  defendant's  hands,  or 
whether  the  *®^  filling  in  of  the  spaces  was  not  authorizred  by 
him.  This  was  a  (Question  for  the  jury,  as  we  held  in  the  former 
opinion. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


NEGOTIABLE  INSTRUMENTS  EXECUTED  IN  BLANK  and 
Intrusted  by  the  maker  to  another  carry  on  their  face  the  implied 
authority  to  fill  up  the  blanks,  and  perfect  the  paper  in  conformity 
with  the  apparent  object  of  the  blanks;  and  the  maker  cannot  com- 
plain, as  against  a  bona  fide  holder,  that  the  person  to  whom  he 
intrusted  the  paper  violated  the  confidence  reposed  In  him:  See  the 
monographic  note  to  Bedell  v.  Herring,  11  Am.  St.  Rep.  316.  So, 
where  a  blank  left  in  a  promissory  note  is  fl:lled  with  the  rate  of 
interest,  this  does  not  avoid  the  note  in  the  hands  of  a  bona  fide 
holder:  Extended  note  to  Draper  v.  Wood,  17  Am.  Rpp.  103.  But 
see  the  note  to  Fordvce  v.  Kosminski.  4  Am.  St.  Rep.  25,  26;  Conger 
V.  Orabtree,  88  Iowa,  536,  45  Am.  St.  Rep.  249. 
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THEOPOLD  V.  DEIKE. 
[76  Minnesota,  121.] 

AliTBRATION  OF  INSTRUMBNTS-WHAT  IS  NOT.— An 
erasure,  by  the  holder  of  a  promissory  note,  of  an  Indorsement  of 
payment  thereon,  although  fraudulently  made,  is  not  such  an  al- 
teration of  the  note  as  will  avoid  it,  because  such  an  indoi'sement  is 
no  part  of  the  contract  evidenced  by  the  original  note. 

EVIDENCE— PAROL.— A  MEMORANDUM  OP  A  PARTIAL 
PAYMENT  INDORSED  by  the  holder  on  the  back  of  a  promissory 
note  is  a  mere  acknowledgment,  in  the  nature  of  a  receipt  of  pay- 
ment, which  is  open  to  contradiction  or  explanation  by  paroL 

Action  upon  a  note.  A  judgment  was  entered  in  pursuance 
of  an  order  granting  a  motion  for  judgment  on  the  pleadinj^ 
in  favor  of  the  plaintiflF,  and  the  defendant  appealed. 

Thomas  H.  Quinn,  for  the  appellant. 

A.  D.  Keyes,  for  the  respondent 

***  MITCHELL,  J.  Action  upon  a  promissory  note  exe- 
cuted by  the  defendants  to  the  plaintiff  on  November  14,  1893, 
and  payable  in  ninety  days.  The  facts  alleged  in  the  answer 
are  that  on  January  30,  1894,  the  defendants  paid  plaintiff 
upon  the  note  the  sum  of  one  hundred  and  forty-eight  dollars 
and  twelve  cents,  which  plaintiff  indorsed  on  the  note  as  a 
payment  thereon;  that  subsequently  the  plaintiff,  for  the  pur- 
pose of  cheating  and  defrauding  the  defendants,  erased  this 
indorsement  of  payment  from  the  note,  so  that  it  ^*  does 
not  now  appear  thereon,  and  then  brought  this  action  to  re- 
cover the  full  amount  of  the  note. 

(M7) 
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The  contention  of  the  defendants  is  that  this  erasure  of  the 
indorsement  of  the  payment  constituted  a  fraudulent  material 
alteration  of  the  instrument  in  the  sense  of  a  mutilation  of  the 
note,  which  avoided  it  as  to  all  parties  not  consenting  to  it. 
The  point  is  without  merit. 

To  constitute  a  mutilation  of  a  note  or  other  contract  which 
will  avoid  it,  there  must  be  some  change  or  alteration  in  the 
writing  constituting  the  evidence  of  the  contract  so  as  to  make 
it  another  and  different  instrument,  and  no  longer  evidence 
of  the  contract  which  the  parties  made.  The  ground  upon 
which  the  doctrine  rests  is  that  such  an  alteration  avoids  the 
instrument;  that  it  destroys  the  identity  of  the  contract.  A 
memorandum  of  a  payment  indorsed  by  the  holder  on  the  back 
of  a  promissory  note  is  no  part  of  the  contract  of  the  parties. 
The  original  note,  which  constituted  the  evidence  of  their  con- 
tract, remains  intact.  The  memorandum  of  payment  is  merely 
evidence  against  the  holder  of  the  fact  of  the  payment,  and 
is  of  no  more  effect  than  if  made  on  a  separate  piece  of  paper: 
Cambridge  Sav.  Bank  v.  Hyde,  131  Mass.  77,  41  Am.  Rep.  193. 
Writing  on  the  back  of  an  instrument  may  be  such  as  to  form 
a  part  of  the  contract  itself,  and  in  such  a  case  an  alteration 
of  the  indorsement  would  constitute  an  alteration  of  the  writ- 
ten evidence  of  the  contract  of  the  parties ;  but  a  memorandum 
of  a  partial  payment  indorsed  by  the  holder  on  thfe  back  of 
a  promissory  note  is  not  of  this  character.  It  is  neither  a  con- 
tract nor  any  part  of  a  contract,  but  a  mere  acknowledgment, 
in  the  nature  of  a  receipt  of  payment,  which  is  open  to  con- 
tradiction or  explanation  by  parol:  Sears  v.  Wempner,  27  Minn. 
351. 

Judgment  affirmed. 


AN  ALTERATION  OP  AN  INSTRUMENT,  which  does  not 
change  its  legal  effect,  does  not  vitiate  it  as  to  a  party  who  does 
not  consent:  Note  to  Aubuchon  v.  McKnlght,  13  Am.  Dec.  502. 
Words  written  on  the  back  of  a  note  are  prima  facie  no  part  of 
the  contract:  Note  to  Palmer  v.  Largent,  25  Am.  Rep.  483. 

PAROL  EVIDENCE  IS  ADMISSIBLE  TO  EXPLAIN  A  RE- 
CEIPT: Bulwinkle  v.  Cramer,  27  S.  O.  376,  13  Am.  St  B«p.  646; 
McKinney  y.  Harvie,  88  Minn.  18,  8  Am.  St  Bep.  640. 
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MINNEAPOLIS  SASH  AND  DOOE  COMPANY  y.  METRO- 
POLITAN BANK. 
[76  Minnesota,  136.] 

BANKS  —  DUTT  OF,  AS  COLLECTION  AGENTS  —  EM- 
PLOYMENT OF  SUBAGENT.— For  the  purposes  of  collection,  a 
collecting  bank  must  employ  a  suitable  subagent,  when  a  subagent 
is  necessary.  It  must  not  transmit  a  check,  payable  at  a  distant 
place,  directly  to  the  bank  by  which  payment  is  to  be  made,  with 
the  request  that  a  remittance  be  made  therefor,  as  no  one  can 
be  deemed  a  suitable  agent  to  enforce,  in  behalf  of  another,  a  claim 
against  himself. 

BANKS  —  NEGLIGENCE  IN  SELECTING  COLLECTING 
AGENT— NOTICE.— A  bank  receiving  a  check  upon  another  bank 
for  collection  in  a  distant  place  cannot,  where  loss  ensues,  justify 
or  excuse  its  negligence  in  selecting  the  drawee  of  the  check  as 
a  subagent  for  its  collection  by  a  notice  printed  upon  the  plaintiff's 
pass-book,  in  which  the  bank  declares  that,  in  receiving  checks  or 
drafts  on  deposit,  or  for  collection,  it  acts  only  as  agent  for  its  cus- 
tomer, and  that  "when  forwarding  items  to  other  points,  we  select 
agents  who  are  responsible  according  to  our  judgment  and  means 
of  knowledge,  but  we  assume  no  risk  or  responsibility  on  account 
of  their  omissions,  negligence,  or  failure,  should  any  occur." 

BANKS  —  NEGLIGE^'CE  IN  SELECTING  C0LLEX3TING 
AGENT— USAGE  AND  CUSTOM.— A  bank  receiving  a  check  upon 
another  bank  for  collection,  in  a  distant  place,  cannot,  where  loss 
ensues,  justify  or  excuse  its  negligence  in  selecting  the  drawee  of 
the  check  as  a  subagent  for  its  collection  by  showing  that  it  is 
usual  and  customary  for  banks  to  send  checks  and  drafts,  payable 
by  other  banks  at  distant  points,  to  the  drawee  directly,  by  mail, 
provided  there  is  no  other  bank  of  goud  btaudiug  in  the  same  town. 
Usage  and  custom  do  not  justify  negligence. 

BANKS  — NEGLIGENCE  IN  SELECTING  COLLECTING 
AGENT— KESULT.— A  bank  receiving  for  collection  a  check  paya- 
ble by  another  bank  at  a  distant  point  cannot,  in  case  of  nonpay- 
ment, escape  liability  for  Its  negligence  In  sending  the  check  di- 
rectly to  the  drawee,  by  showing  that  the  result  would  have  been 
the  same  had  a  third  party  been  selected  to  present  the  check. 

Action  to  recover  damages  for  the  negligence  of  the  defend- 
ant in  failing  to  collect  a  check  left  with  it  on  July  29,  1896, 
for  such  purpose.  It  was  drawn  by  one  J.  K.  Norton  on  the 
Mapleton  Bank  of  Mapleton,  Minnesota,  and  payable  to  the 
plaintiff's  order.  This  was  the  only  bank  in  Mapleton.  The 
defendant,  on  the  same  day,  sent  the  check,  by  mail,  to  the 
Mapleton  Bank  for  collection  and  payment.  This  bank  post- 
poned a  remittance  for  three  days  and  then  sent  a  draft  to 
the  defendant,  drawn  on  the  National  Citizens'  Bank  of  Mnn- 
kato,  Minnesota,  which  was  received  by  the  defendant  on 
August  5,  1896.  This  draft  was  sent  by  the  defendant  to  the 
Merchants'  National  Bank  of  St.  Paul,  Minnesota,  for  collec- 
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lion.  On  August  15,  1896,  the  Mapleton  Bank  suspended  pay- 
ment, and  on  August  20,  1896,  the  defendant  bank  was  noti- 
fied of  the  dishonor' of  the  draft.  A  notice,  stated  in  the  sec- 
ond section  of  syllabus,  supra,  was  printed  on  the  plaintiff's 
pass-book,  and  the  custom  stated  in  the  opinion  was  shown. 
The  court  found  that,  in  opening  an  account  with  the  defend- 
ant and  becoming  a  regular  customer,  the  plaintiff  assented  to 
the  terms  and  conditions  of  the  notice  to  customers,  thus( 
forming  a  valid  and  binding  agreement  between  the  parties; 
that  the  custom  mentioned  was  valid  and  binding  on  the  par- 
ties; that  they  contracted  with  reference  thereto;  and  that  the 
<[efendant  was  not  negligent,  but  was  entitled  to  judgment.  The 
plaintiff  appealed. 

Penney  &  McMillan,  for  the  appellant. 

John  T.  Baxter,  for  the  respondent. 

**2  COLLINS,  J.  On  the  admitted  facts  in  this  case,  the 
only  question  necessarily  to  be  determined,  in  our  opinion,  is 
whether  defendant  bank,  doing  business  at  Minneapolis,  was 
negligent  when  it  sent  by  mail,  and  for  collection,  the  Norton 
check  directly  to  the  bank  of  Mapleton,  one  hundred  and  seven- 
teen miles  distant,  upon  which  bank  the  check  was  drawn,  loss 
having  resulted  by  reason  of  the  adoption  of  this  method  of  pre- 
senting the  paper  for  payment.  The  defendant  seeks  to  justify 
its  procedure  upon  the  ground  that  it  had  restricted  its  liability 
io  its  depositors,  when  collecting  checks  and  drafts,  by  means 
of  the  notice  printed  upon  its  depositors'  bank  or  pass  books, 
of  which  notice  plaintiff's  secretary  had  actual  knowledge;  and 
also  because  of  a  well-settled  usage  and  custom  then  prevailing 
in  banks;  and,  further,  because  the  same  result  would  have 
ensued  had  another  correspondent  been  selected. 

1.  Although  the  defendant  had  limited  its  liability  so  that 
when  **^  receiving  checks  or  drafts  for  collection,  or  on  de- 
posit, it  acted  as  an  agent  only  in  forwarding  these  items  to 
other  points  for  collection,  it  was  only  bound  to  select  agents 
who  were  responsible,  according  to  its  judgment  and  means  of 
knowledge,  and  assumed  no  risk  or  responsibility  on  account  of 
their  omission  or  neglect  or  failure,  defendant  was  obliged  to 
-exercise  reasonable  care  and  diligence,  in  adopting  a  method  of 
presenting  the  check  in  question  to  its  drawee  for  payment, 
in  selecting  its  agent.  Now,  can  it  be  held  that  defendant  ex- 
ercised reasonable  care  when  it  sent  the  check  by  mail  to  the 
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very  party  most  interested  against  the  payee  and  principal, 
thus  placing  such  principal  entirely  in  the  hands  of  its  adver- 
sary. Norton  had  ample  funds  on  deposit  when  he  drew  the 
check,  and  also  when  the  cheek  reached  the  drawee,  presumably 
on  July  Slst,  at  the  opening  of  business  hours.  It  was  im- 
portant that  it  should  speedily  be  presented  for  payment,  in  or- 
der to  fix  his  liability  in  case  of  nonpayment.  This  was  of  the 
utmost  importance  to  both  payee  and  maker,  in  order  that  tha 
interests  of  each  might  be  protected.  The  interest  of  the 
drawee  would  naturally  be  to  procrastinate,  and  possibly  this 
would  be  its  inclination.  It  seems  to  be  settled  by  all  of  the 
authorities  that:  "For  the  purposes  of  collection,  the  collect- 
ing bank  must  employ  a  suitable  subagent.  It  must  not  trans- 
mit its  checks  or  bills  directly  to  the  bank  or  party  by  whom 
payment  is  to  be  made,  with  the  request  that  remittances  be 
made  therefor.  It  is  considered  that  no  firm,  bank,  corpora- 
tion, or  individual  can  be  deemed  a  suitable  agent,  in  con- 
templation of  law,  to  enforce,  in  behalf  of  another,  a  claim 
against  itself":  1  Daniel  on  Negotiable  Instruments,  sec.  328a; 
3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  809;  Drovers'  Nat.  Bank 
V.  Anglo-American  Packing  etc.  Co.,  117  111.  100,  57  Am.  Rep. 
855;  Merchants'  Nat.  Bank  v.  Goodman,  109  Pa.  St.  422,  58 
Am.  Rep.  728;  Wagner  v.  Crook,  167  Pa.  St.  259,  46  Am.  St. 
Rep.  672;  German  Nat.  Bank  v.  Bums,  12  Colo.  539;  Anderson 
V.  Rodgers,  53  Kan.  542;  27  L.  R.  Ann.  248,  and  note,  in  which 
the  authorities  are  carefully  considered. 

The  truth  of  the  remark  as  to  the  unsuitability  of  the 
drawee  of  a  check  as  the  agent  selected  to  enforce  its  collec- 
tion, and  what  may  be  expected  if  the  practice  is  upheld,  is 
well  illustrated  by  the  facts  now  before  us.  As  before  stated, 
the  check  must,  in  due  course  of  mail,  have  reached  Mapleton 
on  the  morning  of  July  3l8t.  Had  it  been  in  the  hands  of 
a  properly  designated  third  party,  it  would  ***  have  been  pre- 
sented and  paid  that  day.  The  proceeds  would,  if  properly 
transmitted,  havie  reached  defendant  on  the  morning  of  August 
Ist  OT  2d.  Even  if  the  payment  had  then  been  made,  as  it 
finally  was,  in  s  check  upon  the  Mankato  bank,  and  defendant 
had  pursued  the  course  it  did  as  to  its  collection,  no  loss  would 
have  resulted.  But  instead  of  accounting  for  the  Norton  check, 
80  that  defendant  would  receive  the  proceeds  as  early  as  Au- 
gust 2d.  the  Mankato  check  was  made  out  on  August  4th,  and 
came  to  defendnnt's  hands  the  next  day.  With  sufficient  funds 
in  its  hands  to  meet  the  check,  the  Mapleton  bank  poetponed 
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a  remittance  for  three  days,  and  then  sent  a  check,  which 
proved  to  be  worthless  when  seasonably  presented  for  payment. 

2.  We  have  stated  the  grounds  upon  which  defendant  at- 
tempts to  justify.  It  did  show  that  it  was  usual  and  customary 
for  banks  to  send  checks  and  drafts,  payable  by  other  banks 
at  distant  points,  to  the  drawee  direct,  and  by  mail,  provided 
there  was  no  other  bank  of  good  standing  in  the  same  town, 
while  plaintiff  was  allowed  to  prove  that  an  express  company, 
whose  business  it  was  to  collect  and  transmit  moneys  had  of- 
fices in  both  places.  We  fail  to  see  what  possible  effect  upon 
a  case  of  this  kind  the  fact  that  the  drawee  is  the  only  bank 
in  good  standing  in  the  town  can  have  upon  the  duty  of  a 
bank  which  undertakes  a  collection.  Any  reason  for  such  a 
course  is  equally  as  sound  where  there  are  two  or  more  banks 
in  the  town  as  where  there  happens  to  be  but  one.  While  the 
syllabus  of  one  of  the  cases  cited  in  support  of  counsel's  propo- 
sition (Western  v.  Sadilek,  50  Neb.  105,  61  Am.  St.  Rep.  550) 
may  justify  him,  the  opinion  does  not. 

We  cannot  agree  with  counsel  that  the  usage  and  custom  here 
relied  upon  is  a  defense  to  the  claim  that  defendant  was  negli- 
gent when  forwarding  this  check  to  the  Mapleton  Bank  for 
presentation  and  payment.  As  a  general  rule,  usage  and  cus- 
tom will  not  justify  negligence.  It  may  be  admitted  that  such 
a  course  is  frequently  adopted,  but  it  must  be  at  the  risk  of 
the  sender,  who  transmits  the  evidence  of  indebtedness  upon 
which  the  right  to  demand  payment  depends  to  the  party  who 
is  to  make  the  payment.  Such  a  usage  and  custom  is  opposed 
to  the  policy  of  the  law,  unreasonable  and  invalid.  It  was  so 
decided  in  Drovers'  Nat.  Bank  v.  Anglo-American  Packing  etc. 
Co.,  117  111.  100,  57  Am.  Rep.  855,  and  Merchants'  i*^  jq-^t. 
Bank  v.  Goodman,  109  Pa.  St.  432,  58  Am.  Eep.  728.  Counsel 
for  defendant  has  cited  two  cases  from  the  English  Law  Re- 
ports and  three  from  the  New  York  court  of  appeals  as  author- 
ity upon  this  question.  An  examination  of  these  cases  will 
show  that  this  exact  question  was  not  decided:  See  Anderson  v. 
Rodgers,  27  L.  R.  Ann.  248,  note,  supra. 

3.  Counsel  for  defendant  also  urge  that  plaintiff  ought  not 
to  recover,  because  the  result  would  have  been  the  same  had  an- 
other correspondent  been  selected  to  present  the  check.  This 
assumes  ihat  a  third  party  would  have  waited  until  August 
4th  for  payment,  and  then  would  have  accepted  a  check  upon 
the  Mankato  bank  as  payment,  which  would  have  been  trans- 
mitted to  defendant  August  5th.    Such  an  assumption  reflects 
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seriously  upon  the  ordinary  methods  of  bank  oflBcers,  and  is 
without  foundation.  Primarily,  the  loss  to  plaintiff  grew  out 
of  the  fact  that  defendant  negligently  selected  an  unsuitable 
party,  the  payee,  to  present  the  check,  to  compel  payment,  or, 
in  case  of  refusal,  to  protect  its  rights,  as  against  Norton,  by 
due  protest  and  notice  of  nonpayment.  We  need  not  discuss 
the  further  contention  that  payment  of  the  Norton  check  could 
only  be  made  in  money. 

The  order  refusing  a  new  trial  is  reversed,  and,  on  the  find- 
ings of  fact,  judgment  must  be  ordered  in  plaintiff's  favor  in 
the  court  below,  unless  such  court,  in  its  discretion,  grants  a 
new  trial. 

START,  C.  J.,  dissenting.  I  dissent.  Under  the  undisputed 
evidence  in  this  case,  as  to  the  universal  custom  of  banks  in 
collecting  paper  drawn  upon  a  bank  in  good  standing,  which 
is  the  only  bank  at  the  place  of  its  location,  it  cannot,  in  my 
opinion,  be  held,  as  a  matter  of  law,  negligence  for  the  collect- 
ing bank  to  send  the  paper  to  the  drawee  bank  for  collection. 


Duties  of  Banks  Acting  as  Oollectingr  Agents.* 
Authority  to  Collcet— Agency.— The  purpose  of  this  note  Is  not  to 
discuss  the  general  authority,  rights,  powers,  or  liability  of  banks 
as  collecting  agents,  but  to  give  a  view  of  those  positive  duties 
Imposed  upon  them  in  the  business  of  making  collections  for  cus- 
tomers. A  bank's  authority  to  collect  commercial  paper  for  its 
patrons  need  not  be  expressed  In  Its  charter,  for  It  Is  necessarily 
implied  from  the  character  of  a  general  banking  business:  Keyes 
V.  Bank.  52  Mo.  App.  323;  and  the  business  of  collecting  commercial 
paper  is  a  part  of  the  regular  business  of  banking  when  carried 
on  under  national  as  well  as  under  other  bank  charters:  Mound 
City  Paint  etc.  Co.  v.  Commercial  Nat.  Bank,  4  Utah,  853,  364.  See, 
also.  Exchange  Nat.  Bank  v.  Third  Nat  Bank,  112  U.  S.  276:  Yerkes- 
v.  National  Bank,  09  N.  Y.  3S3.  25  Am.  Rep.  208.  When  commercial 
paper  Is  delivered  to  a  banker  for  collection,  the  banker  becomes 
the  customer's  agent  to  make  collection,  and  he  undertakes  the 
duty  of  an  agent  for  all  the  purposes  of  making  the  collection:  First 
Nat.  Bank  v.  Bank  of  Monroe,  33  Fed.  Rep.  408.  411;  McCullook 
V.  Commercial  Bank,  IG  La.  SG*];  Ward  v.  Smith.  7  Wall.  447.  451. 
The  mere  fact  that  a  collecting  bank  credits  a  customer  with  a 
check,  deposited  for  collection,  as  cash  does  not  alter  the  relation 
between  tlie  parties:  Hazlett  v.  Commercial  Nat.  Bank.  132  Pa.  St. 
118,  125.     When  a  note  or  draft  Is  sent  by  one  individual  or  bank 

•rkfkbknce  to  monooraphtc  Norrg. 
Liabliltjr  o(  bank  as  Hgent  for  collection:  34  Am.  Dec.  307-317. 
C»re  required  of  bankers  acting  as  agenU  or  bailees:  S»  Am.  St.  Rsp.  778-788. 


614  Minneapolis  etc.  Co.  v.  Metropolitan  Bk.     [Minn, 

lo  another  for  collection,  and  to  remit  the  proceeds  to  the  sender, 
the  relation  of  principal  and  agent  is  created,  and  not  that  of  debtor 
and  creditor:  Midland  Nat.  Bank  v.  Brightwell,  148  Mo.  358,  71 
Am.  St.  Rep.  608.  A  bank  intnisted  with  the  apparent  ownership 
of  a  note  for  purposes  of  collection  stands  on  the  ordinary  footing 
of  an  agent  and  is  not  liable  to  its  principal  if  it  acts  in  good  faith, 
according  to  the  regular  and  accustomed  course  of  business,  though 
not  to  the  best  advantage:  Bellemire  v.  Bank  of  United  States,  4 
Whart.  105,  33  Am.  Dec.  46.  A  collecting  bank  Is  the  agent  of  the 
holder  of  a  note  intrusted  to  it  for  collection,  and  in  no  sense 
the  agent  of  the  maker:  Dodge  v.  Freedman's  etc.  Trust  Co.,  93 
U.  S.  379,  385;  and  where  an  instrument  payable  at  a  bank  named 
is  lodged  with  that  bank  for  collection,  the  bank  becomes  the  agent 
of  the  payee  to  receive  payment:  Ward  v.  Smith,  7  Wall.  447;  but 
merely  making  a  note  payable  at  a  certain  bank  does  not,  of  itself, 
constitute  such  bank  the  agent  of  the  payee  to  receive  the  money: 
Caldwell  v.  Evans,  5  Bush,  380.  96  Am.  Dec.  358;  Grissom  v.  Com- 
mercial Nat.  Bank,  87  Tenn.  350,  378,  10  Am.  St.  Rep.  669,  686. 

Title  to  Paper.— A  bank  secures  no  title  to  an  instrument  intrusted 
to  it  for  collection.  It  has  no  right  to  hold  the  paper  in  any  other 
capacity  than  as  agent,  and  title  thereto  remains  in  the  customer: 
National  Bank  v.  Johnson,  6  N.  Dak.  180,  18i;  Griffin  v.  Chase,  36 
Neb.  328;  Prescott  v.  Leonard,  32  Kan.  142;  Yerkes  v.  National 
Bank,  69  N.  Y.  383,  25  Am.  Rep.  208;  Dickerson  v.  Wason,  47  N. 
Y.  439,  7  Am.  Rep.  455;  Fuller  v.  Bennett,  55  Mich.  357;  Balbacb 
V.  Frelinghuysen,  15  Fed.  Rep.  675;  Richardson  v.  Denegre,  93  Fed. 
Rep.  572.  Nor  does  an  indorsement  "for  collection"  transfer  title 
to  the  paper.  Such  an  indorsement  is  only  intended  to  put  the 
paper  in  such  shape  that  the  bank  may  collect,  and  not  to  thereby 
pass  the  title  to  the  bank:  Balbach  v,  Frelinghuysen,  15  Fed.  Rep. 
675;  National  Bank  v.  Johnson,  6  N.  Dak.  180;  Tyson  v.  Western 
Nat.  Bank,  77  Md.  412.  By  indorsing  it  for  collection  and  credit, 
the  owner  "notifies  the  whole  world  that  he  has  not  parted  with 
his  title  to  the  paper;  that  whoever  may  secure  possession  of  it 
in  the  course  of  its  transmission  from  bank  to  bank  in  the  process 
of  making  the  collection,  according  to  the  usages  of  banks,  will 
hold  it  as  his  property;  and  that  it  cannot,  therefore,  be  treated  as 
the  property  of  any  other  person":  National  Bank  v.  Johnson,  6 
N.  Dak.  180,  184.  An  indorsement  "for  collection"  is  notice  that 
the  possession  of  the  bank  is  that  of  agent  and  not  of  owner:  Com- 
mercial Bank  v.  Armstrong,  148  U.  S.  50,  51;  First  Nat.  Bank  v. 
Bank  of  Monroe,  33  Fed.  Rep.  408.  Title  to  commercial  paper  re- 
ceived for  collection  by  a  bank  and  forwarded  to  its  correspondent 
in  the  usual  course  of  business,  without  any  express  agreement 
in  reference  thereto,  does  not  vest  in  such  correspondent,  even  if 
it  has  remitted  upon  the  general  account  in  anticipation  of  colleo 
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tlons.  Title  passes  only  by  a  contract  to  that  effect,  either  ex- 
pressly proved  or  inferred  from  an  unequivocal  course  of  dealing:. 
National  Park  Bank  v.  Seaboard  Bank,  114  N.  Y.  28,  11  Am,  St^ 
Rep.  612;  note  to  First  Nat.  Bank  v.  Strauss,  14  Am,  St.  Rep.  585; 
Dlckerson  v.  Wason,  47  N.  Y.  439,  7  Am.  Rep.  465.  A  bank  is  not 
authorized  to  sell  a  note  left  with  it  for  collection:  Fuller  v.  Ben- 
nett, 55  Mich.  357.  Property  in  checks  deposited  in  a  bank  for 
collection  remains  in  the  customer  until  they  are  collected:  Balbaeh 
V.  Frelinghuysen,  15  Fed.  Rep.  675.  Hence,  if  at  the  time  of  such^ 
deposit,  the  bank  Is  insolvent,  which  fact  is  or  ought  to  be  known. 
to  its  officers,  and  the  checks  are  not  paid  when  the  bank  closes  ita- 
doors,  they  are  still  the  property  of  the  depositor,  and  may  be  re- 
covered by  him  from  the  receiver,  for  tlie  action  of  the  bank  in  re- 
ceiving the  checks  for  collection,  under  such  circumstances,  is  &. 
fraud  upon  the  customer:  Richardson  y.  Deuegre,  d3  Fed.  Rep.  572. 

General  Duty.— The  general  rule  as  to  the  duty  of  a  collecting 
bank  is,  that  it  Is  bound  to  use  all  reasonable  diligence  to  pro- 
tect the  interests  of  the  holder  of  the  property:  Note  to  Isham  v. 
Post,  38  Am.  St.  Rep.  775,  treating  of  the  care  required  of  bankers 
acting  as  agents  or  bailees.  But,  so  long  as  it  assumes  no  other 
duty  than  the  due  presentment  of  paper,  and  so  long  as  it  dis- 
charges that  duty  and  is  guilty  of  no  misrepresentation  or  fraud- 
ulent concealment,  it  is  not  forbidden  to  obtain  security,  in  good 
faith,  for  a  claim  in  its  own  behalf  against  the  debtor:  United 
States  Nat.  Bank  v.  Westervelt,  55  Neb.  424,  429.  It  does  not,  by 
accepting  drafts  for  collection,  waive  its  right  to  collect  its  owa 
claims  against  the  drawee.  It  may,  therefore,  obtain  priority  by 
attachment  for  Its  own  claims:  Freeman  v.  Citizens'  Nat.  Bank,  78- 
lowa.  150,  153. 

A  collecting  bank  "must  use  due  diligence  In  taking  all  such  steps- 
by  presentment,  demand,  protest,  and  notice  as  are  necessary  to- 
fix  the  liability  of  all  parties  to  whom  Its  principal  has  the  right 
to  resort  for  payment":  Note  to  Allen  v.  Merchants*  Bank,  34  Am. 
Dec.  308;  Baldwin  v.  Bank  of  Louisiana,  1  La.  Ann.  13,  45  Am.  Dec 
72;  German  Nat.  Bank  v.  Burns,  12  Colo,  539,  13  Am,  St  Rep,  247; 
First  Nat,  Bank  v.  Fourth  Nat.  Bank,  77  N,  Y,  320,  33  Am.  Rep. 
618;  Montgomery  Co,  Bank  v,  Albany  City  Bank,  7  N.  Y.  459;  Bank 
of  Mobile  V.  Hugglns,  3  Ala.  206;  McKlnster  v.  Bank  of  Utica,  9^ 
Wend.  46;  Warren  Bank  v.  Suffolk  Bank,  10  Gush.  582,  585;  Mer- 
chants' etc.  Bank  v.  Stafford  Nat  Bank,  44  Conn.  564;  West  v.  St 
Paul  Nat.  Bank,  54  Minn,  466,  Thus,  when  a  bank  undertakes  the 
collection  of  a  note,  it  assumes  the  duty  of  taking  the  proper  steps 
to  fix  the  liability  of  the  Indorser:  West  v,  St  Paul  Nat  Bank,  54 
Minn,  466,  468,  It  Is  bound  to  have  everything  done,  according  to 
the  laws  of  the  state,  necessary  in  the  case  of  nonpayment,  to  fix 
the  full  liability  of  the  drawer  and  indorser:  Baldwin  v.  Bank  of 
liouisiana,  1    La.  Ann.  13,  46  Am.  Dec.  72;  Fabens   t.  Mercantile 
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Bank,  23  Pick.  330,  34  Am.  Dec.  59;  Thompson  v.  Bank  of  South 
Carolina,  3  Hill  (S.  C.)  77;  1  Riley,  81,  30  Am.  Dec.  354;  Jagger  r. 
National  German-American  Bank,  53  Minn.  386. 

A  bank  acting  as  a  collection  agent  must  use  reasonable  diligence 
and  care:  First  Nat  Bank  v.  First  Nat.  Bank,  4  Dill.  290;  Diamond 
Mill  Co.  V.  Groesbeck  Nat.  Bank,  9  Tex.  Civ.  App.  31,  33;  Hazlett  v. 
Coh.iiiercial  Nat.  Bank,  132  Pa.  St.  118,  125;  German  Nat.  Bank  v. 
Buins,  12  Colo.  539,  13  Am.  St.  Eep.  247;  but  it  discharges  this  duty 
concerning  a  bill  held  by  It  for  collection,  if,  when  the  paper  be- 
comes due,  it  places  it  in  the  hands  of  a  notary  for  protest  and  for 
the  proper  notices  to  be  given:  Tiernan  v.  Commercial  Bank,  7  How. 
648,  40  Am.  Dec.  83;  Smedes  v.  Utica  Bank,  20  Johns.  372.  It  ex- 
ercises ordinary  diligence  when  it  employs  its  own  servant  with 
the  usual  instructions:  Bellemire  v.  Bank  of  United  States,  4  Whart. 
105,  S3  Am.  Dec.  46.  A  bank  undertaking  to  collect  commercial 
paper  must  exercise  proper  diligence  to  obtain  payment,  though 
it  is  bound  to  keep  within  the  authority  conferred  upon  it:  Omaha 
Nat.  Bank  v.  Kiper,  Neb.,  March,  1900.  Whether  a  party  has  used 
due  diligence  to  charge  an  indorser  of  a  note  is  a. question  of  fact 
for  the  jury:  Thompson  v.  Bank  of  South  Carolina,  3  Hill  (S.  C)  77, 
1  Riley,  81,  30  Am.  Dec.  354.  Where  a  bank  undertakes  to  collect 
a  note,  the  removal  of  the  maker's  domicile  out  of  the  city  does 
not  relieve  the  bank  from  the  obligation  of  due  diligence:  Louisiana 
etc.  Ins.  Co.  v.  Louisiana  State  Bank,  3  Mart.,  N.  S.,  610;  and  a  col- 
lecting bank,  knowing  the  depressed  financial  couditiou  of  the 
debtor,  is  delinquent  in  its  duty  if  it  neglects  to  inform  its  customer 
of  such  vital  condition  and  fails  to  take  vigorous  measures,  under 
the  circumstances,  to  secure  payment.  An  agent  is  bound  to  ex- 
ercise that  degree  of  skill,  care,  and  diligence  which  the  nature  of 
his  undertaking  calls  for  with  reference  to  the  time,  place,  and 
circumstances  surrounding  the  undertaking:  Commercial  Bank  v. 
Red  River  etc.  Nat.  Bank,  8  N.  Dak.  382,  389,  391. 

Presentment.— A  bank  which  receives  commercial  paper  for  col- 
lection, such  as  a  bill,  note,  or  check,  must  use  due  diligence  in  pre- 
senting it  for  acceptance  or  payment  upon  the  maturity  thereof: 
Bank  of  New  Hanover  v.  Kenan,  76  N.  C.  340;  Midland  Nat.  Bank 
V.  Brightwell,  148  Mo.  358,  71  Am.  St.  Rep.  608;  and  is  liable  for  its 
negl  .^tuce  in  not  so  doing.  The  general  duty  of  a  bank  which  re- 
ceives a  draft  or  bill  of  exchange  for  collection  Is  to  use  due  dili- 
gence In  presenting  the  same  for  acceptance,  and  in  presenting  it 
for  payment,  if  it  has  been  accepted.  Otherwise  the  bank  must  an- 
swer for  its  negligence  in  case  of  loss:  Merchants'  etc.  Bank  v. 
Staflford  Nat.  Bank,  44  Conn.  564;  Walker  v.  State  Bank,  9  N.  Y.  582; 
Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276,  290;  note  to 
Allen  V.  Merchants'  Bank,  34  Am.  Dec.  310;  Tyson  v.  State  Bank,  6 
Blackf.  225,  38  Am.  Dec.  139;  First  Nat.  Bank  v.  Fourth  Nat.  Bj»nk, 
77  N.  Y.  320,  33  Am.  Rep.  618.    An  agent  receiving  for  collection. 
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before  maturity,  a  draft  payable  on  a  particular  day  after  date,  Is 
held  to  due  diligence  in  malting  presentment  for  acceptance,  and,  if 
chargeable  with  negligence  therein,  is  liable  to  the  owner  for  all 
damages  he  has  sustained  by  such  negligence:  Exchange  Nat.  Banl£ 
V.  Third  Nat.  Bank,  112  U.  S.  276,  291.  An  agent  intrusted,  for  col- 
lection, with  a  draft  or  bill  payable  on  a  particular  day,  is  liable 
for  any  unnecessary  delay  in  presenting  it  for  acceptance,  although 
It  may  not  be  yet  due;  and  drawers  and  indorsers  of  a  bill  payable 
at  sight  are  released  from  liability  by  unreasonable  delay  In  pre*' 
senting  It  for  acceptance  or  payment:  Allen  v.  Suydam.  20  Wend.. 
321,  32  Am.  Dec.  555.  Where  a  bill  of  exchange,  payable  at  a 
future  time.  Is  presented  for  acceptance,  and  acceptance  is  re- 
fused, notice  must  be  Immediately  given  to  the  drawer  and  in- 
dorsers, or  they  are  discharged;  If  notice  of  nonacceptance  1» 
given,  the  holder  may  proceed  immediately  against  the  drawer 
and  indorsers,  without  waiting  for  the  bill  to  mature;  and  any 
agent,  whether  a  bank  or  an  individual,  receiving  a  note  or  bill 
from  the  holder  for  collection,  is  answerable  for  any  loss  which 
the  holder  may  sustain,  on  account  of  any  neglect  in  presenting 
It,  or  In  giving  notice  of  Its  dishonor.  It  Is  the  duty  of  an  agent 
who  receives  for  collection  a  bill  of  exchange,  payable  at  some 
future  time,  to  use  due  diligence  In  presenting  the  same  for  ac- 
ceptance, and.  If  he  falls  to  do  so,  or  fails  to  give  notice,  In  case 
acceptance  is  refused,  he  must  answer  therefor:  Walker  v.  State 
Bank,  9  N.  Y,  582,  584,  per  Selden,  J.  A  bank  which  presents  a  bill 
of  exchange  for  payment  before  the  expiration  of  the  days  of  grace 
to  which  It  Is  entitled,  and  notifies  the  indorsers  that  payment  has 
been  refused  upon  such  demand,  which  notices  do  not  bind  the  In- 
dorsers on  account  of  such  premature  presentment,  is  guilty  of 
negligence  and  liable  to  an  action  by  the  owner  of  the  bill:  Ivory 
V.  State  Bank,  36  Mo.  475,  88  Am.  Dec.  150.  A  bank  to  which  a 
bill  of  exchange  Is  sent  to  procure  Its  acceptance,  accompanied  by  a 
bill  of  lading.  Is,  on  the  acceptance  of  such  bill,  authorized  to  sur- 
render the  bill  of  lading  in  the  absence  of  instructions  to  the  con- 
trary, and  the  drawee  may  refuse  to  accept  unless  the  bill  of  lad- 
ing is  surrendered:  Moore  v.  Louisiana  Nat  Bank,  44  La.  Ann.  99, 
32  Am.  St.  Rep.  332.  The  drawee  is  entitled  to  the  bill  of  lading 
on  accepting  the  draft,  if  It  Is  a  time  draft,  and  it  is  not  the  bank's 
duty  to  hold  the  bill  of  lading  after  the  draft  has  been  accepted: 
National  Bank  v.  Merchants*  Nat.  Bank,  91  U.  S.  92;  Woolen  v. 
New  York  etc.  Bank,  12  Blatchf.  359;  Commercial  Bank  v.  Chicago 
etc.  Ry.  Co.,  160  111.  401;  Bank  v.  Cummlugs,  89  Teun.  609,  24  Am 
St  Rep.  618.  But  a  bank  which  receives  a  sight  draft  for  collec- 
tion should  not  surrender  an  accompanying  bill  of  lading  until  the 
draft  has  been  paid:  Bank  v.  Cummings.  89  Tcnn.  600,  24  Am.  St 
Rep.  618.  A  bill  of  lading  made  (leliviMuble  to  the  consignor  or  his 
order,  and  which  accompanies  a  time  draft,  must  be  retained  by  a 
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collecting  bank,  after  acceptance  of  the  draft,  to  secure  its  paj'ment; 
Bank  v.  Cummings,  89  Tenn.  609,  24  Am.  St.  Rep.  618,  and  see 
Dows  V.  National  Exchange  Bank,  91  U.  S.  618.  631, 

A  customer's  check,  submitted  to  a  bank  for  collection,  should 
be  presented  for  payment  with  the  dispatch  and  diligence  consist- 
ent with  the  circumstances  of  the  case  and  the  transaction  of  other 
commercial  business:  Western  etc.  Scraper  Co.  v.  Sadilek,  50  Neb. 
105,  ei  Am.  St  Rep.  550.  Compare  First  Nat.  Bank  v.  Miller,  37 
Neb.  500,  40  Am.  St.  Rep.  499,  showing  the  diligence  required,  gen- 
erally, in  the  presentment  of  checks,  particularly  where  it  is  sought 
to  charge  an  indorser.  A  collecting  agent  exceeds  his  authority 
when  he  takes  the  check  of  a  debtor  instead  of  money.  Hence,  a 
delay  of  presentment  for  a  day,  or  for  any  time  beyond  that  within 
which,  with  proper  and  reasonable  diligence,  it  can  be  presented, 
is  at  the  peril  of  the  party  thus  retaining  the  check  and  postponing 
payment:  Industrial  etc  Say.  Co.  T.  Weakley,  103  Ala.  458,  49  Am. 
St.  Rep.  45.  If  a  bank  receives  such  a  check  in  payment  of  a  claim 
held  by  It  for  collection,  its  duty  is  to  present  it  for  payment  on  the 
same  day  it  is  received.  A  check  not  being  payment,  the  bank 
taking  it  must  stand  any  loss  occurring  before  it  is  cashed:  Morris 
V.  Eufaula  Nat.  Bank,  106  Ala.  383;  and  see  Turner  v.  Bank  of  Fox 
Lake,  4  Abb.  App.  Dec.  434.  If  a  bank  receives  a  check  upon  itself 
for  collection,  and  retains  it  for  four  days,  without  presenting  it 
for  payment,  or  making  any  effftrt  for  its  collection,  or  giving  any 
notice  to  its  customer  of  its  nonpayment,  the  bank  is  negligent  and 
is  liable  for  loss,  if  any:  Bank  of  New  Hanover  v.  Kenan,  76  N.  C. 
340,  341. 

Demand  and  Protest.— It  Is  the  duty  of  a  bank  holding  commercial 
paper  for  collection  to  use  ordinary  diligence  in  demanding  payment 
of  the  acceptor  or  maker.  If  it  fails  to  do  so,  and  the  indorsers  are 
released  thereby,  the  bank  is  answerable:  Armington  v.  Gas  Light 
etc.  Co.,  15  La.  414,  35  Am.  Dec.  205;  Tyson  v.  State  Bank,  6 
Blackf.  225,  38  Am.  Dec.  139;  Branch  Bank  v.  Knox,  1  Ala.  148; 
note  to  Allen  v.  Merchants'  Bank,  34  Am.  Dec.  310.  Thus,  by  fail- 
ing to  demand  the  payment  of  a  bill  held  for  collection,  the  bank 
makes  the  bill  its  own,  and  is  answerable  to  its  real  owner  for  the 
amount.  The  duty  of  a  bank  is  the  same,  whoever  may  be  the 
owner  of  the  bill;  and  if  It  Is  unwilling  to  undertake  the  collection 
without  precise  information  on  the  subject,  that  duty  ought  to  be 
declined:  Bank  of  Washington  v.  Triplett,  1  Pet.  25,  30. 

A  bank  which  takes  a  promissory  note  for  collection  Is  In  duty 
bound  to  demand  payment  of  the  maker  and  take  the  necessary 
steps  to  fix  the  full  liability  of  the  drawer  and  indorsers.  Other- 
wise, it  must  answer  for  its  negligence:  Baldwin  v.  Bank  of  Louisi- 
ana, 1  La.  Ann.  13,  45  Am.  Dec.  72;  Commercial  etc.  Bank  v.  Hamer, 
7  How.  448,  40  Am.  Dec.  80;  Fabens  v.  Mercantile  Bank,  23  Pick. 
330,  34  Am.  Dec.  59;  Thompson  y.  Bank  of  South  Carolina,  3  Hill 
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(S.  O.),  77;  1  Riley,  81.  30  Am.  Dec.  354;  Durnford  v.  Patterson,  1 
Mart  460,  12  Am.  Dec.  514;  Bank  of  Lindsborg  v.  Ober,  31  Kan. 
599;  Bank  v.  Bank,  49  Ohio  St  351;  Capitol  State  Bank  v.  Lane, 
62  Miss.  677;  Jagger  v.  National  German-American  Bank,  53  Minn. 
386;  Coghlan  v.  Dinsmore,  9  Bosw.  453.  If  a  note  is  payable  at  the 
bank  to  which  it  is  indorsed  for  collection,  no  demand  is  necessary. 
"It  is  enough  if  the  note  be  in  the  bank  on  the  day  appointed  for 
its  payment":  Goodloe  v.  Godley,  13  Smedes  &  M.  233,  51  Am.  Dec. 
159.  See,  also,  Hallowell  v.  Curry,  41  Pa.  St  322.  The  last  iu- 
dorser  of  a  promissory  note,  who  leaves  it  with  a  bank  for  collec- 
tion. Is  himself  the  depositor,  and  the  bank  is  answerable  to  him 
for  the  performance  of  its  duty  to  make  the  collection:  Thompson 
V.  Bank  of  South  Carolina,  3  Hill  (S.  C),  77;  1  Riley,  81,  30  Am.  Dec 
364.  A  bank  receiving  for  collection  a  note  payable  at  another 
place,  or  whose  acceptor  resides  In  another  place,  need  only  season- 
ably  transmit  the  same  to  some  suitable  bank  or  agent  for  collection 
at  the  place  of  payment  or  of  the  residence  of  such  acceptor: 
Fabens  v.  Mercantile  Bank,  23  Pick.  330,  34  Am.  Dec.  59.  A  de- 
mand made  after  the  close  of  business  hours  at  the  bank  at  which 
the  note  is  payable  Is  yet  sufficient,  if  the  proper  officer  of  the  bank 
is  found,  and  his  refusal  to  pay  is  upon  the  ground  that  there  are 
no  funds  in  the  bank  to  meet  the  note,  and  that  there  have  not  been 
at  any  time  during  business  hours:  Commercial  etc.  Bank  v.  Hamer, 
7  How.  448,  40  Am.  Dec.  80.  If  the  third  day  of  grace  on  a  note 
falls  on  Sunday,  the  bank  is  not  negligent  in  omitting  to  demand 
payment  on  the  preceding  Saturday.  Such  demand  may  be  de- 
ferred until  Monday:  Patriotic  Bank  v.  Farmers'  Bank,  2  Cranch  C. 
C.  560;  and  compare  Hallowell  v.  Curry,  41  Pa.  St.  322.  If  demand 
on  a  note  is  prematurely  made,  it  Is  as  bad  as  if  made  too  late  or  not 
at  all.  Hence,  if  through  mistake  as  to  the  date  of  a  bill  or  note, 
or  for  any  other  cause,  demand  and  protest  are  made  before  the 
instrument  matures,  or  before  the  expiration  of  the  days  of  gi-ace, 
where  grace  Is  allowed,  and  the  indorser  is  thereby  discharged,  the 
bank  must  answer:  Bank  of  Delaware  Co.  v.  Broomhall,  38  Pa.  St. 
135,  80  Am.  Dec.  471;  Ivory  v.  Bank  of  Missouri,  36  Mo.  475.  88  Am. 
Dec.  150;  American  Exp.  Co.  v.  Haire,  21  Ind.  4,  83  Am.  I>ec.  334; 
Georgia  Nat.  Bank  v.  Henderson,  46  Ga.  487,  12  Am.  Rep.  590. 

Protest.— When  commercial  paper  is  placed  with  a  bank  for  col- 
lection, its  duty  Is,  If  the  paper  Is  not  paid  upon  presentment  for 
payment  at  maturity,  to  at  once  fix  the  liability  of  the  drawer  and 
indorsers  by  having  it  protested,  and  by  giving  due  notice  of  its 
dishonor  to  the  depositor  for  collection.  A  failure  to  perform  this 
duty  will  make  the  bank  answerable  in  damages  for  losses  sus- 
tained through  its  neglect:  Bank  of  New  Hanover  v.  Kenan.  76 
N.  C.  340,  343;  Steele  v.  Russell,  6  Neb.  211;  Capitol  State  Bank  v. 
Lane.  52  Miss.  677,  679;  Bank  of  Mobile  v.  Huggins,  3  Ala.  200; 
Oanouge  v.  Louisiana  State  Bank,  3  Mart.,  N.  S..  344;  Chapman 
T.  McCrea.  63  Ind.  360;  Bird  v.  Louisiana  State  Bank,  93  U.  S.  96; 
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Mount  V.  First  Nat.  Bank,  37  Iowa,  457.  Especially  Is  this  trne 
where  the  bank  specifically  undertakes  to  protest  paper  for  the 
purpose  of  charging  the  indorser:  Mount  v.  First  Nat.  Bank,  37 
Iowa,  457.  If  paper  Is  not  to  be  protested,  but  is  to  be  returned  at 
once,  if  not  paid,  it  is  the  duty  of  the  bank,  in  case  of  nonpayment, 
to  return  the  paper  at  once  or  notify  its  customer  of  the  delay  in 
payment:  Merchants'  etc.  Bank  v.  Stafford  Bank,  44  Conn.  564, 
5G7.  A  collecting  bank,  for  the  purposes  of  protest,  occupies  the 
position,  and  is  held  to  the  obligations,  of  a  holder  of  commercial 
paper:  State  Bank  v.  Bank,  41  Barb.  343.  If  protest  takes  place  on 
Saturday,  a  notice  mailed  on  the  following  Monday  is  In  time: 
Howard  v.  Ives,  1  Hill,  263.  Protest,  however,  may  be  waived.  If 
the  indorser  has  expressly  waived  notice  by  an  indorsement  on  the 
note,  such  waiver  excuses  the  bank  from  giving  him  notice,  even 
If  it  would  otherwise  be  required  to  do  so:  Blanc  v.  Mutual  Nat. 
Bank,  28  La,  Ann.  921,  26  Am.  Rep.  119.  Bank  checks  do  not  re- 
quire a  formal  protest  to  charge  indoreers;  but,  where  they  are  for- 
warded from  one  bank  to  another,  and  payment  is  refused  for  want 
of  funds,  the  refusing  bank  must  give  notice  to  the  forwarding 
bank  not  later  than  the  next  day  after  the  dishonor.  If  they  are 
held  for  two  days  to  enable  the  drawer  to  provide  funds  for  their 
payment,  a  jury  Is  justified  In  finding  that  the  receiving  bank  in- 
tended to  accept  them  and.  by  its  delay,  became  answerable  there- 
for: Wood  River  Bank  v.  First  Nat.  Bank,  36  Neb.  744,  746. 

Notice  of  Dishonor.— A.  bank  having  a  note,  bill,  or  check  for  col- 
lection is  bound  to  the  exercise  of  due  and  proper  diligence,  not 
only  in  making  demand  for  payment,  but  in  giving  notice  in  case 
•  of  nonpayment,  so  as  to  hold  all  parties;  and  in  default  of  such 
diligence,  the  bank  Is  answerable,  in  case  of  loss,  to  the  holder  of 
the  paper:  Commercial  etc.  Bank  v.  Hamer,  7  How.  448,  40  Am. 
Dec.  80;  Fabens  v.  Mercantile  Bank,  23  Pick.  330,  34  Am.  Dec.  59: 
Selz  V.  Collins,  55  Mo.  App.  55;  McKinster  v.  Bank  of  Utica.  9 
Wend.  46;  West  v.  St.  Paul  Nat.  Bank,  54  Minn.  466;  Bank  of  Linds- 
borg  V.  Ober,  31  Kan.  599;  Bartlett  v.  Isbell,  31  Conn.  296,  83  Am. 
Dec.  146;  Bank  v.  Bank,  49  Ohio  St.  351;  Capitol  State  Bank  v. 
Lane,  52  Miss.  677;  Jagger  v.  National  German-American  Bank,  53 
Minn.  386;  Crawford  v.  Louisiana  State  Bank,  1  Mart.,  N.  S.,  214; 
Downer  v.  Madison  County  Bank,  6  Hill.  648;  Pahquioque  Bank 
v.  Bethel  Bank,  36  Conn.  325,  4  Am.  Rep.  80;  Merchants'  etc. 
Bank  v.  Stafford  Bank,  44  Conn.  564,  567:  Exchange  Nat.  Bank 
V.  Third  Nat.  Bank,  4  Fed.  Rep.  20;  West  v.  St.  Paul  Nat.  Bank,  54 
Minn.  466:  Walker  v.  State  Bank,  9  N.  Y.  582;  Warren  Bank  v. 
Suffolk  Bank,  10  Cush.  582,  585;  Bank  of  New  Hanover  v.  Kenan, 
76  N.  C.  340.  Compare  Merchants'  State  Bank  v.  State  Bank,  94 
Wis.  444.  There  is  some  diversity  of  adjudication  upon  the  point 
whether  it  is  the  duty  of  a  bank  having  a  note  or  bill  for  collection 
to  give  notice  of  its  dishonor  to  all  the  prior  indorsers  or  only  to 
the  principal:  Note  to  Allen  v.  Merchants'  Bank,  34  Am.  Dec.  311. 
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Some  of  the  cases  hold  that  the  collecting  bank  must  give  notice 
to  all  the  indorsers:  Thompson  v.  Bank  of  South  Carolina,  3  Hill 
(S.  C),  77;  1  Riley,  81,  30  Am.  Dec.  354;  Smedes  v.  Bank  of  Utlca, 
20  Johns.  372;  McKinster  v.  Bank  of  Utiea,  9  Wend.  46;  Bank  of 
L'tica  V.  McKinster,  11  Wend.  473. .  The  decided  preponderance  of 
authority,  however,  is  in  favor  of  the  position  that,  in  the  absence 
of  special  instructions,  notice  given  by  the  collecting  bank  to  its 
principal  in  time  to  enable  him  to  give  seasonable  notice  to  those 
to  whom  he  intends  to  resort,  is  sutHcient.  the  bank  being  regarded 
as  the  real  holder  so  far  as  giving  and  receiving  notice  is  concerned: 
Bank  of  Mobile  v.  Huggins,  3  Ala.  206;  Burnham  v.  Webster,  19 
Me.  232;  Colt  v.  Noble,  5  Mass.  167;  Farmers'  Bank  v.  Vail,  21  N.  Y. 
485;  United  States  Bank  v.  Goddard,  5  Mason,  366;  Mead  v.  Engs, 
6  Cow.  303;  Howard  v.  Ives,  1  Hill,  268;  State  Bank  v.  Bank,  41 
Bai-b.  343;  Phipps  v.  Millbury  Bank,  8  Met.  79.  The  bank  must 
give  notice  to  its  principal  in  the  same  time  as  if  it  were  a  party 
to  the  note,  and  the  principal  may  then  give  notice  to  the  indorsers 
and  it  will  be  sufficient:  United  States  Bank  v.  Goddard,  5  Mason, 
866;  Colt  V.  Noble,  5  Mass.  167;  Howard  v.  Ives,  1  Hill,  263;  Farm- 
ers' Bank  V.  Vail,  21  N.  Y.  485,  488.  If  paper  in  the  hands  of  a 
collecting  bank  1b  not  paid,  the  bank  must  give  notice  of  nonpay- 
ment to  the  bank  from  which  the  paper  was  received,  but  is  not 
bound,  unless  by  special  agreement,  to  give  notice  to  the  other  par- 
ties to  it:  State  Bank  v.  Bank,  41  Barb.  343;  Phipps  v.  Millbury 
Bank,  8  Met  79.  An  undertaking  on  the  part  of  the  bank  to  send 
notice  to  some  of  the  prior  parties  is  not  evidence  of  an  agreement 
to  notify  all  the  indorsers:  State  Bank  v.  Bank,  41  Barb.  343.  Al- 
though the  bank  is  not  required  to  give  notice  to  anybody  but  Ita 
immediate  principal,  but  does.  In  fact,  give  notice  to  the  drawer  in 
the  same  time  as  he  would  have  received  it  from  the  holder,  it  is 
sufficient:  Tunno  v.  Lague,  2  Johns.  Cas.  1,  1  Am.  Dec.  141.  And, 
if  the  collecting  agent  uses  due  diligence  to  ascertain  the  iudorser's 
residence,  and,  in  accordance  with  the  information  received,  sends 
notice  to  the  wrong  address,  it  is  nevertheless  good,  it  seems,  al- 
though the  holder  knew  the  indorser's  residence:  Bartlett  v.  Isbell, 
31  Conn.  296,  83  Am.  Dec.  146.  The  failure  of  a  bank,  holding  a 
bill  for  collection,  payable  after  date,  to  give  notice  to  the  drawer 
that  the  drawee  was  not  found  at  home,  when  called  upon  to  ac- 
cept the  bill,  is  not  such  negligence  as  will  discharge  the  drawer: 
Bank  of  Washington  v.  Trlplett,  1  Pet  25. 

Notice  of  nonacceptance  of  a  bill  must  be  given,  under  the  gen- 
eral commercial  law,  to  charge  an  indorser,  although  presentment 
for  acceptance  was  unnecessary:  Allen  v.  Merchants'  Bank,  22 
Wend.  215,  34  Am.  Dec.  289.  A  notice  by  letter  to  an  Indorser  re- 
siding in  the  same  town  is  insufficient,  where  no  ignorance  of  the 
place  of  his  domicile,  nor  attempt  to  find  it  has  been  shown:  Mir- 
anda V.  City  Bank,  6  La.  740.  26  Am.  Dec.  493.  And  mere  knowl- 
edge on  the  part  of  an  indorser  that  paper  has  been  dishonored  is 
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not  notice.  Notice  must  come  from  one  who  is  entitled  to  look  to 
him  for  payment,  and  must  Inform  him  that  the  paper  has  been 
duly  presented  for  payment,  that  It  has  been  dishonored,  and  that 
the  holder  looks  to  him  for  payment;  although,  if  the  first  two  of 
these  requisites  were  expressed  -in  the  notice,  the  third  would  prob- 
ably be  Implied:  Jagger  v.  National  German- American  Bank,  53 
Minn.  386;  but  compare  West  Branch  Bank  v.  Fulmer,  3  Pa.  St. 
399,  45  Am.  Dec.  651,  cited,  infra,  in  this  subdivision.  The  destruc- 
tion of  a  bank  building  by  fire,  where  its  vault  has  not  been  dfr- 
^troyed  and  where  it  has  resumed  business  in  a  tentative  way  in  a 
temporary  structure,  at  the  time  notes  sent  to  it  for  collection  be- 
come due,  is  not  such  an  overwhelming  calamity  or  unavoidable 
accident  as  will  excuse  a  failure  to  notify  Indorsers  within  the  time 
required  to  charge  them  with  liability,  where  such  notice  would  be 
the  work  of  a  few  minutes  only  and  directly  in  the  line  of  the  busi- 
ness re-established  by  the  bank  after  the  fire:  Merchants'  State 
Bank  v.  State  Bank,  94  Wis.  444.  To  deprive  an  indorsee  of  his 
usual  rights  to  notice  of  dishonor,  facts  showing  fraud  upon  his 
part  must  be  alleged:  Citizens'  Nat.  Bank  v.  Third  Nat.  Bank,  19 
Ind.  App.  69,  77.  The  fact  that  the  drawer  of  a  draft  Is  Insolvent 
does  not  excuse  a  collecting  bank  from  giving  the  indorsee  notice 
of  the  presentment  and  nonacceptance  of  the  draft  by  the  drawee: 
Citizens'  Nat.  Bank  v.  Third  Nat.  Bank,  19  Ind.  App.  69. 

Notice  of  nonpayment  of  commercial  paper  must  be  given  within 
a  reasonable  time,  such  as  by  the  next  post  or  on  the  next  business 
day:  Mead  v.  Engs,  5  Cow.  303;  Whiting  v.  City  Bank,  77  N.  Y. 
363;  Howard  T.  Ives,  1  Hill,  263.  Thus,  if  a  note  matures  on  Sat- 
urday and  is  dishonored  on  that  day,  notice  of  nonpayment  is  suffi- 
cient if  mailed  on  Monday:  Farmers'  Bank  v.  Vail,  21  N.  Y.  485, 
489;  Hallowell  v.  Curry,  41  Pa.  St.  322;  and  see  Howard  t.  Ives, 
1  Hill,  263;  Whiting  v.  City  Bank,  77  N.  Y.  363.  In  the  case  of  a 
circuitous  notice,  it  will  be  in  time  if  the  intermediate  party  for- 
wards it  the  next  day  after  he  receives  it:  Farmers'  Bank  v.  Vail, 
21  N.  Y.  485,  489.  Where  a  check  is  transmitted  by  a  collecting 
bank  to  another,  the  latter  is  to  give  notice  to  its  principal,  one 
day  being  allowed  to  each  recipient  of  notice  to  give  notice  to  his 
or  its  predecessor:  Prideaux  v.  Criddle,  L.  R.  4  Q.  B.  455.  If  a  bank 
undertakes  the  collection  of  a  customer's  check  and  sends  it  to  the 
drawee  bank  for  payment,  it  is  the  duty  of  the  latter  bank  to 
promptly  pay  the  check  upon  presentment,  or  to  give  notice  of  its 
dishonor,  in  order  to  charge  the  drawers  and  indorsers.  If  the 
check  is  received  by  such  bank,  and  there  is  no  question  but  the 
drawer  has  moneys  therein  sufficient  to  pay  it,  its  failure  to  at  once 
make  payment  is  a  dishonor  of  the  check,  of  which  the  drawer  is 
entitled  to  notice  by  the  first  regular  mail  on  the  day  following,  and, 
such  notice  not  being  given,  he  is  released:  Western  etc.  Scraper 
Co.  V.  Sadilek.  50  Neb.  105,  61  Am.  St.  Rep.  5.50.  But  a  bank  em- 
ployed   to    collect    is  bound  to  present  for  payment,  and  to  give 


May,  1899.]     Minneapolis  etc.  Co.  t?.  Metropolitan  Bk.    623 

notice  of  dishonor,  only  when  those  measures  are  necessary  to  pre- 
serve Its  employer's  recourse  to  those  who  are  contingently  answer- 
able to  him.  Thus,  notice  of  the  dishonor  of  a  promissory  note 
need  not  be  given  to  an  Indorser,  when  the  members  of  the  firm 
making  the  indorsement  are  also  members  of  the  firm  who  made 
the  note:  West  Branch  Banlc  v.  Fulmer,  3  Pa.  St.  399.  45  Am.  Dec. 
651.  That  knowledge,  however,  is  not  notice,  see  Jagger  v.  Na- 
tional German-American  Bank,  53  Minn.  386,  cited  supra.  In  this 
subdivision. 

Transmitting  to  Distant  PZrtce.— When  a  bank  receives,  for  collec- 
tion, commercial  paper  which  has  to  be  transmitted  to  another 
place  to  be  collected,  It  discharges  its  duty  by  sending  it  in  due 
season  to  a  competent,  reliable  agent,  with  proper  instructions,  for 
Its  collection:  Aetna  Ins.  Co.  v.  Alton  City  Bank,  25  IlL  243,  79  Am. 
Dec.  328;  Daly  v.  Butchers'  etc.  Bank,  56  Mo.  94,  101,  17  Am.  Rep. 
€63;  Fabens  v.  Mercantile  Bank,  23  Pick.  330,  34  Am.  Dec.  59; 
Branch  Bank  v.  Knox,  1  Ala.  148;  Kavanaugh  v.  Farmers'  Bank, 
59  Mo.  App.  540.  Thus,  if  a  promissory  note  secured  by  a  mort- 
gage is  transferred  to  a  bank  as  collateral  security,  which  must  be 
sent  to  a  distant  place  for  collection,  it  fulfills  its  implied  require- 
ment of  reasonable  diligence  by  placing  such  note  for  collection  in 
the  hands  of  an  attorney  having  the  reputation  of  being  competent 
and  reliable,  and  it  is  not  answerable  for  the  subsequent  neglect  of 
the  attorney  In  the  performance  of  the  duties  intrusted  to  him: 
Plymouth  County  Bank  v.  Oilman,  9  S.  Dak.  278,  62  Am.  St.  Rep. 
868.  A  draft  received  on  Saturday,  after  business  hours,  may  be 
forwarded  on  Monday:  Indig  v.  National  City  Bank,  80  N.  Y.  100. 
So,  if  a  bank  receives  checks  for  collection,  after  banking  hours, 
against  a  bank  In  another  place.  It  exercises  due  diligence  by  send- 
ing them,  on  the  next  day,  to  a  third  bank  for  collection:  Givan 
V.  Bank,  Tenn.  Ch.  App.,  Nov.,  1898.  If  a  bank  transmits  a  draft 
for  collection,  and  it  is  not  heard  from  within  a  reasonable  time, 
It  is  the  duty  of  the  forwarding  bank  to  Inquire  about  It,  and  to 
notify  its  customer  of  the  situation:  Trinidad  Nat.  Bank  v.  Denver 
Nat.  Bank,  4  Dill.  290. 

On  the  other  hand,  a  bank  does  not  perform  its  duty  by  selecting 
an  unsuitable  agent  to  make  the  collection  for  Its  customer.  A 
selection  of  the  party  or  bank,  whose  duty  It  is  to  make  payment, 
is  not  the  selection  of  a  suitable  agent,  and,  In  case  of  loss,  the 
bank  which  selects  such  agent  must  bear  the  loss  resulting  to  Its 
employer:  See  the  principal  case:  German  Nat.  Bank  v.  Burns.  12 
Colo.  539.  13  Am.  St.  Rep.  247;  Drovers'  Nat.  Bank  v.  Anglo-Ameri- 
can Packing  Co.,  18  111.  App.  191.  A  suitable  correspondent  or 
agent  must,  from  the  nature  of  the  case,  be  some  one  other  than 
the  party  who  Is  to  make  payment:  Drovers'  Nat  Bank  v.  Anglo- 
American  Packing  Co.,  18  111.  App.  191.  It  has.  therefore,  been  held 
that  a  bank  which  undertakes  the  collection  of  a  customer's  check 
Is,  In  the  absence  of  instructions,  negligent  in  seudiu;:  It  direct  to 
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the  drawee  bank,  instead  of  through  the  agency  of  a  third  person, 
and  is  answerable  for  any  loss  which  may  ensue  through  adopting; 
such  a  course:  See  principal  case;  Western  etc.  Scraper  Co.  v.  Sad- 
ilek.  50  Neb.  105,  61  Am.  St.  Rep.  550;  Merchants'  Nat.  Bank  v. 
Goodman,  109  Pa.  St.  422,  58  Am.  Rep.  728;  Drovers'  Nat.  Bank  v. 
Anglo-American  Packing  Co.,  117  111.  100,  57  Am.  Rep.  855;  Briggs 
V.  Central  Nat.  Bank,  89  N.  Y.  182,  42  Am,  Rep.  285;  Anderson  v. 
Rodgers,  53  Kan.  542;  Givan  v.  Bank,  Tenn.  Ch.  App.,  Nov.,  1898; 
American  etc.  Nat.  Bank  v.  Metropolitan  Nat  Bank,  71  Mo.  App. 
451;  First  Nat.  Bank  v.  Citizens'  Sav.  Bank.  Mich.,  March,  1900; 
Fifth  Nat.  Bank  v.  Ashworth,  123  Pa.  St.  212;  and  see  Lowenstein  v. 
Bresler,  109  Ala.  326.  A  custom  or  usage  cannot  be  successfully 
set  up  as  a  justification  for  sending  a  check  directly  to  the  drawee 
blank  by  mail,  for  it  is  unreasonable:  American  etc.  Nat.  Bank 
v.  Metropolitan  Nat.  Bank,  71  Mo.  App,  451;  Whitney  v.  Eeson, 
99  Mass.  308,  96  Am.  Dec.  762.  Contra,  Farmers'  etc.  Trust  Co.  v. 
Newland,  97  Ky.  464;  Kershaw  v.  Ladd,  34  Or.  375,  holding  that 
It  is  not  negligence  for  a  bank,  holding  an  ordinary,  unindorsed 
check  for  collection,  to  send  it  to  the  drawee  with  a  request  for 
payment,  where  such  a  custom  prevails  among  banks.  The  rule 
that  such  a  transmission  is  negligent  prevails,  though  the  payor  is 
the  only  bank  in  the  place:  See  the  principal  case;  American  etc. 
Nat,  Bank  v.  Metropolitan  Nat,  Bank,  71  Mo.  App,  451.  "The  only 
safe  rule,"  says  Scholfield,  J.,  In  Drovers'  Nat.  Bank  v.  Anglo- Amer- 
ican Packing  Co.,  117  111.  100,  57  Am.  Rep.  855,  "is  to  hold  that  an 
igent  with  whom  a  check  or  bill  is  deposited  for  collection  must 
transmit  it  to  a  suitable  agent,  to  demand  payment  in  such  manner 
that  no  loss  can  happen  to  any  party,  whether  he  is  a  depositor 
and  indorser,  or  the  indorsee  and  holder."  A  bank  is  negligent 
when  it  sends  a  certificate  of  deposit  by  mall,  for  payment,  to  the 
bank  whose  duty  it  is  to  make  such  payment,  and  it  is  therefore 
answerable  for  any  damages  resulting  to  its  employer  from  such 
neglect:  German  Nat.  Bank  v.  Burns,  12  Colo.  539,  13  Am.  St.  Rep, 
247;  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  56  Fed.  Rep.  967.  The 
bank  becomes  unconditionally  liable  for  the  amount  of  the  certifi- 
cate so  sent,  If  It  i*equests  a  credit  therefor,  and  the  certificate 
Is  received  by  the  bank,  which  ought  to  pay  before  it  has  sus- 
pended: German  Nat.  Bank  v.  Burns,  12  Colo.  539,  13  Am.  St.  Rep. 
247.  A  bank  intnisted  with  negotiable  paper  for  collection  must 
have  it  presented  to  the  drawee  for  payment  by  a  suitable  agent 
who  must  be  some  party  other  than  the  drawee.  A  failure  on  the 
part  of  the  collecting  bank  to  perform  this  duty  is  negligence,  for 
which,  as  between  the  drawer  and  payee,  the  latter  must  suffer. 
Hence,  if  a  bank,  upon  receiving  a  check  from  the  payee  for  col- 
lection, sends  It  direct  to  the  bank  against  which  It  is  drawn,  and 
the  latter,  although  having  sufficient  funds  of  the  drawer  at  the 
time  it  Is  received  to  pay  it,  neglects  to  do  so,  and  subsequently  fails 
before  payment  is  made,  the  negligence  of  the  collecting  bank  in  so 


May,  1899.]    Minneapolis  etc.  Co.  v.  Metropolitan  Bk.    625 

Bending  the  check  Is  such  as  to  prevent  any  recovery  by  the  payee 
against  the  drawer.  The  fact  that  the  latter,  through  misrepresen- 
tations by  the  former,  sends  him  a  duplicate  check,  does  not  change 
the  legal  rights  of  the  parties:  Wagner  v.  Crook,  167  Pa.  St  259,  46 
Am.  St.  Rep.  672. 

Liability  for  Negligence— Notaries,  Correspondents,  and  Other  Agents. 
If  a  bank.  Intrusted  with  commercial  paper  for  collection,  fails  in 
any  of  the  duties  imposed  upon  it  as  to  presentment,  demand,  or 
notice,  it  Is  answerable  for  such  failure,  where  loss  ensues  to  the 
owner;  but,  while  collecting  banks  are  liable  for  their  own  negli- 
gence in  making  collectious  for  customers  (Bank  of  New  Hanover 
V.  Kenan,  76  N.  C.  340,  348;  Kershaw  v.  Ladd,  34  Or.  375;  Hazlett 
V.  Commercial  Nat  Bank,  132  Pa.  St  118,  125;  Commercial  Bank 
V.  Red  River  etc.  Nat.  Bank,  8  N.  Dak.  382;  Dem  v.  Kellogg,  54  Neb, 
5G0;  Ivory  r.  State  Bank,  36  Mo.  475,  88  Am.  Dec.  150;  First  Nat 
Bank  v.  First  Nat  Bank,  4  Dill.  290;  Bank  of  Mobile  v.  Huggins, 
3  Ala.  206;  Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276; 
Diamond  Mill  Co.  v.  Groesbeck  Nat.  Bank,  9  Tex.  Civ.  App,  31,  33; 
Mound  City  Paint  etc.  Co.  v.  Commercial  Nat.  Bank,  4  Utah,  353; 
Selz  V.  Collins,  55  Mo.  App.  55;  McKinster  v.  Bank  of  Utica,  9 
Wend.  46;  Merchants'  etc.  Bank  v.  Stafford  Bank,  44  Conn.  564; 
Branch  Bank  v.  Knox,  1  Ala.  148;  First  Nat  Bank  v.  Fourth  Nat. 
Bank,  77  N.  Y.  320,  33  Am.  Rep.  618,  and  numerous  other  cases  cited 
In  the  note  to  German  Nat.  Bank  v.  Burns,  13  Aip.  St  Rep.  253), 
they  are  not  liable  for  the  negligence  of  their  correspondent  banks 
In  other  places,  when  such  correspondents  have  been  carefully  se- 
lected: Note  to  German  Nat.  Bank  v.  Burns,  13  Am.  St.  Rep.  253; 
and  see.  Infra,  in  this  subdivision.  A  bank,  however,  which  has 
performed  its  duty  in  the  matter  of  a  collection  is  not  negligent  or 
liable  for  a  loss  to  its  customer,  or  liable  where  no  injury  occurs: 
Sahlien  v.  Bank,  90  Tenn.  221;  Kershaw  v.  Ladd,  34  Or.  375:  Grouse 
T.  First  Nat.  Bank.  137  N.  Y.  383;  Ide  v.  Bremer  County  Bank,  73 
Iowa,  58.  Neither  is  the  bank  liable,  though  negligent.  If  the  cus* 
tomer,  being  Informed  of  the  facts,  condones  th^  negligence: 
Hazlett  V,  Commercial  Nat  Bank,  132  Pa.  St  118;  or  unless  it  is 
shown  that  the  claim  was  collectible  by  due  diligence  and  was  last 
In  consequence  of  the  bank's  negligence:  Sahlien  v.  Bank,  90  Tenn. 
221;  and  the  complaint  must  allege  negligence:  Farmers'  etc.  Trust 
Co   v.  Newland,  97  Ky.  464. 

Among  the  courts  of  this  country,  two  theories  exist  concerning 
the  liability  of  banks  undertaking  to  collect  commercial  paper  at  a 
distance.  One  line  of  authorities  holds  to  the  rule  that  the  for- 
warding bank  is  liable  only  for  the  selection  of  a  suitable  local 
agent  with  whom  to  intrust  the  collection,  and  that  the  agent  so 
selected  becomes  the  agent  of  the  owner  of  the  paper;  wbile.  on 
the  other  hand,  it  is  held  that  the  forwarding  bank  makes  the  local 
agent  its  own  subagent,  and  is  lia))le  for  any  neglect  on  the  p.'irt  of 
such  sulingem  The  authorities  on  the  question  are  summed  up  lo 
Am.  St.  Rep.  Vol.  UCXVII.— (0 
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th«  extended  note  to  Isham  t.  Post,  38  Am.  St.  Bep.  777,  and  the 
conclusion  reached  that  the  second  rule  is  sustained  by  the  decisions 
of  the  English  courts  and  of  the  supreme  court  of  the  United  States; 
but  that  the  preponderance  of  decision  in  the  state  courts  alone  ia 
In  favor  of  the  first  rule.  We  shall,  therefore,  simply  cite  some 
additional  cases.  Where  a  collecting  bank  talces  commercial  paper 
for  collection  at  a  distant  place,  and  selects  a  correspondent  bauic 
at  such  place,  with  proper  instructions,  to  malie  the  collection,  the 
latter  banic  is  not  regarded  as  the  agent  of  the  former  banlc;  but^ 
as  the  agent  of  the  owner,  and  the  former  banli  is  not  answerable 
for  any  default,  omission,  negligence,  failure,  or  misappropriation 
by  the  latter,  where  due  care  was  used  in  selecting  the  correspond- 
ing banlj:  See  principal  case;  Waterloo  Milling  Co.  v.  Kuenster, 
158  111.  259,  49  Am.  St.  Rep.  156;  American  etc.  Nat.  Banli  v.  Metro- 
politan Nat.  Banlc,  71  Mo.  App.  451;  Bank  of  Louisville  v.  First 
Nat.  Bank,  8  Baxt.  101,  35  Am.  Rep.  691,  and  note;  Irwin  v.  Reeves 
Pulley  Co.,  20  Ind.  App.  101,  115,  and  numerous  authorities  there 
cited;  Farmers'  etc.  Trust  Co.  v.  Newland,  97  Ky.  464;  Warren 
Bank  v.  Suffolk  Bank,  10  Cush.  582,  585;  Carlinville  Nat.  Bank  v. 
Wilson,  78  111.  App.  339;  Commercial  Bank  v.  Red  River  etc.  Nat. 
Bank,  8  N.  Dak.  382:  Finch  v.  Karste,  97  Mich.  20;  Tiernan  v.  Com- 
mercial Bank,  7  How.  648,  40  Am.  Dec.  83.  And  the  same  prin- 
ciple applies  where  the  collecting  bank  employs  attorneys  to  make 
the  collection,  instead  of  a  bank:  Commercial  Bank  v.  Martin,  1 
La.  Ann.  344,  45  Am.  Dec.  87;  Plymouth  County  Bank  v.  Oilman, 
9  S.  Dak.  278,  62  Am.  St.  Rep.  868. 

But  that,  in  the  absence  of  any  agreement  to  the  contrary,  a 
bank  which  receives  commercial  paper  from  a  customer  is  liable 
to  him  for  any  negligence  whereby  the  collection  of  the  paper  is 
defeated,  whether  such  negligence  is  that  of  its  own  officers,  or  of 
a  subagent  or  correspondent  to  whom  the  paper  is  sent  for  col- 
lection, see  Bailie  v.  Augusta  Sav.  Bank,  85  Ga.  277,  61  Am.  St. 
Rep.  74;  Naser  v.  First  Nat.  Bank,  116  N.  Y.  492;  St.  Nicholas 
Bank  v.  State  Nat.  Bank,  128  N.  Y.  26;  Castle  v.  Com  etc.  Bank, 
148  N.  Y.  122;  Corn  etc.  Bank  v.  Farmers'  Nat.  Bank,  118  N.  Y. 
443,  447;  Power  v.  First  Nat.  Bank,  6  Mont.  251;  Reeves  v.  State 
Bank,  8  Ohio  St.  466.  It  makes  no  difference  that  the  bank  does 
not  charge  anything  for  the  collection,  and  it  is  immaterial  whether 
such  subagent  or  correspondent  is  the  bank  upon  which  the  check 
Is  drawn,  or  another:  Bailie  v.  Augusta  Sav.  Bank,  96  Ga.  277,  51 
Am.  St.  Bep.  74.  A  bank  which  receives  for  collection  a  check  sent 
by  another  bank  holding  it  only  for  collection  is  the  agent  of  the 
latter,  and  not  of  the  payee:  Castle  v.  Corn  etc.  Bank,  148  N.  Y. 
122.  If  one  bank  intrusts  a  collection  to  another  bank,  the  latter 
Is  the  agent  of  the  former,  and  has  no  connection  with  the  owner: 
Sherman  v.  Port  Huron  etc.  Thresher  Co.,  8  S.  Dak.  343. 

The  liability  of  a  collecting  bank  for  the  acts  or  omissions  of 
notaries,  concerning  commercial  paper,  placed  by  it  in  their  hands, 
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Is  also  discussed  In  the  extended  note  to  Isham  v.  Post,  38  Am.  St. 
Eep.  776.  As  there  said,  there  are  states  in  which  the  relations  of 
a  collecting  bank  and  the  notary  are  deemed  to  be  those  of  prin- 
cipal and  agent,  and  in  which  the  banl£  is  therefore  held  answer- 
able for  negligence  or  other  misconduct  on  the  part  of  the  notary, 
through  which  the  owner  of  the  paper  suffers  loss:  See,  also,  Davey 
V.  Jones,  42  N.  J.  L.  28,  36  Am.  Rep.  505;  Allen  v.  Merchants'  Bank, 
22  Wend.  215,  34  Am.  Dec.  289;  Bank  of  Lindsborg  v.  Ober,  31  Kan. 
599.  But  the  prevailing  doctrine  Is  that  the  bank  is  not  answerable 
for  the  default,  negligence,  or  omission  of  a  notary,  through  which 
the  owner  suffers  loss,  where  the  bank  has  exercised  due  care  in 
selecting  a  reputable  and  competent  notary,  or  has  placed  the  in- 
strument, for  presentment  and  protest,  in  the  hands  of  the  notary 
whom  it  regularly  employs  to  perforin  such  service:  Note  to  Isham 
V.  Post,  38  Am.  St.  Rep.  776.  This  rule  Is  also  considered  In  First 
Nat.  Bank  v.  German  Bank,  107  Iowa,  543,  70  Am.  St.  Rep.  216, 
to  be  sustained  not  only  by  the  weight  of  authority  but  by  "the 
better  reason."  A  bank  receiving  a  bill  for  collection,  discharges 
Its  duty,  if.  when  the  bill  becomes  due,  it  places  it  in  the  hands  of 
a  notary  for  protest  and  for  the  proper  notices  to  be  given,  and  is 
not  liable  though  recourse  is  lost  against  the  indorsers  because  of 
the  failure  of  the  notary  to  properly  discharge  this  duty:  Tiernan 
V.  Commercial  Bank,  7  How.  648,  40  Am.  Dec.  83. 

Instriictions— Provisional  Credit.— It  Is  the  duty  of  a  bank,  in  mak- 
ing a  collection,  to  follow  the  instructions  given.  If  it  falls  to  do 
so,  it  will  be  liable,  in  the  event  of  loss:  Bank  of  Mobile  v.  Hug- 
gins,  3  Ala.  206;  National  Bank  v.  City  Bank,  103  U.  S.  668;  Butts 
v.  Phelps,  90  Mo.  670;  Central  Georgia  Bank  v.  Cleveland  Nat. 
Bank,  50  Ga.  667;  Borup  v.  Nlnlnger,  5  Minn.  523;  Merchants'  etc. 
Bank  v.  Stafford  Bank,  44  Conn.  564,  567;  but  not  otherwise:  People's 
Nat.  Bank  v.  Freeman's  Nat.  Bank,  169  Mass.  129.  01  Am.  St.  Rep. 
279;  Ide  v.  Bremer  County  Bank,  73  Iowa,  58;  Finch  v.  Karste.  97 
Mich.  20.  If  there  is  an  instruction  to  "protest,"  it  must  be  com- 
plied with,  although  protest  might  not  otherwise  be  necessary: 
Ayrault  v.  Pacific  Bank,  47  N.  Y.  570,  7  Am.  Rep.  489;  and  Instruc- 
tions given  to  the  bank  taking  the  paper  for  collection  must  be 
transmitted  to  Its  correspondent,  where  the  collection  is  to  be  made 
in  a  distant  place:  Borup  v.  Nlnlnger,  6  Minn.  623.  A  collecting 
bank  without  Instructions  is  not  answerable  for  mere  error  of  Judg- 
ment: Sahlien  T.  Bank,  90  Tenn.  221. 

It  is  not  unusual  for  bankers  to  credit  their  customers  with  paper, 
l^ft  with  them  for  collection,  in  advance  of  the  actual  receipt  of 
the  proceeds.  Ordinarily,  this  is  a  provisional  credit  only,  made 
In  anticipation  that  the  paper  will  be  promptly  paid,  and  with  the 
Tight  to  cancel  the  credit  if  the  paper  Is  dishonored:  First  Nat. 
Bank  v.  Bank  of  Monroe,  33  Fed.  Rep.  408,  411;  Midland  Nat.  Bank 
V.  Brlghtwell.  148  Mo.  3.')8.  71  Am.  St.  Rep.  608:  Haelett  v.  Commer- 
cial Nat.  Bank,  132  Pa.  St.  118,  125;  Bank  v.  Oummlngs,  80  Tenn. 
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609,  24  Am.  St.  Rep.  618;  National  Gold  Bank  etc.  Co.  v.  McDonald, 
51  Cal.  64,  21  Am.  Rep.  697;  Freeholders  v.  State  Bank,  32  N.  J.  Eq. 
467.  46S;  Manufacturers'  Nat.  Bank  v.  Continental  Bank,  148  Mass. 
653,  12  Am.  St.  Rep.  598;  Evansville  Bank  v.  German-American 
Bank,  155  U.  S.  556,  562. 

Usage  or  Custom.— In  the  absence  of  instructions,  a  customer  of  a 
collecting  bank  is  probably  bound,  to  some  extent,  at  least,  by  the 
usages  and  customs  under  which  the  bank  makes  collections,  as 
such  usages  and  customs,  if  reasonable  and  lawful,  would  afford 
very  cogent,  if  not  controlling,  evidence  affecting  the  question  of 
the  bank's  negligence:  Sahlien  v.  Bank,  90  Tenn.  221;  Warren  Bank 
V.  Suffolk  Bank,  10  Gush,  582;  Lincoln  etc.  Bank  v.  Page,  9  Mass. 
155.  6  Am.  Dec.  52;  Indig  v.  National  City  Bank,  80  N.  Y.  100; 
National  Butchers'  etc.  Bank  v.  Hubbell,  117  N.  Y.  384,  15  Am.  St. 
Rep.  515.  Established  usages  of  the  bank,  so  far  as  presentment, 
demand,  and  notice  are  concerned,  may  well  form  a  part  of  the 
contract  with  parties  who  have  dealings  with  the  bank;  but  when 
It  comes  to  accepting  payment  by  the  debtor's  check  because  it 
Is  authorized  by  custom  or  usage,  the  validity  of  such  custom  or 
usage  may  well  be  questioned.  It  has  been  held  that  a  custom  of 
banks  to  accept  checks  of  the  payor  in  payment  of  a  collection  i» 
binding  upon  a  customer,  whether  he  has  knowledge  of  the  usage 
or  not,  in  the  absence  of  any  direction  by  him  as  to  the  mode  of 
payment:  Farmers'  etc.  Trust  Co.  v.  Newland,  97  Ky.  464;  Savings 
Bank  v.  National  Bank,  98  Tenn.  337.  The  contrary  is  held  in  State 
Bank  v.  Bryne,  97  Mich.  178,  37  Am.  St.  Rep.  332,  and  National  Bank 
V.  American  Exch.  Bank,  151  Mo.  320,  74  Am.  St.  Rep.  527;  and  com- 
pare "Payment,"  infra.  One  thing  is  quite  certain  under  the  au- 
thorities, and  that  Is  that  no  usage  or  custom  of  collecting  banks 
in  dealing  with  commercial  paper  will  justify  or  excuse  negligence: 
Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276,  290;  Ivory 
A .  State  Bank,  36  Mo.  475,  88  Am.  Dec.  150.  Usage  can  only  regu- 
late the  manner  of  the  performance  of  required  acts;  it  cannot  ex- 
cuse nonperformance:  Citizens'  Nat.  Bank  v.  Third  Nat  Bank.  19 
Ind.  App.  60,  79;  and  does  not  justify  the  receiving  of  worthless 
checks  In  payment  for  a  collection:  National  Bank  v.  American 
Exch.  Bank.  151  Mo.  320,  74  Am.  St.  Rep.  527. 

Suit  by  Bank.— A  bank  is  not  required  to  employ  counsel  and  to 
bring  suit  upon  commercial  paper  placed  In  Its  hands  for  collection, 
unless  it  has  contracted  to  do  so:  Crow  v.  Mechanics'  etc.  Bank, 
12  Da  Ann.  692;  Freeman  v.  Citizens'  Nat.  Bank,  78  Iowa,  150;  and 
a  bank  need  not  push  execution  of  judgment  to  a  capias  ad  satis- 
faciendum, where  It  Is  directed  to  cause  suit  to  be  brought  on-  a 
note,  no  request  to  pursue  such  a  course  having  been  shown  nor 
damage  from  not  resorting  to  It:  Commercial  Bank  v.  Martin.  1  La. 
Ann.  344,  45  Am.  Dec.  87, 

Payment.— A  bank  authorized  to  collect  commercial  paper  for  an- 
i*ther  bank  has  no  implied  power  to  receive  anything  except  money 
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In  payment.  Unless  specially  authorized,  it  is  the  duty  of  the  bant 
to  receive  in  payment  nothing  but  money,  or  that  which,  by  com- 
mon consent,  is  considered  and  treated  as  money:  National  Bank  v. 
American  Exch.  Banlc,  151  Mo.  320,  74  Am.  St  Rep.  527;  Midland 
Nat.  Bank  v.  Brightwell,  148  Mo.  358,  71  Am.  St.  Rep.  608;  Hazlett 
V.  Commercial  Nat.  Bank,  132  Pa.  St,  118;  National  Bank  v.  Jolin- 
son,  6  N.  Dak.  180;  Ward  v.  Smith,  7  Wall.  447;  Alley  v.  Rogers, 
19  Gratt.  366.  A  check  is  not  payment:  National  Bank  v.  Americnn 
Exch.  Bank,  151  Mo.  320,  74  Am.  St.  Rep.  527;  Turner  v.  Bank,  4 
Abb.  App.  434;  and  if  the  bank  takes  one  it  must  present  it  fur 
payment  at  once:  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  89  N.  V. 
413;  for  it  becomes  operative  as  payment  in  fact  only  when  paid: 
Morris  v.  Eufaula  Nat.  Bank,  106  Ala.  383;  Thomas  v.  Supervisors. 
115  N.  Y.  47.  That  a  check  may  be  received  as  payment,  according 
to  usage,  see  Farmers'  etc.  Trust  Co.  v.  Newland,  97  Ky.  464.  A 
collecting  bank  has  no  power  to  receive  a  certified  check  as  pay- 
ment. If  an  ordinary  check  or  certified  check  is  received  in  pay- 
ment, the  collecting  bank  assumes  the  risk  that  it  will  be  paid,  and 
Is  liable  if  it  is  not  paid:  National  Bank  v.  American  Exch.  Bank, 
151  Mo.  320,  74  Am.  St.  Rep.  527;  Essex  Co.  Nat.  Bank  v.  Bank  of 
Montreal,  7  Biss.  193;  Fifth  Nat.  Bank  v.  Ash  worth,  123  Pa.  St 
212.  It  has  been  held,  however,  that  payment  to  a  bank  in  its  own 
theck  of  a  claim  placed  in  its  hands  for  collection  Is  equivalent 
to  a  payment  in  money,  though  it  fails  on  the  same  day:  Sayles  v. 
Cox,  9s5  Tenn,  579,  49  Am.  St.  Rep.  940;  and  that  a  collecting  bank 
Is  entitled  to  receive  in  payment  overdrafts  and  certificates  of  de- 
posit on  Itself,  and  thereby  to  discharge  the  debtor:  Akin  v.  Jones, 
93  Tenn.  353,  42  Am.  St  Rep.  921.  A  bank  may  receive  its  own 
certificate  of  deposit  as  money:  British  etc.  Mortgage  Co.  v.  Tib- 
balls,  63  Iowa,  468.  Partial  payment  cannot  be  accepted  by  a  col- 
lecting bank:  Lowenstein  v.  Bresler,  109  Ala.  326. 

Proceeds.— A  banker  is  bound  to  return  paper  intrusted  to  it  for 
collection  or  to  account  for  the  amount  of  its  proceeds:  McClure  v. 
Osborne,  80  111.  App.  465;  but  the  custom  of  bankers  to  credit  cus- 
tomers with  the  proceeds  of  paper  left  for  collection  when  the  paper 
has  been  collected  is  unfversally  recognized:  First  Nat  Bank  v. 
Bank  of  Monroe,  33  Fed.  Rep.  408,  411;  and  the  bank  Is  not  bound 
to  keep  the  moneys  collected  separate  from  all  other  moneys  In  its 
poBKssion:  First  Nat  Bank  v.  Wilmington,  77  Fed.  Rep.  401. 
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PARK  V.  CROSS. 

[76  Minnesota,  187.] 

PAYMENT— AGENT'S  AUTHORITY  TO  RECEIVE  BE- 
FORE DEBT  IS  DUE.— An  agent  authorized  to  collect  the  prin- 
cipal and  interest  of  a  loan  has  no  aiithority  to  receive  either  the 
principal  or  interest  before  it  is  due,  and  payment  made  to  him  by 
the  debtor  before  that  time  is  at  the  latter's  risk. 

F.  H.  Peterson,  for  the  appellant. 

W.  B.  Douglas  and  J.  B.  Campbell,  for  the  respondent. 

**''  CANTY,  J.  This  is  an  action  to  restrain  the  fore- 
closure of  a  mortgage  under  the  power  of  sale,  on  the  ground 
that  plaintiff,  the  mortgagor,  had  partly  paid  the  mortgage 
debt,  and  had  tendered  payment  of  the  balance  due.  On  the 
trial,  the  court,  sitting  without  a  jury,  found  for  plaintiff,  and 
defendant  appeals  from  an  order  denying  a  new  trial. 

The  mortgaged  premises  are  city  property  situated  in  Moor- 
head.  The  note  and  mortgage  are  dated  March  18,  1890.  The 
note  is  for  the  sum  of  eight  hundred  dollars  and  was  due  in 
five  years  after  date.  The  interest,  at  the  rate  of  eight  per 
cent,  was  payable  semi-annually.  Plaintiff  applied  for  a  loan 
to  one  Titus,  a  loan  agent  residing  at  Moorhead,  and  he  pro- 
cured the  loan  from  defendant,  a  resident  of  New  York.  Her 
husband  acted  as  her  agent  in  making  the  loan,  and  he  sent 
the  money  to  Titus,  who  paid  it  over  after  said  note  and  mort- 
gage were  executed.  He  then  had  the  mortgage  recorded,  and 
sent  it  and  the  note  to  defendant's  husband  at  New  York. 
Defendant  has  ever  since  retained  the  principal  note.  As  the 
coupon  notes  fell  due,  she  sent  them  to  Titus  for  collection. 
-The  note  was,  by  its  ^*®  terms,  payable  at  the  office  of  Titus, 
|in  Moorhead.  Until  1894,  plaintiff  paid  the  semi-annual  in- 
^terest  to  Titus  shortly  after  it  came  due.  Sometimes  Titus 
had  the  interest  coupon  for  collection  when  the  payment  was 
made,  and  at  other  times  he  did  not,  and  then  he  would  give 
plaintiff  a  receipt  for  the  money,  and,  when  the  coupon  ar- 
rived, he  would  exchange  the  coupon  for  the  receipt. 

Plaintiff  paid  Titus  the  following  sums,  to  be  applied  on  the 
principal  note:  March,  1891,  one  hundred  dollars;  April,  1891, 
three  hundred  and  one  dollars  and  eighty-eight  cents;  and 
April,  1893,  three  hundred  dollars.  On  each  occasion,  Titus 
gave  her  a  receipt  for  the  amount  paid,  but  he  never  forwarded 
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the  amount  paid  to  defendant,  and  never  notified  her  that  he 
had  collected  it,  and  neither  she  nor  her  husband  ever  knew 
until  August,  1894,  that  any  such  payment  had  ever  beea 
made.  When  plaintiff  made  these  payments,  she  never  inquired 
whether  Ti-tus  had  the  securities  in  his  possession,  and  did  not 
know  whether  he  had  or  not.  After  making  these  payments, 
she  supposed  that  she  was  entitled  to  a  reduction  of  interest, 
but  she  still  continued  to  pay  the  full  amount  of  interest  called 
for  by  the  coupons.  She  "mentioned  it  to  Mr.  Titus,  and  he 
said  it  would  be  all  right.'*  She  testified  that  she  supposed 
that  Titus  was  loaning  his  own  money,  and  that  he  himself 
owned  the  note  and  mortgage.  But  she  also  testified  that  oa 
three  or  four  occasions,  when  she  paid  the  interest,  he  did  not 
have  the  coupon,  and  that  she  subsequently  exchanged  the  re- 
ceipt he  gave  her  for  the  coupon,  and  she  could  readily  see 
that  all  of  the  paid  coupons  which  she  received  from  him  were 
payable  to  "Martha  H.  Cross."  Titus  testified  that  before 
he  made  this  loan  he  had  a  conversation  with  defendant's  hus- 
band at  New  York,  and  then  solicited  from  the  latter  the  au- 
thority to  make  loans  for  him,  and  that  his  (Titus')  understand- 
ing of  the  agreement  then  made  was  that  he  should  collect 
the  principal  and  interest  of  such  loans  as  he  would  make. 

It  will  be  observed  that  Titus  received  said  three  payments 
on  the  principal  long  before  the  note  was  due,  and,  conced- 
ing that  the  testimony  warranted  the  court  in  finding  that 
he  had  authority,  as  defendant's  agent,  to  receive  the  princi- 
pal of  the  debt,  this  did  not  give  him  authority  to  receive  it 
before  it  was  due:  See  Mechem  on  Agency,  sec.  380;  Story  on 
Agency,  sec.  98;  2  Parsons  on  Notes  and  Bills,  214;  Smith  v. 
Kidd,  68  N.  Y.  130,  23  Am.  Eep.  157;  Campbell  v.  Hassel,  1 
Stark.  233. 

180  <^very  person  who  pays  money  beforehand  pays  it  at 
his  own  risk.  The  agent  could  not  have  claimed  the  money  be- 
fore it  was  due  to  the  principal":  Per  Lord  Ellenborough  in 
Pamthcr  v.  Gaitskell,  13  East,  432. 

There  was  in  this  case  no  such  course  of  dealing  or  other 
circumstances  as  would  take  the  case  out  of  the  above  rule.  'The 
case  of  Thompson  v.  Elliott,  73  111.  221,  is  not  an  authority 
in  favor  of  respondent,  as  she  contends.  The  note  in  that  case 
was  payable  on  or  before. 

Appellant  commenced  the  foreclosure  a  few  months  before 
the  principal  came  due,  under  the  claim  that  there  was  a  de- 
fault in  the  payment  of  an  installment  of  interest.    Respondent 
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contends  that  tJie  three  payments  made  by  her  to  Titus,  as  pay- 
ments on  the  principal,  should,  at  least,  be  applied  pro  tanto 
as  a  payment  of  this  installment  of  interest,  and,  if  so  applied, 
there  was  no  default  in  the  mortgage  when  appellant  attempted 
to  foreclose  it,  and  therefore  the  decision  of  the  court  below 
should  be  affirmed.  Said  three  payments,  made  as  payments 
on  the  principal,  were  all  made  long  before  this  installment 
of  interest  came  due,  and  we  cannot  hold,  from  the  evidence, 
that  Titus  had  authority  to  collect  the  interest  before  it  came 
due,  any  more  than  he  had  authority  to  collect  the  principal 
before  it  came  due.     This  disposes  of  the  case. 

The  order  appealed  from  is  reversed,  and  a  ^ew  trial  granted. 


AGENT'S  AUTHORITY  TO  RECEIVE  PAYMENT  of  an  obliga- 
tion does  not  authorize  him  to  receive  payment  before  it  is  due: 
Smith  V.  Kidd,  68  N.  Y.  130,  23  Am.  Rep.  157.  A  power  to  collect 
implies  only  an  authority  to  demand  and  receive  the  thing  due  on 
an  obligation:  Martin  v.  United  States,  2  T.  B.  Mon.  89.  15  Am. 
Dec.  129.  No  authority  will  be  implied  from  an  express  authority: 
Jackson  ▼.  Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  81. 


STATE  V.  GREENWOOD. 
[76  Minnesota,  211.] 

FdRGERT—lNtHCTMENT— SUFFICIENCY  OF— "FORGE" 
—SIGNIFICATION  OF.— While  the  gist  of  the  crime  of  forgery  is 
the  intent  to  defraud,  it  is  not  necessary  that  the  facts  showing 
that  intent  should  be  specifically  set  out  In  an  indictment  for  such 
crime,  further  than  is  included  in  the  words  "did  feloniously  forge" 
the  instrument  therein  named.  The  word  "forge,"  in  such  an  in- 
dictment, is  not  a  mere  legal  conclusion,  but  includes,  in  and  of 
Itself,  a  statement  of  the  particular  acts  which  constitute  the  crime. 

FORGERY— CHARGING  IN  LANGUAGE  OP  THE  STAT- 
UTE.—In  a  statutory  indictment  for  forgery  It  Is  sufficient  to  charge 
the  crime  In  the  words  of  the  statute. 

FORGERY— INDICTMENT  FOR— WHEN  SUFFICIENT- 
ILLUSTRATION.— If  an  indictment  charges  that,  on  a  certain  day, 
&i  a  certain  place,  the  defendant,  "with  intent  to  defraud,"  did 
then  and  there  feloniously  "forge"  a  certain  promissory  note  of  the 
tenor  following,  and  then  sets  It  out  in  full,  a  "public  offense"  is 
■charged,  "in  plain  and  concise  language,"  and  the  defendant  Is 
sufficiently  informed  "of  the  nature  and  cause  of  the  accusatloa 
against  him,"  as  required  by  law. 

W.  B.  Douglas,  attorney  general,  C.  W.  Somerby,  assistant 
attorney  general,  G.  W.  Granger  and  Charles  C.  Willson,  for  the 
state. 
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Brown  &  Abbott  and  Stephen  H.  Somsen,  for  the  defend- 
ant. 

^**  BUCK,  J.  The  defendant,  Greenwood,  was  indicted  by 
the  grand  jury  of  the  county  of  Olmsted  of  the  offense  of 
forgery.    The  indictment  reads  as  follows: 

"Ernest  L.  Greenwood  is  accused  by  the  grand  jury  of  the 
county  of  Olmsted,  in  the  state  of  Minnesota,  by  this  indict- 
ment, of  the  crime  of  forgery  in  the  second  degree,  committed' 
as  follows:  The  said  Ernest  L.  Greenwood,  on  the  eighteenth 
day  of  December,  A.  D.  1897,  at  the  city  of  Eochester,  in  the 
county  of  Olmsted  and  state  of  Minnesota,  with  intent  to  de- 
fraud, did  then  and  there  falsely  and  feloniously  forge  a  cer- 
tain promissory  note  of  the  tenor  following: 

"'$300.00.  Dec.  14,  1897. 

**  'On  or  before  one  year  after  date  we  promise  to  pay  to  the 
order  of  Edward  J.  Grimm  three  hundred  dollars,  with  inter- 
est at  7  per  cent  per  annum,  at ,  value  received, 

"  *E.  L.  GKEENWOOD. 
« 'C.  E.  GREENWOOD. 
« 'No. .    Due, .' 

"Contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Minnesota. 

"Dated  at  the  city  of  Rochester,  in  the  county  of  Olmsted 
and  state  of  Minnesota,  this  twentv-first  day  of  June,  A.  D. 
1898.  JAMES  CRAWFORD, 

'Toreman  of  the  Grand  Jury." 

The  defendant  demurred  to  the  indictment,  and  upon  a  hear- 
ing the  demurrer  was  overruled.  The  grounds  of  the  demurrer 
are  substantially  included  in  the  questions  in  the  case  as  cer- 
tified by  the  trial  court  to  this  court  for  its  determination, 
upon  motion  and  at  the  request  of  the  defendant,  as  follows, 
viz.:  1.  Does  the  indictment  state  facts  sufficient  to  constitute 
a  public  offense?  2.  Does  the  indictment  contain  a  statement 
of  the  acts  constituting  the  offense  in  plain  and  concise  lan- 
guage? *"  8.  Does  the  indictment  allege  any  act  or  fact  con- 
stituting the  crime  of  forgery,  or  is  the  word  "forge,"  as  u.«»ed 
therein,  a  mere  legal  conclusion?  4.  Does  the  word  "forsje,** 
as  used  in  the  indictment,  sufficiently  inform  the  defendant 
of  the  nature  and  cause  of  the  accusation  against  him? 
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The  defendant  contends  that  there  is  no  allegation  of  the 
particular  acts  constituting  the  offense,  no  information  vouch- 
safed to  the  defendant  as  to  what  he  did,  and  no  specification 
of  the  facts  from  which  the  grand  jury  drew  the  legal  con- 
clusion that  he  forged  a  certain  document;  and  he  invokes 
in  his  behalf  the  provision  of  the  bill  of  rights  that  the  ac- 
cused shall  be  by  the  indictment  informed  of  the  nature  and 
cause  of  the  accusation  against  him,  and  that  the  statute  of 
this  state  provides  that  an  indictment  shall  contain  a  state- 
ment of  the  acts  constituting  the  offense  in  plain  and  con- 
cise language.  "Forgery"  is  the  fraudulent  making  of  a  false 
writing  which,  if  genuine,  would  apparently  be  of  some  legal 
efficacy:  State  v.  Eose,  70  Minn.  403.  And  "forgery  in  the 
second  degree,"  as  defined  by  the  Gren^ral  Statutes  of  1894, 
section  6692,  so  far  as  material  in  this  case,  is  as  follows:  "A 
person  is  guilty  of  forgery  in  the  second  degree  who,  with 
intent  to  defraud,  forges  ....  an  instrument  or  writing,  be- 
ing or  purporting  to  be  the  act  of  another/' 

The  General  Statutes  of  1894,  section  6701,  provides  that: 
"The  expressions  'forge,'  'forged,'  and  'forging,'  as  used  in  this 
chapter,  include  false  making,  counterfeiting,  and  the  altera- 
tion, erasure,  or  obliteration  of  a  genuine  instrument,  in  whole 
or  in  part." 

Now,  what  is  the  nature  and  the  cause  of  the  accusation  in 
the  indictment?  The  instrument  so  specifically  described 
therein  on  its  face  contains  all  the  essentials  necessary  to  con- 
stitute a  valid  promissory  note.  It  is  alleged  in  the  indictment 
that  this  apparently  genuine  instrument  is  a  forged  one;  that 
the  defendant  forged  it,  with  the  felonious  intent  to  defraud. 
If  so,  he  made  the  note  or  instrument  within  the  definition  of 
the  word  "forge."  A  promissory,  note  is  a  written  promise  to 
pay  money  at  all  events.  There  is  no  such  thing  as  a  verbal 
promissory  note.  This  instrument  in  2*"*  the  indictment  comes 
within  the  definition  of  a  written  promissory  note.  The  in- 
dictment clearly,  distinctly,  and  directly  charges  the  defend- 
ant with  having  forged  this  instrument  with  intent  to  defraud. 
That  is  the  charge  against  him,  and,  as  he  was  entitled  to 
be  informed  of  the  nature  and  cause  of  the  accusation  against 
him,  we  are  of  the  opinion  that  he  could  and  did  find  it  quite 
easily  in  the  charge  in  the  indictment. 

The  gist  of  the  offense  of  forgery  is  the  intent  to  d-efraud. 
It  is  not  necessary  nor  advisable  to  set  out  the  name  of  the 
person  intended  to  be  defrauded.     The  elements  of  fraud  to 
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be  charged  in  the  indictment,  according  to  the  law  books,  are 
a  writing  apparently  valid,  and  evil  intent  on  the  part  of  the 
accused,  and  a  false  making  of  such  writing.  These  matters 
are  all  charged  in  the  indictment,  which  uses  the  word  "forge," 
and  it  is  claimed  that  this  is  not  a  statement  of  fact  or  facts, 
but  simply  a  conclusion  of  law;  and  Commonwealth  v.  Will- 
iams, 13  Bush,  267,  and  Stowers  v.  Commonwealth,  12  Bush, 
842,  are  cited  to  this  effect,  but  we  do  not  deem  these  deci- 
sions sound,  and  decline  to  follow  them.  The  word  "forge" 
contains  a  statement  of  fact,  and  not  a  mere  conclusion  of  law, 
and  includes  the  false  making  of  an  instrument,  in  whole  or 
in  part.  If  the  word  "forge"  is  broad  enough  to  constitute 
a  statement  of  fact  and  a  conclusion  of  law,  it  nevertheless 
charges  and  covers  a  particular  act,  and  sufficiently  charges 
the  commission  of  an  offense  in  the  words  of  the  staitute:  State 
V.  Foster,  30  Kan.  365.  In  State  v.  Comfort,  22  Minn. 
271,  it  was  held  that:  "A  charge  in  an  indictment  may  be  made 
in  the  words  of  the  statute,  without  a  particular  statement 
of  facts  and  circumstances,  when,  by  using  those  words,  the 
act  in  which  an  offense  consists  is  fully,  directly^  and  expressly 
alleged,  without  any  uncertainty  or  ambiguity." 

The  material  portions  of  the  indictment  are  in  the  language 
of  the  statute,  and  are  sufficient:  People  v.  Harrold,  84  Cal. 
667.  This  rule  is  particularly  applicable  to  the  charge  of  for- 
gery, where  it  is  not  necessary  to  set  out  in  what  particular 
act  the  forgery  consisted,  because  the  word  "forge"  or  "forged" 
includes,  in  and  of  itself,  a  statement  of  the  particular  acts 
which  constitute  this  particular  offense.  While  forgery  was  a 
common-law  offense,  '^^  and  a  common-law  indictment  was  a 
very  lengthy  document,  full  of  technical  and  minute  allega- 

'  tions  of  matter,  yet  the  statute  has  in  a  great  measure  dis- 
pensed with  this  surplusage,  and  all  that  is  now  required  by 
statute  is  that  the  indictment  be  direct  and  certain  as  to  the 

'  party,  the  offense  charged,  and  the  particular  circumstances  of 
the  offense  charged,  when  necessary  to  constitute  a  complete 
offense,  and  it  is  sufficient,  under  a  statutory  indictment,  to 
bring  the  offense  fairly  within  the  terms  of  the  definitions  of 
the  offense:  9  Ency.  of  PI.  &  Pr.  551. 

In  People  v.  Pynders,  12  Wend.  427,  it  was  held  sufficient 
to  aver  that  the  defendant  forged  a  certain  writing,  describing 
it  truly,  and  setting  forth  its  tenor.  And  in  People  v.  Steams, 
21  Wend.  400.  it  was  held  that,  in  cases  of  forgery,  the  indict- 
ment is  good  if  it  set  forth  the  instrument  alleged  to  have 
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been  forged,  averring  it  to  have  been  falsely  made,  with 
intent  to  defraud  some  person  or  body  corporate,  provided  the 
instrument  be  such  on  its  face  as  to  show  that  the  rights  of 
property  of  such  person  may  thereby  be  impaired  or  affected. 
It  is  not  necessary  that  the  facts  and  circumstances  of  the  case, 
showing  the  intent,  should  be  specially  set  forth  in  the  indict- 
ment. It  is  enough  that  they  be  given  in  evidence  on  the  trial. 
Extrinsic  facts  are  necessary  to  be  stated  only  when  the  opera- 
tion of  the  instrument  upon  the  rights  or  property  of  another 
is  not  manifest  or  probable  from  the  face  of  the  writing:  1 
Wharton's  Precedents  of  Indictments,  264. 

Our  conclusion  is  that  this  indictment  is  good;  that  it  was 
not  necessary  to  set  out  therein  the  particular  acts  which  con- 
stitute the  crime  of  forgery,  other  than  is  included  in  the  words 
"did  feloniously  forge"  the  promissory  note  therein  fully  de- 
scribed, which  on  its  face  appeared  to  be  genuine,  and  to  charge 
that  such  forgery  was  done  with  the  in-tent  to  defraud.  Hence, 
we  answer  questions  Nos.  1  and  2  in  the  affirmative,  and  No. 
3  that  the  indictment  does  allege  a  fact  constituting  the  crime 
of  forgery,  and  that  the  word  "forge"  therein  is  not  a  mere 
legal  conclusion.  And  we  answer  question  No.  4,  and  decide 
that  the  word  "forge,"  as  used  in  the  indictment,  in  connec- 
tion with  the  other  facts  therein  stated,  sufficiently  informs 
the  defendant  of  the  nature  and  cause  of  the  accusation  against 
him. 

^'*  The  order  overruling  the  demurrer  is  affirmed,  and  cause 
remanded  for  further  proceedings. 


FORGERY— INDICTMENT— SUFFICIENCY  OF.— An  Indictment 
following  the  language  of  the  statute  is  generally  sufficient:  Note 
to  Meadowcroft  v.  People,  54  Am.  St.  Rep.  469.  The  essential  ele- 
ment of  forgery  consists  in  the  intent  to  defraud,  but  it  is  not  neces- 
sary to  allege  the  name  of  the  person  intended  to  be  defrauded: 
State  V.  Warren,  109  Mo.  430,  32  Am.  St.  Rep.  681;  monographic 
note  to  Arnold  v.  Cost,  22  Am.  Dec.  313,  on  forgery.  The  term 
"forged"  In  law  indicates  a  fraudulent  intent  and  purpose  in  mak- 
ing the  writing:  Note  to  State  v.  Williams,  47  Am.  St.  Rep.  258. 
An  indictment  for  forgery  is  sufficient  where  the  instrument  alleged 
to  be  forged  is  set  out  by  its  tenor,  and  the  indictment  contains 
an  allegation  that  the  instrument  was  made  by  the  defendant  with- 
out lawful  authority  and  with  intent  to  defraud:  Howard  v.  State, 
37  Tex.  Cr.  Rep.  4M,  66  Am.  St.  Rep.  812.  A  charge  of  forgery 
is  sufficient  if  embodied  in  ordinary  language  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended: State  V.  Johnson,  26  Iowa,  407,  96  Am,  Dec.  15& 
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[76  Minnesota,  22G.] 

HOIMESTEAIV-ACQUIRIXG  LIEN  AGAINST,  BY  AT- 
TACHMENT.—A  lien  on  a  homestead  for  an  indebtedness  incurred 
for  labor  and  material  furnished  in  building  a  house  thereon  may 
be  acquired  by  levying  an  artacfhment  on  the  homestead  property 
as  well  as  by  docketing  a  judgment  against  it. 

Action  to  enjoin  a  sale  of  land  under  execution.  Article  1, 
section  12,  of  the  constitution,  as  orig-inally  adopted,  provided 
that:  "A  reasonable  amount  of  property  shall  be  exempt  from 
seizure  or  sale  for  the  payment  of  any  debt  or  liability.  The 
amount  of  such  exemption  shall  be  determined  by  law."  In 
1888,  this  section  of  the  constitution  was  amended  by  adding 
thereto:  "Provided,  however,  that  all  property  so  exempted 
shall  be  liable  to  seizure  and  sale  for  any  debts  incurred  to  any 
person  for  work  done  or  materials  furnished  in  the  construc- 
tion, repair,  or  improvement  of  the  same;  and  provided,  fur- 
ther, that  such  liability  to  seizure  and  sale  shall  also  extend  to 
all  real  property  for  any  debt  incurred  to  any  laborer  or  servant 
for  labor  or  service  performed":  See  Nickerson  v.  Crawford,  74 
Minn.  366,  73  Am.  St.  Rep.  354. 

C.  M.  O'Neill,  for  the  appellant 

Voreds  &  Mathwig,  for  the  respondents. 

*=»«  CANTY,  J.  At  9  A.  M.  an  attachment  was  levied  by  de- 
fendants on  eighty  acres  of  land,  the  homestead  of  one  Lit- 
tlefield.  On  the  same  day  he  and  his  wife  conveyed  the  prem- 
ises to  one  Hoyt,  who  recorded  his  deed  at  5  P.  M.  on  that  day. 
Hoyt  subsequently  conveyed  to  plaintiff,  and  thereafter  judg- 
ment was  entered  and  docketed  in  the  attachment  suit  in  favor 
of  the  plaintiffs  therein  and  against  Littlefield.  Execution  was 
issued  on  the  judgment,  and  levied  on  the  land,  the  sheriff 
proceeded  to  sell  the  same,  and  plaintiff  brought  this  action 
to  enjoin  the  sale.  These  defendants,  in  their  answer,  admitted 
all  of  the  above  facts,  and  alleged  that  the  debt  due  to  them 
from  Littlefield,  on  which  the  judgment  wai  entered,  was  in- 
curred for  labor  and  material  furnished  in  building  a  house 
for  him  on  his  said  homestead  at  a  time  when  he  so  occupied 
it  as  such.  To  this  answer  plaintiff  demurred,  on  the  ground 
that  the  answer  does  not  state  a  defense  or  counterclaim,  and 
appeals  from  an  order  overruling  the  demurrer. 
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In  our  opinion,  the  order  should  be  affirmed.  Only  one 
question  ia  here  raised  which  has  not  been  effectually  disposed 
of  by  Niekerson  t.  Crawford,  74  Minn.  366,  73  Am.  St.  Kep. 
354,  and  that  question  arises  by  reason  of  a  mere  inadvertence 
in  the  language  used  in  that  ^"'^  case.  It  was  held  in  that 
case  that  the  proviso  added  by  amendment  to  section  12,  arti- 
cle 1,  of  the  constitution,  is  self-acting;  that  debts  incurred  for 
work  done  or  materials  furnished  in  construction,  repair,  or 
improvement  on  the  homestead  need  not  be  enforced  against 
it  by  mechanic's  lien  proceedings,  but  may  be  enforced  against 
it  by  execution.  It  is  further  stated,  at  page  369  (74  Minn.), 
that:  "So  far  as  the  constitution  is  concerned,  debts  of  the 
enumerated  classes  only  become  liens  on  a  homestead  when 
reduced  to  judgment  and  docketed;  and  then  they  become  liens 
on  the  homestead,  the  same  as  on  any  other  real  estate  of  the 
debtor." 

It  will  be  observed  that,  while  the  attachment  in  the  case  at 
bar  was  levied  before  the  deed  from  Littlefield  to  Hoyt  was 
recorded,  the  judgment  was  entered  and  docketed  afterward, 
and  appellant,  relying  on  the  language  above  quoted,  contends 
that  the  attachment  was  no  hen  on  the  homestead  of  Little- 
field,  and  that,  as  the  conveyance  from  him  was  recorded  be- 
fore the  judgment  was  entered,  these  defendants  never  acquired 
any  lien  on  the  land.  The  language  above  quoted  was  used 
with  reference  to  the  case  then  before  the  court,  and  it  is  plain, 
from  reading  the  whole  decision,  that  the  question  of  whether 
or  not  a  lien  could  be  acquired  by  levying  an  attachment,  as 
well  as  by  docketing  the  judgment,  was  not  in  the  mind  of 
the  court  at  all.  On  the  clearest  principles,  there  can  be  no 
doubt  that  such  a  lien  can  be  acquired  as  well  by  levying  an 
attachment  as  by  docketing  a  judgment. 

Order  affirmed. 

I  

ATTACHMENT  LIEN  ON  HOMESTEAD.— The  levy  of  an  at- 
tachment on  land  claimed  as  a  homestead  creates  a  lien  thereon, 
"Which  may  be  enforced  by  the  judgment  creditor  when  the  home- 
stead right  ceases:  Brandon  v.  Moore,  50  Ark.  247,  7  Am.  St.  Rep. 
06;  and  compare  the  extended  note  to  Pipkin  v.  Williams,  38  Am. 
St.  Rep.  247.  As  to  the  liability  of  a  homestead  to  mechanics'  liens, 
«ee  Morgan  r.  Beuthein,  10  S.  Dak.  650,  66  Am.  St  Hep.  733. 
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THOMAS  V.  THOMAS. 
[76  Minnesota,  237.] 

WILLS-ALTERATION  OF,  BY  TESTATOR— PRESUMP- 
TION.—When  a  portion  of  a  will  is  canceled  or  erased  by  the  tes- 
tator himself,  the  presumption  is  that  it  was  done  with  a  view, 
and  for  the  purpose,  of  substitutiug  some  other  disposition  of  his 
property  in  place  of  that  which  is  canceled  or  erased;  and  this  pre- 
sumption is  just  as  strong  when  the  words  canceled  or  erased  are 
wholly  Illegible  as  where  they  can  still  be  read  by  an  expert  with 
the  aid  of  a  glass. 

WILLS— ALTERATION  OF,  BY  TESTATOR— FAILURE  OF 
NiSW  DISPOSITION— EFFECT  OF —If  a  portion  of  a  wiU  is  can- 
celed or  erased  by  the  testator  himself  with  a  view  to  a  new  dis- 
position of  the  property,  which  proposed  disposition  fails  for  want 
of  authentication,  the  presumption  in  favor  of  a  revocation  by  the 
cancellation  is  repelled,  and  the  instrument  will  stand  as  originally 
framed,  so  far  as  it  is  practicable  to  ascertain  what  the  former 
words  were. 

WILLS— ALTERATION  OF— LEGIBILITY  AND  ILLEGI- 
BILITY—DISTINCTION.— There  seems  to  be  nothing  in  the  stat- 
utes relating  to  the  execution  or  the  revocation  of  wills  which  re- 
quires any  distinction  to  be  made  between  a  cancellation  or  erasure 
which  renders  the  words  wholly  illegible,  and  a  cancellation  or  era- 
sure which  leaves  the  words  still  capable  of  being  ascertained  from 
an  inspection  of  the  document. 

EVIDENCE  —  PROOF  OF  ALTERATION  IN  WILL  BY 
PAROL.— Parol  evidence  is  admissible  to  prove  what  canceled  or 
erased  words  in  a  will  were. 

WILLS— ALTERATION  OF,  BY  STRANGER,  AND  ITS 
EFFECT.— If  erasures  and  alterations  in  a  will  were  made  by  some 
third  party,  without  the  procurement  of  the  proponent,  they  do 
not  avoid  the  will,  either  in  whole  or  in  part,  but  it  may  be  proved 
and  established  as  executed. 

WILLS-ALTERATION  OF,  BY  PROPONENT,  AND  ITS 
EFFECT.— If  erasures  and  alterations  in  a  will  were  fraudulently 
made  by  its  proponent,  or  by  his  procurement,  the  provisions  of  the 
will  in  his  favor  are  thereby  avoided. 

WILLS-ALTERATION  OF,  WHILE  IN  TESTATOR'S  POS- 
SESSION—I'RESUM  PTION.— If  a  will  has  remained  in  the  posses- 
sion of  the  testator  from  the  date  of  its  execution  until  his  death, 
and  is  then  found  among  his  papers  with  erasures  or  olteratiousi, 
the  presumption  is  that  they  were  made  by  himself. 

WILLS  —  ALTERATION  OF  BENEFICIARY'S  NAME 
AFTER  PUBLICATION— ADMISSION  TO  PROBATE.— If  a  will  is 
presented  for  probate,  but  it  conclusively  appears  that,  after  its 
publication,  the  name  of  a  beneliciary,  the  testator's  sou  aiid  i)ro- 
poncnt  of  the  will,  was  erased  and  the  name  of  such  son's  wife 
inserted  In  place  thereof,  and  it  also  appears  t^^at,  if  the  change 
was  made  by  the  testator  himself.  It  was  never  published  or  au- 
thenticated so  as  to  make  it  operative,  the  court  may  admit  the  will 
to  probate  with  the  name  of  the  wife  omitted  and  the  name  of  the 
son  restored,  where  It  is,  under  the  evidence,  justified  in  finding 
that  the  erasure  and  alteration  were  made  either  by  the  testator 
himself  or  by  a  stranger,  and  not  by  the  proponent. 
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H.  S.  Bassett  and  Wells  &  Hopp,  for  the  appellants. 
Gray  &  Thompson,  for  the  respondent. 

»*»  MITCHELL,  J.  Ezekiel  Thomas,  of  Fillmore  county,  in 
this  state,  died  testate  January  12,  1891,  leaving,  surviving  him, 
a  widow,  Mary  A.,  and  four  children,  viz.,  Edward  Thomas, 
the  proponent,  Hiram  M.  Thomas  and  Gabrilla  Clark  (now  Col- 
burn),  the  contestants,  and  John  Thomas.  On  October  15,  1891, 
Edward  Thomas  proposed  to  the  probate  court  as  the  last  will 
and  testament  of  the  deceased  an  instrument  dated  June  4, 
1888,  the  material  provisions  of  which,  after  bequeathing  and 
devising  certain  personal  and  real  property  to  his  wife  for  life, 
were  as  follows: 

"Third.  The  rest,  residue,  and  remainder  of  my  estate,  both 
real  and  personal,  I  give,  devise,  and  bequeath  equally,  share 
and  share  alike,  unto  my  children  Hiram  M.  Thomas,  Gabrilla 
Clark,  nee  Thomas,  and  Abbie  Thomas. 

"Fourth.  At  the  date  of  the  death  of  my  wife  I  do  hereby 
devise  and  bequeath,  and  it  is  my  will,  that  all  the  property 
hereby  bequeathed  and  willed  to  her  be  equally  divided,  share 
and  share  alike,  between  my  children  Hiram  M.  Thomas, 
Gabrilla  Clark,  nee  Thomas,  and  Abbie  Thomas." 

Edward  Thomas  was  named  as  executor.  Abbie  Thomas  was 
not  the  daughter,  but  the  daughter  in  law,  of  the  testator, 
being  the  wife  of  the  proponent,  Edward. 

The  contestants  interposed  certain  objections  to  the  probate 
of  the  proposed  instrument,  among  which  were  the  following: 
1.  That  after  the  death  of  the  testator  the  proponent  fraudu- 
lently altered  the  will  by  erasing  and  obliterating  some  other 
name  whenever  the  name  "Abbie"  now  appears,  and  writing 
in  place  thereof  the  word  "Abbie."  2.  Or,  in  case  said  altera- 
(tions  were  not  made  since  the  death  of  the  testator,  then  they 
were  made  by  the  testator  himself,  and  the  erasure  revoked 
the  devise  and  legacy  to  the  person  whose  name  was  erased, 
but  that  the  act  of  substituting  the  name  "Abbie"  was  null  and 
inoperative,  because  the  alteration  or  addition  was  never  au- 
thenticated as  required  by  statute.  They  **^  therefore  con- 
sented that  the  name  Abbie  should  be  stricken  out,  but  ob- 
jected to  the  restoration  of  the  name  of  any  other  person  in 
place  thereof.  The  probate  court  made  an  order  or  decree 
adjudging  that  the  proposed  instrument  was  the  last  will  and 
testament  of  Ezekiel  Thomas,  "except  that  since  the  execution 
of  said  will  the  name  of  Edward  Thomas  has  been  erased. 
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and  the  name  of  Abbie  Thomas  inserted  therein,  as  one  of  the 
legatees  and  devisees  of  said  deceased,"  and  ordering  and  ad- 
judging "that  the  name  Abbie  Thomas  is  not  properly  in,  or 
a  part  of,  said  will,  and  that  said  instrument  be,  and  hereby  is, 
corrected  and  reformed  by  restoring  the  name  of  Edward 
Thomas  in  lieu  and  instead  of  the  name  Abbie  Thomas  wher- 
ever it  occurs  in  said  will,  and  that  the  same,  as  corrected, 
be,  and  hereby  is,  established  and  allowed  as  the  last  will  and 
testament  of  said  Ezekiel  Thomas,  deceased,  and  that  the  same 
hereby  is  admitted  to  probate." 

From  this  decree  the  contestants  appealed,  and,  after  trial 
de  novo  on  the  merits,  the  district  court  rendered  judgment 
ordering  and  adjudging  "that  the  order  and  judgment  of  the 
probate  court  ....  admitting  the  will  of  Ezekiel  Thomas  to 
probate  be,  and  ....  is,  in  all  things  affirmed,  and  the  will 
of  Ezekiel  Thomas,  as  proven,  allowed,  and  established  by  the 
probate  court  is  hereby  declared  to  be  the  last  will  and  testa- 
ment of  said  Ezekiel  Thomas."' 

Neither  the  probate  nor  the  district  court  made  any  findings 
of  fact  other  than  those  contained  in  their  respective  judg- 
ments, and  none  were  asked  for  by  either  party.  Hence,  it 
must  be  assumed  that  the  court  found  each  and  every  fact  nec- 
essary to  support  the  judgment. 

The  evidence  was  conclusive  that  when  the  will  was  executed 
and  published  by  the  testator  it  contained  the  word  "Edward" 
in  both  places  where  the  word  "Abbie"  now  appears,  and  that 
it  did  not  contain  the  word  "Abbie"  at  all ;  also,  if  the  altera- 
tion was  made  by  the  testator  himself,  it  was  never  authenti- 
cated or  published,  as  required  by  the  statute,  so  as  to  render 
it  operative.  Hence,  the  court,  in  rendering  the  judgment 
which  it  did,  must  have  found  either:  1.  That  the  erasure  and 
alteration  were  made  by  the  testator  ^■*^  himself,  and  that,  as 
the  alteration  or  addition  in  favor  of  Abbie  was  void  for  want 
of  due  authentication,  it  did  not  constitute  a  revocation  of  the 
devise  and  legacy  in  favor  of  Edward;  or  2.  That  the  erasure 
and  alteration  were  made  by  some  third  party,  and  not  by  Ed- 
ward, and  hence  did  not  affect  the  provisions  of  the  will  in  his 
favor.  If  the  judgment  is  sustainable  on  either  ground,  it  must 
be  affirmed. 

The  general  rules  of  law  applicable  to  the  case  are  as  fol- 
lows: Where  a  portion  of  a  will  is  canceled  or  erased  by  the 
testator  with  a  view  to  a  new  disposition  of  the  property,  and 
the  proposed  disposition  fail?  to  be  carried  into  effect,  the  pre- 
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'Sumption  in  favor  of  a  revocation  by  the  cancellation  will  be 
repelled,  and  the  will  will  stand  as  originally  framed,  so  far 
as  it  is  practicable  to  ascertain  what  the  former  words  were. 
Or,  as  sometimes  stated,  when  words  or  clauses  are  canceled  in 
order  to  substitute  others,  which  fail  for  want  of  due  authen- 
tication, the  cancellation  will  be  treated  as  relative  and  de- 
pendent upon  the  eflicacy  of  the  new  disposition  intended  to  be 
substituted;  and  hence,  if  the  disposition  intended  to  be 
substituted  is  inoperative,  the  revocation  fails  also,  and  the 
original  will  remain  in  force.  This  is  based  upon  the  presump- 
tion that  the  testator  made  the  cancellation  with  the  view 
and  for  the  purpose  of  putting  some  other  disposition  of  his 
property  in  place  of  that  which  is  canceled,  and  that  there  is, 
therefore,  no  reason  to  suppose  that  he  would  have  made  the 
■change  if  he  had  been  aware  that  it  would  have  been  wholly 
tfutile,  but  that  his  wishes  with  regard  to  his  property,  as  ex- 
pressed in  his  original  will,  would  have  remained  unchanged 
in  the  absence  of  any  known  and  sufficient  reason  for  changing 
them:  In  re  Penniman's  Will,  20  Minn.  230  (245),  18  Am.  Rep. 
368,  and  authorities  cited. 

This  rule  is  entirely  applicable  to  the  facts  of  this  case  (as- 
suming that  the  testator  himself  made  the  alteration),  where 
he  clearly  intended  to  substitute  a  devise  and  bequest  to  Ed- 
-ward's  wife  for  a  similar  one  to  Edward  himself.  It  is  not  to 
be  presumed  that  he  would  have  revoked  the  devise  to  Edward 
^except  upon  condition  that  the  substituted  one  to  his  wife 
•should  be  effectual.  But  it  is  urged  that  this  rule  is  subject 
•to  the  condition  that  the  words  attempted  to  be  canceled  or 
erased  still  remain  legible  in  the  will,  ***  so  that  they  can 
be  ascertained  from  the  paper  itself  without  resort  to  parol 
evidence;  and  much  evidence  was  introduced  on  the  trial  of 
this  case,  with  the  aid  of  glasses  and  experts,  as  to  whether 
the  word  *TEdward"  was  still  legible  under  the  word  "Abbie.** 

The  text-books  sometimes  state  the  law  to  be  as  contended  for 
by  the  contestants.  The  same  statement  is  to  be  found  in  some 
of  the  adjudicated  cases,  but  in  every  case  which  we  have  found 
the  words  canceled  or  erased  were  still  legible,  and  hence  the 
statement  was  mere  dictum.  In  some  of  the  cases  the  courts, 
as  in  the  Penniman  will  case,  state,  apparently  ex  industria, 
that  the  words  were  still  legible,  but  make  no  allusion  to  that 
fact  in  discussing  the  law  of  the  case.  "We  have  never  seen 
any  reason  given  for  attaching  any  such  limitation  or  condi- 
tion to  the  rule,  and  none  has  occurred  to  our  minds.    It  seems 
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to  us  that  the  presmuption  as  to  the  intention  of  a  testator, 
upon  which  the  rule  already  referred  to  is  based,  is  just  as 
strong  when  the  words  canceled  or  erased  are  wholly  illegible 
as  where  they  can  still  be  read  by  an  expert  with  the  aid  of 
a  glass.  Neither  does  the  use  of  parol  evidence  to  prove  what 
the  canceled  or  erased  words  were  violate  either  the  provi- 
sions of  the  statute  of  frauds  or  the  rule  that  parol  evidence 
is  inadmissible  to  vary  the  terms  of  a  written  instrument.  Nob 
can  we  discover  anything  in  the  statutes  relating  to  the  exe- 
cution or  the  revocation  of  wills  which  requires  any  distinc- 
tion to  be  made  between  a  cancellation  or  erasure  which  renders 
the  words  wholly  illegible,  and  a  cancellation  or  erasure  which 
leaves  the  words  still  capable  of  being  ascertained  from  an  in- 
spection of  the  document. 

Another  rule  of  law  applicable  to  this  case  is  that  if  these 
erasures  and  alterations  were  made  by  some  third  party,  with- 
out the  procurement  of  the  proponent,  they  would  not  avoid 
the  will,  either  in  whole  or  in  part,  but  the  will  might  be 
proved  and  established  as  executed.  A  third  rule  is  that,  if 
the  erasures  and  alterations  were  fraudulently  made  by  the  pro- 
ponent, or  by  his  procurement,  they  would  avoid  the  provisions 
of  the  will  in  his  favor,  and  the  will  should  have  been  admit- 
ted to  probate  with  the  places  where  the  name  was  erased  left 
blank.     This  rule  is  established  "in  odium  spoliatoris.'* 

The  evidence  is  to  the  effect  that  from  the  time  the  will 
was  executed,  **^  in  June,  1888,  until  his  death,  in  January, 
1891,  the  testator  retained  possession  of  the  will,  and  kept  it 
under  lock  in  a  desk  in  his  bedroom,  and  that  he  carried  the 
key  of  the  desk.  So  far  as  appears,  the  first  member  of  his 
family  who  knew  of  the  existence  of  the  will  was  his  wife, 
whom  he  told  shortly  before  his  death  where  she  would  find 
it  in  the  desk,  in  case  of  his  death.  The  family  consisted  of 
the  testator  and  his  wife,  Mary,  his  son  Edward,  and  his  wife, 
Abbie,  and  a  grandson.  These  continued  to  reside  in  the  house 
up  to  the  time  the  will  was  presented  for  probate;  and  during 
all  that  time  the  will  was  kept  in  the  desk,  the  key  to  which 
was  left  in  another  drawer  of  the  same  desk,  so  that,  appar- 
ently, any  member  of  the  family  could  have  had  access  to  tho 
will.  Shortly  after  his  father's  death,  the  proponent  and  his 
wife  moved  into  and  occupied  as  their  bedroom  the  room  ia 
which  the  desk  was.  The  disinherited  son,  John,  and  his  wifo, 
Jessie,  came  from  the  west  shortly  after  the  testator's  death, 
and  remained  in  the  house  some  ten  days  or  more.    During  that 
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time,  and  about  January  23d,  the  will  was  taken  out  of  the 
desk  by  the  widow  for  the  purpose  of  being  read  to  or  by  the 
members  of  the  family.  So  far  as  appears,  this  was  the  first 
time  any  of  them  had  seen  it. 

According  to  the  testimony  of  Edward,  it  was  read  aloud  by 
him,  and  then  passed  to  John  to  read.  According  to  Edward, 
he  and  John  and  his  mother  were  the  only  persons  present 
at  this  time.  According  to  John  and  his  wife,  Jessie,  the  lat- 
ter was  also  present,  and  read  it ;  and  in  this  they  seem  to  be 
corroborated  by  the  grandson,  who  was  called  as  a  witness  by 
Edward.  John  and  his  wife  both  testified  positively  that  they 
both  read  the  instrument  at  that  time,  as  well  as  heard  it  read, 
and  that  it  contained  the  name  of  Edward  in  both  places 
where  the  word  "Abbie"  now  appears,  and  that  there  were 
no  erasures.  The  mother  testified  that  she  did  not  remember 
and  could  not  tell  whether  the  name  of  Edward  or  of  Abbie 
was  then  in  the  will.  Abbie,  the  proponent's  wife,  was  not 
called  as  a  witness.  Edward  testified  that  the  will  was  in  the 
same  condition  as  now,  and  contained  the  name  "Abbie"  a» 
one  of  the  beneficiaries;  but  the  weight  of  his  evidence  is  some- 
what impaired  by  the  somewhat  indefinite  and  vague  character 
of  his  answers,  on  cross-examination,  as  to  matters  about  which 
he  would  naturally  ^^'^^  be  quite  positive,  and  his  admission,  in 
substance,  that  the  fact  of  the  existence  of  the  erasures,  and 
that  his  name  was  omitted  from  the  will,  and  his  wife  made  a 
beneficiary,  elicited  neither  surprise,  comment,  nor  inquiry  on 
his  part.  He  testified  that  he  did  not  write  the  word  "Abbie," 
that  it  was  not  in  his  handwriting,  and  that  he  did  not  know 
whose  it  was.  Aside  from  this,  there  was  no  evidence  intro- 
duced by  either  side  as  to  whose  handwriting  the  word  "Abbie'* 
was.  Neither  party  attempted  to  prove  that  it  was  or  was  not 
that  of  the  testator. 

On  January  26th,  in  writing  to  his  brother  Hiram,  who  lived 
west,  Edward,  after  stating  what  provision  the  will  made  for 
his  mother,  added,  "There  will  be  one  hundred  and  ninety 
acres  to  be  divided  between  you,  Gabrilla  and  myself,"  and 
made  no  reference  to  his  wife,  Abbie,  being  one  of  the  bene- 
ficiaries. About  February  16  th,  Edward,  at  the  request  of 
Hiram,  sent  the  latter  a  copy  of  the  will.  In  making  this  copy, 
Edward  wrote  it  as  read  aloud  to  him  by  his  wife,  Abbie.  This 
copy  contains  the  name  of  Edward,  and  not  of  Abbie,  as  one 
of  the  beneficiaries  of  the  will.  The  reason  assigned  by  Edward 
why  he  inserted  his  own  name  instead  of  his  wife's  was  that 
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when  they  came  to  that  part  of  the  will  she  requested  him  to 
do  so.  The  testimony  of  the  probate  judge  was  to  the  effect 
that  when  the  will  was  presented  to  him  by  Edward  he  observed 
the  erasures,  and  called  Edward's  attention  to  the  fact,  to 
which  the  latter  made  no  response.  Also  that  the  word  "Ab- 
bie"  seemed  fresher  than  the  balance  of  the  instrument.  It 
appeared  that  at  the  time  of  the  death  of  the  testator,  and 
up  to  a  time  subsequent  to  the  presentation  of  the  will  for 
probate,  there  were  two  or  three  unsatisfied  judgments  against 
Edward;  and  the  suggestion  of  the  contestants  is  that  the  mo- 
rive  of  Edward  in  making  the  alteration  was  to  prevent  these 
judgments  from  becoming  a  lien  on  the  land  devised  to  him. 

This  statement  of  the  evidence  is  not  complete,  but  is  suffi- 
cient to  give  a  fair  idea  of  its  probative  force.  We  confess 
that  it  seems  to  us  that  the  preponderance  of  the  evidence, 
largely  circumstantial,  was  against  the  proponent,  and  in  favor 
of  the  conclusion  that  he  himself  intentionally  made  ihe 
erasures  and  alterations.  But  it  was  not  conclusive,  especially 
in  view  of  his  own  testimony.  If  ****  the  court  believed  his 
testimony,  then  it  was  justified  in  concluding  that  the  erasures 
and  alterations  were  made  by  the  testator  in  his  lifetime;  for 
where  a  will  has  remained  in  the  possession  of  the  testator 
from  the  date  of  its  execution  until  his  death,  and  is  then 
found  among  his  papers  with  erasures  or  alterations,  the  pre- 
sumption is  that  they  were  made  by  himself.  Or,  again,  even 
if  the  court  did  not  find  that  the  erasures  and  alterations  were 
made  by  the  testator,  it  might  have  found,  if  it  believed  the 
proponent's  testimony,  that  they  were  not  made  by  him,  or 
by  his  procurement,  but  by  some  third  party.  Inasmuch  as 
to  find  that  the  proponent  made  them  would  have  resulted  in 
his  forfeiting  all  benefits  under  the  will,  and  would,  in  effect, 
amount  to  finding  him  guilty  of  the  crime  of  forgery,  the  evi- 
dence ought  to  be  quite  clear  and  satisfactory  in  order  to  jus- 
tify such  a  finding.  In  view  of  all  these  considerations,  we 
cannot  say  that  the  findings  were  so  manifestly  against  the 
weight  of  the  evidence  that  it  was  an  abuse  of  discretion  on 
the  part  of 'the  trial  court  to  refuse  to  grant  a  new  trial. 

Order  affirmed. 


WILLS  — ALTER-VTION  OF-PRESUMPTION.— An  Ineffectual 
attempt  to  alter  a  will  does  not  operate  as  a  revocation:  Greer  v. 
McCrackln,  Peck,  301,  14  Am.  Dec.  755.  The  testator  cannot  alter 
it  otherwise  than  by  nn  Instrument  attested  In  the  same  manner 
A8  is  required  by  law  to  give  effect  to  the  will:  Note  to  Thayer  v. 


646  Bollinger  v.  Wilson.  [Minn. 

Wellington,  8R  Am.  Dec.  761.  The  republication  of  a  will  must  be 
made  with  lilie  solemnity  as  the  execution  of  the  original  will: 
Note  to  Pickens  v.  Davis,  45  Am.  Rep.  332.  Those  parts  of  a  will 
which  have  been  erased  by  a  testator  are  no  more  a  part  of  such 
will  than  if  they  had  never  been  written  therein:  See  Lurle  v.  Rad- 
nitzer,  166  111.  609,  57  Am.  St.  Rep.  157.  All  erasures,  alterations, 
interlineations,  and  mutilations  of  a  will  are  presumed,  until  ex- 
plained, to  have  been  made  after  the  will  was  executed.  And  when 
a  will  was  in  the  custody  of  the  decedent,  and  is  found,  after  his 
death,  bearing  upon  it  evidence  of  such  acts  of  mutilation  or  of 
obliteration  as  are  requisite  and  sufficient  to  revoke  it,  its  condition 
will  be  presumed  to  have  been  the  work  of  the  testator,  done  with 
Intent  to  effect  Its  revocation.  This  presumption  must  prevail,  un- 
less overcome  by  satisfactory  and  competent  evidence:  See  mono- 
graphic note  to  Graham  v,  Burch,  28  Am.  St.  Rep.  351,  on  the  revo- 
cation of  wills;  Bennett  v.  Sherrod,  3  Ired.  303,  40  Am.  Dec.  410. 

WILLS.— EXTRINSIC  EVIDENCE  to  show  circumstances  under 
which  changes  or  interlineations  were  made:  See  monographic  note 
to  Chappell  v.  Missionary  Soc,  50  Am.  St.  Rep.  286,  on  extrinsic 
evidence  to  explain  wills. 

WILLS  — ALTERATIONS  NOT  BUPERSBDINQ  PROVI- 
SIONS OF— PROBATE.— An  interlineation  in  a  will,  after  it  has 
been  duly  executed  and  attested,  though  made  in  the  presence  of 
the  testator  and  that  of  the  witnesses  to  the  will,  there  being  no 
further  signing  by  him  nor  attestation  by  them,  has  no  effect  what- 
ever on  the  will:  Hesterberg  v.  Clark,  166  111.  241,  57  Am.  St.  Rep. 
135.  In  some  of  the  states,  their  statutes  have  been  construed  as 
requiring  a  revocation  by  obliteration,  mutilation,  or  cancellation  to 
be  of  the  whole  will,  and  therefore  their  courts  disregard  erasures 
or  other  obliterations  intended  to  affect  only  some  part  or  clause 
of  a  will;  but  except  where  statutes  are  In  force  to  which  this  con- 
struction has  been  or  must  be  given,  the  obliteration  or  mutilation 
of  a  will  may  be  partial  as  well  as  total,  and  where  any  clause  is 
by  any  means  so  obliterated  that  it  can  no  longer  be  read,  it  is  re- 
voked, and  the  will  must  be  admitted  to  probate  without  It:  Note 
to  Graham  v.  Burch,  28  Am,  St.  Rep.  350.  See  Bigelow  v.  Gillott, 
123  Maaa.  102,  25  Am.  Rep.  32,  and  extended  note  thereto. 


BOLLmGER  V.  WILSOIT. 

[76  Minnesota,  262.] 

SALES  ARE  CONSUMMATED  AND  EXECUTED  UPON 
DELIVERY  AND  TRANSFER  OF  TITLE.— Hence,  where  liquor 
is  sold  to  be  delivered  f.  o.  b.  the  cars  at  a  certain  place,  it  becomes 
the  property  of  the  purchaser  when  it  Is  delivered  at  such  place 
to  the  carrier,  who,  for  the  purposes  of  delivery,  represents  the  pur- 
chaser. 

INTOXICATING  LIQUORS— PLACE  OF  SALE— CONFLICT 
OF  LAWS-ILLEGAL  SALE— RECOVERY  OF  CONSIDERATION. 
In  a  Minnesota  action  to  recover  the  possession  of  a  note  held  by 
an  attorney  for  collection,  but  which  was  given  by  the  plaintiff,  in 
Iowa,  in  payment  for  beer  ordered  in  that  state,  and  where  the 
liquor  was  delivered  in  Wisconsin,  and  shipped  from  the  latter  state 
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to  Iowa,  under  a  contract  made  with  a  view  of  evading  the  liquor 
laws  of  Iowa,  and  was  there  sold,  without  a  permit,  contrary  to  the 
laws  of  that  state,  the  court  is  not  justified  in  directing  a  verdict 
for  the  plaintiff,  though,  under  the  statutes  of  Iowa,  any  considera- 
tion paid  or  security  given  on  account  of  an  illegal  sale  of  intoxicat- 
ing liquor  in  that  state  might  be  recovered.  The  plaintiff  is  not, 
under  the  Iowa  statute,  entitled  to  recover  the  note,  as  the  sale 
was  made  in  Wisconsin  and  not  in  Iowa,  and  it  is  only  in  the  case 
of  an  Iowa  sale  that  the  purchaser  can  recover  the  consideration 
paid  under  the  statute  of  that  state. 

George  "W.  Wilson  &  Son,  for  the  appellant, 

A.  J.  Daley  and  J.  M.  Parsons,  for  the  respondent. 

••*  MITCHELL,  J,  This  was  an  action  to  recover  the  poa- 
•ession  of  a  promissory  note. 

The  undisputed  evidence  was  that  in  August,  1893,  an 
"agent"  of  the  Schlitz  Brewing  Company,  of  Milwaukee,  Wis- 
consin, interviewed  the  plaintiff  at  Bock  Bapids,  Iowa,  the 
place  of  his  residence,  and  suggested  th&t  he  engage  in  the 
business  of  selling  beer  at  that  place,  and  solicited  him  to  buy 
beer  for  that  purpose  from  the  Schlitz  Brewing  Company,  ad- 
vising that  it  be  shipped  in  the  fictitious  name  of  *Taul  Boden- 
bach,"  in  order  to  avoid  his  getting  into  trouble  for  violating 
the  laws  of  Iowa.  Thereupon  the  plaintiff  executed  and  de- 
livered to  the  agent,  whose  name  was  Oscar  Schmidt,  the  fol- 
lowing instrument: 
"Jos.  Schlitz  Brewing  Company,  Bottling  Department. 

"Order  No.  .  Aug.  21,  1893. 

"Ship  to  Geo.  Bollinger,  Rock  Rapids,  Iowa,  via  Ilia. 

Central  R.  R.  10  casks  qts.  Pilsener  @  $8.00;  20  ca«res  qts. 
Pilsener  @  $2.75:  10  ^-kegs  beer  @  $5.26;  150  ^-kegs  beer  at 
per  bbl.;  15-8  kegs  beer.    F.  o.  b.  cars  at  Milwaukee. 

"Allowance  for  empty  bottles  delivered  at  Milwaukee  free 
of  charge  and  in  good  order:  Per  doz.  qts.,  48c.;  per  doz.  pts., 
36c.;  for  each  case,  25c.  No  allowance  for  barrels.  Terms: 
Credit,  one  car.  OSCAR  SCHMIDT, 

"Agent 

"Above  prices  and  terms  accepted  herewith. 

"GEORGE  BOLLINGER. 

"ifemorandum:  Ship  car  Paul  Bodenbach  name.** 

At  the  same  time  and  place,  and  as  a  part  of  the  same  trans- 
action, the  pl.ointiff  transferred  to  the  brewing  company,  and 
delivered  to  the  agent,  the  note  in  controversy  as  security  for 
the  payment  '^^  of  the  purchase  price  of  the  beer,  and  subse- 
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quently  the  brewing  company  transferred  it  to  a  bank,  which 
sent  it  to  the  defendant,  as  an  attorney  at  law,  for  collection. 
The  brewing  company  subsequently  shipped  the  beer  at  Mil- 
waukee to  the  plaintiff  at  Eock  Rapids,  Iowa,  in  accordance 
with  the  terms  and  conditions  of  the  written  instrument  already 
set  out.  In  due  course  of  time,  the  plaintiff  received  it  and 
sold  it.  He  had  no  permit,  under  the  statutes  of  Iowa,  to  sell 
any  intoxicating  liquors  in  that  state,  and  it  does  not  appear 
that  the  brewing  company  had  any.  The  nature  or  extent  of 
the  agent's  authority  does  not  appear,  except  that  it  may  be 
inferred,  from  the  brewing  company's  recognition  of  the  "or- 
der" or  "contract/*  whichever  it  may  be  called,  and  shipping 
the  beer  in  accordance  with  its  terms,  that  he  had  authority 
to  take  such  orders  or  make  such  contracts.  The  plaintiff's 
claim  was  that  the  sale  of  the  beer  was  made  in  Iowa,  and 
that,  under  the  statutes  of  that  state,  it  was  illegal,  and  any 
consideration  paid  or  security  given  on  account  of  the  sale  could 
be  recovered. 

Counsel  have  raised  and  discussed  several  points;  but,  un- 
der our  view  of  the  case,  it  is  necessary  to  consider  one  of  them 
only,  viz.,  whether  plaintiff  made  out  a  case  entitling  him,  un- 
der the  Iowa  statute,  to  recover  the  note  in  controversy.  The 
only  provisions  of  the  Iowa  statutes  introduced  in  evidence 
and  contained  in  the  record  are  sections  2359,  2360,  2362, 
2369,  2372,  2381,  2400,  2407,  and  2416  of  McClain's  Code  of 
that  state.  Section  2359  provides  that:  "No  person  shall  .... 
sell,  by  himself,  his  clerk,  steward,  or  agent,  directly  or  in- 
directly, any  intoxicating  liquors  except  as  hereinafter  pro- 
vided." 

This  refers  to  permits  which  may  be  obtained  for  selling 
for  certain  specified  purposes  not  here  material.  Section  2381 
provides  that:  "If  any  person  not  holding  such  a  permit,  by 
himself,  his  clerk,  servant  or  agent,  shall  for  himself  or  any 
person  else,  directly  or  indirectly,  or  on  any  pretense  or  by 
any  device,  sell  ....  any  intoxicating  liquors,  he  shall  .... 
be  deemed  guilty  of  a  misdemeanor,"  etc. 

Section  2407,  which  is  the  one  upon  which  plaintiff  princi- 
pally relies,  provides  that:  ***®  "All  payments  or  compensation 
for  intoxicating  liquor  sold  in  violation  of  this  chapter,  whether 
such  payments  or  compensation  be  in  money,  goods,  land,  labor 
or  anything  else  whatsoever,  shall  be  held  to  have  been  received 
in  violation  of  law  and  against  equity  and  good  conscience,  and 
to  have  been  received  upon  a  valid  promise  and  agreement  of 


May,  1899.]  Bollingeb  v.  Wilson.  649 

the  receiver  in  consideration  of  the  receipt  thereof  to  pay  on  de- 
mand, to  the  person  furnishing  such  consideration  the  amount 
of  said  money  or  the  just  value  of  such  goods,  land,  labor  or 
other  thing." 

We  find  no  other  provisions  in  the  statute  having  any  mate- 
rial bearing  on  the  question  under  consideration.  The  plain- 
tiff must  find  his  right  to  recover,  if  at  all,  in  the  clear  and 
express  terms  of  this  statute,  which,  being  penal  in  its  nature, 
must  be  strictly  construed.  Construing  most  favorably  to  the 
plaintiff  the  written  memorandum  delivered,  by  the  plaintiff 
to  the  agent,  not  as  a  mere  "order'*  for  the  liquor,  subject 
to  the  approval  and  acceptance  of  the  brewing  company,  but 
as  a  valid  executory  contract  between  the  parties,  it  is  never- 
theless evident  from  its  terms  that  it  was  a  contract  for  the 
delivery  of  beer  at  Milwaukee.  The  brewing  company  was 
to  deliver  it,  not  at  Hock  Rapids,  Iowa,  but  free  on  board 
the  cars  at  Milwaukee.  The  liquor  became  the  property 
of  the  purchaser  when  it  was  delivered  at  Wilwaukee  to 
the  carrier,  who,  for  the  purposes  of  delivery,  represented  him. 
Until  that  was  done,  the  agreement  to  sell  was  merely  execu- 
tory. To  constitute  a  sale,  under  this  statute,  there  must  be 
a  transfer  of  the  title.  Delivery,  either  actual  or  constructive, 
was  essential  to  a  sale.  Therefore,  upon  the  facts,  the  sale 
was  made — that  is,  consummated  and  executed — ^by  delivery 
and  transfer  of  title  in  Wisconsin,  and  not  in  Iowa.  Neitlier 
the  brewing  company  nor  its  agent  could  have  been  convicted, 
under  section  2381,  of  selling  in  Iowa  without  a  permit.  Au- 
thorities to  this  effect  are  abundant.  But  we  need  cite  but  one — 
Garbracht  v.  Commonwealth,  96  Pa.  St.  449,  42  Am.  Rep.  550. 
For  the  same  reason,  under  the  strict  construction  which  the 
statute  must  receive,  it  is  only  in  the  case  of  an  Iowa  sale — 
that  is,  a  sale  consummated  and  executed  in  Iowa  by  a  deliv- 
ery and  transfer  of  title  in  that  state — that  the  purchaser  can 
recover  the  consideration  paid  under  section  2407. 

There  is  evidence  that  the  brewing  company,  or  at  least  its 
agent,  not  only  knew  that  this  liquor  was  to  be  resold  by  the 
plaintiff  **^  in  Iowa,  contrary  to  its  laws,  but  in  fact  solicited 
him  to  engage  in  this  unlawful  traffic,  and  actively  assisted 
him  in  doing  so  by  shipping  the  liquor  to  him  by  a  fictitious 
name.  A  sale  in  Wisconsin,  under  these  circumstances,  mi>rht 
not  support  an  action  for  th:)  purchase  price  of  the  liquor:  See 
Groves  v.  Johnson,  156  ^Tass.  211,  32  Am.  St.  Rep.  446.  This 
would  not  be  because  of  any  provision  to  that  effect  in  the 
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Iowa  statute,  but  on  the  general  doctrine  that  the  right  to 
contract  with  a  view  to  a  breach  of  the  laws  of  another  state 
ought  not  to  be  recognized,  or  the  contract  enforced,  by  the 
courts  of  other  states,  and  that  they  will  refuse  to  aid  either 
party,  and  leave  them  where  they  find  them.  But  this  in- 
volves a  very  different  principle  from  the  present  case,  where 
one  of  the  parties  to  the  illegal  transaction  is  seeking  the  aid 
of  the  court  to  recover  what  he  has  paid  on  this  contract. 

It  is  further  urged  by  the  plaintiff  that,  independently  of 
the  Iowa  statutes,  he  was  entitled  to  recover  because  it  ap- 
peared that  he  had  fully  paid  for  this  carload  of  beer,  and 
was  therefore  entitled  to  a  return  of  this  note  which  he  had 
transferred  as  collateral  security.  There  is  evidence  tending 
to  prove  that  the  arrangement  between  the  plaintiff  and  the 
agent  of  the  brewing  company  contemplated  future  sales  from 
time  to  time  as  plaintiff's  business  might  require;  that  future 
like  sales  were  made,  for  one  of  which  the  plaintiff  has  not 
paid.  The  evidence  is  indefinite  and  equivocal  as  to  whether 
this  note  was  turned  in  as  collateral  security  only  for  the  pay- 
ment of  the  first  carload  ordered  by  the  plaintiff,  or  as  a  stand- 
ing and  continuing  security  for  the  payment  of  any  future 
orders  made  in  the  course  of  plaintiff's  business.  Under  this 
state  of  the  evidence,  the  court  was  not  justified  in  directing  a- 
verdict  in  favor  of  the  plaintiff. 

Order  reversed  and  a  new  trial  granted. 


In  Theo.  Hamm  Brewing  Co.  v.  Young,  76  Minn.  246,  the  plaln- 
Utt.  was  doing  business  in  Moorhead,  Minnesota,  and  the  defend- 
ant resided  in  Fargo,  Nortli  DalJota.  Young  ordered,  by  telephone, 
a  quantity  of  beer  to  be  delivered  by  the  company  to  him  in  Fargo, 
North  Dakota,  which  was  done.  The  sale  was  held  to  have  been 
made  In  North  Dakota.  "There,"  said  the  court,  "is  where  delivery 
to  the  purchaser  was  to  be  made,  according  to  his  order,  and  was 
in  fact  made,  and  then,  and  not  till  then,  the  title  passed  to  the 
purchaser.  Until  then  there  was  not  even  an  executory  contract 
for  the  sale  of  the  beer,  nothing  except  an  unaccepted  order  for 
the  goods  by  Young."  The  laws  of  North  Dakota  prohibited  the 
sale  of  beer,  except  by  licensed  druggists  and  pharmacists,  and, 
such  sales  being  void,  payment  therefor  could  not  be  enforced.  It 
was  therefore  held  that  no  action  could  be  maintained  in  Minnesota 
to  recover  the  price  of  the  beer  ordered  by  Young. 

SALES— PLACE  OF.— DELIVERY  TO  A  CARRIER  Is  equiva- 
lent to  a  delivery  to  the  purchaser,  especially  when,  by  the  terms  of 
the  contract  of  sale,  the  goods  were  to  be  delivered  to  the  carrier: 
Scharff  v.  Meyer,  133  Mo.  428.  54  Am.  St.  Rep.  672.  If  goods  are 
sold  to  be  delivered  f.  o.  b.  at  a  place  designated,  and  they  are 
so  delivered,  consigned  to  the  purchaser,  property  therein  at  once 
vests  in  him:  Capehart  v.  Furman  Farm  etc.  Co.,  103  Ala.  671,  49 
Am.  St.  Bep.  60. 


May,  1899.]      Spooneb  v.  Travelers'  Ins.  Co.  651 

INTOXICATING  LIQUORS-PLACE  OF  SALE— CONFLICT  OF 
LAWS— ACTION  FOR  PRICE.— A  sale  of  Intoxicating  liquor,  or- 
dered by  express,  is  complete,  and  property  passes  to  tlie  purchaser 
when  the  liquor  is  delivered  to  an  express  agent  for  transportation: 
State  V.  Flanagan,  38  W.  Va.  53,  45  Am.  St.  Rep.  836.  The  sale 
and  delivery  of  liquors  In  Massachusetts  with  a  view  of  having 
them  resold  by  the  purchaser  in  Maine,  in  violation  of  the  laws  of 
the  latter  state,  will  not  sustain  an  action  in  the  former  state  for 
the  price  agreed  to  be  paid  for  such  liquors:  Graves  v.  Johnson,  158 
MaM.  211.  32  Am.  St.  Rep.  446. 
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CREDITOR'S  SUIT  TO  REACH  EQUITABLB  ASSETS- 
PLEADING— EVIDENCE.— In  a  creditors  suit  brought  to  reach 
equitable  assets  which  the  debtor  has  fraudulently  transferred,  the 
plaintiff  must  allege  and  prove  that  he  has  no  legal  remedy,  and 
that  the  debtor  is  insolvent,  and  has  no  other  property  from  which 
his  debt  may  be  satisfied.  The  best,  and,  as  a  rule,  the  only,  evi- 
dence of  these  facts  is  the  return  of  an  execution  nulla  bona. 

FRAUDULENT  CONVEYANCE  —  ACTION  BY  LIEN 
HOLDER  TO  SET  ASIDE— PLEADING— EVIDENCE.— When  a 
creditor  has  acquired  a  legal  lien  on  his  debtor's  property,  and  brings 
suit  to  set  aside  a  transfer  of  such  property  as  in  fraud  of  creditors, 
he  is  not  bound  to  allege  or  prove  that  the  debtor  has  no  other  prop- 
erty out  of  which  the  debt  can  be  tatlefied,  or  that  the  debtor 
is  insolvent,  or  that  an  execution  has  been  returned  unsatisfied. 
He  ifl  required  only  to  show  that  he  has  a  lien  on  the  property, 
the  enforcement  of  which  Is  obstructed  by  the  fraudulent  transfer, 
for  he  has  the  right  to  be  placed  in  the  same  position  which  he 
would  have  occupied  had  the  transfer  never  been  made. 

FRAUDULENT  OONVEYANCE-ACTION  BY  JUDGMENT 
CREDITOR  TO  SET  ASIDE-COLLATEHIAL  SECURITY.— In  an 
action  brought  by  a  Judgment  creditor  to  set  aside  a  transfer  of  his 
debtor's  property  as  in  fraud  of  creditors,  the  mere  fact  that  he 
has,  since  the  commencement  of  snich  action,  taken  collateral  se- 
curity for  the  payment  of  the  judgment,  with  other  Indebtedness, 
does  not,  without  any  finding  that  the  security  is  adequate,  raise 
any  equity  in  favor  of  the  defendant,  the  fraudulent  grantee,  to 
compel  the  plaintiff  to  first  resort  to  his  collateral  security  before 
enforcing  the  lien  of  his  judgment. 

John  P.  Rea,  Marshall  A.  Spooner,  and  Charles  L.  Shelley, 
for  the  appellant. 

William  C.  Bicknell,  Fred  E.  Smith,  and  S.  A.  Flaherty,  for 
the  respondent. 

»*»  START,  C.  J.     This  was  an  action  by  the  plaintiff,  a 
judgment  creditor,  to  set  aside  a  foreclosure  of  a  real  estate 
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mortgage  on  the  ground  that  the  sale  was  fraudulent  as  to  the 
mortgagor's  creditors.  The  trial  court  made  its  findings  of  fact^ 
in  which  was  included  the  special  finding  of  the  jury  on  the 
issue  of  fraud,  and,  as  a  conclusion  of  law,  found  that  the  plain- 
tiff was  not  entitled  to  any  relief,  and  ordered  judgment  for 
the  defendant  on  the  merits.  Judgment  was  so  entered,  and 
the  plaintiff  appealed.  The  record  contains  no  settled  case  or 
bill  of  exceptions,  and  the  assignments -of  error  are  to  *^"*  the 
effect  that  the  conclusions  of  law  and  judgment  are  not  sup- 
ported by  the  facts  found. 

The  trial  judge  and  jury  found  substantially  these  facts:  On 
and  prior  to  April  15,  1886,  Mary  J.  Walker  was  the  owner 
of  the  section  of  land  described  in  the  complaint,  and  on  that 
day  executed  to  the  defendant  her  promissory  note,  and  thereby 
promised  to  pay  to  it  the  sum  of  five  thousand  dollars  in  five 
years,  with  interest  payable  annually  at  the  rate  of  eight  per 
cent  per  annum.  She  and  ber  husband  executed  a  mortgage 
on  her  land  to  secure  the  pajrment  of  the  note.  Default  was 
made  in  the  payment  of  the  mortgage  debt,  and  the  defend- 
ant proceeded  to,  and  did,  foreclose  the  mortgage  by  advertise- 
ment, and  purchased  the  mortgaged  premises  at  the  foreclosure 
sale  on  May  4,  1895.  The  usual  certificate  of  sale  was  exe- 
cuted to  it  by  the  sheriff,  which  was  duly  recorded.  The  de- 
fendant intentionally  included  in  its  notice  of  mortgage  sale, 
and  bid  at  the  sale,  an  amount  exceeding  by  at  least  two  hun- 
dred dollars  the  amount  actually  due  on  the  mortgage  in  ques- 
tion, pursuant  to  an  agreement  with  the  mortgagors  to  do  so 
for  the  purpose  of  hindering  and  deterring  bidders  at  such  sale, 
and  preventing  and  deterring  subsequent  lien  holders  from  re- 
deeming from  such  sale. 

The  mortgagors  were  at  this  time  indebted  to  the  plaintiff 
in  the  sum  of  three  hundred  and  twenty-nine  dollars,  for  which 
he  thereafter,  on  July  29,  1895,  recovered  a  judgment  against 
them.  The  judgment  was  duly  docketed  in  the  county  where- 
in the  mortgaged  premises  are  situated.  The  judgment  has 
never  been,  paid^  bu.t  alter  the  commencement  of  this  action  the 
judgment  debtors  executed  a  chattel  mortgage  on  personal 
property  owned  by  them,  for  the  purpose  of  securing  the  pay- 
ment of  the  judgment  and  other  indebtedness,  amounting  in 
all  to  the  sum  of  two  thousand  dollars,  and  also,  for  the  same 
purpose,  assigned  to  him  certain  school  land  certificates.  The 
-value  of  the  property  covered  by  the  chattel  mortgage,  or  of 
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the  certificates,  was  not  proved.  The  plaintiff  did  not  show 
that  he  had  attempted  to  satisfy  his  debt  from  this  collateral 
security,  or  that  he  was  unable  to  collect  his  judgment  by  a 
levy  upon  property  other  than  the  land  covered  by  defendant's 
mortgage.  With  respect  to  the  amount  claimed  in  the  notice 
of  sale  in  excess  of  the  sum  actually  due,  the  trial  judge  incor- 
porated the  following  statement  in  his  finding:  **'  "The-  court 
has  not  gone  carefully  into  the  evidence  on  the  subject  of  pay- 
ments, and  does  not  find  the  correct  amount  of  such  excess, 
because  the  correct  or  precise  amount  is  not  deemed  material." 

It  also  appears  from  the  trial  court's  memorandum  that  the 
basis  of  its  conclusion  of  law  was  that  the  action  is,  in  effect, 
one  to  set  aside  a  fraudulent  transfer  of  the  debtor's  prop- 
erty, and  subject  it  to  the  payment  of  his  debt;  that,  to  main- 
tain such  an  action,  the  creditor  must  show  that  he  has  no 
other  remedy  at  law;  and  that  in  this  case  it  was  not  shown 
that  the  debtor  was  insolvent,  or  that  she  had  not  other  prop- 
erty out  of  which  the  plaintiff  might  collect  his  debt,  or  that 
his  collateral  security  was  inadequate.  This  is  also  the  ground 
upon  which  the  defendant's  counsel  seek,  on  this  appeal,  to 
justify  the  conclusions  of  law  of  the  trial  court;  but  they  fur- 
ther insist  that  the  plaintiff  was  bound  to  show  that  the  mort- 
gaged premises  were  worth  more  than  the  encumbrance  at  the 
time  of  the  foreclosure  sale.  If  the  plaintiff  was  bound  to  show 
these  matters  before  he  would  be  entitled  to  have  the  trans- 
fer set  aside,  it  necessarily  follows  that  the  conclusions  of  law 
of  the  trial  court  are  sustained  by  the  findings  of  fact,  for  there 
were  no  findings  as  to  such  matters. 

Where  a  creditor's  suit  is  brought  to  reach  equitable  assets 
which  the  debtor  has  fraudulently  transferred  (that  is,  prop- 
erty to  which  he  has  no  legal  title  whatever,  but  only  an  equita- 
ble interest),  the  plaintiff  must  allege  and  prove  that  he  has 
no  legal  remedy;  that  the  debtor  is  insolvent,  and  has  no  other 
property  from  which  his  debt  may  be  satisfied.  The  best,  and, 
as  a  rule,  the  only  evidence  of  these  facts,  is  the  return  of 
an  execution  nulla  bona.  In  such  a  case  the  creditor's  legal 
rights  have  not  been  affected  by  the  fraudulent  transfer,  and, 
before  a  court  of  equity  will  set  it  aside,  the  creditor  must 
show  that  it  has  jurisdiction,  by  establishing  the  fact  that  he 
has  no  adequate  remedy  at  law  for  the  collection  of  his  debt, 
or,  in  other  words,  that  he  has  no  way  of  securing  payment  of 
his  debt  except  out  of  the  debtor's  equitable  assets.  But  where 
the  plaintiff  has  acquired  a  legal  lien  on  property  of  his  debtor, 
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and  the  suit  is  one  to  set  aside  a  transfer  thereof  made  for  the 
purpose  of  defrauding  creditors,  which  is  an  obstruction  or  im- 
pediment in  the  way  of  the  plaintiff's  enforcing  his  legal  right 
to  subject  the  *^®  property  to  his  lien,  he  has  the  right  to  be 
placed  in  the  same  position  which  he  would  have  occupied  had 
the  transfer  never  been  made;  and  the  grantee,  because  of  the 
fact  that  his  title  is  tainted  with  fraud  in  fact,  has  no  right 
to  say  that  all  other  means  to  satisfy  the  debt  shall  be  ex- 
hausted before  he  shall  be  disturbed  in  his  title.  Hence,  in 
such  an  action,  the  plaintiff  ia  not  bound  to  allege  or  prove 
that  the  debtor  has  no  other  property  out  of  which  the  debt 
can  be  satisfied,  or  that  the  debtor  is  insolvent,  or  that  an 
execution  has  been  returned  nulla  bona. 

The  statute  (Gen.  Stats.  1894,  sec.  4222)  makes  all  such  con- 
veyances void  as  to  creditors,  irrespective  of  the  question 
whether  the  debtor  has  other  property;  and,  when  the  cred- 
itor once  acquires  a  lien  on  the  property  so  transferred,  the 
lien  itself  is  sufficient  to  confer  jurisdiction  upon  a  court  of 
equity  to  set  aside  the  transfer  as  an  obstruction  to  the  en- 
forcement of  the  plaintiff's  legal  rights:  5  Ency.  of  PI.  &  Pr. 
498:  2  Bigelow  on  Frauds,  80;  Bump  on  Fraudulent  Convey- 
ances, sec.  552;  Wadsworth  v,  Schisselbauer,  32  Minn.  84;  Gor- 
ton V.  Massey,  12  Minn.  83  (145),  90  Am.  Dec.  289,  note; 
Weigtman  v.  Hatch,  17  HI.  281;  Vasser  v.  Henderson,  40  Miss. 
519,  90  Am.  Dec.  351;  Gray  v.  Chase,  57  Me.  568;  Wester- 
man  V.  Westerman,  26  Ohio  St.  500;  Gormley  v.  Potter,  29 
Ohio  St.  597. 

The  distinction  between  a  creditor's  bill  proper,  to  reach 
equitable  assets  of  the  debtor,  and  an  action  to  set  aside  a 
transfer  of  land  fraudulent  in  point  of  fact,  which  is  an  ob- 
struction to  the  enforcement  of  the  creditor's  legal  lien  on  the 
property,  is  well  defined.  In  the  former  case  the  creditor  must 
show  that  he  has  no  other  remedy,  but  in  the  latter  he  is  re- 
quired only  to  show  that  he  has  a  lien  on  the  property,  the  en- 
forcement of  which  is  obstructed  by  the  fundamental  transfer. 
Purely  voluntary  conveyances,  where  no  fraud  in  point  of  fact 
was  intended,  seem  to  be  an  exception  to  this  rule.  The  distinc- 
tion is  well  shown  in  Wadsworth  v.  Schisselbauer,  32  Minn.  86, 
in  which  it  is  said:  "In  the  latter  class  of  cases,  the  prevailing 
doctrine  is  that  it  is  not  necessary  to  allege  that  an  execution 
has  been  returned  unsatisfied,  or  that  the  debtor  has  no  other 
property  out  of  which  the  judgment  can  be  satisfied ;  for  that 
is  not  the  ground  upon  which  the  court  of  equity  assumes  to 
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grant  relief  in  such  cases,  but  upon  **''  the  theory  that  the 
fraudulent  conreyance  is  an  obstrucrtion  which  prevents  the 
creditor's  lien  from  being  efficiently  enforced  upon  the  prop- 
erty. As  to  him  the  conveyance  is  void,  and  he  has  a  right 
to  have  himself  placed  in  the  same  position  as  if  it  had  never 
been  made.  The  fact  that  other  property  has  been  retained 
by  the  debtor  may  be  evidence  that  the  conveyance  is  not 
fraudulent;  but,  if  the  grantee's  title  be  tainted  with  fraud, 
he  has  no  right  to  say  that  all  other  means  to  satisfy  the  debt 
«hall  be  exhausted  before  he  shall  be  disturbed." 

In  Botsford  v.  Beers,  11  Conn.  369,  375,  the  court,  with 
reference  to  this  subject,  said:  "And  we  have  yet  to  learn  that 
it  is  any  defense,  either  at  law  or  in  chancery,  that  there  are 
other  lands  which  might  have  been  taken,  and  that  the  debtor 
is  not  insolvent.  All  this  may  be  very  proper  evidence  to  show 
that  the  conveyance  was  not  fraudulent.  But  upon  what  prin- 
ciple it  is  that  these  facts  can  be  set  up  by  a  fraudulent  grantee 
to  protect  a  conveyance  admitted  to  be  fraudulent  we  are  at 
a  loss  to  discover." 

The  case  of  Johnston  y.  Piper,  4  Minn.  133  (192),  relied  on 
by  the  defendant  in  support  of  the  claim  that  plaintiff  was 
bound  to  show  that  the  debtor  had  no  other  property  from 
which  his  debt  might  be  ^tisfied,  is  not  in  point.  What  was 
said  in  this  respect  in  the  opinion  in  that  case  was  dictum — a 
statement  of  the  rule  as  to  creditor's  bills  proper,  to  reach 
equitable  assets. 

It  is  practically  conceded,  as  it  must  be,  that  the  facts  found 
by  the  trial  court,  and  the  verdict  of  the  jury,  show  that  the 
foreclosure  sale  in  this  case  was  in  fact  fraudulent  as  to  cred- 
itors, and  therefore  void  as  to  them.  The  plaintiff  was  a  cred- 
itor of  the  mortgagor  at  the  time  of  the  sale,  and  acquired  a 
legal  lien  on  the  land  so  transferred,  by  docketing  his  judg- 
ment; and  he  brought  this  action  to  remove  the  fraudulent 
conveyance,  as  an  obstruction  to  the  enforcement  of  his  lien. 
He  has  the  right  to  be  placed  in  the  same  position  as  he  would 
have  occupied  if  the  transfer  had  never  been  made,  and  the 
findings  and  verdict  are  sufficient  to  entitle  him  to  that  re- 
lief. The  fact  that  the  findings  do  not  include  a  finding  that 
the  debtor  has  no  other  property,  and  is  insolvent,  affords  no 
ground  for  denying  to  plaintiff  such  relief.  The  mere  finding 
that  since  the  commencement  of  this  action  the  plaintiff  lias 
taken  collateral  ***  security  for  the  payment  of  the  judgment, 
with  other  indebtedness,  without  any  finding  that  the  secur- 
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ity  is  adequate,  does  not  raise  any  equity  in  favor  of  the  de- 
fendant, the  fraudulent  grantee,  to  compel  the  plaintiff  to  first 
resort  to  his  collateral  security  before  enforcing  the  lien  of 
his  judgment.  It  is  familiar  law  that  the  holder  of  collateral 
security  is  not  confined  to  such  security,  but  may  make  his 
debt  out  of  any  of  the  debtor's  unexempt  property,  unless 
special  facts  are  shown  rendering  it  inequitable  to  permit  hira 
to  do  so:  See  5  Ency.  of  PI.  &  Pr.  530. 

Lastly,  it  is  claimed  by  the  defendant  that  the  findings  are 
insufficient  to  entitle  the  plaintiff  to  any  relief,  because  there 
is  no  finding  that  the  property  upon  which  the  plaintiff's  judg- 
ment is  a  lien  was  worth  more  than  the  amount  of  the  prior 
mortgage  thereon,  and  that  the  burden  of  establishing  this  fact 
was  upon  the  plaintiff.  Counsel,  in  support  of  this  claim,  rely 
upon  the  cases  of  Baldwin  v.  Eogers,  28  Minn.  544;  Horton 
T.  Kelly,  40  Minn.  193;  Aultman  etc.  Co.  v.  Pikop,  56  Minn. 
531.  It  is  urged  on  behalf  of  the  plaintiff  that  these  cases 
are  unsound  in  principle,  and  ought  to  be  overruled,  if  the 
court  holds  that  they  are  applicable  to  this  case.  It  is  not 
necessary  to  determine  whether  the  doctrine  of  the  case  of 
Baldwin  v.  Eogers,  38  Minn.  544,  and  the  cases  following  it, 
is  correct  on  principle,  or  not,  for  the  findings  do  not  bring 
this  case  within  it.  The  doctrine  ctf  the  cases  referred  to,  as 
stated  in  the  opinion  in  Baldwin  v.  Eogers,  28  Minn.  550,  is 
this:  "If  ....  it  is  beyond  question  that  the  encumbrances 
exceed  the  value  of  the  property,  so  that  there  is  nothing  left 
....  from  which  to  exclude  his  creditors,  they  are  not  injured 
or  defrauded;  and  as  the  conveyance,  therefore,  in  no  way  af- 
fects them,  it  is  not  fraudulent  as  to  them,  and  they  cannot 
have  it  set  aside." 

There  is  no  finding  in  this  case  that  the  amount  of  the  mort- 
gage exceeded  the  value  of  the  land.  On  the  contrary,  the 
trial  court  found  that  it  sold  at  the  foreclosure  sale  for  a  sum 
exceeding  the  amount  due  on  the  mortgage  by  at  least  two  hun- 
dred dollars.  Therefore,  the  findings  do  not  bring  this  case 
within  the  doctrine  of  Baldwin  v.  Eogers,  28  Minn.  544. 

Our  conclusion  is  that,  upon  the  findings  in  this  case,  the 
plaintiff  ***  is  entitled  to  have  the  foreclosure  sale  set  aside 
as  to  him,  thereby  placing  him  in  the  exact  position  in  which 
he  would  have  been  if  the  fraudulent  sale  had  never  been  made. 
The  sale  is  valid  as  between  the  mortgagor  and  mortgagee. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed,  and  the  cause  remanded,  with  direction  to  the  district 
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court  to  amend  its  conclusions  of  law,  to  the  effect  that  the 
plaintiff  is  entitled  to  judgment  setting  aside  the  foreclosure 
sale  as  to  him  only,  and  enter  judgment  accordingly. 


CREDITOR'S  SUIT  BY  LIEN  HOLDER  TO  SET  ASIDE) 
FRAUDULENT  CONVEYANCE.— To  enable  one  to  file  a  creditor's 
bill,  he  must,  as  a  rule,  have  exhausted  ail  his  legal  remedies; 
though,  without  having  done  so,  he  may  have  a  standing  to  file 
a  creditor's  bill  If  he  is  In  the  position  of  a  creditor  with  a  lien: 
See  monographic  note  to  Ladd  v.  .Tudson,  66  Am.  St.  Rep.  272,  274, 
treating  of  the  demands  which  will  support  a  creditor's  bill.  It  is 
considered  that  when  a  creditor  has  reduced  his  claim  to  Judgment, 
he  has  sutflciently  exhausted  his  legal  remedies  to  entitle  him  to 
file  a  creditor's  bill  to  set  aside  fraudulent  conveyances  which  ob- 
struct the  satisfaction  of  his  judgment.  The  issue  of  execution  and 
return  thereof  are  generally  dispensed  with  In  such  cases:  Note  to 
Ladd  V.  Jndson,  66  Am.  St.  Rep.  287.  Compare  the  dissenting 
opinion  to  Gilbert  y.  Stockman,  29  Am.  St.  Rep.  930. 


CAPITAL  FIEE  INSURANCE  COMPANY  t.  WATSON. 
[76  Minnesota,  387.] 

BOND  OF  INSURANCE  AGENT— ACTION  ON— EVIDENCH 
—RES  GESTAE.— If  a  person,  appointed  by  an  insurance  company 
as  Its  agent,  gives  a  bond  for  the  faithful  performance  of  his  duties, 
and  an  action  Is  brought  thereon  to  recover  a  balance  due  for  pre- 
miums claimed  to  have  been  collected  by  him,  his  reports  to  the 
company,  made  in  the  usual  course  of  business,  are  a  part  of  th« 
res  gestae,  and  are  admissible  in  evidence. 

BOND  OF  INSURANCE  AGENT  COVERS  WHAT.— A  bond 
given  by  an  Insurance  agent  for  the  faithful  performance  of  his 
duties  covers  insurance  premiums  collected  by  him,  which  he  fails 
to  pay  over  to  the  company. 

BOND  OF  INSURANCE  AGENT— ACTION  ON— DEFENSH 
FOR  SURETIES-KNOWLEDGE  OF  FORMER  DISHONESTY.— 
If  an  insurance  company  talies  a  person  for  its  agent,  but  exacts 
a  bond  for  the  faithful  performance  of  his  duties,  It  impliedly  repre- 
sents thnt,  so  far  as  It  knoAvs,  such  person  Is  honest  and  that  it 
believes  him  to  be  so.  If,  at  this  time.  It  knows  that  be  has  been 
dishonest  and  a  defaulter  as  the  agent  of  another  company,  but  fails 
to  disclose  such  knowledge  to  the  sureties,  It  perpetrates  a  fraud 
on  them,  which  they  may  plead  In  defense  to  an  action  on  the  bond. 

BOND  OF  INSURANCE  AGENT— ACTION  ON— DEFENSE 
FOR  SURETLIES— DISHONESTY  WITHOUT  NOTIFICATION.- 
If  an  Insurance  company  takes  a  person  for  Its  agent,  but  exacts 
a  bond  for  the  faltliful  performance  of  his  duties,  and  such  em- 
ployment may  be  terminated,  at  any  time,  by  either  party,  allega- 
tions that  the  company,  during  the  course  of  the  employment,  knew 
that  the  agent  wrongfully  converted  its  moneys  to  his  own  use.  but 
that,  after  such  knowledge,  the  company  continued  him  In  its  ser- 
vice without  notifying  the  sureties  of  his  dishonesty,  state,  pro 
tanto,  a  defense  for  them  In  an  action  on  th«  bond. 
Am.  St.  R*p.  Vol.  UCXVII.-4a 
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Action  on  a  bond  executed  by  Watson,  as  principal,  and  by 
the  defendants,  Haag  and  Eeese,  as  sureties. 

Charles  J.  Berryhill,  for  the  appellant. 

Clapp  &  Macartney,  for  the  respondent. 

«88  CANTY,  J.  On  May  8,  1897,  the  defendant  Watson 
was  appointed  by  the  plaintiff  insurance  company  as  its  agent 
at  St.  Paul.  To  secure  the  faithful  performance  of  his  duties, 
he,  as  principal,  and  the  other  defendants  as  sureties,  executed 
to  plaintiff  a  bond  in  the  sum  of  on'e  thousand  dollars.  The 
conditions  of  the  bond  are,  in  part,  that  Watson  "shall  duly  and 
properly  account  for,  pay  over,  and  apply  all  sums  of  money 
which  may  be  received  by  him  as  such  agent,  whether  for  premi- 
ums of  insurance,  or  ^vith  which  to  pay  losses,  or  upon  salvages, 
collections,  or  otherwise  ....  and  shall  keep  true  and  correct 
books  of  account,  and  make  regular  and  correct  reports  of  the 
business  transacted  by  him  to  the  said  company." 

Watson  continued  to  be  the  agent  of  plaintiff  from  May  8  to 
*®®  August  28,  1897,  and  this  action  is  brought  on  the  bond 
to  recover  a  balance  claimed  to  be  due  from  Watson  for  premi- 
ums which  it  is  claimed  he  collected  as  such  agent.  On  the 
trial,  the  court  ordered  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  new  trial  the  defendant  Haag  appeals. 

1.  The  court  correctly  received  in  evidence  the  reports  made 
by  Watson  to  plaintiff.  They  were  made  in  the  usual  course  of 
business,  it  was  a  part  of  his  duty  as  such  agent  to  make  these 
reports,  and  they  are  a  part  of  the  res  gestae:  See  Lancashire 
Ins.  Co.  V.  Callahan,  68  Minn.  277,  64  Am.  St.  Eep.  475. 

2.  The  evidence  is  conclusively  in  favor  of  the  verdict  or- 
dered by  the  court,  and  therefore  the  court  did  not  err  in  order- 
ing the  verdict.  There  is  nothing  in  appellant's  claim  that  the 
bond  does  not  cover  insurance  premiums  collected  by  Watson 
which  he  has  failed  to  pay  over. 

3.  But,  in  our  opinion,  the  court,  on  the  trial,  erred  in  strik- 
ing out  of  the  answer  two  defenses  contained  therein. 

One  of  these  defenses  alleged  that,  at  the  date  of  the  bond, 
on  May  8,  1897,  and  for  many  years  prior  thereto,  Wateon  was 
the  local  agent  at  St.  Paul  of  the  Pacific  Fire  Insurance  Com- 
pany, a  corporation;  that  his  duties  as  agent  for  that  company 
were  the  same  or  similar  to  those  required  of  him  as  the  agent 
of  plaintiff ;  that,  as  agent  for  the  Pacific  Company,  large  sums 
of  the  money  of  that  company  were  received  by  him  during  said 
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time,  and  that  he  wrongfully  converted  all  of  said  money  to  his 
own  use,  without  the  consent  of  the  Pacific  Company,  and  with 
intent  to  deprive  it  of  the  same;  that,  at  the  date  of  said  bond, 
^'plaintiff  had  full  notice  and  knowledge  of  all  of  the  foregoing 
facts  and  circumstances,  and  that  this  defendant  Haag  was  at 
all  times  ignorant  thereof,"  and  that  if  he  had  known  of  said 
facts  he  would  not  have  executed  the  bond.  It  is  immaterial 
whether  the  dishonesty  of  Watson  was  disclosed  while  he  was 
acting  as  the  agent  of  plaintiff  or  the  agent  of  some  other  in- 
surance company.  Plaintiff,  by  proposing  to  take  Watson  for 
its  agent,  impliedly  represented  that,  as  far  as  it  knew,  he  was 
honest,  and  that  it  believed  him  to  be  so.  If,  at  this  time,  it 
knew  that  he  was  dishonest,  and  a  defaulter,  it  perpetrated  a 
fraud  on  the  defendant  sureties  in  failing  to  disclose  to  them 
its  ^®*  knowledge  that  he  was  dishonest  and  a  defaulter:  See 
Traders'  Ins.  Co.  v.  Herber,  67  Minn.  106;  Lancashire  Ins.  Co. 
V.  Callahan,  68  Minn.  277,  64  Am.  St.  Rep.  475;  Manchester 
Fire  Assur.  Co.  v.  Eedfield,  69  Minn.  10. 

4.  The  other  defense  so  stricken  out  alleges  that,  by  the 
terms  of  the  contract  whereby  Watson  was  so  employed  as  the 
agent  of  plaintiff,  the  agency  could  be  terminated  at  any  time 
by  either  party  by  giving  the  other  party  written  notice  of  such 
termination;  that  during  the  month  of  May,  1897,  and  after 
the  date  of  said  contract,  and  again  during  the  month  of  June 
of  that  year,  Watson,  as  the  agent  of  plaintiff,  collected  premi- 
ums, and  wrongfully  and  fraudulently  converted  the  same  to 
his  own  use,  with  intent  to  deprive  the  plaintiff  thereof;  "that 
this  plaintiff  did  allow  and  permit  said  defendant  Watson  to  so 
appropriate  and  convert  said  moneys  during  said  months  of 
May  and  June,  1897,  and  each  of  them,  and  that  said  moneys 
were  so  appropriated  and  converted  with  its  connivance  and  con- 
sent, and  this  plaintiff  did  wholly  fail  and  neglect  to  annul  said 
commission  and  certificate,  and  did  wrongfully  and  unlawfully 
hold  out  to  the  public  and  continue  in  its  said  agency  said  de- 
fendant Watson,  down  to  August  28,  1897,  without  the  consent 
or  approval  of  this  defendant,  and  without  knowledge  by  this 
defendant  of  such  conversion  and  appropriation." 

Under  the  rule  laid  down  in  Lancashire  Ins.  Co.  ▼.  Callahan, 
68  Minn.  277,  64  Am.  St.  Rep.  475,  and  Manchester  Fire  Assur. 
Co.  V.  Redfield,  69  Minn.  10,  these  allegations  state  a  defense 
pro  tanto.     We  find  no  other  error  in  the  record. 

For  error  in  striking  out  said  portions  of  the  answer,  the 
"Order  appealed  from  is  reversed,  and  a  new  trial  granted. 
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SURETYSHIP  — KNOWLEDGE  OF  PRINCIPAL'S  DISHON- 
ESTY—DISCHARGE OF  SURETY.— In  case  of  a  continuing  surety- 
sliip  for  the  honesty  of  a  servant,  if  the  master  discovers  that  the 
servant  has  been  guilty  of  dishonesty  in  the  service,  and  If,  Instead 
of  dismissing  him,  he  continues  him  in  his  employ  vpithout  the  con- 
sent of  the  surety,  express  or  implied,  the  latter  is  not  liable  for 
any  loss  arising  from  the  dishonesty  of  the  servant  during  the  sub- 
sequent service.  This  rule  applies  as  well  to  a  private  corporation,^ 
as  an  employer,  as  to  an  individual,  when  its  agent,  in  the  discharge 
of  his  duties,  discovers  the  dishonesty  of  the  servant,  and  having 
authority,  fails  to  give  notice  of  such  dishonesty  to  the  surety,  and 
the  corporation  thereafter  retains  the  servant  in  its  employ:  Note  to 
Wilkerson  v.  Crescent  Ins.  Co.,  62  Am.  St.  Rep.  154,  but  the  con- 
trary is  held  in  the  case  itself.  A  defalcation,  misappropriation, 
or  failure  to  account  for  a  previous  indebtedness,  existing  at  the 
time  of  the  execution  of  the  contract  of  suretyship  or  guaranty, 
is  matter  that  will  release  the  surety  or  guarantor  if  unlsnown  to 
him:  Note  to  Fassuacht  v.  Emsiug  Gagen  Go^  63  Am.  St.  B^.  335. 


STATE  V.  FREY. 
[76  Minnesota,  526.] 

WITNESSES— WIFE  AGAINST  HUSBAND— CRIME  BY 
HIM  AGAINST  HER  BEFORE  MARRIAGE.— Under  a  statute 
which  prohibits  the  examination  of  one  spouse  as  a  witness  against 
the  other  without  his  or  her  consent,  but  which  prohibition  does 
not  apply  to  a  criminal  proceeding  for  a  crime  committed  by  one 
against  the  other,  a  wife  is  not  a  competent  witness  against  her 
husband  in  a  prosecution  against  him  for  a  crime  committed  against 
her  before  they  were  married. 

DEFINITIONS.- THE  TERM  "FEMALE  CHILD,"  as  used 
In  the  Minnesota  statute  providing  for  the  punishment  of  carnal 
knowledge  of  children,  must  be  limited  to  children  who  have  not 
reached  the  age  of  puberty. 

"W.  B.  Douglas,  attorney  general,  and  C.  W.  Somerby,  assis- 
tant attorney  general,  for  the  state. 

Mark  L,  Dougherty,  for  the  defendant. 

•^-^  STAET,  C:  J.  The  defendant  was  indicted  and  placed 
upon  trial  on  the  charge  of  carnally  knowing  a  female  child 
under  the  age  of  sixteen  years.  The  state  called  the  prosecu- 
trix as  a  witness  ar^ainst  the  defendant,  and  proposed  to  prove 
the  commission  of  the  crime  by  her.  Thereupon  the  defendant 
objected  to  her  proposed  testimony,  on  the  ground  that  she  was 
his  wife,  and  in  support  of  his  objection  duly  offered  to  prove 
by  competent  evidence  that  since  the  commission  of  the  alleged 
offense  he  and  the  prosecutrix  were  duly  and  in  all  respects 
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lawfully  married.  The  trial  court  ruled  ttiat  for  the  purposes 
of  the  trial  the  marriage  of  the  parties  would  be  assumed,  that 
the  offer  be  taken  as  proved,  and  that  the  prosecutrix  was  a 
competent  witness  against  the  defendant,  even  if  she  were  then 
his  wife.  The  defendant's  objection  was  accordingly  overruled, 
and  the  witness  gave  testimony  tending  to  establish  the  defend- 
ant's guilt.  She  was,  at  the  time  the  act  was  committed,  be- 
tween fourteen  and  fifteen  years  of  age,  but  more  than  fifteen 
years  old  at  the  time  of  the  marriage.  The  defendant  was 
found  guilty.  The  court  denied  his  motion  for  a  new  trial,  and 
at  his  request,  with  the  consent  of  the  state,  certified  *^'®  to 
this  court  the  question  of  the  competency  oi  the  prosecutrix 
as  such  witness,  with  other  questions. 

An  answer  to  the  question  involves  a  construction  of  the  Gen- 
eral Statutes  of  1894,  section  5662,  which,  so  far  as  here  ma- 
terial, is  this:  "A  husband  cannot  be  examined  for  or  against 
his  wife  without  her  consent,  nor  a  wife  for  or  against  her  hus- 
band without  his  consent;  ....  but  this  exception  does  not 
apply  to  ....  a  criminal  action  or  proceeding  for  a  crime  com- 
mitted by  one  against  the  other," 

The  proposition  that  a  guilty  man  may  defeat  the  ends  of 
justice  by  marrying,  after  the  act,  the  principal  witness  for  the 
state,  seems  at  first  blush  to  be  contrary  to  the  dictates  of  com- 
mon sense  and  common  justice;  but,  when  the  origin  and  pur- 
pose of  the  statute  are  considered,  it  will  be  found  that  the 
statute  rests  upon  considerations  of  sound  public  policy,  which 
were  recognized  and  enforced  at  common  law,  and,  further, 
that  the  statute  does  not  admit  of  any  reasonable  construc- 
tion which  does  not  render  the  wife  incompetent  as  a  witness 
against  her  husband  when  charged  with  an  offense  against 
her  before  the  marriage.  The  common-law  rule  was  that  hus- 
band or  wife  could  not  testify  for  or  against  each  other  in  any 
legal  proceeding  to  which  the  other  was  a  party.  The  rule 
rests  on  principles  of  public  policy,  which  require  that  con- 
fidence between  husband  and  wife  should  be  conserved  to  the 
fullest  extent,  and  it  is  enforced  without  reference  to  when  the 
marriage  relation  began.  This  general  rule  of  the  common  law 
was  subject  to  the  exception  that,  in  all  cases  of  personal  in- 
juries committed  by  the  husband  or  wife  against  the  other,  the 
injured  party  was  a  competent  witness  against  the  other.  The 
exception  was  allowed  from  necessity,  for  the  protection  of  the 
parties,  especially  the  wife,  in  the  marriage  relation,  and  partly 
for  the  sake  of  public  justice:  1  Greenleaf  on  Evidence,  sees. 
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334,  336,  343;  Wharton  on  Evidence,  sec.  393.  Our  statute,  aa 
to  the  exception  here  in  question,  does  not  introduce  a  new  rule, 
or  extend  an  old  one.  It  simply  enacts  the  common  law:  State 
T.  Armstrong,  4  Minn.  251  (335). 

Eead  in  the  light  of  its  origin  and  purpose,  the  meaning  of 
the  statute  is  clear.  It  prohibits,  on  grounds  of  public  policy, 
in  general  terms,  the  examination  of  one  spouse  as  a  witness 
against  the  '^^  other  without  his  or  her  consent;  but,  for  the 
protection  of  the  one  against  the  criminal  acts  of  the  other,  the 
statute  further  provides  that  the  prohibition  shall  not  apply  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by  one 
spouse  against  the  other.  The  statute  deals  with  the  parties 
in  the  marriage  relation,  and  not  as  to  acts  committed  before 
the  marriag'e.  It  is  competent  for  the  legislature  to  do  so,  but 
it  has  not  seen  fit  to  extend  the  exception  to  the  prohibition  to 
acts  committed  by  one  spouse  against  the  other  before  the  mar- 
riage. 

It  is,  however,  suggested  on  the  part  of  the  state  that  the  de- 
fendant's crime  was  one  against  his  wife.  How  could  it  be? 
He  had  no  wife  when  the  act  was  committed.  The  case  of 
State  V.  Evans,  138  Mo.  116,  60  Am.  St.  Rep.  549,  waa  in  its 
facts  similar  to  the  one  at  bar,  and  involved  the  construction  of 
a  like  statute.  In  that  case  the  defendant  was  indicted  for 
rape  on  a  girl  under  the  age  of  fourteen  years — the  age  of  con- 
sent— and  after  the  act  he  married  the  prosecutrix;  but,  over 
his  objection  as  to  her  competency,  she  was  examined  as  a  wit- 
ness against  him  on  his  trial.  The  supreme  court  of  Missouri 
held  that  the  exception  to  the  statute  only  admitted  a  wife  to 
testify  concerning  injuries  to  herself  as  a  wife,  and  not  to  a 
woman  who  at  the  time  of  the  injury  was  not  the  wife  of  the 
defendant.  In  People  v.  Schoonmaker,  117  Mich.  190,  72  Am. 
St.  Rep.  560,  it  was  held  that  a  statutory  exception  to  the  gen- 
eral rule  of  exclusion  of  the  wife  as  a  witness  against  her  hus- 
band, substantially  like  the  one  we  are  considering,  could  not 
be  extended,  so  as  to  make  the  wife  a  competent  witness  for  the 
state  on  the  trial  of  her  husband  for  a  crime  alleged  to  have 
been  committed  against  her  before  their  marriage.  The  case 
of  Miller  v.  State,  37  Tex.  Cr.  Rep.  575,  holds,  construing  a 
similar  exception  to  the  general  rule,  that  the  wife  is  not  a  com- 
petent witness  against  her  husband  on  his  trial  for  an  abortion 
upon  her  before  their  marriage.  All  of  the  cases  cited  by  the 
state  in  support  of  its  contention  are  cas'es,  save  one,  where  the 
offense  charged  against  the  husband  was  committed  against  the; 
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wife  during  the  marriage  relation.  The  exception  is  the  case 
of  Commonwealth  v.  Kreuger,  17  Pa.  Co.  Ct.  181.  We  know 
of  no  case  in  a  court  of  last  resort  which  supports  the  con- 
tention of  tlie  state. 

*^**  Our  conclusion  is  that,  under  the  provisions  of  the  Gen- 
eral Statutes  of  1894,  section  5GG2,  a  wife  is  not  a  competent 
witness  against  her  husband  in  a  prosecution  against  him  for  a 
crime  committed  against  her  before  they  were  married.  Wheih- 
er  the  claims  of  public  justice  in  such  a  case  are  superior  to  the 
considerations  of  public  policy  upon  which  the  prohibition  rests 
is  a  debatable  question,  the  solution  of  which  belongs  exclu- 
sively to  the  legislature.  We  cannot  amend  the  statute  by 
judicial  construction,  even  to  prevent  what  seems  to  be  a  fla- 
grant miscarriage  of  justice. 

It  is  urged  by  the  attorney  general  that  the  evidence  shows 
that  there  was  in  fact  no  marriage  between  the  parties  in  this 
case;  that  the  form  of  a  marriage  ceremony  was  had,  without 
any  intention  on  the  part  of  either  party  of  assuming  in  fact 
the  marriage  relation;  and,  further,  that  the  formal  marriage 
was  a  fraudulent  scheme  on  the  part  of  the  defendant  to  thwart 
the  administration  of  justice.  The  difficulty  with  this  claim 
is  that  no  such  issue  was  presented  to  or  passed  on  by  the  trial 
court  or  jury,  and  no  such  question  has  been  certified  to  this 
court  for  its  decision.  The  trial  of  the  defendant  proceeded 
throughout  on  the  assumption  that  a  valid  marriage  of  the  wit- 
ness and  the  defendant  had  been  proved.  It  follows  that,  for 
the  error  in  admitting  his  wife's  testimony,  the  defendant  is 
entitled  to  a  new  trial. 

It  is  proper,  with  reference  to  such  trial,  to  pass  upon  the 
defendant's  claim  that  the  term  "female  child,"  as  used  in  the 
statute  providing  for  the  punishment  of  the  carnal  knowledge 
of  children  (Gen.  Stats.  1894,  sec.  6524),  must  be  limited  to 
those  who  have  not  reached  the  age  of  puberty.  This  statute 
was  intended  simply  to  raise  the  age  of  consent,  and  whoever 
carnally  knows  or  abuses  a  child  or  girl  under  the  age  of  six- 
teen years,  whether  large  or  small,  with  or  without  her  consent, 
is  guilty  of  a  felony,  and  punishable  as  provided  by  the  statute. 

Order  reversed,  and  a  new  trial  granted. 

WITNESSES— WIFE  AOAINST  HUSBAND— CRIME  BY  HIM 
AGAINST  HER  BEFORE  MARRIAGE.— A  wife  is  not  a  competent 
witness  against  her  husband  In  a  prosecution  for  rape  coniniitti'd  on 
her  prior  to  their  mnrrinpe:  People  v.  Schoonmaker,  117  Mich.  190, 
72  Am.  St.  Rep.  bW,  and  note. 
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SCHEIBEL  V.  ANDEKSON. 

[77  Minnesota,  54.] 

MORTGAGES— REDEMPTION  BY  GRANTEE.— The  holder 
of  an  equitable  mortgage  in  form  of  an  absolute  deed  may  redeem 
from  a  mortgage  foreclosure  of  the  land,  as  a  creditor,  without  any 
previous  adjudication  that  his  interest  in  the  premises  is  that  of  a 
mortgagee. 

J.  A.  Eckstein  and  Lind  &  Somsen,  for  the  appellant. 

C.  A.  Hagberg,  and  Somerville  &  Olsen,  for  the  respondent. 

***  MITCHELL,  J.  Action  to  compel  the  defendant,  Ander- 
son, as  sheriff,  to  execute  to  the  plaintiff'  a  certificate  of  re- 
demption from  a  mortgage  foreclosure  sale. 

The  undisputed  facts  are  as  follows:  One  Fortwengler,  being 
the  owner  of  the  land  in  question,  executed  three  successive 
mortgages  upon  it — the  first  one  to  Auf derheide,  in  the  form  of 
an  absolute  deed  to  Aufderheide,  accopipanied  by  a  contract  by 
the  latter  to  convey  the  land  back  to  Fortwengler  upon  the  pay- 
ment of  a  specified  '^  sum;  the  second  to  one  Williamson,  in 
ordinary  form;  and  the  third  to  the  plaintiff,  in  the  form  of  an 
assignment  to  him  of  Aufderheide's  contract  to  reconvey.    This 
assignment  was  absolute  in  form,  but  was  intended  merely  as 
security  for  the  payment  of  certain  indebtedness  of  the  assignor 
to  the  assignee.     One  Schmidt,  being  assignee  of  the  Williamson 
mortgage,  foreclosed  it  under  a  power,  and  bid  in  the  property 
at  the  sale  on  November  27,  1896.     On  November  27,  1897, 
the  plaintiff  filed  notice  of  his  intention  to  redeem  as  a  creditor 
having  a  lien  under  his  equitable  mortgage,  to  wit,  the  assign- 
ment from  Fortwengler  of  Aufderheide's  contract  to  convey. 
On  November  24,  1897,  in  an  action  brought  by  some  of  Fort- 
wengler's  Judgment  creditors  against  him,  Aufderheide,  and 
plaintiff,  judgment  was  rendered  adjudging  Fortwengler's  as- 
signment of  Aufderheide's  contract  to  reconvey  to  be  merely  a 
mortgage.     The  judgment-roll  was  made  up  on  that  day,  with  a 
copy  of  the  judgment  attached,  but  the  judgment  was  not  in 
fact  entered  on  the  judgment-book  until  December  3d.    On  De- 
cember 1,  1897,  the  plaintiff  presented  to  defendant  sheriff  the 
required  proofs  of  his  right  to  redeem  (including  a  copy  of  the 
judgment  referred  to),  and  tendered  him  the  requisite  amount 
of  money,  and  demanded  a  certificate  of  redemption  from  the 
Bale  on  the  Williamson  mortgage.     The  sheriff  refused  to  re- 
ceive the  money  or  to  execute  a  certificate  of  redemption. 
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There  is  nothing  in  the  point  that  plaintiff's  proofs  should 
have  included  a  copy  of  the  deed  from  Fortwengler  to  Aufder- 
heide.  That  deed  constituted  a  part  of  the  mortgage  from 
Fortwengler  to  Aufderheide,  but  not  of  the  mortgage  from  Fort- 
wengler to  the  plaintiff. 

Two  objections  are  made  to  plaintiff's  right  to  redeem:  1. 
That,  although  he  was  in  fact  an  equitable  mortgagee,  yet  upon 
the  face  of  the  records,  and  upon  the  face  of  the  assignment 
to  him  of  the  Aufderheide  contract  to  convey,  he  appeared  to 
be  an  owner  of  the  premises,  and  not  a  creditor  having  a  lien, 
and  therefore  he  should  have  redeemed  as  owner  within  one 
year  from  the  date  of  the  sale;  2.  That,  at  the  time  of  an  at- 
tempted redemption,  there  was  no  judgment  adjudging  the  as- 
signment to  him  of  the  Aufderheide  contract  to  be  a  mortgage; 
and  in  reference  to  this  **  last  point  we  are  asked  to  overrule 
Clark  V.  Butts,  73  Minn.  361. 

We  see  no  reason  for  overruling  that  case.  On  the  contrary, 
subsequent  observation  and  information  has  increased  our  con- 
viction that  that  decision  was  not  only  sound  in  principle,  but 
also  founded  on  considerations  of  wise  public  policy,  in  shutting 
off  an  incipient,  but  extensive,  branch  of  legal  industry,  which 
would  otherwise  have  upset  almost  innumerable  titles,  where 
the  property  had  gone  into  the  hands  of  innocent  purchasers 
relying  upon  judgments  regular  and  valid  on  their  face.  But 
that  question  is  not  in  this  case.  The  plaintiff  was  claiming 
the  right  to  redeem,  not  under  the  judgment,  but  under  his 
equitable  mortgage  or  lien  on  the  land,  by  virtue  of  the  assign- 
ment to  him  of  the  Aufderheide  contract  to  convey.  The  only 
relation,  if  any,  which  the  judgment  had  to  the  matter,  was  as 
proof  that  this  assignment  was  in  fact  a  mortgage. 

Hence  the  only  question  left  is  whether,  in  view  of  the  fact 
that  this  assignment  was  absolute  in  form,  although  a  mortgage 
in  fact,  plaintiff  had  a  right  to  redeem  as  a  creditor  without  first 
obtaining  a  judicial  determination  that  he  was  merely  a  mort- 
gagee— a  question  mooted,  but  not  decided,  in  Maurin  v.  Caxnes, 
71  Minn.  308.  A  fuller  consideration  of  the  subject  has  satis- 
fied us  that  there  is  nothing  in  the  point. 

The  statute  relating  to  redemptions  expressly  gives  the  right 
to  creditors  having  an  equitable  lien,  as  well  as  to  those  having 
a  legal  lien,  on  the  premises.  There  is  nothing  in  the  statute 
reqmring  creditors  having  equitable  liens  to  obtain  any  such 
adjudication  as  a  prerequisite  to  the  right  to  redeem,  and,  with-, 
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out  elaborating  on  the  subject,  the  provisions  of  the  statute  re- 
lating to  the  proofs  to  be  furnished  of  the  right  to  redeem 
clearly  imply  that  no  such  adjudication  was  intended  or  con- 
templated. Moreover,  such  an  adjudication  would  be  of  little 
or  no  value,  unless  it  was  one  which  would  be  binding  on  all 
persons  who  might  be  in  position  to  question  the  party's  right 
to  redeem.  This  could  never  be  obtained  with  any  certainty, 
for  new  parties  of  this  character  are  liable  to  come  into  being 
up  to  the  very  last  day  of  the  year  after  the  date  of  sale;  and, 
of  course,  a  judgment  only  binds  the  parties  to  the  action  and 
their  privies.  Our  conclusion  is  that  the  plaintiff  had  a  right 
to  redeem  '^  as  a  creditor  without  any  previous  adjudication 
that  his  interest  in  the  premises  was  that  of  a  mortgagee.  This 
being  so,  his  offer  to  redeem  was  in  time. 
Order  and  judgment  affirmed. 


MORTGAGE  FORECLOSURE— WHO  MAT  REDEEM  FROM.— 
A  grantor  by  an  absolute  deed,  intended  as  a  mortgage,  bas  tbe 
same  right  to  redeem  from  a  mortgage  foreclosure  as  a  mortgagor 
in  a  formal  mortgage  would  bave,  so  long  as  tbe  grantee  retains 
the  property:  See  tbe  monographic  note  to  Horn  v.  Indianapolis 
Nat.  Bank,  21  Am.  St.  Bep.  2A1,  on  who  may  redeem  from  a  fore- 
closure sale. 


HULL  T.  CHAPEL. 

[77  Minnesota,  159.] 

OFFICERS  —  BONDS  —  RELEASE  OF  SURETIES.— If  a 
sheriff  receives  money,  in  his  official  capacity,  belonging  to  a  cer- 
tain person,  and  duly  tenders  payment  thereof  to  the  latter's  agent, 
who  bas  full  authority  to  demand,  receive,  and  receipt  therefor,  but 
who,  without  just  or  lawful  cause,  refuses  to  accept  or  receive  it, 
the  sureties  on  the  sheriff's  official  bond  are  thereby  released  from 
liability  for  the  money,  although  the  principal  of  such  agent  sub- 
sequently demands  payment  of  such  money  from  tbe  sheriff  and  is 
refused. 

SURETYSHIP— RELEASE  OF  SURETY.— If  the  principal, 
after  the  debt  is  due,  duly  tenders  payment,  and  tbe  creditor  refuses 
to  receive  it,  the  surety  is  discharged. 

J.  E.  Stryker,  for  the  appellant. 

J.  F.  Fitzpatrick  and  W.  L.  Chapin,  for  the  respondents. 

102  MITCHELL,  J.    The    defendant    Chapel  having  been 
elected  sheriff  of  Kamsey  county,  he,  as  principal,  and  the  other 
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defendants,  as  sureties,  executed  an  official  bond,  conditioned 
that  Chapel  should  well  and  faithfully  in  all  things  perfonn 
and  execute  the  duties  of  sheriff  according  to  law  during  his 
continuance  in  office.  This  is  an  action  on  the  bond  to  recover 
the  sum  of  fifteen  hundred  and  forty-eight  dollars  and  fifty 
cents  belonging  to  the  plaintiff,  which  was  received  by  Chapel 
as  sheriff  upon  the  redemption  from  a  mortgage  sale  at  which 
the  plaintiff  was  purchaser,  and  which  it  is  alleged  Chapel  has 
failed  and  refused  to  pay  over  to  the  plaintiff,  although  repeat- 
edly requested  so  to  do.  There  are  two  appeals— one  from  a 
judgment  dismissing  the  action  as  to  the  defendant  Merriam, 
and  the  other  from  an  order  opening  the  default  of  the  de- 
fendants Warner  and  Kittelson  to  answer. 

1.  The  facts  material  to  the  appeal  from  the  judgment  are 
as  follows:  Promptly  after  Chapel  received  the  money,  and  in 
December,  1895,  he  duly  and  unconditionally  tendered  payment 
of  the  same  to  plaintiff's  agent,  who  had  full  authority  to  de- 
mand, receive,  and  receipt  for  the  same  in  his  behalf,  but  such 
agent,  without  any  just  or  lawful  reason,  then  and  there  refused 
to  accept  or  receive  the  money.  Subsequently,  on  three  differ- 
ent occasions,  viz.,  July,  1896,  December,  1896,  and  June,  1897, 
the  plaintiff  duly  demanded  payment  of  the  money  from  Chapel, 
which  on  each  of  these  occasions  ***  he  refused  to  make.  The 
sole  question  is  whether,  upon  these  facts,  the  sureties  were  re- 
leased. 

The  rule  is  well  settled  that  if  the  principal,  after  the  debt  is 
due,  duly  tenders  pa3maent,  and  the  creditor  refuses  to  receive 
it,  the  surety  is  discharged.  One  of  the  reasons  sometimes  as- 
signed for  this  rule  is  that  the  transaction  amounts  to  a  pay- 
ment of  the  debt,  and  a  new  loan  to  the  principal.  But  doubt- 
less the  main  rea?o:i  for  the  rule  is  that  the  contract  of  surety- 
ship imports  entire  good  faith  and  confidence  between  the  par- 
ties in  regard  to  the  whole  transaction,  and  any  bad  faith  on 
part  of  the  creditor  will  discharge  the  surety.  The  refusal  of 
the  creditor  to  receive  the  money  is  a  fraud  on  the  surety, 
which  exposes  him  to  greater  risk.  After  the  debt  is  due  and 
payable,  the  creditor  cannot,  by  his  unjustifiable  refusal  to  ac- 
cept payment  from  the  principal,  compel  the  surety  to  continue 
responsible  for  the  future  acts  of  the  principal  as  his  debtor 
or  bailee  of  his  money.  If  it  were  otherwise,  the  creditor  would 
have  it  in  his  power  to  keep  the  surety  liable  indefinitely.  At 
least  as  to  private  debts  and  unofficial  bonds,  it  cannot  be  neces- 
sary to  cite  authorities  on  the  proposition.     In  such  case  it  is 
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not  necessary,  in  order  to  release  the  surety,  that  the  principal 
should  keep  the  tender  good.  It  is  the  refusal  of  the  tender 
which  works  the  release.  Neither  is  it  material  that  the  tender 
was  made  to  and  refused  by  the  duly  authorized  agent  of  the 
creditor,  instead  of  the  creditor  in  person.  Having  made  the 
agent  his  alter  ego,  pro  hac  vice  the  creditor  is  bound  and  af- 
fected by  the  agent's  acts  in  that  regard  the  same  as  if  they 
were  his  own  personal  acts.  Neither  does  the  mere  fact  that 
the  liability  of  the  surety  is  upon  a  bond  constituting  a  con- 
tinuing guaranty  of  the  fidelity  of  the  principal  alter  the  rule, 
although,  of  course,  in  such  a  case,  conduct  on  part  of  the 
creditor  which  will  release  the  surety  from  one  breach  of  the 
bond  by  the  principal  will  not  release  him  from  liability  for 
subsequent  and  independent  breaches.  Therefore,  if  the  sure- 
ties in  this  case  are  not  released  as  to  the  claim  of  the  plaintiff, 
it  must  be  because  of  some  distinction  or  difference  between 
the  liability  of  sureties  for  a  private  debt  or  on  an  unofficial 
bond  and  their  liability  on  an  official  bond. 

A  sheriff's  bond  has  a  dual  character,  or,  more  properly 
speaking,  ****  it  is  designed  to  secure  the  performance  of  two 
classes  of  official  duties,  viz.,  those  due  the  public  as  such  and 
those  due  private  persons  for  whom  he  is  called  on  to  perform 
official  work.  "While  the  bond  runs  to  the  state  as  the  nominal 
obligee,  yet  the  real  obligees  or  beneficiaries  are  not  only  the 
state  or  county,  but  also  any  person  for  whom  the  sheriff  is 
called  upon  to  perform  an  official  duty.  If  this  action  was 
brought  by  the  state  or  county  to  recover  on  the  bond  for  a 
breach  of  it  with  reference  to  some  duty  which  the  sheriff  owed 
the  public  in  its  organized  capacity,  and  the  refusal  of  the  ten- 
der had  been  by  some  other  public  officer,  a  very  different  prin- 
ciple would  be  involved.  But  the  breach  here  complained  of 
was  of  a  duty  owing  to  a  private  individual,  and  one  in  which 
no  one  but  he  had  any  interest.  As  respects  such  a  liability, 
we  fail  to  see  why  the  same  acts  on  the  part  of  the  creditor 
which  would  release  a  surety  on  a  private  bond  should  not  also 
release  a  surety  on  a  sheriff's  official  bond. 

The  contention  of  the  plaintiff  is,  in  substance,  that  the  bond 
was  a  continuing  guaranty  of  the  official  conduct  of  the  sheriff; 
that  the  refusal  of  the  sheriff  on  demand,  subsequent  to  the 
tender,  to  pay  over  the  money,  was  a  new  breach  of  the  condi- 
tions of  the  bond,  for  which  the  sureties  are  liable.  But  it 
seems  to  us  that  this  overlooks  the  fact  that  the  duty  which  the 
plaintiff  demanded  the  sheriff  to  perform  was  the  same  one  of 
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which  the  sheriff  had  previously  tendered  performance,  and 
which  the  plaintiff  had,  in  violation  of  the  rights  of  the  sure- 
ties, refused  to  accept;  and  that,  if  he  had  accepted  it,  as  he 
ought,  the  debt  would  have  been  paid,  and  no  subsequent  default 
of  the  sheriff  as  to  that  debt  could  ever  have  occurred.  The 
violation  of  the  rights  of  the  sureties  consisted  of  the  refusal 
of  the  tender,  and,  if  that  released  them,  it  is  impossible  to  se© 
how  a  subsequent  change  of  mind  and  demand  on  part  of  the 
plaintiff  could  revive  their  liability  as  to  that  debt,  or  undo  the 
harm  done  by  the  prior  refusal  of  the  tender. 

The  only  cas'e  cited  by  plaintiff's  counsel  which  tends  to  sup- 
port his  contention  is  State  v.  Alden,  12  Ohio,  59,  in  which  it 
was  held  that,  where  a  sheriff  absconds  with  money  in  his  pos- 
session, collected  on  execution,  having  previously  made  a  tender 
to  the  party  entitled,  who  refused  to  receive  it,  such  tender  and 
refusal  is  no  defense  ^*'*  to  the  sheriff's  sureties  in  a  suit  upon 
his  ofiicial  bond.  The  opinion  in  that  case  is  very  brief,  and 
no  authorities  are  cited.  The  line  of  reasoning  adopted  was  as 
follows:  "The  principle  of  discharge,  arising  from  an  act  done 
by  the  creditor,  prejudicial  to  the  surety,  does  not  apply.  An 
ordinary  suretyship  is  a  mere  contingent  obligation,  for  the 
payment  of  money,  in  default  of  the  principal.  The  sureties 
upon  an  official  bond  guarantee  the  faithful  performance  of 
official  duty.  The  payment  of  money,  and  other  acts  done  by 
the  creditor,  injurious  to  the  surety,  may  discharge  the  one,  but 
the  faithful  and  honest  performance  of  official  duty  alone  can 
fulfill  the  condition  of  the  other.  The  fact  of  tender  and  re- 
fusal does  not  convert  the  official  trust  into  a  mere  private  lia- 
bility for  a  money  demand.  The  obligation  to  pay  over  money 
received  by  a  sheriff  in  his  official  capacity  continues  an  official 
duty  until  performed  by  payment  to  the  party  entitled.  As 
long,  then,  aa  the  obligation  to  pay  continues  an  official  duty, 
80  long  were  the  sureties  responsible  for  its  violation,  upon 
their  bond." 

We  confess  onr  inability  to  understand  this  line  of  reasoning, 
unless  it  means  that  no  acts  or  conduct  on  part  of  a  creditor  or 
■other  private  party  interested  in  the  official  conduct  of  a  sheriff 
will  release  the  sureties  on  his  bond  until  and  unless  the  sheriff 
has  fully  performed  his  whole  duty  in  that  regard  by  paying^ 
the  money  to  the  party  entitled  to  it — a  proposition  which  we 
think  will  be  found  to  be  without  support  in  any  other  adjudi- 
cated case. 


670  Hull  v.  Chapel.  [Minn. 

2.  The  defendants  Warner  and  Kittelson  having  failed  to 
answer  within  the  time  allowed  by  law,  judgment  was  entered 
against  them  on  default  October  7,  1898.  Subsequently,  on 
their  motion,  the  court  made  an  order  opening  the  judgment, 
and  allowing  them  to  answer.  The  only  question  on  the  ap- 
peal from  this  order  is  whether,  in  making  it,  the  court  abused 
its  discretion. 

The  motion  was  heard  on  affidavits  and  counter-affidavits, 
which  reasonably  tended  to  show  the  following  state  of  facts: 
Within  two  or  three  days  after  the  service  of  the  summons 
upon  them  in  May,  1898,  these  two  defendants  had  an  inter- 
view with  their  principal,  Chapel,  in  regard  to  the  action,  in 
which  he,  in  substance,  told  them  that  they  need  not  give  it 
any  attention,  and  promised  them  that  he  would  attend  to 
it  for  them,  and  have  his  attorney  interpose  an  answer  for 
them,  and  that,  relying  on  this  promise,  *^*  they  omitted  to 
serve  any  answer  in  their  own  behalf,  and  that  they  never 
knew  that  any  judgment  had  been  entered  against  them  until 
in  December,  1898.  Their  affidavits  to  the  above  effect  were 
accompanied  by  their  proposed  answer,  and  were  corroborated 
by  that  of  Chapel,  who  also  swore  that  he  did  instruct  his  at- 
torney to  serve  an  answer  in  the  action  for  Warner  and  Kit- 
telson similar  to  the  one  served  for  himself  and  Merriam. 
This  attorney,  having  enlisted  in  the  military  service  of  the 
United  States,  retired  from  the  case  in  the  late  spring  or  early 
summer  of  1898,  whereupon  Chapel  and  Merriam  employed 
their  present  counsel.  It  appears  from  the  counter-affidavits 
interposed  in  behalf  of  the  plaintiff  that  Chapel  had  notice 
that  no  answer  had  been  served  in  behalf  of  Warner  and  Kit- 
telson at  the  time  of  the  trial  of  the  issues  between  the  plain- 
tiff and  himself  and  Merriam  on  the  last  day  of  June  or  the 
first  day  of  July.  Very  shortly  after  learning  that  judgment 
had  been  entered  against  them,  and  some  time  early  in  De- 
cember, Warner  and  Kittelson  employed  counsel  to  apply  to 
have  the  judgment  opened,  and  to  obtain  leave  to  answer.  The 
preparation  of  the  motion  papers  was  somewhat  delayed  by 
sickness  of  counsel  and  the  absence  of  Chapel  from  the  city, 
but  notice  of  a  motion  to  be  heard  January  7,  1899,  was  served 
during  the  last  days  of  December,  1898. 

We  cannot  see  that  these  defendants  were  guilty  of  any  per- 
sonal negligence,  unless  it  was  in  trusting  to  their  principal 
to  attend  to  the  matter  for  them.     But  this  is  the  most  natural 
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thing  in  the  world  for  sureties  to  do^  as  their  principal  owes 
them  at  least  the  moral  duty  to  do  so,  and  is  ordinarily  the 
only  one  conversant  with  the  facts.  Chapel  was  doubtless 
guilty  of  negligence  and  great  disregard  for  the  interests  of  his 
own  sureties  in  failing  to  take  steps  to  relieve  them  from  the 
default  after  he  ascertained  at  the  trial  of  the  action  that  his 
original  attorney  had  failed  to  interpose  an  answer  in  their 
behalf;  but  this  does  not  militate  so  strongly  against  the  de- 
fendants as  if  it  had  been  their  own  personal  negligence.  It 
appears  from  the  whole  case,  as  well  as  from  their  answer,  that 
they  have  a  good  defense  which  is  meritorious,  and  not  merely 
technical,  as  suggested  by  plaintiff's  counsel.  It  was  a  some- 
what broad  stretch  of  judicial  discretion  to  relieve  them  from 
**''  their  default,  but,  under  all  the  circumstances,  we  do  not 
think  we  would  be  warranted  in  holding  that  it  amounted  to 
an  abuse  of  discretion. 
Judgment  and  order  a£Bnned. 


SURETY,  RELEASE  OF.— As  to  what  will  release  or  discharge 
a  surety,  see  the  monographic  notes  to  Scott  v.  Fisher,  2S  Am.  St. 
Rep.  691,  6»2;  First  Nat.  Bank  v.  Gerke,  6  Am.  St.  Rep.  458-460. 
A  surety  tendering  payment  of  a  debt  is  released  if  the  creditor  re- 
fuses to  accept:  O'Conor  y.  Morse,  112  Cal.  31,  53  Am.  St  Rep.  155. 


PETERSON  T.  VANDERBTTRGH. 
[77  Minnesota,  218.] 

EQUITY— JURISDICTION  IN  PROBATE.- An  executor  may 
maintain  a  bill  in  equity  against  his  coezecutor  for  the  purpose  of 
having  the  amount  determined  and  to  enforce  a  claim  held  by  the 
estate  against  such  coexecutor,  arising  on  a  contract  entered  into 
with  the  testator  in  his  lifetime,  and  due  at  the  time  of  his  decease, 
when  the  coezecutor  disputes  tlie  amount  and  refuses  to  pay. 

EQUITY  — JURISDICTION  IN  PROBATE.— Equity  may 
entertain  an  action  brought  by  one  executor  against  his  coexecutor 
on  the  part  of  the  estate  to  determine  the  amount  of  a  disputed 
claim,  or  to  force  an  account,  or  to  foreclose  a  mortgage,  or  In  any 
other  case  where  Justice  requires  it  and  there  U  no  remedy  at  law. 

H.  V.  Mercer,  for  the  appellant. 

How  &  Butler,  for  the  respondent. 

22«  COTJJNS,  J.     Pin iti tiff  brought  a  hill  in  equity,  and 
defendant  demurred   upon  ^^*  the  ground   that    the  district 
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court  had  no  jurisdiction  of  the  subject  of  the  action.     Plain- 
tiff appeals  from  an  order  sustaining  the  demurrer. 

The  question  to  be  determined  is.  Has  an  executor  in  this 
state  the  right  to  bring  a  bill  in  equity  in  the  district  court 
against  a  coexecutor  for  the  purpose  of  having  the  amount 
determined,  and  to  enforce  a  claim  held  by  the  estate  against 
such  coexecutor,  arising  on  contract  entered  into  with  the  tes- 
tator in  his  lifetime,  and  due  at  the  time  of  his  decease,  when 
the  coexecutor  disputes  the  amount  and  refuses  to  pay  until 
such  amount  is  ascertained?  Plaintiff's  counsel  admits  that 
at  common  law  such  an  action  cannot  be  maintained,  but  he 
insists  that  in  equity  the  rule  is  to  the  contrary,  and  that  one 
executor  or  administrator  may  bring  a  bill  against  a  coexecu- 
tor, when  justice  requires  it,  to  ascertain  the  amount  and  to 
enforce  a  claim  of  this  character.  The  position  of  defendant's 
counsel  is  that,  where  a  testator  appoints  a  debtor  his  execu- 
tor, the  debt  becomes,  immediately  upon  his  qualification  as 
executor,  an  asset  in  his  hands,  applicable  to  the  purposes  of 
the  will,  and  for  which  he  can  only  be  compelled  to  account  in 
the  probate  court,  precisely  as  he  must  account  for  other  as- 
sets, and  that,  where  the  amount  of  the  debt  is  in  dispute,  the 
probate  court  has  full  power  to  hear  and  determine  the  amount 
of  such  indebtedness,  as  between  the  estate  and  the  executor. 

The  jurisdiction  of  the  probate  court  in  this  state  is  fixed 
by  the  fundamental  law:  Const.,  a<rt.  6,  sec.  7.  Its  jurisdic- 
tion is  expressly  limited  and  restricted  to  the  estates  of  de- 
ceased persona  and  persons  under  guardianship.  If,  under 
this  provision,  the  probate  court  has  exclusive  jurisdiction  over 
the  subject  of  this  action,  the  order  of  the  court  below  was 
right,  and  should  be  affirmed.  But  if  exclusive  jurisdiction 
has  not  been  conferred  on  the  probate  court,  and  if  the  district 
court  has  not  been  deprived  of  jurisdiction,  the  action  may  be 
maintained,  and  the  trial  court  erred  when  sustaining  the  de- 
murrer. Even  if  it  be  admitted  that  the  probate  court  can 
have  jurisdiction  by  holding  the  debt  to  have  become  an  asset 
in  defendant's  hands  immediately  upon  his  qualification  as  an 
executor,  and  by  enforcing  its  collection  in  the  settlement  of 
his  trust  account,  it  would  not  follow  that,  where  justice  re- 
quired it,  and  ^*  there  was  no  remedy  at  law,  an  equitable  ac- 
tion could  not  be  maintained  in  the  district  court  for  the  pur- 
pose of  ascertaining  the  amount  of  a  disputed  claim  and  for 
such  other  purpose  as  equity  might  require.  Such  a  case  would 
simply  be  one  of  concurrent  jurisdiction,  and  not  at  all  aovel. 
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But,  in  any  event,  it  seems  to  be  well  settled  that  a  court  of 
equity  will  entertain  an  action  brought  by  one  executor  on  the 
part  of  the  estate  against  a  coexecutor  to  determine  the 
amount  of  a  disputed  claim,  or  to  force  an  account,  or  to 
foreclose  a  mortgage,  or  in  any  other  case  where  justice  re- 
quires it,  there  being  no  remedy  at  law:  Schouler  on  Execu- 
tors, sec.  403;  3  Williams  on  Executors,  Perkins'  notes,  202-1; 
1  Pomeroy's  Equity  Jurisprudence,  sec.  51;  3  Eedfield  on  Wills, 
203,  235;  8  Ency.  of  PI.  &  Pr.  699;  and  the  many  cases  cited 
in  these  books.  See,  also,  Rogers  v.  Rogers,  76  Hun,  133;  27 
N.  Y.  Supp.  276. 

This  rule  is  in  the  right  direction  beyond  question,  and  cov- 
ers the  complaint  now  before  us.  N^or  does  this  rule  infringe 
upon  that  laid  down  in  the  cases  cited  by  defendant's  counsel, 
seemingly,  to  the  effect  that  it  is  the  equitable  doctrine  that, 
where  a  debtor  is  appointed  executor  of  the  will  of  his  cred- 
itor and  accepts  the  trust,  the  debt  is  presumed  to  have  been 
paid,  is  to  be  treated  as  an  asset  in  the  executor's  hands,  and 
stands  upon  the  same  footing  as  other  assets,  to  be  accounted 
for  in  settlement  of  the  estate,  and  in  no  other  manner.  The 
question  now  before  us  did  not  appear  in  any  of  those  cases, 
and  nowhere  is  it  intimated  that  a  bill  in  equity  will  not  lie 
in  favor  of  one  executor  or  administrator,  and  against  a  coex- 
ecutor or  administrator,  when  the  latter  disputes  the  amount 
of  an  alleged  indebtedness  and  refuses  to  pay,  if  justice  re- 
quires the  bringing  of  such  an  action,  and  there  is  no  adequate 
remedy  at  law. 

Order  reversed. 

CANTY,  J.  I  concur.  Our  constitution  gives  the  probate 
court  exclusive  jurisdiction  of  certain  matters,  which  imphes 
that  it  has  no  jurisdiction  of  other  matters.  Then  it  is  not 
often  that  the  probate  court  and  the  district  court  have  con- 
current jurisdiction.  But,  as  regards  such  question  of  con- 
current jurisdiction,  an  indebtedness  due  from  a  coexecutor  to 
the  estate,  and  incurred  during  the  life  of  the  testator,  stands 
on  the  same  footing  as  an  indebtedness  ^***  due  from  a  tbird 
party  to  the  estate,  incurred  during  the  life  of  the  testator. 
The  district  court  has  jurisdiction  of  an  action  brought  by  the 
executor  against  such  third  party  in  such  a  case.  But,  if  the 
third  party  should  file  a  claim  against  the  estate  in  the  proba  te 
court,  the  executor  could  plead  in  that  court,  as  an  offset 
or  counterclaim,  the  indebtedness  due  from  the  third  party 
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to  the  estate.  In  this  manner,  the  two  courts  have  con- 
current jurisdiction.  As  affecting  this  question  of  concurrent 
jurisdiction,  it  is  immaterial  that  the  indebtedness  is  due  to 
the  estate  from  a  coexecutor,  instead  of  from  a  third  party. 
The  district  court  still  has  jurisdiction,  and  the  action  may  be 
brought  in  equity  in  that  court  by  the  other  coexecutor.  Of 
course,  the  existence  of  other  facts  may  or  will,  before  the  es- 
tate is  settled,  draw  the  claim  into  the  probate  court,  and  give 
that  court  jurisdiction,  just  as  the  existence  of  other  facts 
would  draw  to  that  court  such  a  claim  against  a  third  party, 
and  give  that  court  jurisdiction  over  that  claim.  In  my  opin- 
ion, these  are  the  principles  on  which  the  district  court  and 
the  probate  court  have  concurrent  jurisdiction  in  such  a  case 
as  this. 


EQUITY— PROBATE  JURISDICTION.— Though  the  settlement 
of  estates  of  decedents  is  committed  to  probate  courts  by  statute, 
equity  has  jurisdiction  whenever  its  aid  is  required  and  the  powers 
of  the  probate  courts  are  not  sufficient  to  deal  with  the  question  at 
issue:  Bailey  v.  Bailey,  67  Vt.  494,  48  Am.  St.  Rep.  826;  monographic 
note  to  Decli  v.  Grerlfe,  73  Am.  Dec.  558-560.  See,  also,  Simons  v. 
Bedell,  122  Gal.  341,  68  Am.  St.  Rep.  35,  and  note. 

ONE  EXECUTOR  CANNOT  SUE  HIS  COEXECUTOR  for  prop- 
erty or  money  in  his  hands  belonging  to  the  estate:  Insley  v.  Shire, 
M  Kan.  793.  46  Am.  St  Bep.  308. 


HOERR  V.  MEIHOFEB. 
[77  Minnesota,  228.] 

EXECUTIONS— ISSUE  PRIOR  TO  DOCKETING  JUDG- 
MENT.—Execution  issued  before  a  judgment  rendered  and  doclc- 
eted  in  one  county  is  docketed  in  another  county,  and  reciting  the 
docketing  of  the  judgment  in  the  latter  county  two  days  after 
such  execution  was  issued,  and  two  days  after  its  date,  is  irregular, 
but  not  void;  and  such  irregularity  is  cured  by  the  subsequent  dock- 
eting of  the  judgment  in  such  other  county  at  the  time  mentioned. 

JUDGMENTS— EVIDENCE  OF  ANTECEDENT  DEBT.— A 
Judgment  is  not,  at  least  as  against  strangers  to  it,  evidence  of  the 
antecedent  existence  of  the  debt  for  which  it  was  rendered. 

H.  H.  Dunn,  for  the  appellant. 

Pfau  &  Pfau,  for  the  respondent. 

«2»  CANTY,  J.     On  February  10,  1881,  John  Meihofer  was 
the  owner  of  an  undivided  one-half  of  a  certain  eighty  acres 
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of  land  in  Martin  county,  in  this  state.  On  that  day  he  and  his 
wife  conveyed  the  land  to  his  brother,  Martin  Meihofer,  and 
the  deed  was  recorded  March  2,  1881.  On  the  same  day  Nich- 
ols &  Dean  brought  an  action  against  John  in  Blue  Earth 
county,  where  he  then  resided,  and  a  writ  of  attachment  was 
issued  out  of  the  district  court  of  that  county  in  that  action, 
directed  to  the  sherifif  of  Martin  county,  and  was  levied  on  the 
land  as  the  property  of  John  on  March  3,  1881.     On  March  23, 

1881,  Nichols  &  Dean  obtained  judgment  against  John  in  that 
action  for  two  hundred  and  ninety-three  dollars  and  thirty- 
four  cents,  which  judgment  was  docketed  in  Blue  Earth  county 
on  that  day,  and  in  Martin  county  on  March  25,  1881.  On 
the  day  the  judgment  was  entered  execution  was  issued  thereon 
directed  to  the  sheriff  of  Martin  county,  dated  that  day,  and 
reciting  that  the  judgment  was  docketed  in  Martin  county 
on  March  25,  1881.  This  execution  was  levied  on  the  land, 
which  was  sold  thereunder  on  execution  sale,  and  bid  in  by 
Nichols  &  Dean,  on  May  7,  1881.  They  sold  the  sheriff's  cer- 
tificate of  the  execution  sale  and  all  their  interest  in  the  land 
to  this  plaintiff  February  29,  1882.  Thereafter  the  time  to 
redeem  expired,  and  no  redemption  was  made.     On  June  23, 

1882,  *®**  Martin  conveyed  the  premises  to  defendant,  the  said 
wife  of  his  brother,  John.  This  action  was  brought  to  deter- 
mine the  adverse  claim  of  defendant.  On  the  trial  the  court 
found  for  plaintiff,  and  from  the  judgment  entered  accordingly 
defendant  appeals. 

1.  Appellant  contends  that  the  execution  was  and  is  void 
because  it  was  issued  before  the  judgment  was  docketed  in 
^[artin  county,  and  because  it  recites  the  docketing  of  the 
judgment  in  that  county  two  days  after  such  execution  was 
issued,  and  two  days  after  its  date.  While,  for  these  reasons, 
the  execution  was  irregular,  it  was  not  void,  but  the  irregular- 
ity was  cured  by  the  subsequent  filing  of  the  transcript  and 
docketing  of  the  judgment  in  Martin  county  two  days  after 
the  execution  issued,  and  the  execution  sale  passed  whatever 
title  John  Meihofer  had  at  the  time  the  judgment  was  so  dock- 
eted: See  Gowan  t.  Fountain,  50  Minn.  264,  266;  Chase  ▼. 
Ostrom,  50  Wis.  640;  Rogers  ▼.  Cherrier,  76  Wi«.  64,  and  cases 
cited. 

2.  Respondent  claims  that  the  deed  from  John  and  wife 
to  his  brother,  Martin,  and  the  deed  from  Martin  back  to 
John's  wife,  this  appellant,  were  executed  without  considpra- 
tion,  and  were  made  and  received  with  intent  to  defraud  the 
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creditors  of  John;  and  the  court  so  found.  But  appellant 
contends  that  there  is  no  evidence  that  John  was  erer,  prior 
to  the  entry  of  the  judgment  against  him,  indebted  to  Nich- 
ols &  Dean,  and  that,  therefore,  plaintiff  is  not  in  position  to 
impeach  the  conveyance  from  John  to  his  wife  through  Mar- 
tin. In  our  opinion,  the  point  is  well  taken.  The  only  evi- 
dence given  on  the  trial  of  any  such  indebtedness  was  the  evi- 
dence of  defendant  that  her  husband  said  he  owed  Nichols  & 
Dean,  in  St.  Paul,  ancT  the  evidence  of  Martin  that  about  the 
time  the  deed  was  made  to  him  his  brother,  John,  told  him 
that  he  (John)  owed  Nichols  &  Dean,  in  St.  Paul,  but  that 
he  did  not  state  how  much  he  owed  them.  Even  if  it  were 
held  that  this  was  competent  as  evidence  to  prove  an  indebt- 
edness from  John  to  Nichols  &  Dean,  the  amount  of  that  in- 
debtedness nowhere  appears,  and  it  does  not  appear  that  it 
was  the  same  indebtedness  for  which  the  judgment  was  en- 
tered by  Nichols  &  Dean  against  John:  See  Bloom  v.  Moy, 
43  Minn.  397,  19  Am.  St.  Eep.  243.  This  court  has  often  held 
that  a  judgment  does  not,  at  least  as  against  strangers  to  it, 
prove  the  antecedent  existence  of  '-^^^  the  debt  for  which  it 
was  rendered:  Hartman  v.  Weiland,  36  Minn.  223;  Bloom  v, 
Moy,  43  Minn.  397,  19  Am.  St.  Eep.  243,  and  cases  cited. 
Judgment  reversed   and  a  new  trial  granted. 


AN  EXECUTION  PREMATURELY  ISSUED  Is  not  on  that  ac- 
count void:  Freeman  on  Executions,  3d  ed.,  sec.  25;  De  Loach 
v.  Robbins,  102  Ala.  288,  48  Am.  St.  Rep.  46;  it  is  merely  irregu- 
lar and  voidable:  Waldrop  v.  Friedman,  90  Ala.  157,  24  Am. 
St.  Rep.  775.  Where  a  valid  Judgment  exists,  an  execution  may 
properly  issue  thereon,  though  the  judgment  has  not  actually  been 
entered  of  record:  Note  to  Waldrop  v.  Fl-iedman,  24  Am.  St.  Rep. 
778. 

JUDGMENT  AS  EVIDENCE  OF  DEBT.— A  judgment  iB  con- 
clusive evidence  of  the  existence  of  a  debt  at  the  time  of  its  rendi- 
tion, but  it  is  not  evidence  against  strangers  or  innocent  purchasers 
that  such  debt  existed  at  any  time  anterior  to  the  rendition  of  such 
judgment:  Blmmona  t.  Shelton,  112  Ala.  284,  57  Am.  St  Rep.  89. 
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LIDGERDING  y.  ZlGNEGO. 
[77  Minnesota,  421.] 

PRIVATE  WAYS  —  EASEMENT  APPURTENANT  TO 
LAND.— A  bargain  and  sale  deed  containing  no  words  of  Inheri- 
tance, executed  by  the  owner  of  land,  of  a  right  of  way  across  his 
farm,  "to  cross  on  foot  or  with  team  upon  or  near"  a  certain  goveiu- 
ment  line,  Is  sufficiently  definite  as  to  the  land  to  be  used  as  a  right 
of  way,  and  creates  an  easement  In  the  land  of  the  grantor  ap- 
purtenant to  the  land  of  the  grantee,  which  the  latter  may  transfer 
by  grant  of  his  laud. 

EASEMENTS  —  APPURTENANT  OR  IN  GROSS— PRE- 
SUMPTION—RIGHT  OF  WAY —An  easement,  such  as  a  right  of 
way,  may  be  created  by  grant  in  gross,  but  this  is  never  presumed 
when  it  can  be  fairly  construed  to  be  appurtenant  to  some  other 
estate.  An  easement  is  appurtenant,  and  not  in  gross,  when  it  ap- 
pears that  it  was  granted  for  the  benefit  of  the  grantee's  land.  A 
right  of  way  is  appurtenant  to  the  land  of  the  grantee.  If  so  in  fact, 
although  not  declared  to  be  so  In  the  deed.  If  the  way  leads  to  the 
grantee's  land,  and  Is  useless  except  for  use  in  connection  with  It, 
and  is  so  used.  It  Is  appurtenant  to  it. 

EASEMENT— WHETHER  APPURTENANT  OR  IN  GROSS 
—HOW  ASCERTAINED.— Whether  a  grant  of  an  easement  is  In 
gross  or  appurtenant  to  some  other  estate  may  be  determined  by 
the  relation  of  the  easement  to  such  estate,  or  the  absence  of  it, 
in  the  light  of  all  the  circumstances  under  which  the  grant  waa 
made. 

J.  C.  McClure,  for  the  appellant. 

A.  Johnson,  for  the  respondent. 

^^  MITCHELL,  J.  This  was  an  action  to  rooover  dam- 
ages for  an  alleged  trespass  upon  real  property. 

The  material  facts  are  as  follows:  In  1866  one  Schlicthaber 
***  owned  and  occupied  a  farm,  and  one  Youngers  owned  and 
occupied  another  farm  adjoining  on  the  east.  Near  the  east 
line  of  Schlicthaber's  farm,  but  fifteen  rods  west  of  it,  there 
ran  through  his  land  a  north  and  south  highway,  known  as 
the  "Eed  Wing  and  Zumbrota  road,"  to  which  Youngers  had 
no  access  from  his  own  farm.  In  this  condition  of  things,  in 
December,  1866,  Schlicthaber  executed  to  Youngers  a  deed  of 
right  of  way  across  the  land  of  the  former,  the  terms  and  con- 
ditions of  which  were  that,  for  the  expressed  consideration  of 
one  dollar,  Schlicthaber  "bargained,  sold,  released,  and  con- 
veyed to  Youngers  the  right  of  way  to  cross  on  foot  or  with 
team  the  land  [of  the  former — describing  it];  which  right 
hereby  conveyed  shall  be  understood  to  be,  and  is  hereby  de- 
clared to  be,  the  right  to  cross  said  land  as  aforesaid  upon  or 
near  the  line  between  the  northwest  quarter  and  the  southwest 
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quarter  of  said  northeast  quarter  of  section  5,  as  neax  as  prac- 
ticable." 

This  instrument  was  duly  recorded.  Subsequently,  by  cer- 
tain mesne  conveyances,  the  plaintiff  became  the  owner  of  the 
Schlicthaber  farm,  and  the  defendant  became  the  owner  of  the 
Youngers  farm;  the  deed  from  the  latter  to  the  defendant 
containing,  in  addition  to  a  conveyance  of  the  land,  the  fol- 
lowing: "And  the  said  grantors  hereby  grant,  bargain,  sell 
and  convey  unto  the  said  grantee,  his  heirs  and  assigns,  all  and 
singular  the  rights,  privileges,  and  easements  conveyed  to  the 
said  William  Youngers  by  Frederick  Schlicthaber  and  wife  by 
written  instrument  [describing  the  instrument  already  re- 
ferred to]." 

The  record  seems  to  be  somewhat  elliptical,  but  from  what 
the  evidence  discloses,  and  from  what  is  asserted  by  the  trial 
court  and  defendant's  counsel,  and  not  disputed  by  plaintiff's 
counsel,  we  assume  that  soon  after  the  grant  of  right  of  way 
by  Schlicthaber  to  Youngers,  in  1866,  a  driveway  just  wide 
enough  for  a  wagon  to  pass  along  it  was  established  across  the 
land  of  Schlicthaber,  and  upon  or  near  the  line  referred  to  in 
the  deed  from  Schlicthaber  to  Youngers,  and  extending  from 
the  line  between  the  two  farms  west  to  the  Eed  Wing  and 
Zumbrota  road,  and  that  this  driveway  has  been  used  by 
Youngers,  and  the  defendant,  his  grantee,  up  to  1898,  as  a 
means  of  ingress  and  egress  to  and  from  their  farm  to  this 
highway.  In  3898  the  plaintiff  '**^  placed  a  fence  and  other 
obstructions  across  this  driveway,  in  order  to  prevent  the  de- 
fendant from  using  it.  The  defendant  removed  the  obstruc- 
tions, and  continued  to  use  the  driveway  as  before.  This  con- 
stitutes the  alleged  trespass  complained  of.  The  trial  court 
directed  a  verdict  for  the  defendant,  and  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial  the  latter  appealed.  The 
case,  in  our  judgment,  depends  entirely  upon  the  construction 
and  effect  to  be  given  to  the  deed  of  right  of  way  from  Schlict- 
haber to  Youngers. 

1.  It  is  urged  that  the  provisions  of  this  instrument  are  so 
indefinite  and  uncertain  as  to  the  land  to  be  used  as  a  right  of 
way  as  to  render  it  wholly  void.  We  discover  no  such  indefi- 
niteness  in  the  instrument.  It  states  the  purposes  for  which 
the  right  may  be  used,  to  wit,  to  cross  the  land  on  foot  or  with 
team,  and  this  necessarily  implies  the  right  to  use  a  strip  of 
land  of  the  width  reasonably  necessary  to  the  enjoyment  of  the 
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uses  for  which  the  grant  was  made.  It  de^es  the  line  upoa 
or  near  which  the  right  of  way  shall  be  located.  The  drive- 
way appears  to  be  located  on  that  line,  and  there  is  no  claim 
that  more  land  has  been  used  than  is  necessary.  The  language 
of  the  instrument  is  perhaps  broad  enough  to  give  the  grantee 
a  right  of  way  entirely  across  plaintiff's  farm,  but  the  practi- 
cal construction  apparently  given  to  it  by  both  parties  has 
been  to  limit  this  right  to  the  distance  necessary  to  give  th& 
grantee  access  from  his  land  to  the  highway,  which  was  doubt- 
less the  object  of  the  grant. 

2.  It  is  further  contended  that  the  provisions  of  the  instru- 
ment amounted  merely  to  a  revocable  license  personal  to 
Youngers  alone,  and  hence  not  assignable,  and  which  was  in 
fact  revoked  by  Schlicthaber's  alienation  of  the  land.  This 
contention  is  based  upon  the  fact  that  the  instrument  does  not 
contain  the  words  'Tieirs  and  assigns." 

It  is  very  clear,  under  all  the  authorities,  that  the  right  of 
way  granted  constituted  an  "easement."  We  do  not  deem  it 
necessary  to  discuss  the  question.  We  are  also  of  opinion  that 
it  was  not  an  easement  in  gross — that  is,  personal  to  Youngers 
-—but  an  easement  appurtenant  to  the  land  then  owned  and 
occupied  by  Youngers  as  a  farm.  Though  an  easement,  such 
as  a  right  of  way,  may  '^^^  be  created  by  a  grant  in  gross,  this 
is  never  to  be  presumed,  when  it  can  be  fairly  construed  to  be 
appurtenant  to  some  other  estate:  Washburn  on  Easements, 
45.  An  easement  is  appurtenant,  and  not  in  gross,  when  it 
appears  that  it  was  granted  for  the  benefit  of  the  grantee's 
land.  A  right  of  way  is  appurtenant  to  the  land  of  the  gran- 
tee if  so  in  fact,  although  not  declared  to  be  so  in  the  deed. 
If  the  way  leads  to  the  grantee's  land,  and  is  useless  except 
for  use  in  connection  with  it,  and  after  the  grant  was  used 
solely  for  access  to  such  land,  it  is  ai)purtenant  to  it:  Jones  on 
Easements,  sec.  19.  Whether  a  grant  of  an  easement  is  in 
gross  or  appurtenant  to  some  other  estate  may  be  determined 
by  the  relation  of  the  easement  to  such  estate,  or  the  absence 
of  it,  and  in  the  light  of  all  the  circumstances  under  which  the 
grant  was  made:  Jones  on  Easements,  sec.' 34;  Hopper  t. 
Barnes,  113  Cal.  G36;  Dennis  v.  Wilson,  107  Mass.  691. 

We  have  here  two  adjacent  land  owners,  Schlicthaber  and 
Youngers.  A  highway  runs  across  the  land  of  Schlicthaber, 
to  which  Youngers  has  no  access  from  his  own  land.  The  right 
of  way  granted  by  Schlicthaber  to  Youngers  gives  the  latter  ac- 
cess from  his  own  land  to  this  highway,  and  it  is  afterward 
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used  for  that  purpose.  This  right  of  way  is,  so  far  as  appears, 
absolutely  useless  for  any  other  purpose.  We  therefore  hold 
that  the  right  of  way  granted  was  not  in  gross,  but  appurte- 
nant to  the  land  then  owned  and  occupied  by  the  grantee, 
Youngers.  In  view  of  the  facts,  this  is  so  whether  the  grant 
to  Youngers  was  in  fee  simple,  or,  in  view  of  the  absence  of 
words  of  inheritance,  only  for  life — a  question  not  in  this  case: 
Dennis  v.  Wilson,  107  Mass.  591.  The  limitation  of  a  right, 
in  express  terms,  to  the  life  of  the  grantee,  may  afford  some 
ground  of  inference  that  it  was  intended  to  be  personal  or  in 
gross;  but  that  ground  of  inference  would  be  overcome  if  the 
nature  of  the  right  and  its  apparent  use  were  such  as  to  indi- 
cate that  it  related  wholly  to  the  convenience  or  occupation 
of  real  estate.  But,  as  said  in  Dennis  v.  Wilson,  107  Mass. 
591,  when  the  limitation  results  from  omitting  words  of  inher- 
itance, the  inference  in  that  direction,  if  any  can  be  drawn 
therefrom,  must  be  very  slight.  Defendant,  having  a  right  of 
way  over  plaintiff's  land,  could  lawfully  use  all  peaceable  means 
Teasonably  necessary  to  remove  the  obstructions,  so  as  to  en- 
able him  to  ex:ercise  his  right. 

3.  Plaintiff  testified  that  ^*  "when  the  defendant  tore  the 
fence  down  he  broke  the  boards  and  entirely  destroyed  them. 
The  materials  used  in  building  the  fence,  and  the  labor  in  put- 
ting it  up,  would  be,  at  least,  of  the  value  of  two  dollars." 

It  is  claimed  by  the  plaintiff  that  he  was  entitled  to  a  verdict 
lor  at  least  two  dollars.  This  was,  at  best,  a  mere  trifling  side 
issue,  and  does  not  appear  to  have  been  urged  or  brought  to 
the  attention  of  the  court  on  the  motion  to  direct  a  verdict.  It 
will  be  observed  that  there  was  no  evidence  of  the  value  of  the 
boards  exclusive  of  the  labor  in  constructing  the  fence,  or  that 
it  was  unnecessary  to  break  and  destroy  the  boards  for  the  pur- 
pose of  removing  the  fence.  In  view  of  the  purpose  for  which 
the  plaintiff  built  the  fence,  it  is  not  improbable  that  the  boards 
were  so  securely  fastened  that,  in  order  to  remove  them,  it  was 
necessary  to  break  them,  so  as  to  destroy  their  value  as  lumber. 

Order  affirmed. 


A  RIGHT  OF  WAT  APPENDANT  Is  Incident  to  an  estate  one 
terminus  of  which  Is  the  land  or  tenement  of  the  person  claiming 
tt.  It  inheres  in  the  land,  pertains  to  the  enjoyment  of  the  premises, 
and  passes  with  them.  It  may  be  derived  from  an  express  grant, 
from  a  grant  in  which  it  is  not  expressed,  from  necessity,  by  im- 
plication, or  by  prescription:  Alley  v.  Carleton,  29  Tex.  74,  &4  Am. 
Dec.  260. 
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A  RIGHT  OF  WAT  IN  GROSS  la  attached  to  the  person  to 
whom  it  is  granted.  It  must  be  claimed  by  grant  or  by  prescrip- 
tion by  the  claimant  in  his  own  person,  and  does  not  arise  in  this 
manner  where  it  can  fairly  be  construed  to  be  appurtenant  to  an- 
other estate:  Alley  v.  Carleton,  29  Tex.  74,  94  Am.  Dec.  260. 

WHETHER  A  GRANT  OF  A  RIGHT  OF  WAY  IS  IN  GROSS 
or  appurtenant  to  some  other  estate  must  be  determined  from  the 
grant  itself,  aud  not  from  matter  aliunde:  Wagner  v.  Hanna,  38 
Cal.  Ill,  99  Am.  Dec.  354. 

EASEMENT,  TRANSFER  OF.— An  easement  not  expressly 
described  in  a  conveyance  must  actually  belong  to  the  estate  con- 
veyed in  order  to  pass  by  implication:  Bumstead  t.  Cook,  169  Mass. 
410,  61  Am.  St  Rep.  293. 


STATE  T.  WAGENER. 
[77  Minnesota,  483.] 

CONSTITUTIONAL  LAW— REGULATION  OP  SALE  OF 
FARM  PRODUCTS  ON  COMMISSION.- A  statute  to  license,  regu- 
late, and  define  the  business  of  commission  merchants,  or  persons 
selling  agricultural  products  and  farm  produce  on  commission,  to 
require  them  to  give  bond  to  the  state  for  the  benefit  of  their  con- 
signors, and  to  make  reports  to  them,  or,  upon  their  failure  so  to 
do,  authorizing  a  commission  to  make  Investigation,  and  prescribing 
a  penalty  for  its  violation,  is  a  valid  exercise  of  the  police  power, 
and  not  unconstitutional,  either  as  abridging  the  privileges  or  im- 
munities of  citizens,  nor  as  depriving  them  of  their  liberty  or  prop- 
erty without  due  process  of  law,  nor  as  denying  them  the  equal 
protection  of  the  law,  nor  as  depriving  them  of  the  right  to  be  secure 
in  their  persons,  houses,  papers,  and  effects  against  unreasonable 
search  and  seizure,  nor  as  compelling  them  to  be  witnesses  against 
themselves  In  criminal  cases,  nor  as  an  interference  with  interstate 
commerce,  nor  as  an  unlawful  delegation  of  legislative  power. 

CONSTITUTIONAL  LAW— SALE  OF  FARM  PRODUCTS 
ON  COMMISSION.— The  peculiar  characteristics  of  farm  produce, 
and  the  liability  to  peculiar  abuses  resulting  from  a  sale  thereof  on 
commission,  are  such  as  make  a  practical  necessity  for  distinctive 
legislation  on  the  subject  different  from  what  would  be  necessary 
In  case  of  other  property  sold  on  commission,  and  Justifies  the  legis- 
lature, in  its  discretion,  in  putting  tliose  who  sell  it  on  commission 
In  a  class  by  themselves,  and  this  may  be  done  as  a  valid  exercise 
of  the  police  power. 

Palmer  &  Beck  and  Wilson  &  Van  Derlip,  for  the  relators. 

W.  B.  Douglass,  attorney  general,  and  Childs,  Edgerton  ft 
Wickwire,  for  the  respondents. 

■*•*  COLLINS,  J.  Habeas  corpus  proceedings  originally  in- 
stituted in  Ramsey  county,  and  coming  here  on  appeal;  the 
purpose  being  to  teat  the  constitutionality  of  chapter  225  of 
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the  Laws  of  1899.  The  court  below  sustained  the  act,  and  re- 
manded the  prisoner,  Eedpath.  The  same  questions  were  raised 
in  another  proceeding  (State  v.  Megaarden),  and  the  cases  have 
been  argued  as  one  by  eminent  counsel,  who  have  ably  and  ex- 
haustively presented  their  views — orally  as  well  as  upon  briefs. 

The  title  of  the  act  assailed  as  unconstitutional  for  a  number 
of  reasons  is  as  follows:  "An  act  to  license  and  regulate  and 
define  business  of  commission  ^*^  merchants  or  persons  sell- 
ing agricultural  products  and  farm  produce  on  commission,  and 
to  require  them  to  give  a  bond  to  the  state  of  Minnesota  for 
the  benefit  of  their  consignors,  and  prescribing  a  penalty  for 
the  violation  of  any  of  the  provisions  of  this  act." 

It  consists  of  eight  sections,  the  first  declaring  it  shall  be 
unlawful  from  and  after  June  1,  1899,  for  any  person,  firm, 
or  corporation  to  engage  in  the  business  of  selling  agricultural 
products  and  farm  produce  on  commission  in  this  state  with- 
out first  obtaining  a  license  from  the  state  railroad  and  ware- 
house commission.  A  bond  with  sufficient  surety  is  required 
for  the  benefit  of  consignors,  the  amount  of  the  penalty  to 
be  fixed  by  the  commission;  and,  if  the  principal  therein  is  to 
receive  grain  for  sale,  the  condition  of  this  bond  is  that  he  will 
faithfully  account  and  report  to  all  persons  intrusting  him  with 
grain,  and  will  pay  over  to  them  all  proper  proceeds.  If  grain 
is  not  received  for  sale  on  commission,  the  bond  is  to  be  condi- 
tioned for  the  faithful  performance  of  the  commission  mer- 
chant's duty.  By  the  second  section  the  merchant  who  sells 
grain  is  required  to  render  a  certain  statement  to  his  consignor 
within  twenty-four  hours  after  a  sale  of  all  or  a  portion  of  such 
grain.  The  third  section  relates  to  products  and  produce  other 
than  grain.  If  a  consignor  shall  not  receive  report  of  a  sale 
or  a  remittance  therefor  after  demand,  or  if,  after  a  report  is 
made,  he  is  dissatisfied  with  it  or  the  sale,  he  may  complain  to 
the  railroad  and  warehouse  commission,  whose  duty  it  is  to  in- 
vestigate the  case,  and  after  such  investigation  to  make  a  writ- 
ten report  to  the  complainant;  and  this  report  is  made  prima 
facie  evidence  of  the  matters  therein  contained.  In  making 
this  investigation  power  is  conferred  upon  the  commission,  in 
express  terms,  to  compel  the  merchant  "to  produce  his  record 
or  memoranda  of  such  sale,  and  give  them  all  information  in 
his  possession  regarding  the  report  and  sale  so  complained  of." 

Section  4  provides  for  the  machinery  of  the  act.  A  com- 
mission merchant  desiring  to  procure  a  license  must  make  ap- 
plication in  writing  to  the  railroad  and  warehouse  commission. 
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the  application  to  contain  certain  information  in  i^espect  to  the 
nature  of  the  business  to  be  done  by  the  applicant,  his  proposed 
place  of  business,  ^^^  and  the  probable  amount  of  business  to 
be  done  each  month.  It  is  then  incumbent  on  the  commission 
to  fix  the  amount  of  the  bond  required,  and  upon  the  execution 
of  such  a  bond  with  sufficient  security,  and  the  payment  of  a 
fee  of  one  dollar,  to  issue  a  license  for  one  year.  An  additional 
bond  may  be  required  whenever  it  shall  be  deemed  necessary 
by  the  commission,  the  amount  thereof  to  be  determined  by 
that  body.  And  herein  the  railroad  and  warehouse  commission 
is  given  authority  to  revoke  licenses  under  certain  conditions. 
Section  5  provides  for  an  action  upon  the  bond  by  the  con- 
signor in  case  a  consignee  fails  or  neglects  to  account  and  re- 
port a  sale,  or  neglects  to  pay  over  the  moneys  due  on  account 
of  a  sale,  recovery  to  be  had  against  the  principal  and  sureties 
of  the  bond,  with  a  proviso  as  to  a  distribution  of  the  amount 
received  in  case  default  has  been  made  as  to  two  or  more  con- 
signors, and  such  amount  is  insufficient  to  discharge  the  entire 
liability.  Section  6  defines  a  commission  merchant  within  the 
meaning  of  the  act,  while  section  7  declares  that  any  person, 
persons,  or  corporation  engaged  in  selling  any  of  the  property 
for  which  a  license  is  required  who  fails  or  neglects  to  comply 
with  any  of  the  provisions  of  the  act,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  punished  by  a  fine.  Sec- 
tion 8  merely  provides  when  the  act  shall  take  effect. 

It  is  urged  by  counsel  for  the  relator  that  this  act  is  uncon- 
stitutional on  several  grounds.  It  is  argued  that  under  its  pro- 
visions the  privileges  and  immunities  of  citizens  of  the  United 
States  are  abridged ;  that  persons  may  be  deprived  of  their  lib- 
erty and  property  without  due  process  of  law;  that  it  denies 
to  certain  persons  within  its  jurisdiction  the  equal  protection 
of  the  law;  that  it  deprives  certain  people  of  the  right  to  be 
secure  in  their  persons,  houses,  papers,  and  effects,  against  un- 
reasonable searches  and  seizures;  that  it  compels  certain  per- 
sons in  criminal  cases  to  be  witnesses  against  themselves;  that 
it  interferes  with  and  attempts  to  regulate  commerce  between 
the  state  of  Minnesota  and  other  states;  and,  further,  that  it 
exceeds  the  power  conferred  by  the  state  constitution,  in  ihat 
it  attempts  to  delegate  legislative  powers,  vested  solely  and  ex- 
clusively in  the  legislative  body. 

"***  1.  In  the  course  of  the  argument  relator's  counsel  have 
attacked  the  wisdom  of  this  legislation,  and  have  attempted  to 
point  out  wherein  the  law  has  imposed  onerous  duties  and  obli- 
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gations  upon  those  who  come  within  its  terms.  But  if  this  law 
is  open  to  these  criticisms,  the  remedy  is  with  the  people.  The 
expediency  of  this  enactment,  and  the  propriety  or  wisdom  of 
some  of  its  sections,  in  which  details  are  prescribed,  are  matters 
strictly  within  the  legislative  powers.  If  the  act  is  inexpedient 
and  unwise,  or  if  some  of  its  requirements  are  too  exacting,  the 
appeal  should  be  to  the  representatives  of  the  people,  not  to 
the  courts. 

2.  Obviously,  the  act  was  not  intended  as  a  measure  for  the 
accumulation  of  a  public  revenue,  and,  if  sustained  at  all,  it 
must  be  upon  the  ground  that  it  is  a  lawful  regulation  for  the 
public  good — a  legitimate  exercise  of  the  police  power  of  the 
state. 

The  design  seems  to  have  been  to  protect  a  large  class  of 
people  engaged  in  agricultural  pursuits,  and  more  or  less  re- 
mote from  market,  from  imposition  and  actual  fraud  when  in- 
trusting their  products  and  produce  into  the  hands  of  commis- 
sion men  for  sale.  And  it  is  no  argument  against  the  statute 
to  say  that  commission  men  are  engaged  in  a  legitimate  busi- 
ness, and  for  that  reason  are  not  subject  to  police  regulation,  if 
<he  public  good  demands  it.  The  operation  of  railways,  the 
conducting  of  banks,  the  loaning  of  money  at  interest,  the  in- 
surance business,  the  operation  of  custom  gristmills,  or  grain 
elevators  and  warehouses,  peddling  from  house  to  house,  and 
the  keeping  of  bakeries,  butcher  shops,  hotels,  restaurants,  and 
saloons,  are  each  legitimate  and  lawful  occupations  in  this  juris- 
diction; but  all  may  be  subject  to  police  regulation,  and  most 
of  them  are.  But.  of  course,  the  right  of  the  state  to  exercise 
police  power  over  its  citizens  and  their  occupations  is  not  un- 
limited. 

The  term  "police  power,"  as  understood  in  American  consti- 
tutional law,  means  simply  the  power  to  impose  such  restric- 
tions upon  private  rights  as  are  practically  necessary  for  the 
general  welfare  of  all:  Eippe  v.  Becker,  56  Minn.  100.  And 
it  must  be  confined  to  such  restrictions  and  burdens  as  are  thus 
necessary  to  promote  the  public  welfare,  or,  in  other  words,  to 
prevent  the  infliction  of  public  injury:  State  v.  Chicago  etc. 
-*»«  Co.,  68  Minn.  381,  64  Am.  St.  Eep.  482.  And  in  the  exer- 
cise of  its  police  powers  a  state  is  not  confined  to  matters  re- 
lating strictly  to  the  public  health,  morals,  and  peace,  but,  a^ 
has  been  said,  there  may  be  interference  whenever  the  public 
interests  demand  it;  and  in  this  particular  a  large  discretion 
is  necessarily  vested  in  the  legislature,  to  determine  not  only 
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what  the  interests  of  the  public  require,  but  what  measure* 
are  necessary  for  the  protection  of  such  interests:  Lawton  t, 
Steele,  152  U.  S.  133.  If,  then,  any  business  becomes  of  such 
a  character  as  to  be  sufficiently  affected  with  public  interest, 
there  may  be  a  legislative  interference  and  regulation  of  it  in 
order  to  s:ecure  the  general  comfort,  health,  and  prosperity  of 
the  state,  provided  the  measures  adopted  do  not  conflict  with 
constitutional  provisions,  and  have  some  relation  to,  and  some 
tendency  to  accomplish,  the  desired  end.  The  subjects  which 
may  be  legislated  upon  are  of  necessity  continually  arising  as 
business  increases,  and  new  phases,  conditions,  and  methods 
appear.  The  development  of  the  law  relating  to  the  proper 
exercise  of  the  police  power  of  the  state  clearly  demonstrates 
that  it  is  very  broad  and  comprehensive,  and  is  exercised  to  pro- 
mote the  general  welfare  of  the  state,  as  well  as  its  health  and 
comfort.  And  the  limit  of  this  power  cannot  and  never  will  be 
accurately  defined,  and  the  courts  have  never  been  willing,  if 
able,  to  circumscribe  it  with  any  definiteness. 

The  inquiry,  then,  is  as  to  how  and  to  what  extent  the  busi- 
ness in  question  had  become  affected  with  public  interests. 
"WTiat  evils,  or  supposed  evils,  did  the  members  of  the  legisla- 
ture have  in  mind,  and  were  attempting  to  remedy,  when  en- 
acting this  law? 

The  fact  is  that  the  public  generally  looked  with  distrust 
upon  the  methods  of  merchants  engaged  in  selling  agricultural 
products  and  farm  produce  upon  commission,  perhaps  without 
good  reason.  It  had  become  a  matter  of  common  talk  among 
the  people  that  those  who  handled  wheat  imposed  upon  their 
consignors  by  reporting  sales  and  accounting  for  the  proceeds 
at  the  lowest  prices  at  which  that  article  had  been  sold  within 
the  period  of  time  during  which  the  sale  could  have  been  made, 
and  without  regard  to  the  prices  actually  obtained.  With 
prices  fluctuating  at  all  times,  as  is  the  fact  in  the  wheat  mar- 
ket, and  rarely  remaining  stationary  ^*^  for  more  than  a  few 
minutes  at  a  time,  the  opportunity  for  fraud  seems  to  be  with- 
out limit  when  selling  this  commodity  on  commission.  In  ad- 
dition to  this  is  the  fact  that  the  consignor  usually  resides  at 
a  considerable  distance  from  the  commission  merchant,  and  is 
practically  unable  to  discover  whether  he  has  been  cheated  or 
not.  And,  with  respect  to  other  agricultural  products  and 
farm  produce,  it  is  to  be  observed  that  they  are  largely  of  a  per- 
ishable nature,  and  subject  to  rapid  deterioration  in  transit, 
or  after  reaching  the  consignee.     This  fact  gives  to  the  latter 
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an  opportunity  to  falsify  his  report  of  a  sale  to  the  distant  con- 
Bignor,  and  to  insist  that  the  article  consigned  had  become 
more  or  less  unmarketable  before  sale  could  be  made;  and  here, 
as  in  the  case  of  grain,  the  latter  has  little  or  no  opportunity 
to  ascertain  the  truth. 

Without  wishing  to  intimate  that  fraud  of  this  nature  had 
actually  become  so  prevalent  as  to  justify  the  accusation  made, 
we  do  say  that  a  majority  of  the  people  in  this  state  had  become 
convinced  of  the  truth  of  these  charges,  and  in  great  numbers 
besieged  the  legislature  in  behalf  of  the  suppression  of  the  al- 
leged evil  practices.  This  was  a  matter  of  common  knowledge. 
It  was  publicly  believed  that  the  business  of  selling  agricul- 
tural products  and  farm  produce  on  commission  had  become 
saturated  with  false  and  fraudulent  methods,  to  the  great  in- 
jury of  a  large  class  of  our  citizens,  who  were  compelled  to  deal 
with  commission  men,  and  who  were  powerless  to  detect  or 
prevent  the  wrong,  and  that  the  business  had  thus  become  suffi- 
ciently affected  with  public  interests  to  be  the  proper  subject 
of  police  regulation.  We  are  of  opinion  that  the  legislature 
did  not  exceed  its  powers  when,  under  the  circumstances,  it 
enacted  a  measure  having  relation  to,  and  a  tendency  to  ac- 
complish, the  desired  end,  such  as  is  the  law  now  before  us. 

This  enactment  was  designed  to  prevent  false  and  fraudulent 
practices  of  the  character  complained  of,  to  correct  the  evils 
generally  believed  to  prevail,  and  to  compel  the  merchant  to 
whom  property  was  consigned  for  sale  on  commission  to  deal 
honestly  and  to  be  faithful  to  his  trust.  Such  a  law  is  not  un- 
Tisual  It  only  requires  a  consignee  to  render  an  account  of  his 
mianagement  of  a  consignor's  property.  "He  holds  himself  out 
as  a  factor  for  the  ■*^'''  management  and  sale  of  other  people's 
property,  and  in  that  respect  is  like  a  public  warehouseman": 
Hawthorn  v.  People,  109  111.  308,  50  Am.  Rep.  610,  a  case  in 
which  a  statute  Crauch  like  the  one  at  bar)  requiring  operators 
of  butter  and  cheese  factories  on  the  co-operative  plan  to  give 
bonds,  and  to  make  written  reports  of  their  business  at  the  end 
of  each  month,  was  held  to  be  constitutional,  as  a  valid  exer- 
cise of  the  police  power. 

3.  But  it  is  strenuously  argued  that  this  statute  is  void  be- 
cause it  is  discriminating  or  class  legislation.  In  State  v.  Coo- 
ley,  56  Minn.  540,  550,  it  was  said  that  class  legislation  is  'Hegis- 
lotion  which  selects  particular  individuals  from  a  class,  and 
imposes  upon  them  special  burdens,  from  which  others  of  the 
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same  class  are  exempt,  and  thus  denies  them  the  equal  proteo- 
tion  of  the  laws." 

But  the  class  here  created  consists  of  those  who  engage  in 
the  business  of  receiving  agricultural  products  and  farm  prod- 
uce for  sale,  or  receive  or  solicit  the  same  for  sale;  in  short, 
those  who  are  engaged  in  the  business  of  selling  the  same. 
The  class  is  as  broad  as  it  need  be.  The  peculiar  characteris- 
tics of  the  agricultural  products  and  farm  produce  already  re- 
ferred to,  and  the  liability  to  peculiar  abuses  resulting  from  a 
sale  thereof  on  commission,  are  such  as  to  suggest  the  practical 
necessity  for  distinctive  legislation  on  the  subject — different 
from  what  would  be  expedient  or  necessary  in  the  case  of  other 
property  sold  on  commission — and  to  justify  the  legislature,  in 
its  discretion,  in  putting  those  who  sell  such  articles  on  com- 
mission in  a  class  by  themselves.  It  was  the  evils  which  were 
thought  incident  to  the  sale  of  agricultural  products  and  farm 
produce  which  evoked  the  law.  Here  was  a  class  of  merchants 
who  for  certain  reasons,  hereinbefore  specified,  had  peculiar 
opportunities  to  defraud,  not  common  to  other  merchants,  al- 
though they  might  sell  on  commission,  and  it  was  this  class  that 
the  legislature  proposed  to  put  under  restraint. 

Nothing  is  proven  by  arguing  that  there  are  other  lines  of 
business  conducted  in  quite  as  objectionable  a  manner;  for,  if 
the  argument  had  merit,  it  would  follow  that  all  kinds  of  busi- 
ness which  ■*®®  need  regulation  must  be  legislated  upon  at  the 
same  moment.  The  legislature  may  proceed  as  the  public  wel- 
fare and  prosperity  of  the  citizens  it  represents  may  seem  to 
demand.  In  this  state  the  legislature  has  already  regulated 
the  method  of  conducting  various  kinds  of  legitimate  business, 
and  brought  them  under  police  enactment,  as  before  stated. 
It  has  done  this  with  respect  to  the  business  of  insurance;  it 
has  required  that  bonds  shall  be  filed  and  licenses  obtained  be- 
fore any  person  shall  undertake  to  conduct  an  employment  bu- 
reau or  agency;  and  it  has  compelled  contractors  upon  public 
M'ork  to  protect  their  employ63  and  insure  the  payment  of  their 
wages  by  means  of  bonds,  upon  which  those  interested  may 
maintain  actions  if  necessary.  These  illustrations  of  what  ha? 
been  done  in  the  proper  exercise  of  the  police  power  of  the 
state  could  easily  be  continued,  but  it  would  serve  no  good  pur- 
pose. 

One  point  made  against  this  statute  is  that  it  distinguishes 
and  discriminates  as  between  the  persons  it  seeks  to  opernte 
upon,  in  that  it  arbitrarily  requires  those  who  sell  grain  to 
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give  bonds  containing  certain  stated  conditions,  and  to  render 
certain  statements  and  reports  at  once,  while  other  persons 
brought  within  its  influence  must  give  bonds  with  wholly  dif- 
ferout  conditions,  and  are  not  compelled  to  make  these  state- 
mentf  or  reports.  But  there  is  an  apparent  and  just  reason 
for  this  distinction,  &&  there  is  for  distinguishing  between  the 
commission  merchants  mentioned  in  the  law  and  other  com- 
mission merchants;  and  it  arises  out  of  the  peculiar  conditions 
which  surround  the  selling  of  grain,  and  to  which  we  have  be- 
fore alluded. 

This  law  was  framed  to  meet  the  crying  evils  which  it  wa« 
believed  had  grown  up  in  connection  with  this  branch  of  busi- 
ness. The  treatment  of  consignors  was  frequently  most  ex- 
asperating and  injurious  to  them.  Sometimes  reports  were 
never  mafle  of  sales,  and  on  other  occasions  were  purposely  de- 
layed so  that  it  would  be  difficult,  if  not  impossible,  for  the 
consignor  to  ascertain  the  real  facts  of  a  given  sale.  Prices  of 
grain  fluctuated,  not  only  from  day  to  day,  but  from  hour  to 
hour.  It  might  make  a  great  difference  to  the  consignor 
whether  his  grain  was  sold  in  the  morning  or  near  the  close  of 
the  day.  And  for  these  reasons  the  law  has,  therefore,  *** 
studiously  provided  that  the  reports  of  sales  shall  state  the  day, 
hour,  and  minute  when  they  are  made.  Such  a  provision  was 
deemed  a  reasonable  regulation  in  checking  one  of  the  alleged 
evils  of  tlie  business — an  evil  which  could  not  be  remedied 
without  special  effort  in  the  way  of  conditions  not  necessary  to 
impose  upon  merchants  handling  other  products  and  produce 
on  commission.  So  the  grain  commission  man  has  no  reason 
to  complain  because  he  is  compelled  to  heed  certain  provisions 
©r  the  law  which  are  not  to  be  observed  by  commission  men 
^iio  sell  other  articles  covered  by  the  statute,  for  the  conditions 
surrounding  the  sale  are  entirely  different.  And  this  is  the 
fact  with  reference  to  the  shipper.  He  has  no  right  to  object 
on  the  ground  that  the  law  throws  around  the  property  of  an- 
other shipper  greater  safeguards  than  he  has,  provided  the 
property  of  the  other  is  of  such  a  character  as  to  demand  other 
and  greater  protection. 

Counsel  for  relator  assume  that  the  statute  ifl  objectionable 
"because  the  farmer  who  consigns  cattle,  wool,  or  hides  is  not 
protected  at  all,  while  his  neighbor  who  ships  wheat  or  potatoes 
is.  Admitting  that  cattle,  wool,  and  hides  are  not  agricultural 
products  or  farm  produce,  and  therefore  not  covered  by  the 
law,  we  have  no  hesitation  in  saying  that  the  conditions  which 
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surround  the  consignment  and  sale  upon  commission  of  those 
articles  are  radically  different  from  those  pertaining  to  the  con- 
signment and  sale  of  grain  or  other  property  strictly  within  the 
act,  and  this  difference  justified  the  distinction,  if  one  there 
be.  The  market  price  of  cattle,  wool,  or  hides  does  not  fluctu- 
ate from  hour  to  hour,  as  does  that  of  wheat,  nor  are  they  as 
perishable  in  their  nature  as  the  ordinary  products  of  the  farm, 
and  therefore  the  opportunity  for  imposition  is  not  so  great. 
There  is  good  ground  in  many  ways  for  the  distinction,  if  it 
has  been  made  by  the  law.  This  statute  treats  all  persons  sub- 
ject to  it  alike  under  similar  circumstances  and  conditions  in 
respect  both  of  the  privileges  conferred  and  the  liabilities  im- 
posed. 

The  discriminations  which  are  open  to  objection  are  those 
where  persons  engaged  in  the  same  business  are  subjected  to 
different  restrictions,  or  are  held  entitled  to  different  privileges 
tmder  the  same  conditions.  It  is  only  then  that  the  discrim- 
ination can  be  said  to  *^**  impair  that  equal  right  which  all 
can  claim  in  the  enforcement  of  the  law:  Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703,  705.  And  a  law  which  is  confined  in  its 
application  to  a  particular  class  of  persons  is  not  void,  as  un- 
equal class  legislation,  if  the  distinction  is  based  on  some  rea- 
son of  public  policy,  and  applies  to  and  embraces  all  persons 
alike  under  similar  circumstances. 

Finally,  upon  this  point,  it  may  be  said  that  the  requirement 
as  to  a  bond  does  not  affect  the  validity  of  the  statute:  Brass 
v.  North  Dakota,  153  U,  S.  391,  an  instructive  case  upon  the 
subject  herein  involved;  also  Hawthorn  v.  People,  109  lU.  308, 
50  Am.  Rep.  610. 

4.  It  is  objected  that  the  statute  is  an  unlawful  and  for- 
bidden interference  with  interstate  commerce. 

It  is  well  settled  that  a  law  cannot  be  deemed  a  regulation 
of  commerce  among  the  states  merely  because  it  mav  inci- 
dentally or  indirectly  affect  it:  Missouri  etc.  Ey.  Co.  v.  Haber, 
169  U.  S.  613.  At  most,  this  statute  regulates  the  business  of 
certain  classes  of  commission  men  within  this  state,  and  is  noth- 
ing but  an  ordinary  police  regulation,  enacted  in  good  faith, 
and  intended  to  promote  the  general  welfare  and  prosperity  of 
the  people  within  our  borders.  As  was  said  in  Henningion 
T.  Georgia,  163  U.  S.  299,  318:  f*Such  a  law,  although  in  a 
limited  degree  affecting  interstate  commerce,  is  not  for  that 
reason  a  needless  intrusion  upon  the  domain  of  federal  jiiris- 
diction,  nor  strictly  a  refnilation  of  interstate  commerce,  but, 
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considered  in  its  own  nature,  is  an  ordinary  police  regulation 
designed  to  secure  the  well-being  and  to  promote  the  general 
welfare  of  the  people  within  the  state  by  which  it  was  es- 
tablished, and,  therefore,  not  invalid  by  force  alone  of  the 
constitution  of  the  United  States'' :  See,  also,  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461;  Gladson  v.  Minnesota,  166  U.  S.  427. 

And  it  may  further  be  observed  that  the  statute  does  not 
in  terms  apply  to  interstate  business,  and  it  will  not  be  im- 
plied that  the  legislature  intended  to  go  beyond  its  lawful 
powers  in  enacting  it.  If,  therefore,  it  be  held  that  the  leg- 
islature could  not  forbid  one  to  engage  in  the  business  of  a 
commission  merchant,  as  to  interstate  shipments,  without  com- 
pliance with  the  provisions  of  the  state  statute,  such  statute 
should  be  construed  to  apply  only  to  a  local  '***  or  domestic 
business ;  and  such  construction  will  be  followed  by  the  federal 
courts:  Osborne  v.  Florida,  164  U.  S.  650. 

6.  It  is  further  contended  that  in  this  statute  there  is  a 
delegation  of  legislative  authority,  in  open  defiance  of  the  pro- 
visions of  our  state  constitution.  This  is  predicated  upon  the 
provision  that  the  railroad  and  warehouse  commission  may  fix 
the  amount  of  the  bond  arbitrarily,  and  upon  the  assertion  that 
it  may  capriciously  accept  a  straw  bond  in  one  case  and  re- 
fuse the  best  possible  bond  in  another. 

It  is  true  that  the  amount  of  the  bond  and  the  sufficiency 
of  the  surety  are  to  be  determined  by  the  commission,  but 
the  presumption  is  that  this  will  be  done  in  a  proper  and  just 
manner,  not  as  counsel  would  seem  to  contend.  Fixing  the 
amount  of  such  a  bond,  and  the  requirements  as  to  sureties 
are  purely  administrative  duties.  It  is  necessary  to  lodge  dis- 
cretion somewhere,  as  manifestly  it  would  be  impracticable 
for  the  statute  to  prescribe  the  amount  of  bond  for  each  of 
the  numberless  cases  which  arise.  The  possibility  that  the 
commissioners  may  not  always  act  justly  is  no  objection  to  the 
statute:  Cooley  on  Constitutional  Limitations,  197.  Laws  con- 
taining provisions  of  this  nature  are  very  common  in  this 
state,  as  well  as  in  other  jurisdictions,  and  need  not  be  specified, 
nor  need  attention  be  directed  to  decisions  elsewhere  uphold- 
ing them;  for  the  subject  involved  is  discussed  and  disposed 
of  in  State  v.  Chicago  etc.  Ey.  Co.,  38  Minn.  281. 

6.  It  is  also  argued  that  Action  3  is  unconstitutional,  upon 
the  ground  that  it  violates  the  rights  of  the  people  of  this  state 
to  be  secure  in  their  persons,  houses,  papers,  and  effects  against 
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unreasonable  searches  and  seizures,  and  also  tliat  it  violates 
the  provision  that  no  person  shall  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself.  We  express  no  opin- 
ion upon  the  question,  for  it  is  not  in  the  case.  Conceding 
that  the  objectionable  portions  of  section  3  are  in  direct  op- 
position to  the  constitutional  rights  referred  to,  the  law  may 
stand,  without  these  portions,  as  a  full,  complete,  and  enforce- 
able statute.  To  the  complaint  on  which  the  prisoner  was 
arrested  it  is  no  defense  to  say  that  portions  of  section  3  are 
unconstitutional. 

The  court  below  ruled  correctly  in  the  proceedings,  and,  as 
provided  '^^^  in  Laws  of  1895,  chapter  327,  section  3,  final 
judgment  may  be  entered  in  this  court  discharging  the  writ 
and  remanding  the  prisoner  to  the  custody  of  the  sheriff  of 
Eamsey  county  for  further  proceedings.  Let  judgment  be  so 
entered. 

.    The  following  opinion  was  filed  November  10,  1899: 

PEE  CURIAM.  Counsel  for  relator  in  a  petition  for  re- 
argument  urge  two  points  to  which  brief  reference  should  be 
made.  The  first  is  that  for  the  purpose  of  sustaining  the  class- 
ification as  made  in  the  law,  the  court  announced  that  certain 
conduct  on  the  part  of  persons  who  handled  wheat  on  com- 
mission had  become  a  matter  of  common  talk  among  the  people 
of  the  state,  and  this  announcement,  counsel  insist,  is  wholly 
without  foundation,  and  absolutely  erroneous.  Whether  we 
were  right  or  wrong  in  this  is  of  no  moment.  The  basis  of 
the  opinion,  as  is  obvious  from  a  reading,  is  that  this  particular 
business  of  selling  agricultural  products  and  farm  produce  is 
affected  with  a  public  interest,  and  is  liable  to  abuse,  and  for 
these  reasons  is  subject  to  police  regulation  by  legislative  act. 
Nothing  more  is  necessary  on  this  point. 

The  second  point  relates  to  the  alleged  arbitrary  action  of 
the  railroad  and  warehouse  commission  when  prescribing  what 
is  required  of  those  who  apply  for  licenses,  copies  of  a  circu- 
lar letter  issued  by  the  commission  and  of  the  bond  demanded 
being  attached  to  the  petition.  It  is  enough  to  say  on  this 
point  that  this  action  cannot  affect  the  validity  of  the  law; 
and,  further,  that,  if  arbitrary  and  oppressive,  there  is  an  ade- 
quate and  complete  remedy  in  the  hands  of  thoM  who  have 
<cau9e  for  complaint. 

Petition  denied. 
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CONSTITUTIONAL  LAW— REGULATION  OF  BUSINESS.— A 
law  requiring  operators  of  butter  and  cheese  factories  on  the  co- 
operative plan  to  give  bonds  for  the  faithful  accounting  for  prop- 
erty received  for  manufacture  is  constitutional:  Hawthorn  v.  Peo- 
ple, 109  111.  302,  50  Am.  Rep,  610.  See,  too,  People  v.  Wagner,  86 
Mich.  594,  24  Am.  St.  Rep.  141;  mohographic  notes  to  Butler  v. 
Chambers,  1  Am.  St  Rep.  644-650;  State  t.  Goodwill,  25  Am.  St. 
Hep.  887-889. 

ON  GENERAL  AND  SPECIAL  LAWS,  see  the  monographic  not* 
to  State  V.  EUet,  21  Am.  St  Rep.  780-789. 


HANSON  V.  INGWALDSON. 
[77  Minnesota,  533.] 

JUDICIAL  SALES— DEFECTIVE  DESCRIPTION  OF  LAND 
—-CORRECTION.— If  the  description  of  land  which  an  administra- 
tor is  licensed  by  the  probate  court  to  sell  is  definite  and  certain, 
both  in  the  license  and  all  other  records  of  the  court  in  connection 
with  the  sale,  and  clearly  identifies  land  which  the  deceased  never 
owned,  and  no  other,  the  administrator's  sale  is  void,  although  his 
deed  correctly  describes  the  land  of  his  intestate,  and  an  order  of 
the  probate  court,  made  many  years  thereafter,  purporting  to  cor- 
rect its  records  so  as  to  describe  the  land  of  which  the  intestate 
died  seised,  is  also  void. 

COTENANCY— ADVERSE  POSSESSION  OF  GRANTEE.— 
If  one  cotenant  attempts  to  convey  the  whole  estate  In  fee  by  war- 
ranty deed,  and  his  grantee  records  his  deed,  and  by  virtue  thereof 
enters  upon  the  estate  and  claims  and  holds  exclusive  possession  of 
the  whole  thereof,  the  entry  and  claim  are  adverse  to  the  title  and 
possession  of  tlie  other  cotenant,  and  amount  to  a  disseisin. 

TENANT  FOR  LIFE— POSSESSION  AS  AGAINST  RE- 
MAINDERMAN.— The  possession  of  the  tenant  for  life  Is  never 
deemed  to  be  adverse  to  the  remainderman,  as  the  latter  has  no 
right  of  entry  or  action  for  possession  during  the  life  term. 

PARTITION— TENANTS  FOR  LIFE.— If  the  Interest  of  the 
tenant  In  dower  or  other  life  tenant  extends  to  the  whole  of  the 
land  of  which  partition  is  sought,  an  action  therefor  cannot  be 
maintained  against  the  life  tenant,  nor  can  the  judgment  affect  his 
estate,  but  if  the  life  eetate  extends  to  a  part  only  of  the  land  to 
be  partitioned,  an  actual  partition  or  sale  thereof  may  be  had,  al- 
though it  affects  the  life  estate. 

Duxbury  &  Duxbnry,  for  the  appellants. 

J.  O'Brien,  for  the  respondent. 

«»*  START,  C.  J.  Action  for  partition  of  twenty  acres  of 
land  in  section  13,  township  101,  range  6,  in  Houston  comity. 
The  complaint  alleg'es  that  the  father  of  the  plaintiffs,  Peter 
Hanson,  died  intestate,  seised  of  the  land,  and  that  each  of 
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the  plaintiffs  now  owns  an  undivided  oae-fourth  and  the  de- 
fendant the  remaining  undivided  one-half  thereof.  The  an- 
swer admits  that  Peter  Hanson  died  seised  of  the  land,  and 
alleges  that  the  defendant  has  acquired  the  whole  title  thereto 
through  an  administrator's  sale  thereof  to  his  grantor,  and 
also  by  adverse  possession.  The  trial  court  made  findings  of 
fact  in  favor  of  the  defendant  as  to  both  defenees,  and  or- 
dered judgment  for  him.  The  plaintiffs  appealed  from  an  or- 
der denying  their  motion  for  a  new  trial. 

1.  As  to  the  first  defense,  the  plaintiffs'  assignments  of  er- 
ror may  all  be  considered  under  the  general  question:  Was 
the  evidence  competent  and  sufficient  to  support  the  findings 
of  the  trial  court  io  the  effect  that  the  whole  premises  were 
duly  sold  by  the  administrator  of  Hanson  to  the  defendant's 
grantor  ? 

The  father  of  the  plaintiffs,  Peter  Hanson,  died  intestate 
Januarj'  24,  1868,  seised  of  no  other  land  except  the  north  one 
hundred  and  twenty  acres  of  the  northeast  quarter  of  section 
13,  township  101,  range  6,  in  the  county  of  Houston,  of  which 
the  twenty  acres  here  in  controversy  are  a  part.  He  left  him 
surviving  hia  widow  and  four  minor  children,  two  of  whom 
died  unmarried,  intestate,  and  without  issue.  The  widow  is 
still  living,  and  in  1870  she  married  the  defendant's  grantor, 
Knud  ^^^  Halgrimson.  The  plaintiffs  are  now  the  only  sur- 
viving children,  and  each  of  them  beca.me  of  legal  age  more 
than  fifteen  years  prior  to  the  commencement  of  this  action, 
in  June,  1898.  On  January  7,  1871,  Asle  Swenson  was  duly 
appointed  administrator  de  bonis  non  of  the  estate;  and  on 
May  30,  1871,  as  such  administrator,  he  executed  and  deliv- 
ered a  deed,  which  was  duly  recorded  on  that  day,  of  the  one 
hundred  and  twenty  acres  of  which  his  intestate  died  seised, 
subject  to  the  dower  rights  of  the  widow,  to  Knud  Halgrim- 
son, in  consideration  of  twelve  hundred  dollars.  This  deed 
correctly  described  the  property  and  recited  all  of  the  juris- 
dictional steps  necessary  to  make  a  valid  administrator's  sale 
of  the  land.  On  March  4,  1875,  Halgrimson  and  wife,  the 
widow  of  Hanson,  by  a  joint  warranty  deed,  dated  on  that  day, 
and  duly  recorded  on  December  6,  1875,  purported  to  con- 
vey to  the  defendant  herein  the  whole  title  to  the  twenty  acres 
here  in  question  in  consideration  of  five  hundred  dollars,  which 
he  paid  to  them;  and  thereupon,  without  any  knowledge  or 
notice  in  fact  of  any  defects  in  the  administrator's  sale  af- 
fecting his  title,  he  entered  into  possession  of  the  premises. 


694  Hanson  v,  Ingwaldson.  [Minn, 

under  Ms  deed,  on  March  4,  1875,  and  has  been  ever  since  in 
the  actual  and  exclusive  possession  of  the  whole  thereof. 

There  is  no  substantial  dispute  between  the  parties  as  to 
the  foregoing  facts,  but  the  records  of  the  probate  court  re- 
ceived in  evidence  show  that  in  the  inventory  of  Hanson's 
estate,  and  in  all  other  records  and  papers  relating  to  the  sale, 
except  the  administrator's  deed,  the  land  was  described  as  sit- 
uate in  section  13,  township  101,  range  5,  instead  of  range 
6.  After  the  commencement  of  this  action,  but  before  the 
trial  thereof,  the  administrator  of  Ilanson's  estate  petitioned 
the  probate  court  to  correct  such  records  and  papers  by  sub- 
stituting range  6  for  range  5  in  the  description  of  the  land 
wherever  it  occurred  therein.  The  probate  court  granted  the 
petition.  The  trial  court  found  that  in  all  of  the  proceed- 
ings in  the  probate  court  it  was  the  land  actually  owned  by 
Hanson  at  the  time  of  his  death  which  was  intended  to  be 
described  therein,  and  to  be  and  was  actually  sold,  and  that 
range  5,  ii  stead  of  range  6,  was  inserted  in  the  description 
of  the  land  by  mistake.  The  evidence  justifies  such  finding, 
but  the  question  here  is  not  what  the  unexecuted  intention 
was.  The  question  is.  Does  it  appear  from  the  records  that 
the  administrator  was  licensed  to  sell  the  north  one  hundred 
and  twenty  ^^^  acres  of  the  northeast  quarter  of  section 
13,  township  101,    range  6,  of    which    Hanson    died  seised? 

It  appears  from  the  records  that  the  land  the  administrator 
was  licensed  to  sell  was  particularly  described  therein  as  be- 
ing six  miles  east  of  that  owned  by  Hanson;  that  is,  in  range 
6,  instead  of  range  6.  It  is  to  be  noted  that  there  is  no  in- 
definiteness  in  this  description,  for  it  is  specific,  and  neces- 
tsarily  negatives  any  inference  that  it  includes  the  land  in  ques- 
tion. The  defendant,  however,  claims  that  in  the  petition  for 
license,  order,  notice  of  sale,  and  confirmation,  the  land  is 
described  as  that  of  which  Peter  Hanson  died  seised,  and  that 
the  particular  description  must  be  rejected  as  false;  and  that, 
if  this  be  done,  the  identity  of  the  land  is  clearly  established 
by  the  general  description.  The  case  of  Buntin  v.  Koot,  65 
Minn.  454,  is  relied  on  in  support  of  this  proposition.  The 
case  cited,  however,  is  not  in  point;  for  in  that  case  the  par- 
ticular description  of  the  land  in  the  order  of  license  was  sim- 
ply indefinite,  but  was  made  certain  by  the  recitals  therein. 
In  this  case  the  description  of  the  land  the  administrator  was 
licensed  to  sell  was  definite  and  certain,  and  clearly  identified 
land  which  the  deceased  never  owned,  and  no  other.    If  this 
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particular  description  were  rejected,  as  suggested,  the  records 
would  not  identify  any  land  whatever.  The  petition  for  li- 
cense is  entitled,  "In  the  Matter  of  the  Estate  of  Peter  Han- 
son, Deceased,"  and  states  the  amount  of  the  personal  estate, 
the  disposition  thereof,  the  amount  of  the  unpaid  debts,  and 
that  the  "deceased  died  seised  of  the  following  described  real 
estate.''  Then  follows  a  specific  description  of  the  north  one 
hi: mired  and  twenty  acres  of  the  northeast  quarter  of  section 
13,  township  101,  range  5.  The  petition  contains  no  other  de- 
scription or  designation  of  the  land  to  be  sold.  The  license, 
so  far  as  here  material,  was  in  these  words:  **In  the  matter 
of  the  application  of  Asle  Swenson  for  authority  to  sell  the 
real  estate  of  said  Peter  Hanson  for  the  payment  of  his  debts. 
Pursuant  to  an  order  of  this  court  made  in  said  matter  on 
the  21st  day  of  January,  A.  D.  1871,  the  petition  of  Asle 
Swenson,  praying  for  license  to  sell  all  of  the  real  estate 
whereof  said  Peter  Hanson  died  seised,  was  this  day  heard  and 

considered It  is  ordered  that    said    Asle  Swenson  be, 

and  he  is  hereb}',  licensed  and  authorized  to  sell  the  follow- 
ing described  lands,  viz.:  The  ^^"^  north  ^  of  northeast  ^  of 
section  13,  Town  101,  range  5,  and  north  |  of  south  ^  of  north- 
east ^  of  section  13,  Town  101,  range  5.*' 

If  the  particular  description  of  the  land  be  stricken  from 
this  license,  it  is  obviously  a  nullity;  but  with  the  particu- 
lar description  it  authorizes  the  administrator  to  sell  a  specific 
one  hundred  and  twenty  acres  in  range  5,  and  no  other.  It 
follows  that  the  administrator  was  never  licensed  to  sell 
the  one  hundred  and  twenty  acres  in  range  6,  of  which  his 
intestate  died  seised,  and  therefore  the  attempted  sale  of  the 
latter  by  the  administrator  wj;  not  simply  irregular,  by  reason 
of  a  clerical  mistake,  but  absolutely  void.  It  also  follows  from 
this  proposition,  as  a  simple  corollary,  that  the  attempt  of  the 
probate  court  to  correct  the  records,  so  far  as  to  substitu.o  in 
the  order  of  license  land  in  range  6  for  land  in  range  5,  was 
a  nullity:  Kurtz  v.  St.  Paul  etc.  K.  Co.,  65  Minn.  60.  We 
have  reluctantly  reached  the  conclusion  that  the  adminis- 
trator's sale  was  void,  for  there  are  no  equities  to  support  the 
plaintiffs'  claim. 

2.  This  brings  us  to  the  question  whether  the  defendant 
has  acquired  title  to  the  land  in  question  by  adverse  posses- 
sion. He  acquired,  by  the  deed  under  which  he  entered  into 
possession  of  the  land,  the  life  estate  of  the  widow  of  Han- 
son in  an  undivided  one-third  thereof;  also  an  undivided  in- 
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terest  in  fee — the  plaintiffs  concede  that  it  was  an  undivided 
one-half.  He  was  therefore  a  tenant  in  common  with  the  plain- 
tiffs, who  claim  that  his  possession  was  not  adverse  as  to  them, 
because  the  possession  of  one  tenant  in  common  is  not  to  be 
presumed  to  be  adverse  to  his  cotenants.  Such  is  the  general 
rule;  but  where  one  tenant  in  common  attempts  to  convey 
the  whole  estate  in  fee  by  warranty  deed,  and  his  grantee 
records  his  deed,  and  by  virtue  thereof  enters  upon  the  estate, 
and  claims  and  holds  exclusive  possession  of  the  whole  thereof, 
the  entry  and  claim  must  be  deemed  adverse  to  the  title  and 
possession  of  his  cotenant,  and  amount  to  a  disseisin:  Kicker 
V.  Butler,  45  Minn.  545;  Freeman  on  Cotenancy,  sec.  224. 
Such  was  this  case,  and  the  defendant  would  now  be  the  sole 
owner  of  the  whole  of  the  premises  in  question,  except  for  the 
life  estate  of  the  widow  in  an  undivided  one-third  thereof. 

When  the  defendant  entered  under  this  deed,  the  plaintiffs 
in  fact  owned  an  undivided  one-half  of  the  premises,  subject 
to  the  ^^^  widow's  dower  right,  a  life  estate  in  an  undivided 
one-third  of  the  whole  premises,  or  a  life  estate  in  an  undivided 
one-sixth  of  their  moiety,  leaving  them  an  undivided  one-third 
of  the  whole  not  subject  to  dower.  As  to  this  undivided  one- 
third,  they  could  have  asserted  their  right  to  it  at  any  time  af- 
ter they  reached  their  majority,  which  was  more  than  fifteen 
years  before  the  commencement  of  this  action;  hence,  as  to 
this  third,  the  action  is  barred — that  is,  the  defendant  has  ac- 
quired title  thereto  by  adverse  possession.  But  the  undivided 
one-sixth  of  the  land  which  is  still  subject  to  the  life  estate, 
as  against  the  plaintiffs,  stands  upon  a  different  basis.  As  to 
it  they  are  reversioners,  and  the  defendant  a  tenant  for  the 
life  of  another.  The  possession  of  the  tenant  for  life  is  never 
deemed  to  be  adverse  to  the  remainderman,  for  the  latter  has 
no  right  of  entry  or  action  for  possession  during  the  life  term. 
Therefore,  this  action  is  not  barred  as  to  such  undivided  one- 
sixth:  Allen  V.  De  Groodt,  98  Mo.  159,  14  Am.  St.  Eep.  635, 
noios. 

It  follows  tHat  the  plaintiffs  own  in  fee  an  undivided  one- 
«ixth  of  the  land  subject  to  the  life  estate,  and  that  the  de- 
fendant owns  the  life  estate  and  an  undivided  five-sixths  of 
the  land  in  fee. 

3.  It  is  further  claimed  that  the  plaintiffs  cannot  have  par- 
tition as  to  their  undivided  interest  because  the  widow  is  still 
living  and  the  claim  of  the  tenant  in  dower  is  still  in  force. 
It  is  true  that,  where  the  interest  of  the  tenant  in  dower  or 
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other  life  tenant  extends  to  the  whole  of  the  land  of  whicK 
partition  is  sought,  the  action  will  not  lie  against  the  life  ten- 
ant, nor  can  the  judgment  affect  his  estate:  Smalley  v.  Isaac- 
son, 40  Minn.  450.  In  such  case,  there  is  no  necessity  for 
disturbing  the  tenant  in  dower  or  other  life  tenant;  for  there 
can  be  an  actual  partition,  as  between  the  reversioners,  by 
each  taking  his  share  in  severalty,  subject  to  the  life  estate, 
or  the  whole  may  be  sold  subject  to  such  estate;  hence  the  stat-r 
ute  (Gen.  Stats.  1894,  sec.  5778)  expressly  provides  that  a  judg- 
ment in  partition  shall  not  affect  tenants  in  dower,  or  by  cur- 
tesy or  for  life,  to  the  whole  of  the  property  which  is  the  sub-, 
ject  of  the  partition.  But  where  the  life  estate  extends  only; 
to  a  part  of  the  land  to  be  partitioned,  an  actual  partition  or 
sale  thereof  may  be  had,  although  it  affects  the  life  estate. 
It  is  not  necessary,  in  such  a  case,  that  the  plaintiff  should  have 
a  present  right  of  possession:  '^^  Gen.  Stats.  1894,  sees.  5770, 
6777,  5792;  Cook  v.  Webb,  19  Minn.  129  (167);  Bonham  ▼. 
Weymouth,  39  Minn.  92;  Smalley  v.  Isaacson,  40  Minn.  450. 

The  trial  court  erred  in  directing  judgment  for  the  defend- 
ant as  to  the  entire  interest  in  the  premises,  and  the  order 
denying  plaintiff's  motion  for  a  new  trial  must  be  reversed  and 
a  new  trial  granted  as  to  the  undivided  one-sixth  thereof.  So 
ordered. 


A  DEFECTIVE  DESCRIPTION  OF  REAL  PROPERTY  In  a 
guardian's  petition  for  an  order  of  sale  and  also  In  the  order  to 
show  cause  does  not  affect  the  jurisdiction  of  the  court  nor  the 
validity  of  the  sale  If  the  property  was  sufBciently  described  In  the 
order  of  sale:  Scarf  v.  Aldrich,  07  Cal.  360,  33  Am.  St.  Rep.  190. 

ADVERSE  POSSESSION.— A  COTENANT  WHO  SELLS  and 
conveys  the  whole  of  the  land  held  in  common,  and  gives  posses- 
sion thereby  creates  in  the  grantee  a  title  and  possession  adverse  to 
the  other  cotenant  or  cotenants,  and  If  such  grantee  continues  to 
hold  for  the  statutory  period  of  limitation,  he  thereby  acquires  a 
good  title  as  against  them:  King  y.  Carmichael,  136  Ind.  20,  43 
Am,  St.  Rep.  303. 

THE  POSSESSION  OF  A  LIFE  TENANT  cannot  be  adverse  to 
the  remainderman :  Lumlev  v.  Hasrgerty.  110  Mich.  .'>u2.  64  Am,  St. 
Rep.  304;  Bowen  v.  Brogan.  119  Mich.  218.  75  Am.  St  Rep.  387. 

PARTITION  OF  LIFE  ESTATE,— A  remainderman  or  rever- 
sioner cannot  maintain  partition  against  the  tenant  for  life  In  pos- 
session: Savage  v.  Savage.  19  Or.  112.  20  Am  St.  Rep,  795.  An  es- 
tate held  by  one  by  curtesy  only  is  not  subject  to  partition  aa 
against  the  remaindermen:  Atkinson  ▼.  Brady,  114  Mo.  200,  35  Am. 
St  Rep.  744. 
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UELAND  T.  JOHNSON. 
[77  Minnesota,  543.] 

JUDGMENTS- SERVICE  OF  SUMMONS  ON  WRONO  PER- 
60N.— If  summons  in  an  action  names  "Jolin  Lynch"  as  defendant, 
and  is  personally  served  on  "Jolin  M.  Lynch,"  who  is  not  the  per- 
son upon  whom  the  summons  ought  to  have  been  served,  a  Judg- 
ment talien  against  the  latter  by  default,  upon  bis  failure  to  appear, 
is  nevertheless  valid  until  regularly  vacated  or  set  aside. 

JUDGMENTS— SERVICE  ON  WRONG  PERSON— MOTION 
TO  VACATE.— If  summons  in  an  action  names  "John  Lynch"  as 
defendant,  and  is  personally  served  on  "John  M.  Lynch,"  a  Judg- 
iment  by  default  against  the  latter  Is  valid  until  vacated,  and  the 
trial  court  may  entertain  his  motion  to  vacate  it  and  permit  him  to 
answer  upon  condition  that  he  pay  costs. 

J.  M.  Lynch  and  C.  J.  Berryhill,  for  the  appellant. 
A.  Ueland,  for  the  respondent. 

«^  STAKT,  C.  J.  This  action  was  hronght  in  the  district 
court  of  the  county  of  ^^^  Hennepin  against  John  Lynch  and 
1  others  to  enforce  their  respective  liability  as  stockholders 
of  the  Washington  Bank,  an  insolvent  corporation.  The  com- 
plaint alleged  that  the  defendant  John  Lynch  (not  John  M. 
Lynch)  was  the  owner  of  six  shares  of  the  capital  stock  of 
the  bank,  and  other  facts  sufficient  to  constitute  a  cause  of 
action  against  him.  The  summons  named  John  Lynch  as  de- 
fendant, and  recited  that  the  complaint  was  on  file  in  the 
clerk's  office.  It  was  personally  served  on  the  appellant  herein, 
John  M.  Lynch,  on  February  25,  1897.  He  did  not  appear, 
and  judgment  was  entered  against  the  defendant  John  Lynch, 
by  default,  January  25,  1898.  On  March  25,  1899,  the  ap- 
pellant moved  the  district  court  to  set  aside  the  judgment, 
and  for  leave  to  answer  the  complaint.  The  proposed  answer 
denied  that  the  appellant  was  the  John  Lynch  named  as  one 
of  the  defendants  in  the  action,  and  denied  that  he  was,  or 
ever  had  been,  a  stockholder  of  the  Washington  Bank.  The 
trial  court  made  its  order  setting  aside  the  judgment  and 
granting  the  appellant  leave  to  answer  on  payment  of  seventy- 
five  dollars  costs.     He  appealed  from  the  order. 

The  appellant's  first  claim  is  that  the  service  of  the  sum- 
mons and  the  judgment  are  absolutely  void  as  to  him  because 
he  is  not  the  John  Lynch  named  in  the  summons  and  com- 
plaint as  defendant. 

The  John  Ljmch  named  in  the  action  as  defendant  is  ad- 
mittedly the  person  who  is  charged  in  the  complaint  with  the 
ownership  of  six  shares  of  the  stock  of  the  bank.     Whether 
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the  appellant  is  that  person  is  the  very  issue  which  he  ten- 
dered by  his  answer.  The  summons  was  personally  served  upon 
him,  and  he  was  thereby  advised  that  the  plaintiff  claimed  that 
he  was  the  John  Lynch  who  owned  the  stock,  as  charged  in 
the  complaint,  and  he  was  thereby  called  upon  to  come  into 
court  and  meet  the  issue.  He  made  default,  and  the  court 
by  its  judgment  necessarily  determined  the  issue  against  him. 
He  now  asks  the  court  to  relieve  him  of  his  default,  and  per- 
mit him  to  answer  and  meet  the  proposed  issue — a  proceed- 
ing wholly  illogical  and  inconsistent  if  the  judgment  is  void. 
The  judgment  was  neither  void  nor  irregular:  Gorman's  Case, 
124  Mass.  190.  The  cases  cited  and  relied  upon  by  the  ap- 
pellant are  not  in  point,  for  they  are  cases  where  the  name  of 
the  person  upon  *^*  whom  the  process  was  served  and  the 
name  of  the  defendant  therein  were  not  the  same ;  for  example, 
where  a  summons  against  John  Brown  was  served  on  John 
Smith.  Whether  the  cases  cited  state  the  law  correctly,  we 
need  not  stop  to  inquire,  for  they  are  radically  different  in  their 
facts  from  this  case.  The  summons  in  this  case  named  John 
Lynch  as  the  defendant,  and  it  was  personally  served  on  John 
M.  Lynch,  the  appellant.  The  omission  of  the  middle  initial 
letter  in  the  name  was  immaterial.  He  had  no  right  to  assume 
that  some  other  John  Lynch  was  intended,  and  it  was  his  own 
fault  that  he  did  not  come  into  court  in  answer  to  the  sum- 
mons, and  contest  the  allegations  of  the  complaint  that  he 
was  a  stockholder — a  question  upon  which  his  identity  de- 
pended. 

The  judgment  being  valid,  his  motion  was  addressed  to  the 
discretion  of  the  trial  court,  and  the  order  appealed  from  must 
be  affirmed,  unless  the  court  erred  in  imposing  terms  as  a 
condition  of  permitting  him  to  answer.  The  appellant  claims 
that  in  no  event  could  the  costs  imposed  exceed  ten  dollars, 
as  provided  by  section  5506  of  the  General  Statutes  of  1894. 
They  were  not  imposed  under  this  section,  which  refers  to 
costs  which  may  be  allowed  to  the  prevailing  party  upon  a 
decision  of  a  motion  or  demurrer.  It  is  perfectly  evident  from 
a  reading  of  the  order  that  the  payment  of  the  seventy-five 
dollars  as  a  condition  of  answering  was  imposed  as  terms  un- 
der the  provisions  of  section  5267  of  the  General  Statutes  of 
1894.  The  fact  that  the  court  labeled  the  amount  to  be  paid 
as  "costs'*  is  not  significant. 

Lastly,  the  appellant  claims  that  the  amount  imposed  was 
excesaive,  and  therefore  an  abuse  of  discretion  on  the  part  of 
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the  court.  The  amonnt  is  ten  per  cent  of  the  judgment,  and 
under  ordinary  circumstances  would  be  excessive.  But  this  ia 
not  an  ordinary  case,  for  the  appellant's  negligence  in  fail- 
ing to  appear  in  response  to  the  summons  and  his  delay  in 
applying  to  the  court  to  be  relieved  from  his  default  are  great 
and  unexcused.  The  opening  of  the  judgment  against  the 
stockholders,  as  against  him,  will  necessarily  be  attended  with 
costs  and  expenses  by  the  receiver,  which  might  have  been 
avoided,  except  for  appellant's  negligence.  We  are  not  pre- 
pared to  hold  that  the  trial  court  abused  its  discretion  in  im- 
posing the  condition. 
Order  affirmed. 


JUDGMENT.— SERVICE  OF  PROCESS  upon  Asher  B.  Bates 
will  not  support  a  Judgment  against  Ashley  B.  Bates:  Bates  ▼. 
State  Bank,  7  Ark.  3M,  46  Am.  Dec.  293,  A  judgment  against  F. 
Olsen,  "full  name  unknown.,"  is  void  as  a  judgment  against  Fer- 
dinand Olsen,  If  summons  was  not  personally  served  on  him:  Bne- 
wold  V.  Olsen,  39  Neb.  59,  42  Am.  St.  Rep.  557. 

DBFECTIVB  SERVICE  OF  PROCESS  is  discussed  in  the  mono- 
rrapbic  note  to  Sanford  t.  Edwards,  81  Am.  St  Bep.  485-480. 
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BATES  V.  ST.  LOmS. 

[153  Missouri,  la] 

OFFICEES— SALARY.— A  public  officer  )»  not  entitled  to  his 
•alary  by  virtue  of  a  contract,  express  or  implied.  His  right  to 
such  compensation  exists  as  a  creature  of  law,  and  as  an  incident 
to  the  office. 

OFFICERS— SALARY  DURING  ABSENCE.— The  right  of  • 
public  officer  to  his  fees,  emoluments,  or  salary  is  such  only  as 
Is  prescribed  by  statute,  and  while  he  holds  the  office,  such  right 
is  in  no  way  Impaired  by  his  occasional  or  protracted  absence  from 
his  post,  or  neglect  of  duty,  or  failure  to  perform  any  substantial 
service. 

OFFICERS— SALARY  DURING  ABSENCE.— The  mayor  of 
a  city  is  entitled  to  his  salary  during  his  temporary  absence  from 
his  post  of  duty,  although  the  city  charter  provides  that  during  the 
absence  of  the  mayor  from  the  city  another  city  officer  shall  act  as 
mayor  and  shall  "receive  the  same  compensation  as  the  mayor." 

H.  A.  Haeussler  and  C.  S.  Reber,  for  the  appellante. 

B.  Schnurmacher  and  C.  C.  Allen,  for  the  respondents. 

"  BRACE,  P.  J.  This  is  a  proceeding  in  equity  by  in- 
junction to  restrain  the  city  treasurer  from  paying  the  de- 
fendant Walbridge,  at  that  time  mayor  of  the  city,  hie  salary 
M  such  for  three  specified  days  in  the  month  of  March,  1896, 
during  which  time  it  is  alleged  in  the  petition  he  was  absent 
from  the  city  on  business  not  pertaining  to  the  business  of  his 
**  office  as  mayor,  and  the  duties  thereof  were  performed  by 
the  proper  oflBcers  designated  by  the  charter,  who  received 
therefor  the  same  salary  that  the  mayor  himself  would  have 
been  entitled  to  receive.  A  demurrer  to  the  petition  was  sus- 
tained and  from  the  judgment  thereon  the  plaintiffs  appeal. 

(TOD 
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It  is  contended  for  the  appellants  that  the  mayor  of  St. 
Louis  is  not  entitled  to  the  salary  of  his  office  while  absent 
irom  the  city  on  purely  personal  business,  and  this  conten- 
tion is  based  on  section  17,  article  4,  of  the  charter,  which  reacl^ 
as  follows:  "The  president  of  the  council  shall  perform  the 
duties  of  mayor  whenever  and  so  long  as  the  mayor,  from  any 
cause,  is  unable  to  perform  his  official  duties.  If  the  mayor 
and  the  president  of  the  council  are  both  absent  from  thfc 
city,  or  otherwise  disabled  from  performing  the  duties  of  the 
mayor,  the  speaker  of  the  house  of  delegates  shall,  for  the  time 
being,  discharge  the  duties  of  said  office,  and  either  of  them, 
while  acting  as  mayor,  shall  receive  the  same  compensation  as 
the  mayor." 

It  is  well-settled  law  that  "a  public  oflScer  is  not  entitled 
"to  compensation  by  virtue  of  a  contract,  express  or  implied. 
The  right  to  compensation  exists,  when  it  exists  at  all,  as  a 

creature  of  law  and  as  an  incident  to  the  office 'The 

-salary  belongs  to  him  as  an  incident  to  his  office,  and  so  long 
as  he  holds  it;  and,  when  improperly  withheld,  he  may  sue 
for  and  recover  it.  When  he  does  so  he  is  entitled  to  its  full 
amount,  not  by  force  of  any  contract,  but  because  the  ]aw 
attaches  it  to  the  office'  '*:  Givens  v.  Daviess  Co.,  107  Mo. 
608,  610;  Fitzsimmons  v.  Brooklyn,  102  N.  Y.  536,  65  Am. 
Rep.  835;  State  v.  Walbridge,  153  Mo.  194. 

As  is  well  said  in  Throop  on  Public  Officers,  section  500, 
quoting  from  Robinson,  J.,  in  People  t.  Green,  5  Daly,  368, 
269:  "The  right  of  an  officer  to  his  fees,  emoluments,  or  sal- 
ary is  such  only  as  is  prescribed  by  statute;  and  while  he 
**  holds  the  office,  such  right  is  in  no  way  impaired  by  his  oc- 
casional or  protracted  absence  from  his  post,  or  neglect  of  his 
duties.  Such  derelictions  find  their  corrections  in  the  power 
of  removal,  impeachment,  and  punishment  provided  by  law. 
The  compensations  for  official  services  are  not  fixed  upon  any 
mere  principle  of  quantum  meruit,  but  upon  the  judgment 
and  consideration  of  the  legislature,  as  a  just  medium  for  the 
services  which  the  officer  may  be  called  upon  to  perform.  This 
may  in  many  cases  be  extravagant  for  the  specific  services, 
vrhile  in  others  they  may  furnish  a  remuneration  which  is 
wholly  inadequate.  The  time  and  occasion  may,  from  change 
of  circumstances,  render  the  service  onerous  and  oppressive, 
and  the  legislature  may  also  increase  the  duties  to  any  extent 
it  chooses;  yet  nothing  additional  to  the  statutory  reward  can 
■be  claimed  by  the  officer.     He  accepts  the  office  'for  better 
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or  worse';  and  whether  oppressed  with  constant  and  overbur- 
dening  cares,  or  enabled  from  absence  of  claim  upon  his  ser- 
vices to  devote  his  time  to  his  own  pursuits,  his  fees,  salary,  or 
statutory  compensation  constitutes  what  he  can  claim  therefor, 
and  is  yet  to  be  accorded,  although  he  performs  no  substantial 
service,  or  neglects  his  duties The  fees  or  salary  of  of- 
fice are  'quicquid  honorarium,'  and  accrue  from  mere  posses- 
sion of  the  office." 

Counsel  for  the  appellants  seem  to  concede  that  such  is 
the  law,  but  contend  that  the  rule  is  changed  by  the  provi- 
sion of  the  section  of  the  charter  aforesaid  which  devolves  the 
duties  of  the  mayor  upon  the  president  of  the  city  council  or 
upon  the  speaker  of  the  lower  house  of  delegates,  as  the  case 
may  be,  during  the  absence  of  the  mayor  from  the  city,  and 
provides  that  he,  while  acting  as  mayor,  "shall  receive  the 
same  compensation  as  the  mayor,"  which,  it  is  contended,  ought 
to  be  construed  to  mean  that  such  officer  is  to  receive  not  "the 
same  compensation  as  the  mayor,"  but  "the  compensation  of 
the  mayor."  In  order  to  sustain  this  contention,  we  would 
**  have  to  reconstruct  this  provision  of  the  section  by  strik- 
ing out  the  words  "same"  and  "as,"  and  inserting  the  word  "oP 
in  the  place  of  the  word  "as"  in  the  sentence.  We  know  of 
no  canon  of  construction  that  would  authorize  us  to  do  so. 
There  is  no  ambiguity  in  the  section.  Its  meaning  is  expressed 
in  clear  and  immistakable  language,  and  we  have  no  author- 
ity to  add  to,  or  to  take  from  it,  any  of  its  terms.  The  com- 
pensation of  the  mayor  is  thereby  made  the  standard  by  which 
the  compensation  of  the  officer  who  in  his  absence  acts  for 
him  is  to  be  measured,  and  nothing  more.  It  does  not  oper- 
ate upon  the  compensation  of  the  mayor  at  all,  and  it  is  not 
possible  to  give  it  any  other  force  or  meaning.  The  argument 
in  support  of  this  contention  might  be  well  enough  if  addressed 
to  the  law-making  power.  Its  force  may  have  been  appre- 
ciated by  the  framers  of  the  former  city  charter,  for  it  seems 
that  m  the  charter  of  1870,  by  section  9  of  article  5,  it  was 
provided  that  the  nresident  of  the  citv  council,  when  discharg- 
ing the  duties  of  the  mayor  during  his  absence  from  the  city, 
should  receive  "the  compensation  of  the  mayor,"  but  certainly 
was  not  appreciated  by  the  framers  of  the  present  charter  who 
^vith  this  provision  of  the  old  charter  before  them  deliberately 
eliminated  that  feature  thereof,  and  substituted  tlierefor  the 
present  provision.  It  was  entirely  within  their  power  to  so 
change  the  law   in  this  respect,  and  it  is  not  within  our  power 
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to  reverse  their  action.  Our  province,  in  the  absence  of  am- 
biguity, is  simply  to  construe  the  law  as  it  is  written.  And 
80  construing  it,  we  find  nothing  in  this  section  requiring  that 
any  deduction  should  be  made  from  the  salary  of  the  mayor, 
by  reason  of  his  absence  from  the  city  as  charged  in  the  peti- 
tion. The  circuit  court,  therefore,  committed  no  error  in  sus- 
taining the  demurrer,  and  its  judgment  thereon  is  aflSrmed. 

All  concur,  except  Marshall,  J.,  not  sitting. 


PUBLIC  OFFICE— NATURE  OF.— An  office  l8  a  delegation  of  a 
portion  of  the  sovereign  power  of  the  state;  it  is  not  created  by 
grant  nor  by  contract:  See  the  monographic  note  to  State  v.  Hocker, 
63  Am.  St.  Rep.  185,  on  what  are  public  offices. 

OFFICERS.— SALARY  is  an  incident  of  office  and  belongs  to  the 
person  holding  the  title  to  the  office:  State  v.  Carr,  129  Ind.  44,  28 
Am.  St  Rep.  163;  Ward  v.  Marshall,  96  CaL  165,  31  Am.  St  Rep.  198. 


STATE  V.  KEOKUK  AND  WESTERN"  RAILROAD  CO. 
[153  Missouri,  157.] 

TAXATION  OF  RAILROAD  PROPERTY  TO  PAY  RAIL- 
ROAD BONDS.— If,  under  the  law  in  force  at  the  time  that  a  rail- 
road is  built,  and  when  a  county  issues  its  bonds  to  be  exchanged 
for  stock  subscribed  by  the  county  in  such  railroad  company,  the 
property  of  the  company  in  the  county  is  liable  for  taxation  to  pay 
the  principal  and  interest  on  such  bonds,  it  remains  thus  liable  al- 
though such  bonds  are  refunded  and  reissued  for  the  same  debt 
after  the  railroad  property  has  changed  hands  and  passed  to  a  new 
owner,  and  althoujrh  the  law  may  have  been  changed  since  the  issue 
of  the  old,  and  before  the  issue  of  the  new,  bonds. 

TAXATION— "ALL  PROPERTY."— If  words  of  general  de- 
scription are  used  in  reference  to  taxation,  such  as  the  words  "all 
property,"  they  include  all  kinds  of  property  not  expressly  or  by 
necessai'y  Implication  excepted. 

TAXATION  OF  RAILROAD  PROPERTY  TO  PAY  RAIL- 
ROAD BONDS.— If  a  statute  provides  that  a  county  subscribing  for 
stock  in  a  railroad  company  shall  become  entitled  to  all  privileges 
granted  and  subject  to  all  liabilities  imposed  by  the  statute  or  the 
company's  charter,  and  that  it  is  authorized  to  levy  a  tax  on  all 
property  legally  taxable  for  county  purposes  to  raise  funds  to  pay 
such  subscription,  and  that  taxpayers  who  shall  have  paid  assess- 
ments for  such  subscription  shall  be  entitled  to  a  transfer  of  the 
county's  stock  equal  to  their  assessment,  the  property  of  the  rail- 
road company  lying  in  the  county,  and  whose  road  is  constructed 
while  such  statute  is  in  force,  is  subject  to  taxation  to  pay  county 
bonds  issued  to  pay  the  county's  subscriptioa  for  such  railroad 
stock. 
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P.  T.  Hughes  and  E.  Higbee,  for  the  appellant. 
Fogle  &  French  and  T.  W.  Baird,  for  the  respondent. 

*«i  VALLIANT,  J.  This  is  a  suit  for  delinquent  taxes 
assessed  for  the  year  1894  against  property  of  the  defendant 
corporation  in  Schuyler  county.  The  pleadings  are  in  du& 
form  and  the  cause  was  submitted  to  the  court  upon  the  fol- 
lowing agreed  statement  of  fact:  **Upon  the  consent  of  th& 
parties,  a  jury  was  waived  and  the  cause  submitted  to  the 
court  for  hearing.  It  was  agreed  in  open  court  by  both  par- 
ties tliat  this  is  a  suit  against  the  defendant,  the  Keokuk  and. 
Western  Railroad  Company,  for  taxes  levied  to  pay  interest 
on  county  bonds  of  said  Schuyler  county  issued  in  1892,  arl 
to  pay  the  interest  on  Liberty  township  bonds  of  said  county,, 
described  in  this  suit,  issued  in  the  same  year.  And  it  is  fur- 
ther agreed  that  all  the  necessary  steps  have  been  legally  taken 
for  the  assessment  and  levying  of  the  taxes  sued  for,  and 
that  there  is  no  dispute  as  to  the  amounts  of  the  taxes  sued 
for,  provided  that  the  court  shall  hold  that  the  plaintiff  is 
legally  entitled  to  recover  the  said  taxes  under  the  other  facts 
and  agreements  herein  made. 

**It  is  further  agreed  that  all  the  taxes  herein  sued  for  were 
levied  to  pay  interest  on  the  said  township  and  county  bonds; 
that  said  bonds  were  issued  by  said  county  on  behalf  of  itself 
and  said  Liberty  township  for  the  purpose  of  taking  up  and 
**^  exchanging  same  for  other  bonds  which  had  been  issued 
in  1871  by  said  county  and  township  and  delivered  to  the  Mis- 
souri, Iowa,  and  Nebraska  Railroad  Company  for  stock  sub- 
scribed and  taken  in  the  last-named  railway  company  to  aid 
said  company  to  then  construct  its  railway  through  said 
county,  and  said  bonds  were  received  and  disposed  of  and  the 
(proceeds  used  in  such  construction.  It  is  agreed  all  the  county 
bonds  in  suit  are  the  third  issue  of  the  original  bonds  issued 
for  stock  to  the  Missouri,  Iowa,  and  Nebraska  Railroad  and 
are  renewal  and  refunding  bonds. 

"That  the  railroad  was  constructed  and  completed  throught 
said  county  and  township  in  about  the  year  1871,  and  was^ 
operated  and  remained  in  about  the  same  condition  until  1886, 
when  the  said  railway  and  ita  franchise  were  purchased  by 
this  defendant,  the  Keokuk  and  Western  Railroad  Company, 
under  a  decree  of  foreclosure  and  sale  of  a  mortgage  placed 
upon  the  said  railway  and  franchise  by  the  said  Missouri,  lowa^ 
and  Nebraska  Railway  Company  in  the  year  1870. 
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"That  this  defendant  has  owned  and  operated  said  railway 
and  franchise  since  its  said  purchase  in  1886,  and  still  owns 
and  operates  the  same,  and  that  the  property  is  practically 
in  the  same  condition  as  when  purchased. 

"The  foregoing  stipulation  was  all  the  evidence  offered  or 
received  in  the  cause.  Whereupon  the  defendant  prayed  the 
court  to  declare  the  law  to  be  as  follows:  'The  court,  upon  the 
evidence  and  pleadings  in  this  case,  will  find  for  the  defendant/ 1 
which  declaration  the  court  refused  to  give,  to  which  refusal 
of  the  declaration  prayed  for  the  defendant,  by  its  counsel, 
did  then  and  there  at  the  time  except." 

The  finding  and  judgment  were  for  the  plaintiff  for  eleven 
hundred  and  twenty-eight  dollars  and  eighty-one  cents,  upon 
which  a  motion  for  new  trial  followed,  which  was  overruled, 
and  this  appeal  taken.  The  statement  of  the  case  on  behalf 
of  the  respondent  contains  a  history  of  the  transactions  re- 
lating to  the  county's  subscription,  issuance  of  original  and 
afterward  refunding  bonds,  foreclosure  sale  of  *®^  the  origi- 
nal railroad,  its  purchase  by  the  defendant,  etc.  But  appel- 
lant's counsel  in  their  supplemental  brief  object  to  those  de- 
tails as  no  part  of  the  record,  and  insist  that  the  review  of 
the  cas'e  on  this  appeal  should  be  limited  to  the  agreed  state- 
ment of  facts,  and  we  will  do  so. 

The  proposition  of  the  appellant  is  that  the  county,  having 
subscribed  to  the  capital  stock  of  the  railroad  company  to  as- 
sist in  the  construction  of  its  road,  has  no  right  to  include 
the  railroad  company's  property  in  the  assessment  levied  on 
property  in  the  county  to  pay  the  subscription;  that  although 
the  bonds  now  outstanding  to  pay  the  interest  on  which  this 
tax  is  sought  to  be  levied  are  refunding  bonds,  issued  after  the 
defendant  company  had  bought  the  property  of  the  old  com- 
pany, yet  they  represent  the  same  debt,  and  if  the  property 
in  the  hands  of  the  original  company  would  not  have  been 
liable  to  a  tax  to  pay  the  original  bonds,  it  would  not  be  liable 
in  the  hands  of  the  present  owner,  who  bought  it  subject  only 
to  burdens  it  bore  in  the  hands  of  the  original  owner;  and 
since  the  present  owner  was  not  a  party  to  the  refunding  con- 
tract, its  rights  could  not  be  affected  by  the  contract  made  be- 
tween the  county  and  the  then  holders  of  the  old  bonds. 

Appellant  is  right  in  its  contention  that  the  question  of  its 
liability  must  be  carried  back  to  the  original  contract  between 
the  county  and  the  original  railroad  company,  to  whose  capi- 
tal stock  it  became  a  subscriber.     If  the  property  of  the  railr 
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road  company  was  not  liable  to  a  tax  levied  to  pay  those 
bonds,  it  is  not  liable  to  a  tax  to  pay  these,  because  these  are 
but  the  novation,  of  those,  and  represent  the  county^s  liability 
to  pay  the  same  debt.  And  the  fact  that  these  bonds  may 
differ  in  their  tenns,  and  new  considerations  enter  into  them, 
cannot  affect  this  appellant,  who  was  no  party  to  that  contract. 
Nor  can  the  fact  that  the  law  of  the  state  may  have  been 
changed  since  the  issue  of  the  old  and  before  the  issue  of  new> 
bonds  make  any  difference,  for  the  state  cannot  pass  a  law' 
that  will  have  the  effect  to  impair  the  obligation  of  a  contract. 
****  All  contracts,  however,  are  to  be  construed  as  embracing 
the  law  applicable  to  them  at  the  time  they  are  made,  and  if 
the  law  at  that  time  subjects  a  contract  made  under  its  provi- 
sions to  changes  in  a  certain  particular  which  thereafter  may 
be  made  in  the  law,  such  change  would  not  impair  the  obliga- 
tion of  the  contract.  But  even  that  principle  would  not  help 
the  plaintiff  in  this  case  if  he  was  forced  to  rely  upon  it,  be- 
cause there  was  nothing  in  the  law  at  the  time  the  subscrip- 
tion was  made  that  rendered  the  contract  subject  to  change 
in  the  law. 

When  the  defendant  railroad  company,  appellant  here, 
bought  the  property  of  the  old  company  under  foreclosure 
sale,  this  bonded  debt  was  then  outstanding,  and  if  the  prop- 
erty was  not  then  liable  to  a  tax  to  be  levied  to  pay  it,  it  is 
not  liable  now.  This  company  a«  vendee  is  bound  in  this  re- 
spect by  the  contract  made  by  its  involuntary  vendor,  but  it  is 
not  bound  by  a  contract  made  by  the  county  with  the  subse- 
quent holder  of  the  bonds.  All  this  being  conceded  to  appellant 
brings  us  to  the  consideration  of  its  first  proposition,  viz.,  that 
under  the  law  as  it  was  at  the  date  of  the  county's  subscrip- 
tion the  railroad  company's  property  could  not  be  included 
with  the  other  property  in  the  county  taxed  to  pay  the  sub- 
scription. 

For  authorities  supporting  this  proposition  appellant  reliea 
chiefly  on  Applegate  v.  Ernst,  3  Bush,  648,  96  Am.  Dec.  273, 
followed  in  two  other  cases  in  that  state,  and  Murray  v.  Charles- 
ton, 96  IF.  S.  438.  There  are  also  two  Georgia  cases  refer- 
red to— Miller  v.  Wilson,  60  Qa.  505,  and  Mayor  etc.  t.  Jones, 
67  Ga.  489.  The  first  Georgia  case  referred  to  is  to  the  ef- 
fect that  under  an  act  of  the  legislature  authorizing  the  levy 
of  a  tax  on  "the  taxable  property  in  the  state,"  in  the  ab- 
sence of  exprppfl  words  includinpr  bonds  of  that  state,  and  in 
view  of  the  custom  that  had  theretofore  existed  not  to  include 
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them,  such  bonds  were  not  to  be  listed  for  taxation.  The 
second  Georgia  case  applied  the  same  principle  to  an  ordi- 
nance of  the  city  of  Macon,  in  reference  to  its  city  bonds. 
i«6  Those  decisions  do  not  go  to  the  extent  of  holding  that 
the  legislature  could  not  authorize  the  levy  of  a  tax  on  the 
state  bonds. 

In  Murray  v.  Charleston,  96  TJ.  S.  432,  the  city  of  Charleston 
had  borrowed  money  and  issued  its  bonds  in  payment  of  the 
same,  bearing  six  per  cent  interest,  which  were  held  by  a  resi- 
dent of  Germany.  The  city  passed  an  ordinance  to  levy  a 
tax,  and  included  those  bonds  in  the  list  for  taxation,  direct- 
ing the  tax  as  to  them  to  be  collected  by  the  city  treasurer, 
retaining  two  per  cent  at  the  time  of  paying  the  interest.  The 
court  held  that  to  allow  that  would  be  in  effect  simply  to 
reduce  the  obligation  to  pay  six  per  cent  interest  to  an  obliga- 
tion to  pay  only  four  per  cent,  and  that  therefore  the  ordi- 
nance was  obnoxious  to  that  provision  of  the  United  States 
constitution  which  forbids  a  state  to  pass  a  law  impairing  the 
obligation  of  a  contract.  In  that  case  the  court  say:  "Debts 
are  not  property.  A  nonresident  creditor  cannot  be  said  to  be, 
in  virtue  of  a  debt  due  to  him,  a  holder  of  property  within 
the  city;  and  the  city  council  was  authorized  to  make  assess- 
ments only  upon  the  inhabitants  of  Charleston,  or  those  hold- 
ing taxable  property  within  the  same.  To  that  extent  the 
supreme  court  of  the  state  has  decided  the  city  has  power 
to  assess  for  taxation.  That  decision  we  have  no  authority  to 
review.**  The  court  then  go  on  to  discuss  the  power  of  a  state 
to  tax  its  own  bonds  and  say:  "Is,  then,  property,  which  con- 
sists in  the  promise  of  a  state  or  of  a  municipality  of  a  state, 
beyond  the  reach  of  taxation?  We  do  not  affirm  that  it  is." 
The  court  then  quote  from  the  works  of  Alexander  Hamil- 
ton: "The  true  rule  of  every  case  of  property  founded  on  con- 
tract with  the  government  is  this:  It  must  first  be  reduced 
into  possession,  and  then  it  will  become  subject,  in  common 
with  other  similar  property,  to  the  right  of  the  government 
to  raise  contributions  upon  it.**  Two  cases  are  referred  to 
in  the  opinion.  Champaign  Co.  Bank  v.  Smith,  7  Ohio  St. 
42,  and  People  v.  Home  Ins.  Co.,  29  Cal.  533,  in  *««  which 
those  courts  held  a  tax  on  the  bonds  of  the  respective  states 
valid,  and  those  decisions  were  not  considered  in  conflict  with 
the  principle  decided  in  that  case.  If,  in  the  Charleston  case, 
the  owner  of  the  bonds  had  disposed  of  them  in  the  pur- 
chase of  real  estate  or  other  property  situate  in  the  dty,  un- 
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der  the  reasoning  of  the  court  in  that  case,  fuch  property 
would  clearly  have  been  subject  to  taxation  like  other  prop- 
erty in  the  city,  to  pay  those  bonds,  whilst  the  bonds  them- 
selves would  not  have  been. 

The  Kentucky  case — .Applegate  v.  Ernst,  3  Bush,  648,  96 
Am.  Dec.  272 — is  more  in  line  with  the  position  taken  by  ap- 
pellant than  any  other  authority  cited.  In  that  case  the  county 
had  subscribed  to  the  capital  stock  of  the  railroad  com]^any 
and  issued  bonds  in  payment  of  same  which  were  delivered 
to  the  railroad  company,  and  their  proceeds  used  in  construct- 
ing the  road  in  tha>t  county.  When  it  was  attempted  to  in- 
clude the  part  of  the  railroad  within  the  county  in  the  list 
of  property  subject  to  taxation  to  pay  those  bonds,  the  Ken- 
tucky court  held  that  such  could  not  be  done,  primarily  be- 
cause a  railroad  was  an  entirety  and  could  not  be  levied  on 
in  fragments,  and  having  held  the  tax  invalid  for  that  rea- 
son, then  it  proceeded  to  say  that  moreover  the  railroad  con- 
structed by  aid  of  the  subscription  could  not  be  made  liable 
to  contribiition  to  pay  the  subscription,  using  this  language: 
"If  liable  for  any  portion  of  that  subscription,  it  would,  to 
that  extent,  pay  the  debt  of  the  stockholders  or  remit  so  much 
of  the  amount  subscribed  to  itself,  and  consequently  would 

get  that  much  less  than  the  subscription  to  it  for  its  use 

To  tax  the  road  itself  for  that  selfish  purpose  would  be  repu- 
diation to  the  extent  of  the  tax."  This  case  was  afterward  ex- 
pressly overruled  as  to  the  first  ground  on  which  the  decision 
rested  (Franklin  County  Court  v.  Louisville  etc.  Ey.,  8-i  I\y. 
59),  but  has  been  followed  on  the  second  point  in  two  other 
Kentucky  cases,  cited  in  appellant's  brief.  The  learned  coun- 
sel for  appellant  in  their  brief  say  that  they  have  "searched 
the  books  in  vain  to  find  where  any  court  has  ever  ^*^  ques- 
tioned this  line  of  cases,"  etc.  If  the  reference  is  to  the 
Kentucky  cases,  it  would,  perhaps,  not  be  improper  to  say  that 
whilst  we  have  seen  no  cases  questioning  them,  we  have  not 
been  referred  to  the  decision  of  any  court  in  which  they  are 
followed,  although  their  justice  is  commended  in  Rorer  on 
Railroads,  1500.  A  further  quotation  from  the  Applegat^  case 
is:  "The  object  of  the  tax  enjoined  is  inconsistent  with  the 
obligations  of  the  county  of  Pendleton  to  pay  a  specific  sum 
for  stock  in  the  railroad,  to  aid  other  stockholders  to  make  and 
equip  the  road."  The  deduction  intended  to  be  drawn  from 
this  is  that  if  the  county  is  allowed  to  get  back  in  the  way  of 
taxation  on  the  railroad  any  part  of  the  subscription  price  of 
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its  stock,  it  gets  more  stock  than  it  pays  for,  and  is  placed  in 
a  position  of  advantage  over  other  stockholders  who  have  to 
pay  the  full  amount  for  their  stock  without  any  drawback. 
But  whatever  might  have  been  the  conditions  of  the  county'a 
subscriptions  under  the  Kentucky  statute,  the  result  of  in- 
equality above  indicated  would  not  be  reached  under  our  stat- 
ute. The  Kentucky  case  was  founded  on  a  statute  of  1859, 
and  was  decided  in  1868,  when  the  law  governing  rights  and 
liabilities  growing  out  of  noxmiy  subscriptions  to  the  capital 
stock  of  railroad  companies  had  not  been  as  thoroughly  tested 
by  experience  as  it  has  since.  We  have  no  doubt  the  Ken- 
tucky court  understood  its  own  statute  much  better  than  w& 
do,  and  that  its  decision  was  wise  and  just  as  an  interpreta- 
tion of  its  statute,  but  it  affords  us  no  assistance  in  the  inter- 
pretation of  our  statute,  which  possesses  some  important 
features  of  its  own. 

This  subscription  was  made  in  1871  to  the  Missouri,  Iowa, 
and  Nebraska  Railroad  Company,  and  the  law  of  this  state  as 
it  was  at  the  date  of  the  subscription  relating  to  or  affect- 
ing the  rights  and  liabilities  both  of  the  county  and  the  rail- 
road company  is  to  be  read  into  that  contract  as  a  part  of  it. 

In  section  18,  chapter  63  of  the  General  Statutes  of  1865 
is  the  provision  quoted  in  the  brief  of  appellant  to  the  effect 
that  *^  upon  the  making  of  the  subscription  the  county  shall 
become,  "like  other  subscribers  to  such  stock,  entitled  to  the 
privileges  granted,  and  subject  to  the  liabilities  imposed,  by 
this  chapter,  or  by  the  charter  of  the  company  in  which  such 
subscriptions  -shall  be  made" ;  and  continuing,  it  is  in  the  same 
section  further  provided  that,  in  order  to  raise  funds  to  pay 
the  subscription,  the  county  court  shall  "levy  a  special  tax 
upon  all  property  made  taxable  by  law  for  county  purposes," 
.etc.  And  at  that  time  section  16,  article  11,  of  the  constitu- 
'tion  declared:  **No  property,  real  or  personal,  shall  be  exempt 
from  taxation,  except  such  as  may  be  used  exclusirely  for  pub- 
lic schools,  and  such  as  may  belong  to  the  United  States,  to 
this  state,  to  counties,  or  to  municipal  corporations  within 
this  state."  These  provisions  of  the  statute  and  constitution 
are  a  part  of  the  contract  in  so  far  as  they  are  applicable  to  it. 
It  is  not  contended  by  appellant  that  its  property  sought  to 
be  subjected  to  this  tax  is  not  within  the  description  con- 
tained in  the  above  quotation  from  the  statute,  to  wit,  "prop- 
erty made  taxable  by  law  for  county  purposes";  indeed,  the 
counsel  for  appellant  in  their  second  brief  disclaim  that  it  is 
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exempt  from  general  taxation,  but  insist  that  it  is  exempt  from 
taxation  for  this  particular  purpose  only. 

When  the  legislature  undertook  to  empower  the  county  to 
raise  funds  to  meet  the  obligation,  it  specified  what  property 
should  be  subject  to  the  tax,  and  when  the  railroad  company 
accepted  the  county's  subscription  it  knew  from  what  source 
such  funds  were  to  come,  and  it  became  the  agreement  of  both 
parties  to  the  contract  that  all  property  coming  within  that 
description  should  be  subject  to  taxation  for  that  purpose. 
It  would  not  be  contended  that  there  would  be  any  incon- 
sistency with  the  county's  undertaking  or  any  impairment  of 
its  contract  if,  at  the  time  the  contract  was  entered  into,  the 
statute  had  expressly  said  that  for  the  purpose  of  raising  funds 
to  pay  the  subscription  the  county  court  should  'levy  a  spe- 
cial tax  upon  all  property  made  taxable  by  law  *^*  for  county 
purposes,"  including  the  property  of  the  railroad.  The  power 
of  the  legislature  to  make  such  a  provision  at  the  time  is  not 
questioned.  If  the  railroad  property  is  included  in  the  gen- 
eral description,  there  would  be  no  extra  force  given  to  the 
description  by  adding  that  it  is  intended  to  include  the  rail- 
road property.  Where  words  of  general  description  are  used, 
they  cover  ever3i;hing  of  that  kind  not  expressly  or  by  neces- 
sary implication  excepted.  The  learned  counsel  for  appellant 
say:  "The  railroad  would  have  been  bound  to  have  helped  pay 
such  subscription  if  the  legislature  had  plainly  said  so."  If 
the  legislature  had  a  right  to  include  the  railroad  property  in 
the  taxation,  it  had  no  right  to  exclude  it;  to  have  attempted 
to  do  BO  would  have  been  in  the  face  of  the  constitutional  pro- 
vision above  quoted. 

The  inequality  referred  to  in  discussing  the  Kentucky  cases, 
whatever  it  may  have  been  under  the  Statute  of  that  state,  is 
entirely  avoided  by  the  express  terms  of  our  statute,  under 
which  the  county  gets  no  more  stock  than  it  pays  for  and  pays 
as  much  as  any  other  shareholder  for  the  shares  it  acquires. 

Under  the  terms  of  section  19,  chapter  63,  of  the  Oenoral 
Statutes  of  18fi5,  when  any  property  owner  has  paid  the  tax 
assessed  against  his  property  for  the  county's  subscription  to 
the  railroad  stock,  he  is  entitled  to  a  certificate  from  the 
county  court  to  that  efTect,  which  certificate  is  transferable, 
and  when  one  obtains  sufTicient  of  such  certificates  to  equal 
in  amount  the  face  value  of  a  share  of  stock,  he  is  entitled  to 
present  them  to  the  railroad  company,  and  have  a  share  of  the 
county's  stock    transferred  to  him,  and  so  on  until    all  the 


712        State  v.  Keokuk  and  Western  R.  R.  Co.     [Missouri, 

county's  stock  is  taken  up  by  those  who  pay  the  tax.  When 
the  railroad  company  pays  its  tax  it  also  is  entitled  to  such  a 
certificate,  which  it  may  either  sell  or  keep  until  it  has  ac- 
cumulated enough  to  equal  in  amount  a  share,  and  then  have 
«  share  of  the  county's  stock  transferred  to  it.  A  corporation 
may  purchase  or  acquire  by  surrender  shares  of  its  own  stock, 
*'^**  to  be  reissued,  sold,  or  retired,  as  the  case  may  be:  Ck)ok 
on  Corporations,  4th  ed.,  sees.  29,  311;  Johnson  v.  Lullman, 
15  Mo.  App.  55;  affirmed,  88  Mo.  567;  Hill  v.  Atoka  Coal  Co., 
124  Mo.  153.  Thus,  for  every  hundred  dollars  of  tax  the  rail- 
-xoad  company  pays  toward  this  subscription,  if  that  be  the 
j)ar  value  of  the  stock,  it  is  entitled  to  a  share  of  same.  If, 
therefore,  the  total  amount  the  county  pays  for  all  the  stock  is 
•diminished  by  what  the  railroad  company  contributes,  the  total 
amount  of  stock  it  receives  for  the  use  of  its  taxpayers  other 
than  the  railroad  company  is  diminished  to  the  same  degree. 
T?here  was  a  clause  in  that  section  to  the  effect  that  individual 
subscribers  to  the  stock  should  be  credited  on  their  railroad 
tax  lists  with  the  amounts  paid  by  them  on  their  own  sub- 
scriptions, which  clause,  if  it  had  been  suffered  to  go  into  effect, 
would  have  resulted  in  depriving  the  railroad  company  to  that 
extent  of  the  benefit  of  the  county's  subscription.  But  this 
court  in  1885  held  that  clause  to  be  unconstitutional,  and  that 
«njust  feature  was  removed:  Cock  v.  Stewart,  85  Mo.  575.  As 
between  the  original  railroad  company  and  the  county  of 
Schuyler,  the  county  has  paid  with  its  bonds  the  full  price  of 
the  stock,  and  therefore  the  taxpayers  are  entitled  to  a  trans- 
:fer  of  certificates  of  stock  as  they  pay  their  taxes:  Spurlock  v. 
Pacific  R.  R.,  61  Mo.  319. 

The  theory  of  the  law  is  that  the  stock  is  the  equivalent  for 
the  price  paid  or  agreed  to  be  paid  for  it;  that  is  the  consid- 
•cration  that  supports  the  contract,  and  that  consideration  will 
-continue  to  support  it  even  though  the  stock  may  have  depreci- 
ated to  little  or  no  value.  The  sale  of  the  property  of  the 
-Missouri,  Iowa,  and  Nebraska  Railroad  Company  under  fore- 
tclosure  of  its  mortgage  in  1886  and  the  purchase  of  the  same 
•ty  the  defendant  company  may  have  had  a  very  depressing  in- 
'.fluence  in  the  market  on  the  value  of  the  stock  in  the  first- 
inamed  company,  but  that  does  not  affect  the  validity  of  the 
•contract  of  subscription  or  the  rights  of  the  taxpayers  growing 
out  of  it.  The  old  company  had  the  right  under  ^''^  the  orig- 
inal contract  of  subscription,  on  payment  of  its  tax  to  the 
^4imount  of  the  face  value  of  a  share  of  its  stock,  to  hare  a  share 
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of  the  company's  stock  transferred  to  it  When  that  contract 
was  made  it  was  perhaps  contemplated  that  that  stock  would 
be  worth  its  face  or  more,  and  if  it  had  been  so  the  company 
would  have  been  entitled  to  the  advantage.  The  present  com- 
pany stands  in  that  respect  in  the  shoes  of  the  old;  it  takes 
the  property  subject  to  the  tax,  and  has  the  right  to  demand 
g  transfer  of  the  county's  shares  in  the  old  company  when  it 
accumulates  certificates  showing  a  payment  of  taxes  in  suffi-i 
cient  quantity.  The  stock  may  not  be  as  valuable  now  as  it| 
was  at  one  time  hoped  it  would  be,  but  that  does  not  affect  the 
contract. 

We  hold,  therefore,  that  under  the  constitution  and  statutes 
of  this  state  in  force  in  1871  when  the  county  subscribed  to  the 
capital  stock  of  the  Missouri,  Iowa,  and  Nebraska  Railroad 
Company,  the  property  of  the  company  in  the  county,  includ- 
ing that  which  the  county's  subscription  helped  to  create  or 
construct,  which  was  subject  to  taxation  for  general  county 
purposes,  was  subject  also  to  taxation  to  pay  that  subscription. 
Having  reached  this  conclusion  upon  the  premises  laid  down 
by  appellant,  it  will  be  unnecessary  to  follow  the  counsel  for 
respondent  in  their  able  argument,  based  on  the  decision  of 
the  supreme  court  of  the  United  States  in  Keokuk  etc.  R.  R. 
Co.  T.  Missouri,  152  U.  S.  301,  relating  to  the  effect  to  be 
given  to  the  consolidation  of  the  Alexandria  and  Nebraska  with 
the  Iowa  Northwestern  Railroad  Company. 

The  judgment  of  the  circuit  court  is  affirmed. 

All  concur,  except  Sherwood,  J.,  who  is  absent 


A  RAILROAD  CANNOT  BE  TAXED  to  raise  funds  to  pay  the 
amount  of  a  county's  subscription  to  aid  In  building  the  road:  Apple- 
gate  V.  Ernst,  8  Bash,  618,  06  Am.  Dec.  272. 
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BEOYLES  V.  COX. 

[153  Missouri,  242.] 

HOMESTEADS— HEAD  OF  FAMILY.— An  unmarried  man 
living  on  his  own  land  with  his  mother,  sisters,  and  brother,  In  his 
own  house  and  contributing  to  their  support,  is  the  head  of  th« 
family,  and  entitled  to  a  homestead. 

HOMESTEADS-LIABILITY  FOR  DEBTS— SALE  AFTER 
DEATH  OF  HOMESTEAD  CLAIMANT.— A  homestead  is  not  lia- 
ble for  a  debt  contracted  after  its  Inception  and  during  its  con- 
tinuance, nor  can  It  be  sold  after  the  death  of  the  homestead  debtor 
to  pay  such  debt,  subject  to  the  occupancy  thereof  of  the  widow 
during  her  life  and  of  his  children  during  their  minority. 

Martin  &  Woolfolk,  for  the  appellant. 

Norton,  Avery  &  Young,  for  the  respondents. 

»**  MARSHALL,  J.  WnHam  S.  Cox  died  in  Lincoln  county 
in  August,  1896,  leaving  personal  property  of  the  value  of 
two  hundred  and  ninety-two  dollars,  and  fifty-eight  acres  of 
real  estate  of  the  value  of  thirteen  hundred  and  sixteen  dol- 
lars and  twenty-six  cents,  which  being  duly  appraised  by  ap- 
praisers appointed  by  the  probate  court,  as  of  the  value  stated, 
was,  by  order  of  that  court,  turned  over  to  his  widow,  the  de- 
fendant, Emma  Cox,  as  her  absolute  property,  and  letters  of 
administration  refused  "unless  on  application  of  creditors  or 
other  persions  interested  the  existence  of  further  or  other  prop- 
erty be  shown/' 

Thereafter,  in  1897,  the  plaintiff  applied  to  the  probate  court 
for  an  order  granting  letters  of  administration  on  said  estate, 
alleging  that  he  was  a  creditor  thereof.  On  a  hearing  that 
court  granted  the  application,  "holding  that  the  fee  in  the  ^'** 
homestead  of  the  widow  is  subject  to  the  payment  of  debts 
contracted  prior  to  the  amendment  of  the  homestead  act  by 
the  legislature  in  1895.**  Emma  Cox,  the  defendant,  appealed 
to  the  circuit  court,  and  that  court  held  that  William  S.  Cox, 
"at  his  death  or  since,  owned  no  property  subject  to  admin- 
istration," and  ordered  that  no  administration  be  had  upon 
his  estate.  From  this  judgment  the  plaintiff  appealed  to  thii 
court. 

The  land  in  controversy  was  a  part  of  the  estate  left  by  the 
father  of  William  S.  Cox  at  his  death,  some  time  prior  to  1861, 
and  was  the  portion  of  the  father's  estate  which  was  set  off  to 
W.  S.  Cox  by  the  voluntary  partition  between  the  heirs  in 
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1878.  At  that  time  W.  S.  Cox  was  unmarried  and  lived  on 
this  land,  and  his  mother  and  two  unmarried  sisters  and  a 
brother  lived  with  him  on  the  land,  and  continued  so  to  do 
until  the  death  of  the  mother  in  February,  1883,  the  marriage 
of  one  of  the  sisters  just  after  her  mother's  death,  and  the 
death  of  the  other  sister,  shortly  afterward.  Thereafter,  for 
eighteen  months,  W.  S.  Cox  lived  on  the  place  alone,  until  he 
married,  and  thenceforward  he  continued  to  live  on  it  with 
his  family  as  his  homestead  until  his  death  in  1896,  and  his 
widow  and  four  children  have  lived  on  it  ever  since.  A  "Mr.'* 
Smith,  witness  for  plaintiff,  testified  that  while  W.  S.  Cox  and 
his  mother,  sisters,  and  brothers  lived  on  the  land  he  did  not 
know  who  supported  the  family,  but  that  "Sumner**  (W.  S. 
Cox)  "said  they  all  contracted  their  own  debts  and  settled  them 
when  he  and  the  boys  and  the  old  lady  lived  there ;  the  old  lady 
paid  her  debts;  each  was  living  independent  of  the  other." 

Columbus  Cox,  one  of  the  brothers  of  W.  S.  Cox,  also  a  wit- 
ness for  plaintiff,  who  was  the  administrator  of  the  mother's 
estate,  testified  that  the  mother  left  a  horse,  some  cattle,  and 
"a  few  things  around  the  house,**  which  W.  S.  Cox  bought  at 
the  administrator's  sale;  that  at  the  time  his  mother  died 
"Sumner  and  two  sisters  were  living  there  then.  They  all 
lived  off  of  the  place.  Sumner  cultivated  the  farm  then. 
After  the  ***  division  and  Sumner  got  his  piece  of  land,  he 
and  the  two  girls  lived  on  it  with  mother  until  her  death  in 
1883.  One  of  the  girls  married  just  after  mother*8  death. 
Sumner  kept  bach  about  eighteen  months  before  he  was  mar- 
ried in  1884.     After  he  married  he  lived  on  the  place  until 

he  died  last   year.     He  left  a  wife  and  four  children 

Sumner  and  the  girls  kept  house;  mother  helped  along;  she 
attended  to  the  housekeeping;  the  bills  were  all  run  together 
and  all  paid  together.     We  all  worked  and  made  the  money.'* 

This  same  witness  further  testified  as  follows:  "Q.  Your 
mother  and  sisters  and  you  would  contract  your  own  bills  and 
pay  your  own  debts?  A.  No,  sir.  Q.  Did  your  brother  pay 
any  bills  for  your  mother?  A.  The  way  that  was  done,  the 
bill  was  all  run  together,  everything  they  bought.  Q.  All  pay 
together?  A.  Yes,  sir;  everything  was  carried  on  in  his  name, 
and  he  done  the  paying.  Q.  Each  of  you  contributed  your 
part?  A.  We  worked  and  made  the  money.  Q.  He  done  it? 
A.  Tie  was  the  head  of  the  family.  Q.  The  old  lady  paid  her 
bills,  too?    A.  No,  sir;  that's  the  way  it  was  paid.     Of  course. 
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they  raised  chickens.  Q.  Your  mother  did  not  contract  any 
store  bills  in  her  own  name?    A.  No,  sir." 

Fred  Cox,  a  brother  of  the  deceased  and  a  witness  for  de- 
fendants, testified;  "Sumner  was  the  head  of  the  family,  and 
supported  the  family;  after  mother's  death  he  remained  there; 
sisters  lived  with  him  a  month  after;  Sumner  lived  there  alone 
eighteen  months  and  then  married  and  lived  there  until  he 
died.     Left  his  wife  and  four  children;  they  are  occupying  the 

premises Sumner  provided  everything    and  supported 

the  family.  "When  I  lived  there  the  boys  all  worked  together 
and  supported  the  family." 

The  plaintiff  holds  a  note  made  by  W.  S.  Cox,  dated  March 
16,  1883,  for  one  hundred  and  fifty  dollars,  payable  one  day 
after  date,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
compounded  ^^'^  annually,  on  which  there  is  a  credit  of  fifty 
dollars,  March  1,  1886,  and  one  hundred  dollars,  November  26, 
1887. 

No  declarations  of  law  were  asked  or  given.  Appellant  here 
asserts  two  propositions  of  law:  1.  That  W.  S.  Cox  was  not 
entitled  to  a  homestead  in  the  land,  because  he  was  not  the 
head  of  a  family  or  a  housekeeper  at  the  time  the  land  was 
acquired,  in  1878,  or  at  the  time  the  debt  to  plaintiff  was  con- 
tracted, in  1883;  and  2.  That  if  Cox  was  entitled  to  a  home- 
stead at  all  it  was  under  the  act  of  1875  (Laws  1875,  p.  60), 
which  at  his  death  became  assets  of  his  estate  and  liable  to  sale, 
subject  to  the  life  use  of  the  widow  and  the  minor  children 
until  their  majority,  and  the  plaintiff,  as  his  creditor,  has  an 
interest  in  the  homestead,  and  that  the  homestead  act  of  1895 
(Laws  1895,  p.  186),  so  far  as  it  operates  upon  debts  in  exist- 
ence at  that  time,  "violates  the  constitution  prohibiting  the 
enactment  of  laws  impairing  the  obligation  of  a  contract,"  both 
of  which  propositions  were  called  to  the  attention  of  the  trial 
court  in  the  motion  for  a  new  trial. 

This  being  a  proceeding  at  law,  and  no  declarations  of  law 
being  asked  or  given  by  the  trial  court,  and  the  facts  not  being 
agreed  upon  or  the  evidence  wholly  documentary,  we  might 
content  ourselves  with  merely  aflfirming  the  judgment  below 
for  this  reason  (Sieferer  v.  St.  Louis,  141  Mo.  593),  but  as  there 
is  no  sub?tantial  conflict  in  the  evidence  as  to  the  facts,  it  pre- 
sents, practically,  a  simple  question  of  law,  and  we  shall  so 
treat  it. 

From  1878  to  February,  1883,  when  his  mother  died,  William 
S,  Cox  owned  the  land  in  question.     His  mother,  two  sisters. 
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and  at  least  one  brother  lived  with  him  on  the  land.  They 
all  worked,  in  one  capacity  or  another,  much  as  the  members 
of  a  man's  family  living  in  the  country  usually  do.  Both  of 
his  brothers,  one  a  witness  for  and  the  other  against  his  widow 
and  children,  testify  that  he  was  the  head  of  the  family;  that 
all  the  bills  were  made  in  his  name,  but  ^'^^  that  all  the  rela- 
tives worked  to  help  make  the  money  that  paid  the  bills.  As 
against  this  testimony  is  that  of  Mr.  Smith,  a  neighbor  of  de- 
ceased, who  testified  on  behalf  of  the  plaintiff  that  he  did  not 
know  who  supported  the  family,  but  that  Sumner  (the  deceased) 
said  they  all  contracted  their  own  debts  and  settled  them,  each 
living  independent  of  the  other.  As  Cox  was  dead,  of  course 
this  could  not  be  contradicted.  But  the  fact  remains  that  they 
all  lived  on  Cox's  land  and  in  his  house,  and  to  this  extent,  at 
least,  h«  contributed  to  the  support  of  his  mother  and  sisters 
and  brothers,  and  was  therefore  a  housekeeper  or  the  head  of 
ft  family  within  the  meaning  of  the  statute:  Finnegan  v.  Prinde- 
ville,  83  Mo.  517.  It  is  not  essential  that  a  man  shall  be  a 
married  man  to  be  the  head  of  a  family ;  it  is  enough  to  satisfy 
the  statute  if  he  contributes  in  part  to  the  support  of  those 
who  have  a  moral,  though  not  a  legal,  claim  upon  him:  State 
V.  Kane,  42  Mo.  App.  253 ;  Wade  v.  Jones,  20  Mo.  76,  61  Am. 
Dec.  584;  Duncan  v.  Frank,  8  Mo.  App.  286.  A  married  man 
is  the  head  of  a  family  even  when  his  wife  has  left  him  and 
he  has  no  children:  Brown  v.  Brown,  68  Mo,  388;  Whitehead 
V,  Tapp,  69  Mo.  415.  So,  too,  if  he  lives  on  the  land  with  his 
two  children,  who  are  of  age  and  work  for  him  without  wages 
and  look  up  to  him  as  such:  Bank  of  Versailles  v.  Guthrey, 
127  Mo.  189,  48  Am.  St.  Rep.  621.  It  is  sufficient  if  he  "con- 
trols, supervises,  and  manages  the  affairs  about  the  house," 
and  it  is  not  necessary  that  he  shall  be  "a  father  or  a  husband": 
Ridenour-Baker  Grocery  Co.  v.  Monroe,  142  Mo.  170. 

Under  this  rule  and  these  facts  it  is  too  clear  for  dispute 
that  William  S.  Cox  became  the  head  of  a  family  in  1878 
(Finnegan  Y.  Prindeville,  83  Mo.  517),  and  continued  so  to  be 
thereafter  until  the  time  of  his  death,  and  was  such  at  the  time 
he  contracted  the  debt  to  plaintiff  in  March,  1883:  Beckmann 
V.  Meyer,  76  Mo.  333.  Being  the  head  of  a  family  and  the 
owner  and  occupant  of  the  land  as  a  homostend  long  prior  to 
contracting  the  debt,  the  plaintiff  acquired  no  **•  interest  in 
the  land  or  right  to  look  to  it  as  fecurity  for  his  money  when 
the  loan  was  made,  or  to  have  it  sold  subject  to  the  homestead 
rights  of  his  widow  and  children:  Bank  of  Versailles  T.  Guth- 
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rey,  127  Mo.  189,  48  Am.  St.  Eep,  621,  which  case  overrules, 
expressly,  Schaffer  v.  Beldsmeier,  107  Mo.  314,  and  Miller  v. 
Leeper,  120  Mo.  466. 

Of  course,  a  homestead  is  not  exempt  as  against  debts  exist- 
ing at  the  time  it  is  acquired:  State  y.  Diveling,  66  Mo.  375; 
Buck  V.  Ashbrook,  59  Mo.  200;  Stivers  v.  Home,  62  Mo.  473; 
Berry  v.  Ewing,  91  Mo.  395.  But  in  this  case  the  debt  to  the 
plaintiff  was  not  created  until  March,  1883,  and  the  homestead 
had  been  acquired  and  established  in  1878  and  kept  up  con- 
tinuously thereafter  until  his  death  in  1896.  So  that  this  is 
an  after-created  debt,  for  the  payment  of  which  the  homestead 
was  not  subject  to  levy,  attachment,  or  sale  during  his  lifetime 
and  in  which  the  plaintiff  creditor  had  no  interest,  but  which 
the  testator  might  have  sold  during  his  life  and  a  perfect  title 
would  have  passed  to  the  purchaser  so  far  as  any  right  of  hia 
creditors  was  concerned. 

The  point  of  plaintiff's  contention,  however,  is  that  under 
the  act  of  1875  the  homestead,  upon  the  death  of  the  head  of 
the  family  passed  to  the  widow  and  children,  "without  being 
subject  to  the  payment  of  the  debts  of  the  deceased,  unless 
legally  charged  thereon  in  his  lifetime,  until  the  youngest  child 
shall  attain  its  legal  majority  and  until  the  death  of  such 
widow,  and  such  homestead  shall,  upon  the  death  of  such  house- 
keeper or  head  of  a  family,  be  limited  to  that  period.  But 
all  the  right,  title,  and  interest  of  the  deceased  housekeeper  or 
head  of  a  family  in  the  premises,  except  the  estate  of  the  home- 
stead thus  continued,  shall  be  subject  to  the  laws  relating  to 
devise,  descent,  dower,  partition,  and  sale  for  the  payment  of 
debts  against  the  estate  of  the  deceased,"  etc.,  whereas  by  the 
act  of  1895  the  homestead,  upon  the  death  of  the  head  of  a 
family,  passed  to  the  widow  and  children,  "and  shall  continue 
for  their  benefit  without  being  subject  ^'^  to  the  payment  of 
the  debts  of  the  deceased,  unless  legally  charged  thereon  in  his 
lifetime,  until  the  youngest  child  shall  attain  its  legal  majority 
and  until  the  death  of  such  widow;  that  is  to  say,  the  children 
shall  have  the  joint  right  of  occupation  with  the  widow  until 
they  shall  arrive  respectively  at  their  majority,  and  the  widow 
shall  have  the  right  to  occupy  such  homestead  during  her  life 
or  widowhood,  and  upon  her  death  or  remarriage  it  shall  pass 
to  the  heirs  of  the  husband,"  etc.,  and  it  is  claimed  that  the 
act  of  1895  takes  away  the  right  which  a  creditor  has  under 
the  act  of  1875  to  sell  the  homestead  during  the  life  of  the 
rwidow  or  minority  of  the  children,  subject  to  the  homestead 
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rights  of  the  widow  and  children,  and  hence  a  vested  right  in 
a  remedy  to  collect  the  debt,  which  was  as  much  a  part  of  the 
contract  as  the  debt  itself,  was  taken  away,  and  the  obligation 
of  the  contract  was  thus  impaired. 

This  contention  is  untenable.  This  court  held  that  under 
the  act  of  1875  the  property  could  not  be  sold  for  the  pay- 
ment of  debts  during  the  life  of  the  head  of  a  family  subject 
to  such  homestead  right,  and  that  such  attempted  sale  passed 
no  title  to  the  purchaser:  Bank  of  Versailles  v.  Guthrey,  127 
Mo.  189,  48  Am.  St.  Rep.  C21;  Macke  v.  Byrd,  131  Mo.  682, 
62  Am.  St.  Rep.  649;  Ratliff  v.  Graves,  132  Mo.  76.  The  same 
principle  forbids  the  sale  thereof  during  the  life  of  the  widow 
or  the  minority  of  the  children.  It  has  also  been  held  that 
during  the  last-named  period  the  homestead  cannot  be  par- 
titioned under  the  act  of  1875:  Rhorer  v.  Brockhage,  86  Mo. 
544;  Huf Schmidt  v.  Gross,  112  Mo.  660.  No  distinction  was 
made  in  the  act  of  1875  between  a  partition  and  a  sale  for  the 
payment  of  debts  during  the  extended  continuance  of  the 
homestead  rights  in  the  widow  and  children,  and  the  same  rea- 
son which  forbids  the  one  likewise  prohibits  the  other. 

In  Skouten  v.  Wood,  57  Mo.  380,  it  was  held  that,  under  the 
homestead  law  of  1865,  the  widow  took  a  fee  simple  absolute 
in  the  homestead,  subject  to  the  homestead  rights  of  the  *** 
children,  and  that  on  her  death  the  estate  would  go  to  her  heirs 
to  the  exclusion  of  his  heirs.  In  this  holding  the  decisions  of 
the  supreme  court  of  Vermont,  from  which  state  our  statutes 
were  taken,  were  followed.  But  since  the  passage  of  the  act 
of  1875  providing  that,  subject  to  the  homestead  rights  of  the 
widow  and  children,  the  homestead  should  be  subject  to  the 
laws  of  devise  and  descent,  it  has  been  held  the  widow  takes 
a  life  estate  in  the  homestead,  the  children  have  an  estate  in 
the  use  during  their  minority,  and  after  the  widow's  death 
and  tbe  children's  majority  the  estate  passes  to  the  heirs  of 
Ibe  husband:  Hufschmidt  v.  Gross,  112  Mo.  657.  And  this  is, 
practically,  the  change  which  the  act  of  1895  makes  in  the  act 
of  1875,  for  whilst  the  act  of  1875  provides  expressly  that  sub- 
ject to  the  homestond  rights  of  the  widow  and  children  the 
property  should  be  subject  to  the  laws  of  devise,  descent,  dowor, 
partition,  and  sale  for  the  pavment  of  debts  against  the  estate 
of  the  deceased,  and  whilst  this  provision  is  omitted  from  the 
act  of  1895,  and  instead  thereof  it  is  provided  that  upon  the 
death  or  remarriage  of  the  widow,  and  upon  the  youngest  child 
attaining  its  majority,  the  property  shall  pass  to  the  heirs  of 
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the  husband,  the  result  is  the  same  under  both  acts,  as  under 
neither  could  the  property  be  sold  for  the  debts  of  the  deceased 
or  partitioned  during  the  continuance  of  the  extended  home- 
stead rights,  and  under  both  it  would,  at  the  termination  of  the 
extended  homestead  rights,  become  assets  descended  from  the 
ancestor  to  his  heirs,  which  would  be  subject  to  the  payment, 
at  the  expiration  of  such  time,  of  his  debts. 

The  construction  placed  upon  the  act  of  1875  was  as  much 
a  part  of  plaintiff's  contract  as  any  other  part  of  it,  and  as 
under  that  construction  of  the  act  of  1875  he  had  no  vested 
right  in  the  remedy  to  sell  the  homestead  for  the  payment  of 
the  debts  of  the  husband  during  the  life  of  the  widow  or  the 
minority  of  the  children,  and  as  the  act  of  1895  was  to  the 
same  effect,  it  follows  that  the  act  of  1895  took  away  *"*  no 
rights  or  remedies  which  the  plaintiff  had  when  the  contract 
was  made,  and  hence  that  such  act — of  1895 — does  not  violate 
the  constitutional  inhibition  against  the  passage  of  laws  impair- 
ing the  obligation  of  a  contract. 

The  judgment  of  the  circuit  court  was  right  and  it  is  af- 
firmed. 

All  concur. 


HOMESTEAD— HEAD  OF  FAMILY.— An  unmarried  man  whose 
Indigent  mother  and  sisters  live  with,  and  are  supported  by,  him  is 
the  head  of  a  family,  within  the  meaning  of  homestead  laws:  See 
the  monographic  note  to  Wilie  v.  Garner,  70  Am.  St  Rep.  109,  on 
who  is  the  head  of  a  family. 

HOMESTEAD,  WHEN  TERMINATES.— As  against  creditors,  a 
homestead  held  by  a  widow  in  her  deceased  husband's  estate  does 
not  expire  until  her  death:  Holloway  v.  HoUoway,  86  Ga.  576,  22 
Am.  St.  Rep.  484;  and  an  order  of  a  probate  court  directing  the  sale 
of  the  homestead  of  a  decedent  is  void,  if  made  during  the  minoiity 
of  his  children,  or  while  his  widow  is  unmarried  and  has  not  aban- 
doned the  homestead  nor  acquired  any  other  in  her  own  right: 
Bond  T.  Montgomery,  56  Ark.  563,  85  Am.  St  Rep.  119. 
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GRATTIS  T.  KANSAS    CITY,    PITTSBURG,  AND  GULP 

RAILROAD  COMPANY. 

[153  Missouri,  380.] 

MASTER  ANi)  SERVANT— VICE-PRINCIPALS.— Whethfer 
an  employe  is  a  vice-principal  depends  upon  his  authority  to  repre- 
sent the  master. 

MASTER  AND  SERVANT  —  FELLOW-SERVANTS.— The 
conductor,  engineer,  and  fireman  on  the  same  railroad  train  are 
fellow-servants. 

-  MASTER  AND  SERVANT  —  PBLIX)W-SBRVANTS— LIA- 
BILITY FOR  INJURY  TO.— The  conuuctor,  engineer,  and  fireman 
on  the  same  train  are  fellow-servants,  and  in  case  of  injury  to  a 
fireman  caused  by  an  open  switch,  and  the  failure  of  the  engineer 
to  observe  the  rules  of  the  railroad  company  and  stop  his  ti-ain 
after  express  notice  from  the  fireman  of  the  danger,  the  fireman 
cannot  recover  from  the  company  for  his  Injury,  in  the  absence  of 
proof  of  the  incompetency  of  the  engineer,  although  the  fireman 
was  helpless  to  stop  the  train.  He  assumed  the  risk  when  he  en- 
tered the  employment. 

MASTER  AND  SERVANT  —  FELLOW-SERVANTS— LIA- 
BILITY FOR  INJURY  TO.— The  conductor,  engineer,  and  fireman 
on  a  railroad  train  are  fellow-servants,  and,  in  case  of  injury  to  a 
fireman  caused  by  an  open  switch,  and  the  failure  of  the  engineer 
to  stop,  the  conductor's  slimal  to  the  pngineer  to  go  ahead  just  be- 
fore the  accident  does  not  have  the  effect  of  suspending  or  waiving 
the  rules  of  the  company  requiring  ail  traiumeu  to  observe  targets 
and  danger  signals  at  switches,  and  in  case  of  doubt  to  stop,  so  as 
to  make  the  company  liable  foi:  the  injury  to  the  fireman. 

MASTER  AND  SERVANT  — SAFE  MACHINERY.— The 
master  cannot  be  deemed  guilty  of  negligence  if  he  furnishes  his 
servant  with  machinery  and  appliances  reasonably  safe  when  used 
in  the  manner  they  are  intended  to  be  used,  but  which  may  become 
dangerous  if  their  use  Is  perverted  by  the  servant 

Trimble  &  Braley,  Benton  &  Sturgis,  and  J.  A.  Eaton,  for 
the  appellant. 

Cravens  &  Cravens  and  E.  H.  Stiles,  for  the  respondent. 

*»*  MARSHALL,  J.  The  following  opinion  of  Division  No. 
One  is  hereby  adopted  as  the  opinion  of  the  court  in  Bank. 

Gantt,  C.  J.,  Sherwood  and  Valliant,  JJ.,  concur. 

Burgess  and  Robinson,  JJ.,  concur  in  the  judgment  of  re- 
versal, on  the  ground  that  the  negligence  of  the  engineer  \ras 
the  cause  of  the  injury,  and  that  the  engineer  and  fireman  were 
****  fellow-servantB,  but  do  not  regard  the  "departmental  doc- 
trine" as  involved  in  the  case. 

Brace,  J.,  dissents. 

It  is  therefore  ordered  that  the  Jurlgifheht  bf  the  cfrcuil  ebtirl 
be  reversed. 

Am.  Bt  R«p.  Vol.  LXXVII.-4S 
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IN   DIVISION   NO.    OHB. 

MARSHlA-LL,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries  received  by  plaintiff  at  McElhaney  switch,  in 
Newton  county,  Missouri,  between  the  hours  of  1  and  2  o'clock 
P.  M.  on  July  12,  1894.  The  petition  charges  that  it  was  a 
switch  station  where  trains  stop  only  when  signaled;  that 
there  is  a  sidetrack  on  the  east  side  of  the  main  track  long 
enough  to  hold  eleven  standard  freight  stock-cars;  that  at 
each  end  of  the  sidetrack  there  was  a  switch  post  placed  on  the 
east  side  of  the  main  track  instead  of  the  west  side,  each  post 
being  about  six  feet  and  four  inches  from  the  east  rail  of  the 
main  track  and  used  to  work  the  switch;  that  the  switch  posts 
have  targets  placed  on  their  tops,  one  side  being  painted  red 
and  the  other  white,  so  that  the  color  indicates  whether  the 
switch  is  thrown  to  connect  with  the  switch  or  with  the  main 
track — ^the  red  signifying  that  the  connection  is  with  the 
switch  and  the  white  that  it  is  with  the  main  track,  and  that 
when  the  red  appears  it  is  dangerous  for  trains  to  attempt  to 
pass  over  from  the  opposite  direction;  that  on  July  12,  1894, 
the  switch  or  sidetrack  was  full  of  empty  freight-cars,  there 
being  eleven  standard  freight-cars  on  it,  which  were  put  there 
by  defendant  on  July  11,  1894,  ."making  it  impossible  to  see 
the  target  on  the  switch  post  at  the  south  end  of  the  switch 
track  by  those  seated  in  engine  cabs  of  trains  moving  south 
along  said  place  until  within  sixty  or  eighty  feet  of  said  switch 
post;  that  the  ties  supporting  the  main  track  at  the  south  end 
of  the  sidetrack  were  rotten  and  would  not  hold  the  spikes  that 
were  intended  to  hold  the  rails  in  place;  that  at  the  south  end 
of  the  switch  track"  was  what  is  known  as  "a  *stub-rail*  switch, 
an  old  and  abandoned  and  extremely  dangerous  and  hazardous 
''^''  character  of  switch,  long  since  discarded  by  all  practical 
railroad  men,  and  especially  dangerous  and  unsafe,  under  the 
circumstances,  with  the  switch  post  and  target  on  the  east  side 
of  the  main  track ;  that  the  lock  maintained  on  said  switch  was 
weak  and  old  and  insufficient  to  hold  the  same";  that  plaintiff 
was  employed  as  fireman  on  a  train  that  was  going  from  Pitts- 
burg, Kansas,  to  Siloam,  Arkansas,  and  when  the  train  ap- 
proached McElhaney  flag  station,  going  south,  it  was  traveling 
at  the  rate  of  about  fifteen  miles  an  hour,  and  when  it  neared 
the  south  end  of  the  switch  it  was  discovered  that  the  switch 
was  thrown  for  the  sidetrack,  which  left  the  end  of  the  main 
track  at  the  switch  open  to  this  train,  going  south;  that  this 
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could  not  have  been  discovered  sooner  because  the  cars  on  the 
sidetrack  obstructed  the  view  of  the  switch  post  and  target 
from  plaintiff  and  the  .engineer  on  the  engine;  that  if  the  cars 
on  the  sidetrack  had  not  obstructed  the  view  or  if  the  target 
had  been  on  the  west  side  of  the  track  it  could  have  been  seen 
for  a  quarter  of  a  mile  before  reaching  the  end  of  the  switch; 
that  as  soon  as  plaintiff  discovered  that  the  switch  was  open 
he  notified  the  engineer,  who  tried  to  stop  the  engine  but  could 
not  do  so  in  time,  and  the  engine  was  thrown  from  the  track, 
the  rotten  ties  gave  way,  and  the  engine  was  thrown  over  on 
its  side;  that  when  plaintiff  saw  his  imminent  danger  he  jumped 
from  the  cab  of  the  engine;  that  the  engine  was  old,  worn  out 
and  defective,  and  unfit  for  use,  and  the  "pops,"  attached  to 
the  engine  on  the  top  of  the  steam  dome,  being  defective  and 
out  of  repair,  flew  out  and  the  steam  escaped  and  scalded  and 
burned  plaintiff  over  his  whole  body. 

Plaintiff  then  sets  out  the  negligence  of  the  defendant  to  be 
"in  permitting  the  empty  cars  to  be  and  remain  on  the  side- 
track or  switch  aforesaid,  and  thereby  preventing  plaintiff  and 
said  engineer  [who  was  killed]  from  seeing  the  signal  target  of 
the  switch,  which  would  advise  them  of  the  danger  on  account 
of  said  switch  or  track  being  moved  out  of  place;  ^®®  in  having 
said  switch  rods  and  targets  on  the  east  side  of  said  main  track 
instead  of  on  the  west,  where  it  ought  to  have  been  for  the 
appliance  to  be  reasonably  safe,  and  where  proper  and  ordinary 
railroading  required  them  to  be  placed,  and  where  a  person  in 
the  exercise  of  ordinary  care  and  foresight  would  in  view  of 
the  great  danger  involved  have  placed  them;  in  having  at  that 
place  an  unsuitable  and  unsafe  'stub-rail'  switch  instead  of  a 
*split'  or  'spring*  switch,  which  latter  are  entirely  free  from 
the  danger  which  produced  this  accident,  and  which  ordinary 
care  and  foresight  on  the  part  of  the  defendant  would  have 
caused  it  to  provide;  in  permitting  said  engine  to  be  out  of 
repair,  and  said  'pops*  to  be  and  remain  loose,  out  of  repair, 
and  unsafe  and  in  a  dangerous  condition  as  above  stated;  in 
having  on  said  switch  post  an  unsuitable  and  unsafe  lock.** 

The  answer  admitted  defendants*  incorporation  and  owner- 
chip  of  the  road,  and  also  the  allegations  as  to  the  character, 
purpose,  and  working  of  the  switch,  and  denied  the  other  alle- 
gations of  the  petition.  It  then  pleaded  contributory  negli- 
gence of  plaintiff  and  the  engineer,  and  averred  that  it  was  the 
duty  of  the  plaintiff  and  the  engineer  to  see  that  the  switch 
was  correctly  set  and  the  track  clear  before  attempting  to  pass 
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over  it,  and  that  they  failed  to  exercise  ordinary  care  in  not 
stopping  the  engine  where  the  cars  on  the  sidetrack  obstructed 
the  view  of  the  target  nntil  they  could-  ascertain  whether  the 
track  was  safe  to  pass  over;  that  plaintiff  knew  the  character  of 
the  switch  and  the  condition  of  the  engine,  and  that  notwith- 
standing they  ran  the  train  over  the  switch  at  a  high  rate  of 
speed  and  caused  the  accident;  that  plaintiff  and  the  engineer 
were  in  possession  of  the  rules  of  the  company  defining  and 
prescribing  their  duties,  one  of  which — No.  65 — was:  "A  signal 
imperfectly  displayed,  or  the  absence  of  a  signal  at  a  place 
where  a  signal  is  usually  shown,  must  be  regarded  as  a  danger 
signal."  Another — No.  78— was:  "All  signals  must  be  used 
®*®  strictly  in  accordance  with  the  rules,  and  trainmen  and 
engineers  must  keep  a  constant  lookout  for  signals."  Another 
— No.  121 — ^was:  "In  all  cases  of  doubt  or  uncertainty,  take  the 
safe  course  and  run  no  risks.*'  That  plaintiff  and  the  engineer 
violated  said  rules  by  not  stopping  the  train  when  they  could 
not  see  the  signals. 

The  reply  was  a  general  denial,  but  during  the  trial  it  was 
amended  so  as  to  allege  that  when  the  train  approached  Mc- 
Elhaney  station,  it  slowed  up  with  the  intention  of  stopping 
there  and  at  a  point  a  short  distance  north  of  the  end  of  the 
switch,  and  had  almost  stopped,  when  the  conductor  ordered 
the  engineer  not  to  stop,  but  to  go  on,  which  was  done  against 
plaintiff's  protest,  and  he  was  powerless  to  prevent  it  or  other- 
wise protect  himself. 

The  trial  disclosed  the  facts  to  be  that  the  plaintiff,  about 
June  1,  1894,  began  to  run  as  a  fireman  on  the  local  freight 
train  between  Pittsburg,  Kansas,  and  Siloam  Springs,  Arkan- 
sas, and  with  the  exception  of  a  few  days  made  daily  trips,  and 
in  doing  so  passed  this  switch  every  day.  The  train  crew  on 
the  day  of  the  accident  were  Jay  Traver,  engineer,  George 
Bartholic,  conductor,  J.  A.  Cellar,  brakeman,  and  plaintiff, 
fireman.  There  were  two  local  freight  trains  running  daily, 
one  each  way,  between  Pittsburg  and  Siloam.  They  usually 
met  at  Donahue,  a  station  four  miles  north  of  McElhaney 
switch.  On  this  day  the  south-bound  train,  on  which  plaintiff 
.  was  fireman,  was  late,  and  hence  the  freight  train  met  at  Ne- 
osho, between  12  and  1  o'clock  P.  M.  The  accident  occurred 
between  1  and  2  P.  M.  The  running  time  between  Neosho  and 
McElhaney  was  fifteen  or  twenty  minutes,  so  that  the  north- 
bound freight  passed  safely  over  the  switch  in  question  about 
thirty  to  forty  minutes  before  the  accident.     The  defendant 
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had  only  acquired  the  portion  of  the  road  between  Joplin, 
Missouri,  and  Sulphur  Springs  in  May,  1894,  and  had  therefore 
only  been  operating  it  from  May  to  July  12th,  when  the  acci- 
dent occurred. 

****  At  McEIhaney  station  there  was  a  switch  or  sidetrack, 
on  the  east  side  of  the  main  track.  At  each  end  of  the  switch 
or  siding  there  were  "clearance  posts" — that  is,  posts  to  desig- 
nate the  limits  that  trains  might  occupy  on  the  switch  and;?., 
the  distance  they  must  be  kept  from  the  main  track.  These  t 
clearance  posts  were  four  hundred  and  twenty-nine  feet  apart.  ' 
On  the  day  of  the  accident  the  switch  was  full  of  freight-cars. 
At  both  ends  of  the  sidetrack  there  were  switch  stands,  of  the 
character  known  as  "stub-switches,"  that  is,  with  blunt  ends  of 
the  rails  coming  together,  so  that  when  the  switch  was  opened 
a  train  coming  from  the  south  would  run  on  the  sidetrack, 
but  a  train  coming  from  the  north  would  be  derailed.  One  of 
the  claims  made  by  the  plaintiff  is  that  a  stub-switch  is  dan- 
gerous, not  to  the  train  coming  from  the  south,  for  as  to  it  the 
only  result  would  be  to  throw  the  train  from  the  main  track 
onto  the  switch  or  sidetrack,  but  to  the  train  coming  from  the 
north,  for  as  to  it  the  result  would  certainly  be  to  derail  the 
train;  hence  plaintiff  claims  that  a  "split-switch"  or  a  "split- 
spring  switch"  should  have  been  used,  by  which  is  meant  a  rail 
beveled  on  one  side  and  coming  almost  to  a  knife  edge  at  the 
end,  80  that  it  rests  against  the  rails  of  the  main  track  and 
changes  the  points  of  the  switch  from  the  main  to  the  side 
track,  and  does  not  destroy  or  break  the  continuity  of  the  main 
track,  and  that  if  such  a  switch  had  been  used,  a  train  coming 
from  the  north  would  not  have  been  derailed,  but  the  flanges 
of  the  wheels  would  simply  have  forced  the  switch  back  and 
let  the  train  pass  through  the  switch  along  the  continuous  rails 
of  the  main  track,  and  if  it  was  a  split-spring  switch,  it  would 
have  sprung  back  into  place  after  the  train  passed  through  it. 

When  the  train  approached  McEIhaney  the  engineer  brought 
it  almost  to  a  stop  at  a  point  eighty  rods  north  of  the  north 
end  of  the  switch.  At  this  point  the  plaintiff  notified  the  en- 
gineer that  the  sidetrack  was  full  of  cars  and  that  he  could 
not  see  the  target  of  the  switch  at  the  south  end  of  the  side- 
track. The  engineer  said:  "I  am  going;  I  have  a  signal  *®* 
from  the  conductor  to  go  on."  Again  plaintiff  told  the  en- 
gineer he  could  not  see  the  target,  but  the  engineer  replied: 
"I  have  a  signal  from  the  conductor  and  things  are  apparently 
all  right,  and  I  am  going."    The  engineer  proceeded,  increas- 
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ing  speed  the  while,  and  when  the  train  neared  the  switch  at 
the  south  end  of  the  sidetrack  the  plaintiff  notified  the  en- 
gineer that  the  switch  was  open.  The  engineer  tried  to  stop 
the  train,  but  did  not  succeed,  and  it  ran  off  the  track,  turned 
over,  the  "pops"  were  broken,  the  steam  escaped,  and  scalded 
and  burned  plaintiff  most  seriously.  The  court  gave  the  jury- 
twelve  instructions  at  the  request  of  the  plaintiff,  fifteen  of  the 
court's  own  motion  and  four  asked  by  defendant.  There  was 
a  verdict  for  the  plaintiff  for  six  thousand  dollars,  and  defend- 
ant appealed. 

1.  The  case  was  tried  below  on  the  theory  that  the  conductor 
was  a  vice-principal,  and  that  his  orders  to  the  engineer  to  go 
ahead  overcame  the  rules  as  to  signals,  unless  the  danger  was 
so  apparent  and  imminent  as  to  deter  a  person  of  ordinary  pru- 
dence from  proceeding,  and  if  the  plaintiff,  as  fireman,  was 
under  the  control  and  subject  to  the  orders  of  the  engineer, 
and  had  no  control  over  the  engine,  and  if  plaintiff  notified 
the  engineer  that  the  switch  target  was  obscured  by  the  cars 
standing  on  the  sidetrack,  and  notwithstanding  the  engineer 
went  ahead,  "then  the  acts  of  the  said  engineer  in  so  doing 
should  not  be  regarded  as  the  personal  acts  of  plaintiff  unless 
he  concurred  therein." 

The  controlling  legal  questions  in  the  case  therefore  are: 
1.  Are  the  conductor,  engineer,  and  fireman  of  a  train  fellow- 
servants,  or  is  the  conductor  a  vice-principal,  and  the  engineer 
and  fireman  fellow-servants,  or  is  the  conductor  a  vice-prin- 
cipal, the  engineer  a  lesser  vice-principal,  and  the  fireman  the 
servant  ?  and  2.  Was  the  defendant  negligent  in  not  furnishing 
safe  appliances  and  machinery — that  is,  in  maintaining  ^®*  a 
stub-switch  instead  of  putting  in  a  split-switch  or  a  split- 
spring  switch?  The  leaky  pops  may  be  disregarded  as  they 
were  not  the  proximate  cause  of  the  injury.  Likewise  the  alle- 
gations as  to  the  broken  lock  on  the  switch  and  the  character 
of  the  ties  may  be  eliminated,  as  they  had  nothing  to  do  with 
the  injury. 

There  is  no  branch  of  the  law  that  has  received  more  atten- 
tion than  that  relating  to  master  and  servant,  and  there  is  none 
as  to  which  a  greater  diversity  of  opinion  has  been  expressed, 
and  certainly  none  that  is  to-day  more  uncertain. 

The  old  doctrine  that  all  persons  under  the  control  and  in 
the  pay  of  a  common  master  are  fellow-servants  and  that  tho 
master  is  not  liable  to  anyone  for  injuries  received  through  the 
negligence  of  any  of  the  others  has  been  relaxed,  modified,  dis- 
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tingnished,  and  pared  down,  and  with  the  characteristic  in- 
genuity and  inventiveness  of  the  age,  distinctions  have  been 
drawn,  the  first  relation  has  been  extended  many  degrees,  and 
the  original  classification  has  been  many  times  subdivided,  with 
the  result  that  much  contrariety  of  opinion  exists,  and  the 
whole  matter  is  unsettled  and  left  in  an  unsatisfactory  state. 
By  some  this  has  been  called  the  evolution  of  the  law  from  its 
original  harshness  to  a  more  humane  condition.  By  others  it 
is  placed  upon  the  ground  of  necessity — that  is,  that  where 
the  master  has  a  small  business  and  only  a  few  servants  under 
his  own  eye  and  personal  supervision,  and  where  all  of  the 
servants  are  "Jacks  of  all  Trades"  in  respect  to  the  master's 
business,  each  doing  any  part  of  the  whole  as  he  may  be  di- 
rected, they  are  fellow-servanta,  and  have  no  recourse  against 
the  master  for  injuries  received  through  the  negligence  of  the 
others,  but  where  the  master's  business  increases  and  becomes 
more  extended,  and  spreads  out  into  many  places,  and,  perhaps 
over  many  states,  so  that  the  master  cannot  be  always  present 
in  person  to  direct  or  to  hear  reports  from  his  servants,  it  is, 
of  course,  necessary  for  him  to  have  some  one  on  the  spot  to 
represent  him,  an  alter  ego  *®^  or  vice-principal  it  is  called, 
who  shall  have  the  right  to  speak  for  the  master,  and  in  such 
cases  such  person's  acts  are  the  acts  of  the  master,  and  he  is 
liable  to  the  servant  for  injuries  received  through  his  negli- 
gence, the  game  as  if  the  master  had  been  present,  acting  him- 
self. 

No  serious  objection  can  be  raised  to  this  rule  in  the  ab- 
stract, for  a  master  choosing  to  have  a  scattered  or  diversified 
business  which  he  cannot  personally  look  after  must  needs  have 
a  representative  on  the  ground,  and  hence,  taking  the  benefits 
of  such  an  extended  business,  he  must  bear  the  burdens  neces- 
sarily incident  to  its  transaction.  At  first  a  vice-principal  was 
limited  to  be  a  person  who  had  the  right  to  employ  and  dis- 
charge the  servants,  but  this  has  since  been  relaxed;  and  the 
rule  now  is  that  it  is  a  question  of  authority  to  represent  the 
master  which  determines  the  question  of  whether  a  person  is 
a  vice-principal.  The  courts  have  often  been  asked  to  lay  down 
a  definite  principle  or  rule  for  the  determination  of  the  ques- 
tion, but  as  was  well  said  by  Gantt,  J.,  in  Parker  v.  Hannibal 
etc.  R.  R.  Co.,  109  Mo.  378:  "After  a  careful  examination  of 
this  subject  in  its  varied  aspects,  we  think  the  attempt  would 
be  futile  and  unsatisfactory.  The  judge  or  court  who  would 
deal  in  general  observations  outside  of  the  record  under  con- 
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sideration  would  be  treading  on  dangerous  ground,  and  in  a 
rery  short  time  would  probably  find  himself  hoisted  by  his  own 
petard.'  ....  And  after  due  consideration  we  are  of  the  opin- 
ion that,  unsatisfactory  as  it  may  seem,  the  rule  itself  must 
remain  general,  its  application  specific,  as  the  cases  arise.  This 
rule,  to  exempt  the  master,  requires  the  servants  shall  be  em- 
ployed by  a  common  master,  and  the  servants  must  be  employed 
in  the  same  common  employment."  Accordingly,  in  that  ease 
it  was  held  that  a  sectionhand  engaged  in  repairing  the  track 
was  a  fellow-servant  with  the  engineer  and  crew  running  a  con- 
struction train  that  was  hauling  rock  to  be  used  in  ballasting 
the  track. 

***  Some  courts  have  undertaken  to  lay  down  a  rule  broad 
and  just  and  elastic  enough  to  cover  all  cases,  unmindful,  it 
seems  to  me,  of  the  fact  that  in  so  doing  they  are  wiping  out 
the  old  rule  as  it  was  at  common  law,  and  substituting  a  new 
rule  of  their  own  creation,  which  the  changing  conditions  of 
life  may  shortly  prove  as  unacceptable  to  their  successors  as 
the  rules  of  the  common  law  are  to  them.  In  the  attempt, 
however,  they  hare  classified  the  service  of  the  master,  divided 
it  into  departments  of  service,  and  say  that  a  servant  shall  be 
barred  of  recovery  only  where  the  injury  was  received  through 
the  negligence  of  a  fellow-servant  in  the  same  department  of 
Benice,  and  shall  not  be  cut  off  where  it  came  about  through 
the  negligence  of  a  servant  in  another  department.  The  reason 
given  for  this  is  that:  **Where  several  persons  are  employed  in 
the  conduct  of  one  common  enterprise  or  undertaking,  and  the 
safety  of  each  depends,  to  a  great  extent,  on  the  care  and  skill 
with  which  each  shall  perform  his  appropriate  duty,  each  is 
an  observer  of  the  conduct  of  the  other,  can  give  notice  of  any 
misconduct,  incapacity,  or  neglect  of  duty,  and  leave  the  ser- 
vice if  the  common  employer  will  not  take  such  precautions 
and  employ  such  agents  as  the  safety  of  the  whole  party  may 
require.'*  Yet  in  the  practical  application  of  the  departmental 
doctrine  to  the  specific  cashes  that  have  arisen,  as  much  difficulty 
has  been  encountered  as  was  found  before,  and  different  courts 
have  disagreed  as  widely  on  the  same  state  of  facts  as  was 
the  case  before  the  introduction  into  the  law  of  the  new  rule. 
In  fact,  the  reported  cases  show  that  the  decisions  of  the  same 
court  cannot  be  made  to  harmonize  under  the  principles  an- 
nounced in  the  new  rule.  This  is  partly  explainable  from  the 
fact  that  the  same  person  in  the  same  department  may  occupy 
the  relation  of  vice-principal  and"  fellow-servant  at  the  same 
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time  or  may  be  the  one  to-day  and  the  other  to-morrow.  Even 
in  the  same  department  there  may  be  several  distinct  gangs  of 
servants,  each  having  its  own  foreman  or  vice-principal,  and 
neither  in  a  position  to  observe  the  conduct  and  give  the  notice 
of  misconduct,  *'*®^  incapacity,  or  neglect  of  duty  in  the  other, 
yet  under  the  departmental  doctrine  the  servants  in  each  are 
the  fellow-servants  of  those  in  the  other  gang. 

The  practical  difficulty  in  trying  to  enforce  the  departmental 
doctrine  is  that  it  is  nowhere  stated  of  what  the  departments 
shall  be  composed.  The  term  or  name  is  employed  as  expres- 
sive of  a  class,  but  there  has  been  no  attempt  to  classify.  The 
result  is  contrary  judgments  upon  the  same  facts,  an  irrecon- 
cilable contrariety  of  opinion,  with  a  natural  and  to-be-expected 
confusion  in  the  law,  with  no  better  or  more  satisfactory  re- 
sults to  either  the  master  or  servant  than  were  attained  before 
the  doctrine  was  announced.  A  brief  review  of  the  decisions 
in  our  state  will  suffice  to  illustrate. 

McDermott  v.  Pacific  R.  R.  Co.,  30  Mo.  115,  was  the  first 
case  in  which  the  doctrine  of  fellow-servant  was  discussed.  It 
was  a  suit  by  a  brakeman  who  was  injured  by  the  Gasconade 
bridge  disaster  in  1860.  Xapton,  J.,  held  there  could  be  no 
recovery,  as  the  brakeman  and  bridge-builders  were  fellow- 
servants,  and  that  the  rule  "applied  in  all  cases  alike,  without 
regard  to  the  degrees  of  subordination  in  which  the  different 
servants  or  agents  may  be  placed  with  reference  to  each  other," 
citing  with  approval  Farwell  v.  Boston  etc.  R.  R.  Corp.,  4  Met. 
49,  38  Am.  Dec.  339.  Wagner,  J.,  in  Rollback  v.  Pacific  R.  R., 
43  Mo.  187,  held  a  track  repairer  and  a  trainman  were  fellow- 
servants.  In  Moore  v.  Wabash  etc.  Ry.  Co.,  85  Mo.  588,  Henry, 
J.,  held  that  a  car  repairer  and  the  crew  of  the  engine  that  ran 
into  the  car  the  repairer  was  working  on  were  not  fellow-ser- 
vants, and  allowed  a  recovery  to  stand  on  the  ground  that  the 
company  was  obliged  to  provide  for  the  safety  of  the  servant, 
and  the  foreman  of  the  repair  shop  had  promised  the  repairer 
to  see  to  it  that  no  engine  should  run  into  the  car  which  was 
standing  on  the  sidetrack  and  which  he  was  repairing.  In 
McGowan  v.  St.  Louis  etc.  R.  R.  Co.,  61  Mo.  528,  Hough,  J., 
held  that  a  conductor  and  a  laborer  engaged  in  loading  bridge 
timbers  on  the  train  were  fellow-servants.  In  Smith  v.  Wabash 
etc.  Ry.  Co.,  93  Mo.  359,  1  Am.  St.  Rep.  729,  Norton,  J.,  held 
that  a  train  '""**  dispatcher  and  the  conductor,  engineer,  and 
fireman  of  a  train  are  not  fellow-servants.  In  Shorrin  v.  St. 
Joseph  etc.  Ry.  Co.,  103  Mo.  378,  23  Am.  St.  Rep.  881,  Gan^t, 
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P.  J.,  held  that  the  two  foremen  of  two  different  gangs  of  sec- 
tionmen  working  independently  of  each  other,  but  under  the 
same  roadmaster,  are  fellow-servants.  In  Sullivan  v.  Missouri 
etc.  Ey.  Co.,  97  Mo.  113,  Black,  J.,  held  that  a  track-walker  is 
not  a  fellow-servant  with  an  engineer  or  fireman  of  a  passenger 
train.  In  Murray  v.  St.  Louis  Cable  etc.  Ry.  Co.,  98  Mo.  573, 
14  Am.  St.  Rep.  661,  Black,  J.,  held  that  the  gripman  and  & 
watchman  at  a  street  crossing,  whose  duty  it  was  to  signal  the 
cars  to  stop  or  go  ahead,  were  fellow-servants,  because  engaged 
in  the  same  common  employment  of  running  the  cars.  In  Hig- 
gins  V.  Missouri  etc.  Ry.  Co.,  104  Mo.  413,  Gantt,  P.  J.,  held 
that  an  engineer  and  laborer  on  a  construction  train  were  fel- 
low-servants. In  Parker  y.  Hannibal  etc.  R.  R.  Co.,  109  Mo. 
362,  Gantt,  P.  J.,  held  that  a  track  repairer  and  the  engineer 
of  a  construction  train  were  fellow-servants.  In  Dixon  v.  Chi- 
cago etc.  R.  R.  Co.,  109  Mo.  413,  Barclay,  J.,  held  that  a 
•laborer  whose  duty  was  to  couple  small  cars  used  to  haul  rock 
up  an  incline  across  the  track,  the  rock  to  be  crushed  and  used 
as  ballast  for  the  road,  was  not  a  fellow-servant  with  the  en- 
gineer of  a  passenger  train.  In  Tabler  v.  Hannibal  etc.  R.  R. 
Co.,  93  Mo.  79,  Black,  J.,  held  that  a  master  mechanic  and 
wreck-master  was  not  a  fellow-servant  of  a  bridge  carpenter. 
In  Miller  v.  Missouri  etc.  Ry.  Co.,  109  Mo.  350,  32  Am.  St. 
Rep.  673,  Black,  J.,  held  that  a  conductor  of  a  material  train, 
having  control  of  it  and  its  movements,  and  the  foreman  over 
a  crew  engaged  in  repairing  a  railroad  track,  having  power  to 
direct  them,  are  vice-principals,  and  the  defendant  is  liable  for 
the  death  of  a  member  of  the  crew  occasioned  by  their  negli- 
gence. In  Relyea  v.  Kansas  City  etc.  R.  R.  Co.,  112  Mo.  86, 
Black,  J.,  held  that  a  brakeman  on  one  freight  train  and  a 
fireman  on  another,  where  they  are  engaged  in  the  same  de- 
partmeoit  of  service  and  are  operating  trains  over  the  same 
section  of  the  road,  are  fellow-servants.  The  learned  judge 
further  laid  down  the  departmental  doctrine  as  follows:  "They 
are  coservants  who  are  so  related  and  associated  in  their  ^*'* 
work  that  they  can  obs^erve  and  have  an  influence  over  each 
other's  conduct  and  report  delinquencies  to  a  common  correct- 
ing power;  and  they  are  not  coservants  who  are  engaged  in 
different  and  distinct  departments  of  work";  and  further  said: 
*^ow,  in  this  case  each  servant  was  under  the  immediate  com- 
mand of  his  own  conductor,  it  is  true;  but  that  fact  does  not 
constitute  a  decisive  or  controlling  circumstance.    Many  cases 
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may  be  instanced  where  different  gangs  of  men,  each  gang 
under  the  orders  of  its  own  foreman,  are  clearly  coservant» 
within  the  rule  of  exemption." 

In  Schlereth  v.  Missouri  etc.  Ey.  Co.,  115  Mo.  87,  Burgess, 
J.,  held  that  a  locomotive  engineer  and  track  repairer  are  not 
fellow-servants.  In  this  case  Macfarlane,  J.,  wrote  the  opinion 
of  the  court  in  Division  No.  Two,  and  said:  "It  is  insisted, 
in  the  first  place,  that  the  demurrer  to  the  evidence  should 
have  been  sustained  for  the  reason,  as  is  claimed,  that  deceased 
and  the  negligent  engineer  were  fellow-servants  within  the 
rule  which  exempts  the  master  from  liability  for  damages  to 
one  servant  resulting  from  the  negligence  of  the  other.  There 
is  no  doubt  that  the  weight  of  judicial  authority  sustains  the 
position  for  which  defendant  contends:  Murray  v.  St.  Louis 
Cable  etc.  Ry.Co.,98  Mo.  573, 14  Am.  St.  Rep.  661.  The  major- 
ity of  the  members  of  this  court  are  of  the  opinion,  however, 
that  the  reasons  and  policy  upon  which  the  rule  of  exemption 
has  been  placed  do  not  extend  to  those  common  employes  of 
a  railroad  corporation  occupying  the  relation  to  each  other  sus- 
tained by  deceased  and  the  engineer.  The  writer  has  been  of 
the  opinion  that  the  general  rule  exempting  the  common  master 
in  all  cases  where  the  servants  are  engaged  in  a  common  ser- 
vice has  been  recognized  and  approved  by  the  courts  of  this 
state  for  so  long  a  period  of  time,  without  change  or  serious 
question,  that  while  the  principle  has  been  questioned  it  has 
become  the  settled  policy  of  the  state,  and"  should  only  have 
been  changed  by  legislative  action:  Rohback  v.  Pacific  R.  R., 
43  Mo.  192,  and  cases  cited  in  dissenting  opinion  of  Gantt,  J., 
in  Parker  v.  Hannibal  etc.  R.  R.  Co.,  ^^  109  Mo.  362.  The 
importance  of  having  the  rules  of  law  firmly  established,  es- 
pecially those  under  which  property  rights  are  held,  or  the  busi- 
ness and  wages  of  large  classes  of  citizens  are  made  to  depend 
is  fully  recognized,  and  we  therefore  hold  in  accordance  with 
the  late  rulings  of  the  court  that  the  husband  of  plaintiff  was 
not  a  fellow-servant  of  the  negligent  engineer:  Sullivan  v. 
Missouri  etc.  Ry.  Co.,  97  Mo.  113;  Parker  v.  Hannibal  etc.  R. 
R.  Co.,  109  Mo.  362."  A  motion  for  rehearing  was  filed,  and 
by  reason  of  a  division  of  the  court  the  case  was  gfent  to  the 
court  in  Bank  for  review.  Burgess,  J.,  wrote  the  opinion  in 
Bank,  and  held  that  on  the  faith  of  Sullivan  v.  Missouri  etc 
Ry.  Co.,  97  Mo.  113,  Parker  v.  Hannibal  etc.  R.  R.  Co.,  109  Mo. 
362,  and  Dixon  y.  Chicago  etc.  R.  R.  Co.,  109  Mo.  413,  the 
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deceased  and  the  engineer  were  not  fellow-servants,  because 
they  were  not  in  the  same  departments  of  service. 

In  this  connection  it  is  well  to  note  that  in  the  Parker  case 
Gantt,  Sherwood,  and  Macfarlane,  JJ.,  held  that  the  section- 
hand  and  the  engineer  of  the  construction  train  were  fellow-ser- 
vants, and  hence  they  voted  to  reverse  the  judgment  in  plain- 
tiff's favor,  while  Black,  J.,  held  they  were  prima  facie  fellow- 
servants,  but  that  it  might  be  rebutted  by  plaintiff,  and  so 
voted  to  reverse  and  remand,  and  Thomas,  Brace,  and  Barclay, 
J  J.,  were  of  opinion  that  .they  were  not  fellow-servants, 
while  in  Dixon  v.  Chicago  etc,  R.  R.  Co.,  109  Mo.  413,  Black, 
Brace,  Barclay,  and  Thomas,  JJ.,  held  that  the  laborer  and  the 
engineer  were  not  fellow-servants,  and  Sherwood  and  Gantt, 
JJ.,  held  they  were,  and  Macfarlane,  J.,  having  been  of  coun- 
sel, did  not  sit. 

In  Swadley  v.  Missouri  etc.  Ry.  Co.,  118  Mo.  268,  40  Am. 
St.  Rep.  366,  Black,  P.  J.,  held  that  a  track  repairer  was  not 
a  fellow-servant  with  the  train  crew  of  a  regular  freight  or  pas- 
senger train,  and  distinguished  the  case  from  Parker  v,  Hanni- 
bal etc.  R.  R.  Co.,  109  Mo.  362,  where  it  was  a  crew  on  a  con- 
struction train  and  a  track  repairer.  In  Rutledge  v.  Missouri 
etc.  Ry.  Co.,  123  Mo.  121,  Barclay,  Black,  and  Brace,  JJ.,  heM 
a  switchman  and  the  engineer  were  fellow-servants.  In  Jones 
v.  St.  Louis  etc.  Ry.  Co.,  125  Mo.  666,  46  Am.  St.  Rep.  514, 
Macfarlane,  J.,  held  that  a  porter  in  ****  a  Pullman  car  is  not 
a  fellow-servant  with  the  engineer  and  conductor.  In  Keown 
V.  St.  Louis  R.  R.  Co.,  141  Mo.  86,  Barclay,  P.  J.,  held  that 
the  foreman  of  a  street-car  line  and  a  gripman  on  one  of  the 
cars  were  not  fellow-servants.  In  McCarty  v.  Rood  Hotel  Co., 
144  Mo.  397,  Sherwood,  J.,  held  the  electrician  and  engineer 
in  a  hotel  a  fellow-servant  with  the  elevator  boy. 

This  is  the  state  of  the  adjudications  in  our  state,  and  sim- 
ilar conditions  exist  in  other  states  where  the  departmental 
doctrine  has  been  introduced  into  the  decisions.  Can  any  man, 
however  learned  in  the  law,  however  abstruse  his  analytical  fac- 
ulties, or  however  discriminating  his  logical  powers,  deduce 
any  rule  from  these  adjudications,  or  define  the  departments  or 
classify  or  arrange  the  classes?  Is  the  servant  better  protected 
or  more  Immanely  treated  by  this  doctrine  than  he  was  before 
its  adoption?  Is  the  master's  duty  made  plain,  or  the  labors 
of  the  bar  and  the  courts  made  lighter?  In  practical  operation 
is  it  not  true  that  these  cases  are,  at  last,  decided  according 
to  their  individual  merits  as  they   appeared  from  the  facta 
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proved,  and  as  the  justice  of  each  seemed  to  the  judge  deciding 
them  to  require  when  gauged  by  the  old,  tried,  and  accepted 
standards  of  the  common  law  ?  Is  it  not  a  fact  that  the  depart- 
mental doctrine  exists  only  in  theory  and  not  in  practice? 

The  only  definite  definition  of  a  department  that  is  attempted 
by  any  of  them  is  by  Black,  J.,  in  Parker  v.  Hannibal  etc.  R. 
R.  Co.,  109  Mo.  362,  when  he  puts  clerks  in  the  office  in  one 
department  and  servants  operating  a  train  in  another.  Yet 
in  that  same  case  it  was  held  that  a  track  repairer  and  the 
train  crew  of  a  construction  train  were  fellow-servants,  be- 
cause in  the  same  department,  while  in  Dixon  v.  Chicago  etc. 
R.  R.  Co.,  109  Mo.  413,  which  immediately  follows  Parker  v. 
Hannibal  etc.  R.  R.  Co.,  109  Mo.  362,  in  the  same  volume  of 
the  reports,  it  was  held  that  a  laborer  who  attached  the  rope 
to  a  small  car  used  to  haul  rock  to  a  rock  crusher  and  intended 
for  ballasting  the  road  was  not  a  fellow-servant  with  the  en- 
gineer of  a  ■****  passenger  train;  and  on  the  same  line,  in  Sul- 
livan V.  Missouri  etc.  Ry.  Co.,  97  Mo.  113,  it  was  held  that 
a  track-walker  and  an  engineer  were  not  fellow-servants,  yet 
in  Relyea  v.  Kansas  City  etc.  R.  R.  Co.,  112  Mo.  86,  it  was 
held  that  the  brakeman  on  one  freight  train  and  a  fireman 
on  another  were  fellow-servants,  and  in  Schlereth  v.  Missouri 
etc.  Ry.  Co.,  115  Mo.  87,  it  was  held  that  an  engineer  on  a 
passenger  train  and  a  track  repairer  were  not  fellow-servants, 
and  in  Swadley  v.  Missouri  etc.  Ry.  Co.,  118  Mo.  268,  40  Am. 
St.  Rep.  366,  it  was  held  that  a  track  repairer  and  the  train 
crew  on  either  a  freight  or  passenger  train  were  not  fellow- 
servants,  while  in  Rutledge  v.  Missouri  etc.  Ry.  Co.,  123  Mo. 
121,  a  switchman  and  an  engineer  were  held  fellow-servants. 

If  it  be  said  that  these  cases  show  the  evolution  of  the  law, 
how  can  Relyea  v.  Missouri  etc.  Ry.  Co.,  112  Mo.  86,  be  recon- 
ciled with  the  departmental  idea?  The  brakeman  on  the  one 
train  and  the  fireman  on  the  other  cannot  observe  the  con- 
duct of  each  other  and  give  notice  of  "misconduct,  in'capacity, 
or  neglect  of  duty."  In  short,  it  may  be  pertinently  asked, 
What  is  the  classification  into  departments  of  service  which 
these  cases  create  or  authorize  or  recognize?  Is  it  that  clerks 
in  the  office  constitute  one  department,  train  dispatchers  an- 
other, the  crew  of  a  passenger  train  another,  the  crews  of 
two  freight  trains  another,  the  crew  of  a  construction  train 
and  the  track  repairers  another,  the  track-walkers  a  depart- 
ment unto  themselves,  the  mechanics  in  the  shops  another, 
etc.?    If  80,  are  these  all  the  departments,  or,  if  not,  what 
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others  are  there?  Measured  hy  experience  and  tested  scientif- 
ically, if  there  is  to  be  a  division  into  departments,  it  should 
be:  1.  The  mechanical;  2.  The  operative;  3.  The  clerical;  4. 
The  managerial;  and  5.  The  executive.  This  would  come 
nearer  the  natural  and  business  division  of  work.  The  road 
could  not  be  run  without  the  engine  and  cars,  the  mechani- 
cal appliances;  nor  would  the  machines  move  without  they 
were  operated  by  human  beings,  nor  could  they  move  with' 
out  tracks,  and  there  could  be  no  tracks  without  human  be- 
ings to  build  them  and  keep  them  in  repair;  nor  could  the 
machines  be  built  and  the  tracks  "****  laid  and  the  cars  be  run 
without  clerks  to  keep  track  of  the  business  and  attend  to 
collecting  the  freight  and  passenger  charges;  nor  could  any 
of  them  be  made  to  work  harmoniously  or  successfully  with- 
out managers;  nor  could  the  road  be  built  or  run  or  man- 
aged without  the  executive  head  that  provided  the  finances 
in  the  first  place,  and  provided  for  the  regularly  recurring 
operating  expenses.  Yet  no  court  has  divided  the  business 
into  such  departments  or  made  any  other  division  or  classi- 
fication. The  adjudicated  cases  in  our  state,  when  brought 
into  contraposition  or  conjunction,  do  not  in  the  aggregate 
define  the  division  into  departments,  but  when  any  attempt 
is  made  to  deduce  a  rule  or  create  a  class  out  of  the  several 
cases,  discrepancies  and  inconsistencies  are  at  once  apparent. 
Still  this  court  and  the  supreme  courts  of  other  states  speak 
of  departments  of  service,  and  yet  in  practice  allow  or  deny 
recoveries  which  cannot  be  harmonized  on  the  theory  of  de- 
partments of  service.  Practically,  therefore,  there  is  no  dif- 
ference between  the  old  and  the  new  rule.  It  leaves  it  where 
the  old  masters  of  the  law  put  it — a  mixed  question  of  fact 
and  law  in  every  case.    And  so  it  should  be. 

The  lower  court  in  this  case  treated  the  conductor  as  a 
vice-principal,  whose  order  to  the  engineer  to  go  ahead 
amounted  to  a  suspension  of  the  rule  which  required  the 
engineer  to  look  out  for  the  signals  or  targets,  and  also  treated 
the  engineer  as  a  vice-principal,  whose  disregard  of  the  warn- 
ing of  the  plaintiff  that  he  could  not  see  the  signal  or  target 
was  the  same  as  the  negligence  of  the  master,  and  because 
of  his  relation  to  the  fireman  held  that  they  were  not  fellow- 
servants. 

It  is  not  denied  that  in  so  treating  the  conductor  in  his  re- 
lations to  the  engineer  and  fireman  the  lower  court  followed 
the  case  of  Chicago  etc.  Ey.  Co.  t.  Eoss,  112  U.  S.  377,  which 
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so  holds,  but  in  the  light  of  subsequent  decisions  of  that  dis- 
tinguished tribunal,  the  Ross  case  cannot  now  be  considered 
the  law  in  that  court:  Baltimore  etc.  R.  R.  Co.  t.  Baugh,  149 
U.  S.  4^  3G8;  Northern  etc.  R.  R.  Co.  v.  Hambly,  154  U.  S. 
549;  Central  R.  R.  Co.  v.  Keegan,  160  U.  S.  259;  Northern 
etc.  R.  R.  Co.  V.  Peterson,  162  TJ.  S.  346;  Oakes  v.  Mase,  165 
U.  S.  363.  In  the  last  case  cited  that  court  held  the  engineer 
of  one  train  to  be  a  fellow-servant  with  the  conductor  of  an- 
other. In  our  state,  beginning  with  McDerniott  v.  Pacific  R. 
R.  Co.,  30  Mo.  115,  and  running  through  Rohback  v.  Pacific 
R.  R.,  43  Mo.  192,  and  McGowan  v.  St.  Louis  etc.  R.  R. 
Co.,  61  Mo,  528,  the  conductor,  engineer,  fireman,  and  brake- 
man  have  been  held  to  be  fellow-servants.  If  the  departmental 
doctrine  and  the  reasons  given  for  it,  to  wit,  opportunity  to 
observe  each  other,  notice  and  report  incapacity  or  neglect, 
be  followed,  the  result  is  the  same  and  they  must  be  held 
to  be  fellow-servants.  Plaintiff,  however,  cites  many  cases  in 
other  jurisdictions  which  it  is  claimed  hold  that  a  conductor 
is  a  vice-principal  and  not  a  fellow-servant  with  the  engineer, 
fireman,  and  brakeman,  but  an  examination  of  them  shows 
the  point  here  involved  was  present  only  in  the  case  of  Moon 
V.  Richmond  etc.  R.  R.  Co.,  78  Va.  745,  49  Am.  Rep.  401  (and 
that  case  showed  that  the  conductor  had  the  power  of  plac- 
ing and  assigning  to  duty  of  the  trainmen  and  the  deceased 
was  assigned  to  duty  as  a  brakeman),  and  the  case  of  Cowles 
V.  Richmond  etc.  R.  R.  Co.,  84  N.  C.  309,  37  Am.  Rep.  620 
(where  it  was  held  that  one  who  is  the  engineer  and  conduc- 
tor of  a  train  is  not  a  fellow-servant  with  the  brakeman),  and 
the  case  of  East  Tennessee  etc.  R.  R.  Co.  v.  Collins,  85  Tenn. 
227  (where  the  engineer  was  held  not  to  be  a  fellow-servant 
with  a  brakeman).  Without  further  reference  to  other  cases, 
then,  it  may  be  said,  that  prima  facie,  at  least,  the  conductor, 
engineer,  and  fireman  on  the  same  train  are  fellow-servants. 
The  engineer  and  fireman  were  held  to  be  fellow-servants  in 
Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368;  and  the 
engineer  of  one  train  and  the  conductor  of  another  were  held 
to  be  fellow-servants  in  Oakes  v.  Ma?e,  165  TJ.  S.  363. 

In  this  case  the  order  to  go  ahead  was  given  by  the  con- 
ductor, who  was  in  the  caboose  at  the  rear  of  the  train,  eat- 
ing his  dinner,  to  the  brakeman.  who  in  turn  signaled  it  to 
the  engineer.  Neither  could  see  th^n  or  under  usual  circum- 
Btances  *^  whether  the  track  was  clear  or  not.  It  was  the 
especial  duty  of  the  engineer  and  fireman  to  watch  the  track 
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and  see  that  no  obstructions  were  in  the  way  and  to  keep 
a  sharp  lookout  for  open  switches:  Smith  v.  Missouri  etc.  R.  R. 
Co.,  113  Mo,  80.  The  conductor's  signal  or  order  to  go  ahead 
cannot  have  the  effect  of  waiving  or  suspending  the  rule  of 
the  company,  which  the  engineer  and  plaintiff  well  knew,  to 
observe  tlie  targets  and  danger  signals  and  in  case  of  doubt 
to  stop.  Nor  could  it  overcome  the  express  notice  of  danger 
given  by  plaintiff  himself  to  the  engineer  that  the  sidetrack 
was  filled  with  cars  which  obstructed  the  view  so  he  could  not 
see  the  target.  It  was  plainly  the  duty  of  the  engineer  under 
■  the  circumstances  to  stop.  His  failure  to  do  so  was  the  direct 
cause  of  the  accident.  The  fact  that  plaintiff  was  helpless 
to  stop  the  engine  does  not  alter  the  case.  The  plaintiff  as- 
sumed that  risk  when  he  entered  the  employment:  Gibson  v. 
Pacific  R.  R.  Co.,  46  Mo.  169,  2  Am.  Rep.  497.  He  knew 
he  could  never  stop  the  engine.  But  the  engineer  is  not 
shown  to  have  been  incompetent  or  an  unfit  person  in  any 
way.  So  there  was  no  negligence  on  the  part  of  the  defendant 
in  employing  him. 

It  follows  that  the  circuit  court  erred  in  holding  that  the 
conductor  was  a  vice-principal  and  also  in  holding  that  the 
engineer  and  the  fireman  were  not  fellow-servants. 

2.  It  is  insisted,  however,  that  the  master  was  bound  to 
furnish  his  servants  with  safe  and  suitable  appliances  for  the 
work,  and  that  it  failed  in  this  regard  by  furnishing  a  stub- 
switch  instead  of  a  split-switch  or  split-spring  switch,  and  that 
if  either  of  the  latter  had  been  furnished,  the  accident  in  this 
case  would  not  have  occurred. 

It  is  settled  law  that  it  is  the  duty  of  the  master  to  furnish 
safe  and  suitable  appliances  for  his  servants  to  use.  He  owes 
this  duty  to  his  servant,  but  his  liability  in  this  regard  must 
not  be  confounded  with  any  question  of  fellow-servant: 
4o*  Parker  v.  Hannibal  etc.  R.  R.  Co.,  109  Mo.  407;  Williams 
V.  St.  Louis  etc.  R.  R.  Co.,  119  Mo.  316;  Bender  v.  St.  Lotiis 
etc.  R.  R.  Co.,  137  Mo.  240.  The  evidence  shows  that  with 
a  split-switch  or  a  split-spring  switch  an  engine  can  safely  run 
through  a  switch  from  the  reverse  side  of  it  without  being  de- 
railed, but  that  with  a  stub-switch  the  continuity  of  the  main 
track  is  broken,  and  if  an  engine  is  run  through  it  from  the 
opposite  side  it  will  be  derailed.  Both  the  engineer  and  the  fire- 
man knew  this  fact.  They  knew  this  was  a  stub-switch.  They 
had  passed  over  it  every  day  for  over  a  month.    They  also  knew 
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the  dangers  of  trying  to  run  through  »  stub-switch.  There  is 
no  doubt  that  a  split-switch  or  a  split-spring  switch  is  safer 
when  passing  over  it  in  the  wrong  direction  than  a  stub-switch. 
In  fact,  the  two  former  are  comparatively  and  reasonably  safe, 
while  the  latter  is  positively  dangerous.  But  there  is  abso- 
lutely no  evidence  in  this  case  that  a  stub-switch  is  not  safe 
and  suitable  when  it  is  used  in  the  natural  and  usual  man- 
ner of  using  a  switch.  On  the  contrary,  it  was  the  only  kind 
of  a  switch  that  was  used  for  many  years.  It  never  was  in- 
tended to  be  run  through  from  the  wrong  direction,  nor  in 
fact  is  there  any  evidence  that  the  split  or  split-spring  switches 
are  intended  to  be  used  in  this  way.  The  master  cannot  be 
adjudged  guilty  of  a  failure  of  duty  where  he  furnishes  a 
servant  machinery  and  appliances  which  are  reasonably  safe 
when  used  in  the  manner  they  are  intended  to  be  used,  but 
which  may  become  dangerous  if  their  use  is  perverted  by  the 
servant.  The  master  is  not  bound  to  furnish  the  safest  and 
best  appliances  that  could  be  used.  He  is  acquit  of  fault  if 
what  he  furnishes  is  reasonably  safe  and  suitable.  A  stub- 
switch  is  not  the  safest  or  best,  but  it  is  reasonably  safe  and 
suitable.  The  master  cannot  be  adjudged  negligent  in  this 
regard:  Tabler  v.  Hannibal  etc.  R.  R.  Co.,  93  Mo.  79. 

The  placing  of  the  target  on  the  same  side  of  the  main  track 
with  the  sidetrack  is  claimed  to  be  negligence.  If  it  had  been 
placed  on  the  other  side  of  the  main  track,  it  could  **"'  have 
been  more  easily  seen  by  the  engineer  when  going  south  and 
would  not  have  been  hidden  from  view  by  the  cars  on  the 
sidetrack.  But  coming  north  the  engineer  could  not  have 
seen  it  as  well  as  he  could  if  it  was  on  the  east  side  of  the 
track.  Aside  from  this,  the  evidence  discloses  that  there  is 
-,no  uniform  rule  as  to  which  side  of  the  track  it  shall  be  placed 
'on.  The  character  and  topography  of  the  surroundings  usually 
determine  the  position.  It  matters  not  which  side  it  is  placed 
on ;  the  rules  of  the  company  require  the  engineer  and  fireman 
to  watch  for  it,  and  if  it  indicates  danger,  or  if  they  cannot 
see  it,  they  must  take  the  safe  course  and  stop.  If  the  cars  on 
the  sidetrack  prevented  the  engineer  or  fireman  from  seeing 
the  target,  it  was  their  duty  to  stop.  The  conductor's  signal 
to  go  ahead  cannot  be  construed  into  meaning  anything  more 
than  that  so  far  as  his  end  of  the  train  was  concerned  there 
need  be  no  stop.  It  could  not  reasonably  be  construed  into  an 
order  to  the  engineer  to  shut  his  eyes  or  disregard  the  rules 
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and  run  ahead  through  an  open  switch.  The  conductor  was 
not  in  a  position  to  know  whether  the  track  was  clear  or  the 
signals  and  targets  obscured  from  sight  or  the  switch  open  or 
not.  This  was  essentially  the  duty  of  the  engineer  and  fire- 
man. In  no  proper  sense  can  the  order  of  the  conductor — or, 
rather,  the  brakeman,  for  the  engineer  got  it  from  the  brake- 
man,  and  could  not  have  known  that  the  conductor  had  in- 
structed the  brakeman  to  give  it — be  said  to  be  a  waiver  of  the 
rules.  This,  too,  whether  the  conductor  be  a  vice-principal 
or  a.  fellow-servant  of  the  engineer. 

3.  But  Missouri  is  not  alone  in  respect  to  the  uncertain 
state  of  the  law  relating  to  this  subject  Speaking  on  this 
matter,  Corliss,  C.  J.,  in  Ell  v.  Northern  Pac.  R.  R.  Co.,  1 
N.  Dak.  336,  26  Am.  St.  Rep.  621,  aptly  says:  "This  issue  of 
Jaw  we  are  to  determine,  and  our  investigation  must  run 
along  the  line  of  general  principles,  for  the  adjudications  upon 
this  subject — -so  multitudinous  as  ****  almost  to  warrant  the 
simile,  'thick  as  autumnal  leaves  that  strew  the  brooks  in 
Vallambrosa' — these  adjudications  are  so  discordant,  enumer- 
ating so  many  rules,  stating  so  many  limitations,  applying  the 
law  to  facts  so  diverse,  that  one  is  reminded  of  Gibbon's  re- 
mark upon  the  infinite  variety  of  laws  and  opinions  when 
Justinian  entered  upon  the  reform  of  codification,-  that  they 
were  beyond  the  power  of  any  capacity  to  digest." 

The  learned  judge,  speaking  of  the  test  sometimes  applied 
of  power  to  observe  and  right  to  report  the  conduct  of  each 
ether,  as  decisive  of  the  relation  of  master  and  servant,  or  of 
whether  the  injured  and  the  negligent  servant  belong  to  the 
same  "department  of  s'ervice/*  says:  "Many  of  the  cases  hold- 
ing the  master  exempt  from  liability  under  the  fellow-servant 
Inile  were,  as  we  have  said,  cases  in  which  the  injured  servant 
eould  not  possibly  have  exerted  influence  over  the  negligent 
servant.  Their  separate  departments  of  service  or  their  usual 
stations  of  employment  kept  them,  as  a  rule,  entirely  aloof 
from  each  other.  In  the  following  cases  the  relation  of  fel- 
low-servant was  held  to  exist  between  persons  who  could  ex- 
ert little,  if  any,  influence  over  each  other:  Quebec  Steamsliip 
Go.  V.  Merchant,  133  TJ.  S.  375,  the  carpenter,  the  porter,  and 
etewardess  of  a  steamship;  St.  Louis  etc.  Ry.  Co.  v.  Welch, 
72  Tex.  298,  foreman  of  a  bridge  gang,  and  servants  operat- 
ing train;  Elliot  v.  Chicago  etc.  R.  R.  Co.,  6  Dak.  Ter.  523,  a 
section  foreman  and  a  conductor;  Fagimdes  t.  Central  etc.  If. 
E.  Co.,  79  Cal.  97,  a  laborer  employed  to  remove  snow  from 
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track  and  a  conductor;  Baughman  v.  Superior  Court,  72  Cal. 
573,  a  conductor  and  a  brakeman;  Eandall  v.  Baltimore  etc. 
R.  R.  Co.,  109  U.  S.  478,  a  brakeman  and  a  conductor  of  dif- 
ferent trains;  Van  Wiekle  v.  Manhattan  Ry.  Co.,  32  Fed. 
Rep.  278,  a  track  repairer  and  an  engineer;  McMasters  v.  Illi- 
nois'Cent.  R.  R.  Co.,  65  Miss.  2G4,  7  Am.  St.  Rep.  653,  brake- 
man  of  one  train  and  an  employ^  on  another;  Naylor  v.  New 
York  etc.  R.  R.  Co.,  33  Fed  Rep.  801,  engineer  and  switch- 
man; Van  Avery  t.  Union  etc.  R.  R.  Co.,  35  Fed.  Rep.  40, 
engineers  of  different  trains;  Connelly  v.  Minneapolis  etc.  R. 
R.  Co.,  38  Minn.  80,  a  '^^  sectionman  and  an  engineer  or 
brakeman;  Howard  v.  Denver  etc.  R.  R.  Co.,  26  Fed.  Rep.  837, 
an  engineer  and  fireman  of  different  trains;  H.  etc.  R.  R.  Co. 
V.  Rider,  62  Tex.  267;  Gormley  v.  Ohio  etc.  R.  R.  Co.,  72  Ind. 
31;  Collins  v.  St.  Paul  etc.  R.  R.  Co.,  30  Minn.  31;  Keyes 
V.  Pennsylvania  R.  R.  Co.  (Pa.,  Jan.  4,  1886),  3  Atl.  Rep.  15; 
Whaalan'v.  Mad  River  etc.  R.  R.  Co.,  8  Ohio  St.  249,  in  each 
case  an  engineer  and  a  sectionman." 

In  the  same  case  attention  is  called  to  the  reasoning  of 
Judge  Cooley  in  his  work  on  Torts  (543),  in  which  he  com 
bats  the  idea  that  the  question  can  be  solved  by  reference  to 
the  grades  of  the  injured  and  negligent  servants  respectively, 
and  denies  that  reason  or  logic  or  public  policy  gives  sanction 
to  such  a  doctrinok 

Reference  is  also  made  to  the  article  of  Judge  Dillon  in  24 
American  Law  Review,  175,  which  is  so  appropriate  to  this 
case  as  to  justify  its  verbatim  reproduction  here,  as  follows: 
*'The  master  owes  certain  defined,  personal,  inalienable,  non- 
assignable duties  toward  servants.  These  personal  duties  may 
be  devolved  on  others  by  the  master,  but  not  without  recourse 

on  him In  the  general  American  law,  as  I  understand 

it,  the  doctrine  of  vice-principal  exists  to  this  extent  and  no 
further,  viz.:  That  it  is  precisely  commensurate  with  the  mas- 
ter's personal  duties  toward  his  servants;  as  to  these  the  ser- 
vant who  represents  the  master  is  what  we  may  call  for  con- 
venience a  Tice-prindpal  for  whose  acts  and  neglects  the  mas- 
ter is  liable.  Beyond  this  the  employer  is  liable  only  for 
his  own  personal  negligence.  This  is  a  plain,  sound,  safe,  and 
practicable  line  of  distinction.  We  know  where  to  find  it  and 
how  to  define  it.  ft  begins  and  ends  with  the  personal  duties 
of  the  master.  Any  attempt  to  refine  based  upon  the  notion 
of  'grades'  in  the  service,  or,  what  is  much  the  same  thing,  dis- 
tinct 'departments'  in    the    service  (which    departments  fre- 
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quently  exist  only  in  the  imagination  of  the  judges  and  not  in 
fact),  will  only  breed  the  confusion  of  the  Ohio  and  Kentucky 
experiments,  whoffe  courts  have  constructed  a  labyrinth  in 
which  the  '*®®  judges  that  made  it  seem  to  be  able  to  *find 
no  end  in  wandering  mazes  lost.'  ....  The  real  inquiry  is, 
Was  the  injury  caused  by  another  servant  one  of  the  ordinary 
risks  of  the  particular  employment  ?  If  so,  the  grade,  whether 
'higher,  lower,  co-ordinate,  or  the  department  of  the  faulty 
servant,"  is  of  no  consequence.  It  is  a  condition  of  the  con- 
tract of  service  that  the  servant  takes  upon  himself  the  risk 
of  accidents  in  the  common  course  of  the  business,  all  open 
and  palpable  risks,  including  the  negligence  of  all  fellow-ser- 
vants of  whatever  grade  in  the  same  employment." 

In  view  of  the  dubious  state  of  the  law  on  this  subject  in 
our  own  and  sister  states,  brought  about  by  the  introduction 
of  new,  but  not  useful,  rules  and  theories,  is  it  not  time  to 
set  the  target  signal  of  danger,  and  to  return  to  the  beaten 
track,  lit  up  by  the  "gladsome  light  of  jurisprudence,'*  which 
the  experience  of  ages  and  the  wisdom  of  the  brightest  legal 
minds  of  the  world  has  laid  out  for  us,  and  to  cease,  like  moths, 
to  bum  our  wings  in  the  candles  of  "grades'*  and  "depart- 
ments" ? 

The  judgment  of  the  circuit  court  is  reversed. 

Robinson  and  Williams,  JJ,,  concur  in  the  judgment  of  re- 
versal herein,  on  the  ground  that  the  negligence  shown  was 
that  of  the  engineer,  who  under  the  decisions  in  this  state 
was  a  fellow-servant  with  the  plaintiff,  but  do  not  regard  the 
"departmental  doctrine"  as  involved  in  this  case. 

Brace,  J.,  dissents. 


VICTE-PRTNCIPAL..— WHO  IS  a  vlce-prindpal  !§  dlscnssed  In 
the  extended  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  584-640. 

FELLOW-SERVANTS— WHO  ARE.— A  conductor,  a  telegraph 
operator,  and  a  fireman  are  fellow-servants;  so  are  a  brakeman  and 
a  conductor  actinfr  as  engineer,  and  a  brakeman  on  one  train  and 
an  engineer  on  another:  Note  to  Fisk  v.  Central  Pac.  R.  R.  Co..  1 
Am.  St.  Rep.  32.  Compare  the  extended  note  to  Mast  v.  Kem,  75 
Am.  St.  Rep.  608-611. 

FELLOW-SERVANTS.— A  MASTER  IS  NOT  ANSWERABLE 
for  an  injury  to  his  servant  occasioned  by  the  negligence  of  a  fel- 
low-servant: Newbury  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62 
Am.  St.  Rep.  582;  unless  the  latter  was  incompetent  and  unfit  for  the 
service,  and  this  was  known,  or  should  have  been  known,  by  the 
master:  Park  v.  New  York  Cent  etc  &.  B.  Co.,  lo5  N.  Y.  215,  63 
Am.  St.  Rep.  663. 
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MASTER  AND  SERVANT— SAFE  APPLIANCES.— A  master's 
duty  to  his  servant  requires  the  exercise  of  reasonable  care  In  fur- 
nishing suitable  machinery  and  appliances  for  carrying  on  the 
business  in  which  the  servant  is  employed:  Nord  Deutscher  etc.  Co. 
V.  Ingebreffsteu,  57  N.  .T.  L.  40Ci.  51  Am  St.  Rep.  604;  Meador  v.  Lake 
Shore  etc.  Ry.  Co.,  138  Ind.  290,  46  Am.  St.  Rep.  384.  But  an  em- 
ployer is  not  bound  to  furnish  his  worlimen  with  the  safest  machin- 
ery, in  order  to  save  himself  from  liability  for  accidents  arising 
from  its-use:  Lehigh  etc.  Coal  Co.  v.  Hayes,  128  Pa.  St.  294,  15  Am.. 
St.  Rep.  680;  Wormell  v.  Maine  etc.  R.  R.  Co.,  79  Me.  397,  1  Am. 
St.  Rep.  .^21 .  Compare  Troxler  v.  Southern  Ry.  Co.,  124  N.  C.  189, 
70  Am.  St.  Rep.  580. 


DUNHAM  V.  HAETMAN. 
[153  Missouri,  625.] 

CONTRACTS  —  STATUTE  OF  FRAUDS  —  TRUSTEE'S 
SALES.— MEMORANDUM  made  on  the  sale-book  of  a  sheriff,  act- 
ing as  trustee  at  an  auction  sale  of  land  under  foreclosure  of  a 
deed  of  trust,  not  showing  what  land  was  sold  nor  to  whom,  is  not 
admissible  as  evidence  of  a  contract  of  sale  against  the  alleged 
bidder  for  refusal  to  take  the  land.  Such  memorandum  is  not  ad- 
missible If  made  after  the  bidder  has  refused  to  take  the  land  on 
tlie  ground  that  there  were  prior  encumbrances  on  It, 

CONTRACTS-  STATUTE  OF  FRAUDS-MEMORANDUM 
OF  TRUSTEE'S  SALE —WITHDRAWAL  OF  BID.— Between  the 
fall  of  the  hammer  at  an  auction  sale  of  land  by  a  trustee  under 
foreclosure  of  a  deed  of  trust  and  the  writing  of  the  bidder's  name 
and  description  of  the  land  sold  In  the  memorandum-book  of  sale 
he  may  withdraw  his  bid,  and  such  memorandum  made  after  his 
withdrawal  lias  no  binding  force  against  him  as  a  contract  of  sale. 

CONTRACTS— STATUTE  OF  FRAUDS— TRUSTEE'S  SALE 
—MEMORANDUM  TO  BIND  BIDDER.— At  an  auction  sale  of  land 
under  foreclosure  of  a  deed  of  trust,  the  trustee,  acting  as  auctioneer, 
or  a  sheriff,  acting  as  substituted  trustee.  In  his  Individual  capacity. 
Is  not  the  agent  of  the  buyer,  so  as  to  bind  him  by  a  memorandum 
made  at  the  sale. 

J.  A.  Kemper  and  Barnett  &  Barnett,  for  the  appellant. 

0.  L.  Houts,  for  the  respondent. 

«^  VALLIANT,  J.  This  is  a  suit  to  recover  of  defendant 
damages  for  refusing  to  complete  a  purchase  of  land  which  it 
is  alleged  was  struck  off  to  him  on  his  bid  at  a  foreclosure  sale 
under  a  deed  of  trust.  Upon  the  trial  at  the  close  of  the  plain- 
tiff's evidence  the  court  instructed  the  jury  that  under  the  evi- 
dence the  plaintiiT  was  not  entitled  to  recover.  Plaintiff  took 
a  nonsuit  with  leave,  and  after  an  ineffectual  motion  to  aet 
the  same  aside,  brought  this  appeaL 
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The  evidence  tended  to  show  that  in  1892  the  then  **®  own- 
ers of  the  land  executed  a  deed  of  trust  to  one  Youngs,  trus- 
tee, to  secure  a  debt  therein  specified,  subject  to  prior  en- 
cumbrances referred  to.  It  was  provided  in  the  deed  that  in 
the  case  of  Youngs'  inability  or  refusal  to  act  when  the  debt 
was  due  and  payment  not  made,  the  then  acting  sheriff  of 
Johnson  county  might  proceed  to  foreclose  by  sale,'  etc.,  as 
therein  directed.  Youngs  did  decline  to  act,  and  the  holder 
of  the  debt  and  deed  of  trust  requested  the  plaintiff  in  this 
suit,  who  was  then  the  sheriff  of  that  county,  to  proceed  to  sell 
according  to  the  requirements  of  the  deed,  which  he  did.  It 
was  an  auction  sale  at  the  courthouse  door,  conducted  by  the 
sheriff  in  person,  assisted  by  one  of  his  deputies,  who  read  the 
advertisement  for  him.  At  this  auction  the  defendant  bid 
three  thousand  and  fifty  dollars,  and  the  property  was  struck 
off  to  him.  The  parties  went  from  the  place  of  sale  to  the  sher- 
iff's office  apparently  to  close  the  matter  and  the  defendant  was 
about  to  write  a  check  for  the  amount  of  his  bid,  when  it  was 
suggested  by  some  one  present  that  the  sale  was  made  subject 
to  the  prior  encumbrances.  Then  defendant  said  he  "did  not 
figure  it  that  way,''  and  would  go  and  see  about  it.  He  then 
went  out  and  returned  in  about  two  hours  and  said  he  would 
not  take  the  property  unless  he  was  compelled  to.  After  that 
the  sheriff  readvertised  and  held  another  auction  sale,  at  which 
the  property  was  struck  off  to  M.  C.  Shryack  and  C.  H.  Harri- 
son, the  highest  bidders,  for  seven  hundred  and  twenty-five 
dollars,  which  sale  was  consummated.  The  second  sale  was 
about  a  month  after  the  first. 

Plaintiff  offered  in  evidence  the  following:  'T  now  offer 
in  evidence  this  memorandum  found  on  page  270  of  the  sher- 
iff's sale-book,  the  memorandum  made  by  the  sheriff  and  the 
one  made  by  the  deputy  sheriff,  so  far  as  can  be  ascertained. 
Which  memorandum  is  in  words  and  figures  as  follows,  to  wit: 
'Sold  to  W.  H.  Hartman  for  $3,050.  Sold  to  M.  C.  Shryack 
and  C.  H.  Harrison.' "  Defendant  objected  to  this  as  evidence, 
and  the  court  sustained  the  objection.  Up  to  this  time  there 
had  been  no  evidence  of  the  refusal  of  the  trustee  to  act, 
®2**  and  the  request  of  the  holder  of  the  note  that  the  sheriff 
execute  the  trust,  but  such  evidence  immediately  followed  the 
ruling  excluding  the  memorandum,  but  the  memorandum 
was  not  again  offered.  Just  when  and  by  whom  the  memo- 
randum was  made  is  not  certain;  the  deputy  sheriff  testifies 
that  he  made  it  as  soon  as  the  land  was  struck  off  to  the  defend- 


Feb.  1900.]  Dunham  v.  Hartman.  74Z 

ant,  while  the  sheriff  testifies  that  he  made  it  himself  after  the 
defsndant  returned  to  his  office  the  second  time  and  informed 
him  that  he  would  not  take  the  land  if  he  was  not  compelled  to, 
which  was  about  two  hours  after  the  auction  was  over.  The 
next  day  a  deed  was  tendered  to  defendant,  which  he  refused. 
What  else,  if  anything,  was  on  the  page  270  mentioned  besidet 
the  memorandum  read  is  not  shown  by  the  evidence.  There 
was  testimony  tending  to  show  that  before  offering  the  prop- 
erty for  sale  the  sheriff  announced  that  it  was  to  be  sold  sub- 
ject to  the  encumbrances.  Whether  or  not  defendant  was 
within  hearing  at  that  time  does  not  appear.  This  was  sub- 
stantially all  that  the  evidence  tended  to  prove. 

1.  If  we  assume  that  the  sheriff  was  the  implied  agent  of 
the  defendant  and  as  such  authorized  to  make  the  memoran- 
dum required  by  the  statute  of  frauds  to  bind  him,  the  plain- 
tiff's case  fails  because  the  memorandum  attempted  to  be 
shown  in  evidence  is  itself  insufficient.  All  that  we  are  toll 
of  the  memorandum  is  that  it  was  made  on  the  sheriff's  salo- 
book  and  is  in  these  words:  "Sold  to  W.  H.  Hartman  for 
$3,050."  It  was  perhaps  intended  to  be  shown  that  thi^s  memo- 
randum was  written  on  a  page  in  the  book  in  which  was  the 
notice  of  sale  containing  the  names  of  the  parties  and  a  de- 
scription of  the  property,  but  if  the  page  contains  anything 
of  that  kind  it  was  not  offered  in  evidence  and  the  record  does 
not  show  it.  In  Einger  v.  Holtzclaw,  112  Mo.  522,  it  is  said: 
"All  the  authorities  are  agreed  that  the  memorandum  must 
state  the  contract  with  reasonable  certainty,  so  that  its  es- 
sential terms  can  be  ascertained  from  the  writing  itself  with- 
out resort  to  parol  evidence."  This  memorandum  ****  does 
not  show  what  was  sold,  nor  for  whom  the  sale  was  made. 
Besides,  we  are  left  in  doubt  between  the  plaintiff's  two  main 
witnesses  as  to  who  made  the  memorandum  and  when  it  was 
made.  Ordinarily,  wben  tlie  sheriff  is  acting  officially,  it  makes 
no  difference  whether  he  or  his  deputy  does  the  act,  but  in  this 
instance  it  does  make  a  difference,  because  if  the  sheriff  did  it, 
it  was  not  done  until  after  the  controversy  had  arisen  and  after 
the  defendant  had  refused  to  consummate  the  sale,  two  hours 
after  the  auction  was  over.  If  there  was  an  implied  agency, 
"that  agency  was  revoked  by  the  defendant's  repudiation  of  the 
transaction.  Certainly,  the  agent  could  not  act  in  spite  of  his 
principal,  and  do  for  him  in  his  presence  what  he  refused  to  do 
for  himself.  Between  the  fall  of  the  hammer  and  the  writing 
of  tii?  name  in  the  memorandum  the  bidder  has  a  locus  peni- 
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tentiae,  and  may  withdraw  his  bid:  Pike  v.  Balch,  38  Me.  302, 
61  Am.  Dec.  248;  Gwathney  v.  Cason,  74  N.  C.  5,  21  Am. 
Eep.  484. 

The  memorandum  was:  "Sold  to  W..H.  Hartman  for  $3,050. 
Sold  to  M.  C.  Shryack  and  C.  H.  Harrison."  We  cannot 
reconcile  the  statements  of  the  sheriff  and  his  deputy  by  con- 
cluding that  the  sheriff  was  referring  to  the  Shryack  and  Har- 
rison part  of  the  memorandum,  because  he  said  he  made  the 
memorandum  directly  after  defendant  came  to  his  office  the 
second  time  that  afternoon  and  refused  to  take  the  property, 
which  was  about  two  hours  after  the  sale.  The  sale  to 
Shryack  and  Harrison  was  nearly  a  month  after.  The  recogniz- 
ing of  the  auctioneer  as  the  agent  of  both  parties  in  such  trans- 
actions is  one  of  those  judicial  encroachments  on  the  terms 
of  the  statute  of  frauds  that  we  inherited  with  the  statute 
itself  from  England,  and  grew  out  of  what  the  courts  consid- 
ered a  necessity;  but  having  gone  to  the  extent  of  creating  an 
agent  for  the  party  sought  to  be  charged,  the  courts  have  al- 
ways required  that  his  act  should  be  proven  with  reasonable 
certainty,  and  this  the  plaintiff  failed  to  do  in  this  case. 

2.  But  was  the  sheriff  acting  in  his  official  capacity  here, 
and  was  he  for  this  purpose  the  defendant's  agent?  In  ^^^ 
Tull  V.  David,  45  Mo.  444,  100  Am.  Dec.  385,  it  was  held 
that  at  an  auction  sale  under  a  deed  of  trust  the  trustee  act- 
ing as  auctioneer  is  not  the  agent  for  the  buyer  so  as  to  bind 
him  by  a  memorandum  made  at  the  sale.  The  ground  of  the 
decision  is  that  to  construe  the  trustee  under  such  circum- 
stances to  be  the  agent  of  the  bidder  would  be  to  make  one 
party  to  the  supposed  contract  the  other's  agent  to  make  the 
contract.  The  court  quotes  from  Bent  v.  Cobb,  9  Gray,  397, 
69  Am.  Dec.  295:  "The  great  mischief  intended  to  be  pre- 
vented by  the  statute  would  still  exist  if  one  party  to  a  con- 
tract could  make  a  memorandum  of  it  which  could  absolutely 
bind  the  other.  If  such  were  its  true  construction,  it  would 
be  feeble  security  against  fraud,  or,  rather,  it  would  open  a 
door  for  its  easy  commission Nor  can  it  make  any  dif- 
ference as  to  the  power  of  the  vendor  to  make  the  memoran- 
dum binding  on  the  vendee  that  the  sale  is  made  by  the  former 
in  his  representative  or  fiduciary  character  as  executor,  ad- 
ministrator, guardian,  or  trustee."  This  court  in  that  case 
further  say:  *^e  are  referred  to  no  decided  case  that  adopts 
the  principle  contended  for  by  the  plaintiff  in  this  suit.  The 
nearest  approach  to  it  is  found  in  the  case  of  Wiley  y.  Bob- 
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eit,  27  Mo.  388,  and  Stewart  v.  Garvin,  31  Mo.  36,  where  it 
is  held  that  a  sheriff,  in  selling  lands  under  an  order  of  court 
in  proceedings  for  partition,  is  a  competent  agent  of  the  par- 
ties to  make  a  binding  memorandum  of  the  sales  made  by 

him But  the  sheriff  in  such  cases  acts  simply  in  the 

execution  of  a  judicial  power  of  sale,  and  not  in  strictness  as  a 
trustee.  No  title  is  vested  in  him.  He  acts  merely  as  the  in- 
strument of  the  law  in  effecting  the  sale  and  conveyance.  He^ 
is  a  public  officer,  and  holds  his  position  under  the  provisions 
of  law,  and  not  as  the  mere  appointee  of  private  parties." 

In  Tatum  v.  Holliday,  59  Mo.  422,  it  is  held  that  where 
a  trustee  dies  and  the  court  appoints  the  sheriff  to  foreclose 
the  deed  of  trust,  the  sheriff  acts  in  his  official  capacity;  and 
the  court  say,  arguendo,  that  he  is  responsible  on  his  bond  for 
his  act.  There  the  trustee  had  died  and  the  circuit  court  had 
*^  made  the  appointment  of  the  sheriff  upon  the  petition  of 
the  party  in  interest  as  required  by  the  statute:  Wagner's  Cora- 
piled  Statutes  of  1872,  p.  1347;  Eev.  Stats.  1889,  sec.  8683. 
Upon  that  authority  the  St.  Louis  court  of  appeals  decided 
likewise  in  Barclay  v.  Bates,  2  Mo.  App,  139.  If  the  condi- 
tion arises  and  the  court  appoints  the  sheriff  to  foreclose  the 
deed  of  trust  as  the  statute  requires,  he  is  as  much  bound  to 
perform  that  duty  as  he  would  be  under  a  decree  of  sale  to 
foreclose  a  mortgage  or  to  sell  for  partition,  and  his  ofTicial 
bond  covers  his  acts.  But  an  individual  cannot  impose  official 
duty  on  the  sheriff,  and  the  sheriff  cannot  by  contract  enlarge 
his  official  character. 

In  the  case  at  bar  the  sheriff  was  not  appointed  by  the  court 
nor  in  pursuance  of  the  statute,  but  by  an  individual  and  in 
pursuance  of  bho  terms  of  a  private  deed.  In  such  a  case  he  is 
no  more  acting  in  his  official  capacity,  nor  liable  as  such,  than 
he  would  be  if  he  were  employed  to  assist  in  any  other  private 
business.  WTiereas,  when  he  is  appointed  by  the  court,  in  the 
words  above  quoted,  *Tie  acts  simply  in  the  execution  of  a  judi- 
cial power,'*  but  when  he  is  employed  by  an  individual  he  is 
simply  a  substituted  trustee.  In  the  one  case  he  is  responsible 
as  sheriff  on  his  bond;  in  the  other  he  is  only  liable  as  an  indi- 
vidual. In  the  one  case,  if  the  law  were  still  as  it  was  when 
Stewart  v.  Garvin,  31  Mo.  36,  Tatum  v.  Holliday,  59  Mo.  422, 
and  Springer  v.  Kleiusoroe,  83  Mo.  152,  were  decided  he  would 
have  the  authority  as  the  implied  agent  of  the  bidder  to  make 
a  memorandum  to  bind  him  in  the  face  of  the  statute  of  frauds; 
in  the  other  he  would  have  no  such  authority. 
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We  hold  that  in  this  case  the  plaintiff  was  only  a  substituted 
trustee  acting  in  his  individual,  and  not  in  his  official,  capacity, 
and  had  no  authority  to  bind  the  defendant  Jjy  any  memoran- 
dum he  may  have  made.  > 

3.  The  dc:trine  of  agency  in  the  auctioneer  for  both  seller 
and  buyer  was  established  when  the  statute  was  such  that  the 
authority  of  an  agent  to  bind  his  principal  in  a  contract  for 
the  sale  of  land  need  not  have  been  in  writing,  but  might  ®^^ 
have  been  conferred  orally  or  have  been  implied:  Browne  on 
Statute  of  Frauds,  5th  ed.,  sees.  370,  370a.  In  1887  our  stat- 
ute was  amended  so  as  to  require  the  agent's  authority  to  be 
in  writing;  since  then  it  would  be  difficult  to  find  any  theory 
on  which  to  base  a  claim  on  the  impli^  agency  of  the  auction- 
eer in  a  contract  for  the  sale  of  lajid. 

4.  There  is  ^othing  ux  the  plaintiff's  case  that  particularly 
commends  it  to  one's  sense  of  justice.  The  fact  that  at  a 
resale  within  a  month  he  sold  this  property  for  seven  hundred 
and  twenty-five  dollars,  which  he  wanted  to  force  on  the  de- 
fendant for  three  thousand  and  fifty  dollars,  gives  this  case 
the  aspect  of  an  effort  to  take  a  hard  advantage. 

We  think  the  learned  trial  judge  had  the  right  conception 
of  the  case  when  he  instructed  for  a  nonsuit. 
The  judgment  is  affirmed. 

Brace,  P.  J.,  and  Kobinson,  J.,  concur. 

Marshall,  J.,  concurs  in  result. 


AUCTION— MEMORANDUM  OF  SALE.— A  purchaser  at  an  auc- 
tion sale  under  a  deed  of  trust  Is  not  bound  by  a  memorandum  of 
sale  made  by  the  trustee,  who  was  his  own  auctioneer:  Tull  v. 
David,  45  Mo,  444,  100  Am.  Dec.  385.  Upon  a  sale  of  realty  at 
auction  the  memorandum  of  the  auctioneer  must  show  the  material 
conditions  of  the  contract,  or  no  action  will  lie  thereon:  O'Donnell  v. 
Leeman,  43  Me.  158,  69  Am.  Dec.  54.  See,  further,  the  note  to  Davis 
v.  Rowell,  13  Am.  Dec.  398-400. 

AN  AUCTION  SALE  IS  NOT  COMPLETE  UNTIL  the  auction- 
eer, acting  as  agent  of  both  parties,  enters  the  purchaser's  name  in 
his  memorandum-booli,  or  until  some  other  requirement  of  the 
statute  of  frauds  is  performed.  Till  then,  a  time  for  repentance  re- 
mains and  the  sale  is  not  perfected:  Pike  t.  Balch,  38  Me.  302,  61 
Am.  Dec.  248. 
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WESTMEYER  v.  GALLENKAMP. 
(154  Missouri,  28.]  ' 

SBRVIOB  OP  PROCESS  ON  INFANTS— SUFFICIENCY.— 
Where  the  statute  requires  tliat  a  summons  shall  be  served  "by 
reading  the  writ  to  the  defendant,  and  delivering  to  him  a  copy  of 
the  petition,"  or  "where  there  are  several  defendants,  by  delivering 
to  the  defendant  who  shall  be  first  summoned  a  copy  of  the  petition 
and  writ,  and  to  such  as  shall  be  subsequently  summoned  a  copy  of 
the  writ,"  the  reading  of  the  petition  and  writ  to  several  infants 
and  delivering  a  copy  of  the  petition  to  the  one  first  named  does 
not  constitute  a  valid  service  of  process  on  any  of  the  infants,  un- 
less it  be  the  first. 

INFANTS— JURISDICTION  OVER^SERVICE  OF  PRO- 
CESS.—Infants  must  be  served  with  process  the  same  as  adults, 
and  unless  so  served  in  the  manner  provided  by  law  the  court  has 
no  jurisdiction  over  them,  and  the  appointment  of  a  guardian  ad 
litem  for  them,  without  such  service,  is  void  and  the  proceedings 
thereupon  coram  non  judice. 

SERVICE  OF  PROCESS— CHANGE  IN  LAW.— Ignorance  In 
regard  to  a  change  in  the  law  relating  to  the  service  of  process 
can  furnish  no  excuse  for  depriving  an  infant  of  his  property  with- 
out due  process  of  law,  and  service  on  an  infant  not  in  accordance 
with  the  changed  law  is  not  merely  Irregular,  but  void. 

SERVICE  OP  PROCESS.— INFANTS  can  neither  acknowl- 
edge nor  waive  the  service  of  process  by  which  alone  they  can  be 
subjected  to  the  Jurisdiction  of  the  court. 

INFANTS  —  ADVERSE  POSSESSION  AGAINST  —  PARTI- 
TION.—Where  a  widow  is  by  law  entitled  to  the  mansion  house  of 
her  husband  and  the  messuages  belonging  thereto  until  dower  is 
assigned,  such  dower  never  being  assigned  to  her,  and  where  her 
possessory  rights  are  not  forfeited  by  remarriage,  the  statute  of 
limitations  does  not  begin  to  run  against  her  husband's  infant 
children  until  after  her  death,  and  the  possession  of  the  premises 
by  a  purchaser  under  a  deed  of  partition,  made  during  her  life, 
where  the  infants  have  never  been  legally  served  with  process,  is 
not  adverse  to  such  infants  so  as  to  bar  an  action  by  them  brought 
within  the  proper  time  after  her  death. 

J.  C.  Kiskaddon,  for  the  appellanta. 

J.  W.  Booth  and  Charles  F.  Gallenkamp,  for  the  respondent. 

**  BRACE,  P.  J.  This  is  an  action  in  ejectment  to  recover 
lot  2  in  block  3  in  Meuse's  addition  to  the  city  of  Washington, 
in  Franklin  county,  Missouri.  The  petition  is  in  the  usual 
form,  and  the  answer  is  a  general  denial.  Judgment  was  for 
the  defendant  in  the  circuit  court,  and  the  plaintiffs  appeal. 
There  is  no  dispute  about  the  facta.  Bernard  Westmeyer,  who 
died  intestate  in  the  year  1854,  is  the  ^*^  common  source  of 
title.  The  plaintiffs  are  three  of  his  children,  and  as  his  heirs 
at  law  are  entitled  to  the  undivided  twenty-one  thirtieths  of 
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said  lot  (except  nine  inches  oS  the  east  side  thereof,  the  title 
of  which  is  conceded  to  be  in  defendant),  unless  their  title  has 
been  devested  b}'^  a  proceeding  in  partition  in  the  circuit  court 
of  Franklin  county  er  by  adverse  possession. 

At  the  time  of  the  death  of  the  said  Bernard  he  was  resid- 
ing on  the  premises  with  his  family,  which  consisted  of  his 
wife  Henrietta  and  six  minor  children,  all  under  the  age  of 
fourteen  years.  "  By  the  law  then  in  force  it  was  provided  that 
"until  dower  be  assigned,  the  widow  may  remain  in  and  enjoy 
the  mansion  house  of  her  husband,  and  the  messuages  and  plan- 
tation thereto  belonging,  without  being  liable  to  pay  any  rent 
for  the  same":  1  Rev.  Stats.  1855,  p.  672,  sec.  21.  On  the  20th 
of  August,  1856,  the  widow  of  said  Bernard,  as  plaintiff,  insti- 
tuted the  suit  in  partition,  by  petition  and  summons,  against 
her  six  minor  children,  of  whom  Mary,  the  oldest,  was  then 
aged  about  fifteen  years.  The  service  of  the  writ  of  summons 
as  returned  by  the  sheriff  is  as  follows:  "Served  the  within 
petition  and  writ  on  Mary  Westmeyer,  Henry  Westmeyer,  Mar- 
garet Westmeyer,  William  Westmeyer,  Adolph  Westmej^'er,  and 
Louisa  Westmeyer  in  Franklin  county,  Missouri,  on  the  21st 
of  August,  1856,  by  reading  the  same  to  each  of  them,  and  also 
by  delivering  to  Mary  Westmeyer  a  certified  copy  of  this  peti- 
tion," By  the  law  then  in  force  the  writ  of  summons  in  suits 
in  partition  was  required  to  be  served  in  like  manner  "as  writs 
issued  in  ordinary  civil  actions"  (2  Eev.  Stats.  1855,  p.  1112, 
sec.  8),  and  the  personal  service,  with  which  alone  we  have 
to  do  in  this  case,  required  in  such  actions  was  as  follows:  "1. 
By  reading  the  writ  to  the  defendant  and  delivering  to  him 
a  copy  of  the  petition;  or  2.  By  delivering  to  him  a  copy  of 
the  petition  and  writ;  ....  or  4.  Where  there  are  several  de- 
fendants, by  delivering  to  the  defendant  who  shall  be  first  sum- 
moned a  *^  copy  of  the  petition  and  writ,  and  to  such  as  shall 
be  subsequently  summoned  a  copy  of  the  writ":  2  Rev.  Stats. 
1855,  p.  1223,  sec.  7.  After  the  return  of  the  writ  served  as 
aforesaid  a  guardian  ad  litem  was  appointed  for  the  defendants, 
who  answered,  and  in  due  course  the  suit  proceeded  to  final 
judgment,  and  a  sale  of  the  premises,  at  which  one  Christian 
Kruse,  on  the  10th  of  April,  1857,  became  the  purchaser  there- 
of, and  received  a  sheriff's  deed  therefor,  dated  December  20, 
1858.  Pending  these  proceedings  the  said  Kruse  married  the 
widow,  went  into  possession  of  the  premises,  and  afterward, 
by  deed  dated  May  10,  1859,  in  which  his  wife  joined,  conveyed 
the  same  to  one  Frederick  Schroeder,  who  then  went  into  pos- 
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session  and  whose  title  the  defendant  has  acqnired  by  mesne 
conveyances,  and  he  and  his  grantors  have  ever  since  been  in 
peaceable  and  uninterrupted  possession  of  the  premises.  Chris- 
tian Kruse  died  in  May,  1885,  and  the  said  Henrietta,  after 
being  again  married  June  22,  188-,  to  one  Hagemann,  died  on 
the  19th  of  May,  1894,  and  this  action  was  commenced  on  the 
18th  of  August,  1896. 

1.  By  the  construction  placed  upon  the  statute  in  question 
in  Lenox  v.  Clarke,  52  Mo.  115,  in  which  the  fourth  clause  of 
section  7  was  pieced  out  with  the  first,  in  order  to  sustain  the 
service,  it  might  be  held  that  Mary  Westmeyer  was  legally 
served  with  process  in  the  partition  suit,  but  by  no  possible 
construction  could  it  be  held  that  the  other  defendants,  in- 
cluding the  plaintiffs  in  this  case,  to  none  of  whom  was  deliv- 
ered either  a  copy  of  the  petition  or  of  the  writ,  was  legally 
served — and  this  does  not  seem  to  be  disputed.  In  some  juris- 
dictions the  doctrine  once  obtained  that  a  court  of  general 
jurisdiction  possessing  plenary  chancery  powers  could,  by  the 
appointment  of  a  guardian  ad  litem,  in  a  pending  litigation, 
acquire  jurisdiction  of  the  person  of  an  infant,  and  bind  his 
estate  by  its  decree,  although  the  infant  had  not  been  served 
with  process.  And  there  are  some  early  decisions  in  this  state 
under  the  law  as  it  existed  prior  to  the  adoption  of  **  this 
partition  proceeding  and  our  practice  act  that  seem  to  give 
some  countenance  to  this  doctrine:  Day  v.  Kerr,  7  Mo.  486; 
Hite  V.  Thompson,  18  Mo.  461;  Shaw  v.  Gregoire,  35  Mo.  342. 
But  whatever  footing  it  may  once  have  had  in  this  state,  it 
has  long  since  been  thoroughly  exploded,  and  by  a  long  line 
of  uniform  and  well-considered  cases,  the  doctrine  has  been 
well  established  that  infants  must  be  served  with  process  the 
same  as  adults,  and  that  unless  so  served  in  the  manner  pro- 
vided by  law,  the  court  has  no  jurisdiction  over  them,  and  the 
appointment  of  a  guardian  ad  litem  for  them  without  siich 
pervice  is  void  and  the  proceedings  thereupon  coram  non  judice: 
Hendricks  v.  Mcl^ean,  18  Mo.  32 ;  Smith  v.  Davis,  27  Mo.  298 ; 
Baumgartner  .v.  Guessfeld,  38  Mo.  37 ;  Gibson  v.  Chouteau,  39 
Mo.  537 ;  Shaw  t.  Gregoire,  41  Mo.  407 ;  Kansas  City  etc.  R.  R. 
Co.  V.  Campbell,  62  Mo.  685;  Campbell  v.  Laclede  Ga«  Light 
Co.,  84  Mo.  352;  Fischer  v.  Siekmann,  125  Mo.  165;  Bogart  v. 
Bogart,  138  Mo.  419.  And  such  also  seems  to  be  the  doctrine 
established  generally  by  the  great  weight  of  aathority:  10  Ency. 
of  PL  &  Pr.,  643,  note  ». 
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It  is  suggested  by  counsel  for  respondent,  in  explanation  of 
the  manner  in  which  the  writ  was  served  in  the  partition  suit, 
that  the  service  is  in  accordance  with  the  statute  of  1849,  and 
that  the  enactment  of  1855  was  first  published  in  the  Revised 
Statutes  of  that  year,  and  that  they  may  not  have  been  dis- 
tributed, or  the  latter  enactment  brought  to  the  attention  of 
the  attorneys  or  the  court  at  the  time  the  suit  was  commpnced, 
and  that  this  fact  should  be  taken  into  consideration  in  deter- 
mining the  validity  of  the  service,  and  on  the  authority  of 
Thompson  v.  Chicago  etc.  R.  R.  Co.,  110  Mo.  147,  and  Leonard 
y.  Sparks,  117  Mo.  103,  38  Am.  St.  Rep.  646,  it  is  contended 
that  the  service,  though  irregular,  was  not  void.  In  answer  to 
the  suggestion  it  is  only  necessary  to  say  that  ignorance  of  the 
law  excuses  no  one,  and  that  such  ignorance  can  furnish  no 
excuse  for  depriving  an  infant  of  his  property  without  due 
process  of  law.  And  as  to  these  cases,  that  "*  they  are  not 
analogous  and  not  in  point.  In  the  first  of  these  cases  the 
fiufliciency  of  the  service  of  notice  in  a  condemnation  proceed- 
ing was  attacked  by  the  plaintiff.  The  court,  without-  deter- 
mining the  question  whether  the  notice  attacked  was  served 
in  the  manner  required  by  law,  held  that,  as  in  the  proceeding," 
two  notices  to  the  owner  were  required,  and  as  no  question 
was  raised  as  to  the  sufficiency  of  the  second  notice,  and  as  if, 
in  pursuance  thereof,  the  pldntiff,  an  adult  and  sui  juris,  had 
appeared,  he  would  have  had  ample  opportunity  to  be  heard 
upon  every  question  affecting  his  substantial  rights,  he  had 
had  his  day  in  court,  and  the  proceeding  was  not  subject  to  his 
collateral  attack. 

In  the  second  case  the  attack  was  also  on  the  sufficiency  of 
a  notice  in  a  condemnation  proceeding.  The  owner  was  served 
only  five  days  before  the  day  named  for  his  appearance,  and 
the  law  required  at  least  .«ix  days.  He  was  an  adult  sui  juris, 
had  been  personally  served  in  the  manner  required  by  law, 
was  competent  to  waive  service  for  the  full  length  of  time, 
and  the  court  held  that  it  was  his  duty,  if  he  desired  to  take 
advantage  of  the  insufficiency  of  the  period  of  notice,  to  have 
appeared  to  the  proceeding  and  made  his  objections,  and  not 
having  done  so,  the  jurisdiction  of  the  court  to  render  judg- 
ment against  him  was  not  defeated. 

The  distinction  between  those  ca^es  and  the  case  in  hand 
is  obvious.  Here  the  plaintiffs  were  infants  of  tender  years. 
They  were  not  served  in  the  manner  provided  by  law.  They 
never  had  their  day  in  court.     They  could  neither  acknowledge 
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nor  waive  service  of  the  process  by  which  alone  they  could  be 
subjected  to  the  jurisdiction  of  the  court,  nor  could  they  ap- 
pear therein  to  protect  their  interests,  and  these  cases  furnish 
no  authority  for  holding  that  the  service  on  them  in  the  parti- 
tion suit  was  merely  irregular  and  not  void.  It  follows  from 
what  has  been  said  that  the  judgment  should  have  been  for 
the  plaintiffs,  unless  they  are  barred  by  the  statute  of  limita- 
tions. 

"•  2.  Upon  this  question  little  need  be  said.  This  suit  was 
broui^ht  within  three  years  after  the  death  of  the  widow  of 
Bernard  Westmeyer.  The  premises  were  the  home,  the  man- 
sion hou?e  and  the  messuages  thereto  belonging  of  the  said 
Bernard  at  the  time  of  his  death.  The  possessory  rights  of  the 
widow  therein  are  defined  by  statute,  and  are  not  subject  to 
forfeiture  by  remarriage  as  at  common  law.  Her  dower  was 
never  assigned  to  her  by  the  heirs  at  law  during  her  life,  and 
the  possession  of  the  defendant  and  his  grantors  who  came  in 
under  the  deed  in  partition  was  not  adverse  to  the  plaintiffs 
during  her  life;  hence  the  defendant  acquired  no  title  by  ad- 
verse possession:  Jones  v.  Manly,  58  Mo.  559;  Brown  v.  Moore, 
74  Mo.  633;  Roberts  v.  Nelson,  86  Mo.  31;  Holmes  v.  Kring, 
93  Mo.  452;  Hickman  v.  Link,  97  Mo.  482;  Sherwood  v.  Baker, 
105  Mo.  472,  24  Am.  St.  Rep.  399;  Null  v.  Howell,  111  Mo. 
273;  Thomas  v.  Black,  113  Mo.  66;  Fischer  v.  Siekmann,  125 
Mo.  165;  Carey  v.  West,  139  Mo.  146. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  judgment  for  plain- 
tiffs in  accordance  with  the  views  expressed  in  this  opinion, 
and  for  nominal  damages  as  agreed  upon. 

All  concur. 


INFANTS-SERVICE  OP  PROCESS  ON.— A  Judgment  rendered 
without  actual  service  of  process  on  minor  defendants  who  were 
represented  by  a  guardian  ad  litem  appointed  by  the  conrt  Is  not 
void,  nnd  cannot  be  attacked  collaterally:  Alston  t.  Eimmerson,  83 
Tex.  231,  20  Am.  St.  Rep.  (vJO.  See,  too.  Sloane  v.  Martin.  145  N.  Y.  . 
524,  45  Am.  St.  Rep.  G.*JO;  and  the  monographic  note  to  Sanford  v. 
Edwards.  61  Am.  St.  Rep.  492. 

ADVERSE  POSSESSION.— The  possession  of  a  widow,  so  long 
as  her  dower  remains  unas«igncd.  Is  not  adverse  to  the  heirs,  nor 
to  one  who  purchases  under  a  sale  made  by  the  administrator  of 
her  hitsband:  Sherwood  v.  Baker,  106  Mo.  472,  24  Am.  St.  Rep.  3ft9. 
}See,  too,  Lumley  v.  Ilaggerty,  110  Mich.  052,  t>4  Am.  St.  Itep.  304. 
If  realty  Is  covered  by  assigned  dower,  possession  cannot  be  ad- 
vei-se  to  the  remnlndormnn  until  the  termination  of  the  dower  es- 
tate: Not«  to  Woodstock  Iron  Co.  v.  FuUeu wider,  13  Am.  St.  Uep. 
7U. 
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CEAMER  T.  HURT. 
[164  Missouri,  112.] 

WITNESSES  —  PHYSICIANS  —  PRIVILEGED  COMMUNI- 
CATIONS.—In  a  suit  by  a  liusband  against  a  pliysician  for  mal- 
practice in  the  treatment  of  his  wife,  the  physician  may  testify  con- 
cerning any  information  which  he  may  have  acquired  while  at- 
tending her  in  a  professional  capacity,  which  information  was  nec- 
essai-y  to  enable  him  to  properly  treat  her,  notwithstanding  a  stat- 
ute prohibits  such  disclosures  without  the  consent  of  the  patient, 
since  no  other  person  besides  himself  and  the  wife  knows  anything 
about  the  facts,  and  the  proof  of  such  facts  is  necessary  to  susk 
tain  his  defense. 

WITNESSES— HUSBAND  AND  WIFE.— In  a  suit  by  a  hus- 
band against  a  physician  for  malpractice  in  treating  his  wife,  the 
necessities  of  the  case  render  the  wife  a  competent  witness  in  favor 
of  her  husband,  where  the  facts  in  the  case  are  linown  only  to  the 
physician  and  to  the  wife,  and  without  her  testimony  the  remedy 
afforded  the  husband  by  law  will  fail,  notwithstanding  that  at  com- 
mon law  a  married  woman  is  incompetent  to  testify  in  behalf  of 
her  husband. 

WITNESSES— HUSBAND  AND  WIFE-PUBLIC  POLICY.— 
On  general  grounds  of  public  policy,  a  married  woman  is  a  compe- 
tent witness  for  her  husband,  in  a  suit  for  damages  by  him  against 
a  physician  who  produces  an  abortion  upon  her  without  the  consent 
of  her  husband. 

WITNESSES— PHYSICIAN  AND  PATIENT— WAIVER  OP 
PRIVILEGE.— A  married  woman  who,  in  a  suit  by  her  husband 
alone  against  a  physician  for  malpractice  on  her,  is  called  by  her 
husband  as  a  witness,  does  not  waive  the  protection  of  a  statute 
which  prohibits  her  physician  from  disclosing  any  information  ob- 
tained by  him  in  the  course  of  his  employment  without  her  consent. 

WITNESSES  —  PHYSICIAN  AND  PATIENT  —  WAIVER.— 
The  bringing  of  a  suit  by  a  husband  against  a  physician  for  mal- 
practice on  his  wife  does  not  constitute  a  waiver  of  her  statutory 
protection  and  privilege  of  closing  the  physician's  mouth. 

H.  A.  Edwards,  for  the  appellant. 

W.  M.  Williams  and  John  Cosgrove,  for  the  respondent. 

*«  BURGESS,  J.  This  is  an  action  hy  plaintiff  against  the 
^defendant,  a  practicing  physician,  for  damages  in  the  sum  of 
five  thousand  dollars  for  producing  an  abortion  upon  plain- 
'  tiff's  wife,  Cellantine  Cramer,  and  in  so  doing  using  upon  her 
body  and  womb  certain  surgical  instruments,  by  reason  of 
which  she  became  greatly  wounded  and  diseased  of  her  body, 
sick,  and  her  life  endangered,  and  the  wholly  unable  to  per- 
form her  domestic  duties  as  his  wife,  and  to  give  him  such 
social  companionship  and  to  perform  such  social  and  conjugal 
duties  as  he  is  entitled  to  from  her,  and  for  moneys  expended 
by  him  for  medicine  for  her  and  for  medical  services. 
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The  answer  admits  that  Cellantine  Cramer  is  the  wife  of 
plaintiff;  that  defendant  is  a  practicing  physician;  that  she 
called  upon  him  on  the  twenty-fifth  day  of  July,  1895,  for  treat- 
ment, and  was  treated  by  him,  and  alleges  that  such  treatment 
was  according  to  his  best  judgment  and  skill,  and  denies  all 
other  allegations  in  the  petition.  By  reply  all  new  matter  set 
up  in  the  answer  ii  denied.  There  was  a  verdict  and  judg- 
ment for  defendant,  and  after  unsuccessful  motion  for  a  new 
trial  plaintiff  appeals. 

There  was  testimony  tending  to  sustain  the  allegations  in 
the  petition,  as  well  also  as  the  defense  set  up  in  the  answer. 
During  the  trial  Mrs.  Cramer  was  offered  as  a  witness  in  behalf 
of  her  husband,  but  upon  objection  by  defendant  upon  the 
ground  that  she  was  incompetent  to  testify  on  the  part  of  her 
husband  she  was  not  permitted  to  testify. 

Over  the  objection  and  exception  of  plaintiff  the  defendant, 
who  was  introduced  as  a  witness  in  his  own  behalf,  was  per- 
mitted to  testify  concerning  information  which  he  acquired 
from  the  wife  of  plaintiff  while  attending  her  in  a  professional 
character,  by  an  examination  of  her  body  and  from  conversa- 
tion with  her,  which  was  necessary,  according  to  his  testimony, 
in  ofder  to  enable  him  to  treat  her,  as  well  also  as  to  the  con- 
versations had  between  himself  and  her  with  respect  to  her 
*^  condition  and  the  treatment  necessary  in  her  condition, 
what  he  said  to  her,  etc.,  and  in  this  ruling  plaintiff  insists 
that  the  court  committed  reversible  error. 

By  section  8925  of  the  Revised  Statutes  of  1889,  a  physician 
or  surgeon  is  prohibited  from  testifying  concerning  any  infor- 
mation which  he  may  have  acquired  from  any  patient  while 
attending  him  or  her  in  a  professional  character,  if  such  infor- 
jnation  is  necessary  to  enable  him  to  prescribe  for  such  patient 
,'as  a  physician,  or  to  do  anything  for  such  patient  as  a  surgeon, 
and  unless  this  statute  does  not  mean  what  it  says,  or  the 
necessities  of  the  case  are  such  as  to  render  the  testimony  com- 
petent notwithstanding  the  statute,  or  the  privilege  accorded 
by  the  statute  to  plaintiff's  wife  of  suppressing  as  evidence  in- 
formation acquired  by  the  defendant  while  attending  her  in  a 
professional  capacity  was  waived  by  her  and  her  husband  by 
the  institution  of  this  suit,  or  by  the  offer  of  Mrs.  Cramer  by 
plaintiff  as  a  witness  in  the  case,  the  position  seems  to  us  to 
be  well  taken. 

This  statute  wms  intended  for  the  protection  of  the  patient 
against  the  disclosures  of  information  obtained  by  a  physician 

Am.  81.   Rep.  Vol.  LJCXVII.-48 


754  Cramer  v.  Hurt,  [Mibsouri, 

in  course  of  his  employment  as  such  without  the  consent  of  the 
patient,  and  in  this  case,  unless  such  evidence  was  admissible 
upon  the  ground  of  the  exigencies  of  the  case,  or  such  privilege 
was  waived  by  the  plaintiff,  the  evidence  objected  to  was  not 
admissible. 

Under  the  Michigan  statute  upon  the  same  subject,  which  is 
fiubstantially  the  same  as  ours,  the  supreme  court  of  that  state, 
in  construing  it  in  Grand  Rapids  etc.  R.  R.  Co.  v.  Martin,  41 
Mich.  671,  said:  "The  objection  that  a  physician  cannot  reveal 
with  his  patient's  consent  what  he  has  learned  during  his  treat- 
ment is  one  which,  if  valid,  would  render  it  impossible  in  either 
civil  or  criminal  cases  to  use  the  only  testimony  which  would 
show  the  nature  and  extent  of  disease.  The  statute  is  one 
jpassed  for  the  sole  purpose  of  enabling  persons  to  secure  med- 
ical aid  without  betrayal  of  confidence.  It  is  ^^"^  only  a  ques- 
tion of  privilege,  and  such  communications  are  on  the  same 
footing  with  any  other  privileged  communications  which  the 
public  has  no  concern  in  suppressing  when  there  is  no  desire 
for  suppression  on  the  part  of  the  persons  concerned":  See, 
-also,  Groll  v.  Tower,  85  Mo.  254,  55  Am.  Rep.  358. 

But  defendant  contends  that  the  necessities  of  the  case  are 
-such  as  to  render  the  testimony  of  defendant  competent.  In 
.Henry  v.  Sneed,  99  Mo.  407,  17  Am.  St.  Rep.  580,  it  was  held 
>that  plaintiff  and  his  wife  might  testify  as  to  conversations 
between  themselves  as  to  the  transaction  in  question,  as  part 
of  the  res  gestae,  and  also  on  the  ground  of  fraud,  and  this 
Jbecause  of  the  necessity  of  the  matter. 

So  where  a  husband,  in  furtherance  of  the  fraud  of  others, 
prevailed  upon  his  wife  to  sign  a  note  and  encumber  her  prop- 
erty, in  the  absence  of  other  evidence,  and  in  order  to  expose 
the  fraud  in  all  its  details,  it  was  held  that  a  court  ot  equity 
would,  because  of  the  necessity  of  the  matter,  permit  both  hus- 
band and  wife  to  testify  with  respect  to  the  conversations  had 
between  them  in  regard  to  the  transaction:  Moeckel  T.  Heim, 
134  Mo.  576. 

While  under  the  general  common-law  rule  Mrs.  Henry  and 
Mrs.  Moeckel  would  have  been  incompetent  to  testify  in  these 
ca^es,  their  husbands  being  their  coparties,  the  rulings  in  them 
are  justified  upon  the  ground  of  the  matters  testified  to  by  them 
(being  within  their  own  personal  knowledge  and  their  testimony 
a  matter  of  necessity.  So  in  the  case  at  bar,  the  facts  to  which 
the  defendant  was  permitted  to  testify  with  respect  to  the 
^condition  of  Mrs.  Cramer,  his  treatment  of  her,  and  the  facts 
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obtained  from  her  with  respect  to  her  condition  were  within 
the  exclusive  knowledge  of  her  and  himself.  No  other  person 
knew  of  their  own  personal  knowledge  anything  about  them, 
and,  while  it  must  be  understood  that  such  evidence  cannot  be 
admitted,  merely  because  other  evidence  of  the  facts  cannot 
be  obtained,  yet  in  a  suit  against  a  physician  by  the  husband 
for  damages,  where  it  is  clear  that  no  other  person  ^^^  besides, 
himself  and  the  wife  knows  anything  personally  about  the 
facts,  and  the  proof  of  such  facts  are  necessary  in  sustenance 
of  his  defense,  it  is  not  error  to  permit  him  to  testify  to  such 
facts  in  order  to  prevent  injustice  being  done.  "For,  where 
the  law  can  have  no  force  but  by  the  evidence  of  the  person 
in  interest,  there  the  rules  of  the  common  law  respecting  evi- 
dence in  general  are  presumed  to  be  laid  aside;  or,  rather,  the 
subordinate  are  silenced  by  the  most  transcendent  and  universal 
rule  that  in  all  cases  that  evidence  is  good,  than  which  the 
matter  of  the  subject  presumes  none  better  to  be  attainable": 
1  Greenleaf  on  Evidence,  14th  ed.,  sec.  348.  There  was,  there- 
fore, no  error  committed  in  this  regard,  notwithstanding  the 
inhibition  in  the  statute  before  quoted. 

But  it  must  for  the  same  reason  follow  that  Mrs.  Cramer 
is  a  competent  witness  for  her  husband,  notwithstanding  at 
common  law,  as  a  general  rule,  a  married  woman  is  incompetent 
to  testify  in  behalf  of  her  husband.  It  may,  however,  be  said 
that  because  section  8928  of  the  Eevi&ed  Statutes  of  1889  pro- 
vides that  "no  married  woman  shall  be  disqualified  as  a  witness 
in  any  civil  suit  or  proceeding  prosecuted  in  the  name  of  or 
against  her  husband,  whether  joined  or  not  with  her  husband 
as  a  party/*  in  the  cases  therein  specified,  which  do  not  include 
cases  of  the  kind  and  character  of  the  one  at  bar,  that,  there- 
fore, the  common-law  rule  with  respect  to  the  incompetency 
of  a  married  woman  as  a  witness  for  her  husband  in  a  suit  by 
him,  otherwise  than  in  exceptional  cases,  is  still  in  force.  But 
notwithstanding  this  statute  and  the  common-law  rule,  it  was 
held  in  both  the  cases  of  Henry  v.  Sneed,  99  Mo.  407,  17  Am. 
St.  Rep.  580,  and  Moeckel  v.  Hcim,  134  Mo.  676,  that  Mrs. 
Henry  and  Mrs.  Moeckel  were  competent  witno^pes. 

As  was  well  ?aid  by  Sherwood,  J.,  in  speaking  of  somewhat 
similar  statutes  in  Ex  parte  Marmadnke,  91  Mo,  267,  60  Am. 
Rep.  250;  "And  being  itself  a  remedial  section,  giving  a  testify- 
ing capacity  where  none  existed  before,  and  all  the  sections 
forming  but  one  system,  and  being  construed  together  as  but 
**®  one  statute,  they  are  to  be  construed  liberally,  are  to  re- 
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ceive  an  equitable  interpretation,  whereby  the  letter  of  the  act 
or  section  will  be  sometimes  enlarged  or  sometimes  restrained 
60  as  more  effectually  to  meet  the  beneficial  end  in  view,  and 
prevent  a  failure  of  the  remedy.  A  noted  illustration  of  this 
principle  is  found  in  the  ruling  made  upon  the  registry  acts, 
where,  notwithstanding  the  strict  provisions  of  those  acts,  prior 
registry  of  a  deed  was  not  allowed  to  countervail  the  effect  of 
actual  notice":  Citing  1  Kent's  Commentaries,  466,  and  cases 
cited;  Smith's  Common  Law,  sees.  520,  547. 

As  further  illustrative  of  this  rule,  a  married  woman  was  & 
competent  witness  at  common  law  for  her  husband  in  an  action 
by  him  against  a  carrier  for  the  negligent  loss  of  her  trunk, 
with  respect  to  the  articles  lost  and  the  value  thereof.  She 
is  now  a,competent  witness  under  the  statute  (Rev.  Stats.  1889, 
sec.  892.2)  in  such  a  case,  so  far  as  relates  to  the  loss  of  prop- 
erty and  the  amount  and  value  thereof. 

The  strict  rule  of  evidence  under  which,  as  a  general  rule, 
witnesses  are  only  allowed  to  testify  as  to  facts  is  further  re- 
laxed in  cases  of  long  accounts,  or  of  many  books  and  papers 
which  could  not  conveniently  take  place  in  court,  they  may 
testify  as  to  the  result  of  their  investigation  of  the  books,  and 
this,  too,  although  the  books  are  present  in  court  at  the  time: 
1  Greenleaf  on  E^ddence,  14th  ed,,  sec.  93. 

So  in  Mathias  v.  O'Xeill,  94  Mo.  520,  it  was  held  that  a 
bookkeeper  might  testify,  from  seeing  certain  entries  in  his 
handwriting,  that  he  was  led  to  think  the  facts  stated  in  them 
were  true. 

In  an  article  in  the  January  and  February  number,  1900,  of 
the  American  Law  Review  (volume  34,  page  2),  entitled  Med- 
ical Expert  Evidence,  it  is  said:  "In  the  reception  of  proof  in 
judicial  investigations,  the  rule  is  that  witnesses  are  allowed 
to  testify  only  as  to  facts,  and  are  not  permitted  to  state  their 
conclusions  from  facts.  An  exception  is  made  in  favor  of  ex- 
perts, however,  who,  as  Mr.  Wharton  well  puts  it,  ^^*  'are  en- 
titled to  give  their  opinions  or  judgments  as  to  conclusions 
from  facts  within  the  range  of  their  specialties,  but  too  recon- 
dite to  be  properly  comprehended  and  weighed  by  ordinary 
reasoners.*  This  departure  from  the  prevailing  rule  in  the  law 
of  evidence  is  justified  by  the  necessity  of  the  case." 

So  in  the  case  at  bar,  while  holding  that  both  defendant  and 
^frs.  Cramer  are  competent  witnesses  in  the  case  with  respect 
to  the  conversations  between  them  in  regard  to  his  treatment 
of  her  in  his  professional  capacity,  and  his  manner  of  treat- 
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inent,  what  he  did,  etc.,  is  a  departure  from  the  prevailing 
rule  of  the  law  of  evidence,  we  think  it  ia  fully  justified  by 
the  authorities,  upon  the  ground  of  the  necessity  of  the  case. 

If  the  allegations  in  the  petition  are  true,  plaintiff  has  a 
cause  of  action  against  defendant,  but  unless  Mrs.  Cramer  is 
held  to  be  a  competent  witness  and  permitted  to  testify  in  his 
behalf,  the  remedy  afforded  him  by  law  will  fail,  and  the  law 
should  not  be  so  construed  as  to  produce  that  result. 

Moreover,  we  think  Mrs.  Cramer  is  a  competent  witness  in 
the  case  on  general  grounds  of  public  policy,  for  if  it  be  known 
tliat  a  married  woman  is  a,  competent  witness  for  her  husband 
in  a  suit  for  damages  by  him  against  a  physician,  who  produces 
an  abortion  upon  her  without  the  consent  of  her  husband,  in 
consequence  of  which  her  health  is  injured  and  he  is  deprived 
of  her  services  to  which  he  is  entitled  by  law,  and  expenses 
are  entailed  upon  him  in  her  nursing  and  for  medical  treat- 
ment, it  might,  to  some  extent  at  least,  put  a  stop  to  such  re- 
volting and  unnatural  practices. 

As  the  knowledge  derived  by  defendant  with  respect  to  the 
condition  of  plaintiff's  wife  was  privileged  on  her  part,  and 
which  she  had  the  right  to  waive  (Blair  v.  Chicago  etc.  R.  R. 
Co.,  89  Mo.  383;  Thompson  v.  Ish,  99  Mo.  160,  17  Am.  St.  Rep. 
553;  Davenport  v.  Hannibal,  108  Mo.  471;  Groll  v.  Tower,  85 
Mo.  249,  55  Am.  Rep.  358),  it  is  claimed  that  she  did  waive 
the  protection  of  the  statute  by  offering  herself  as  a  witness 
in  behalf  of  her  husband.  But  the  abstract  of  ^^^  the  record 
nowhere  shows  that  she  offered  herself  as  a  witness,  and  shows 
nothing  more  than  that  "Mrs.  Cramer,  being  duly  sworn  on 
behalf  of  plaintiff,  tei?tified  as  follows,*'  and  that  upon  objec- 
tion being  made  on  the  part  of  defendant  to  her  competency 
she  was  not  permitted  to  testify.  Now,  if  Mrs.  Cramer  had 
been  the  plaintiff  in  the  suit,  she  might  have  offered  herself 
as  a  witness,  but  as  the  suit  was  by  her  husband  alone,  she  was 
at  his  instance  called  as  a  witness,  and  did  not,  as  we  under- 
stand the  facts,  voluntarily  offer  herself  as  a  witness.  Nor 
does  it  appear  that  the  plaintiff  is  representing  his  wife  in  this 
case,  or  that  he  was  at  any  time  authorized  by  her  to  waive  this 
privilege. 

Defendant  also  contends  that  the  bringing  of  the  suit  made 
public  that  which  the  statute  intended  should  be  kept  secret, 
and  that  this  was  a  waiver  of  the  statutory  protection  and 
privilege.  The  privilege  in  this  case  was  to  the  wife  alone, 
and  could  not  be  waived  by  the  husband  or  any  other  person. 
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without  authority  from  her  to  do  so,  and  there  was  no  evidence- 
in  this  case  that  he  had  any  such  authority.  The  institution 
of  the  suit  by  him  had  no  tendency  to  show  that  he  had  any 
such  authority.  Moreover,  while  the  law  places  no  restriction 
upon  her  or  the  defendant  as  to  what  they  may  respectively 
say  to  others  about  what  occurred  between  them  during  his 
treatment  of  her,  it  prohibits  him  from  testifying  in  any  case 
to  such  facts,  without  her  consent,  unlesB  such  consent  be 
^waived  by  her  or  some  person  authorized  to  do  so  for  her.  Now, 
'if  the  suit  was  by  the  wife,  or  by  the  husband  and  the  wife, 
against  the  defendant  for  physical  injury  occasioned  by  his 
want  of  knowledge  or  negligence  in  her  treatment,  them  the 
privilege  of  secrecy  on  the  part  of  defendant  would  thereby 
be  waived  as  to  all  matters  connected  with  the  case  and  hia 
treatment  thereof  (Becknell  v.  Hosier,  10  Ind.  App.  5),  but 
that  is  not  this  case. 

Our  conclusion  is  that  the  judgment  should  be  reversed  and 
the  cause  remanded. 

It  is  so  ordered. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 


WITNESSES.— PHYSICIANS  AS  WITNESSES  Is  the  subject  of 
the  monographic  note  to  Thompson  v.  Ish,  17  Am.  St.  Rep.  565-571. 
See,  too,  Foley  v.  Royal  Arcanum,  151  N.  Y.  196,  56  Am.  St.  Rep. 
621;  State  v.  Smith,  99  Iowa,  26,  61  Am.  St.  Rep.  219. 

WITNESSES  —  COMPETENCY  OF  WIFE.— In  an  action  by  a 
husband  against  one  for  carnally  debauching  his  wife  and  alienat- 
ing her  affections,  she  is  not  a  competent  witness  in  his  behalf; 
Reynolds  v.  Scbaffer,  91  Mich.  494,  30  Am.  St  Rep.  492. 


McBREEN"  V.  McBEEEN". 

[154  Missouri,  323.] 

HUSBAND  AND  WIFE  —  AGREEMENT  OF  SEPARA- 
TION—CURTESY— ESTOPPEL.— A  conti-act  entered  into  between 
husband  and  wife,  whereby  he  was  to  pay  her  a  certain  sum  of 
money  and  she  was  to  join  him  in  deeds  of  conveyance  and  relin- 
quish her  dower  in  other  lands,  and  both  were  to  live  separate  and 
absolve  each  other  from  all  obligations  as  husband  and  wife,  while 
not  enforceable  at  law,  may,  after  complete  performance,  be  suc- 
cessfully interposed  as  an  equitable  defense  to  an  action  brought 
by  him  to  secure  possession,  as  tenant  by  the  curtesy,  of  property 
which  she  subsequently  acquired  with  her  own  means,  although  it 
was  not  her  separate,  equitable  estate. 
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HUSBAND  AND  WIFE— DOWER  AND  CURTESY— CON- 
TRACT.—A  wife  may  contract  for  the  relinquishment  of  her  dower^ 
right  in  her  husband's  land  in  consideration  of  a  tract  of  land, 
deeded  by  him  to  her,  and  he  may  make  a  similar  contract  withi 
his  wife  in  respect  to  his  interest  by  the  curtesy  in  land  which  sh&- 
then  owns  or  which  she  may  afterward  acquire. 

HUSBAND  AND  WIFE— DEED  TO  WIFE— CURTESY.— 
In  equity  an  estate  may  be  so  limited  as  to  give  a  wife  the  inheri- 
tance and,  by  words  clearly  denoting  that  intention,  to  exclude  an*^. 
deprive  her  husband  of  curtesy.  Hence  a  deed  to  a  wife  granting, 
property  "to  her  sole  and  separate  use,  free  and  clear  of  any  and 
all  mai-ital  rights  of  her  present  or  any  husband  she  may  have  here- 
after," secures  to  her  not  merely  the  rents,  issues,  and  profits  ia. 
her  lifetime,  but  deprives  her  husband  of  all  curtesy  in  the  landL 
after  her  death. 

Thomas  F.  Gatts,  for  the  appellant. 

Powell  &  Powell,  for  the  respondenti. 

■^  BUEGESS,  J.  This  action  is  ejectment  for  the  posses- 
sion of  a  city  lot  in  Kansas  City.  The  petition  is  in  the  usual 
form.  The  answer  avers  that  defendants  are  the  children  and 
only  heirs  at  law  of  Ann  McBreen,  deceased,  who  was  plain- 
tiff's wife,  and  that  long  before  she  acquired  the  property  in. 
question,  she  and  plaintiff  being  unable  to  longer  live  together 
because  of  disagreements,  they  agreed  in  writing  to  separate^ 
she  agreeing  to  relinquish  her  dower  in  several  lots  which  he 
then  owned  in  Kansas  City,  and  he  to  pay  her  one  thousand 
dollars  in  money,  give  her  all  the  household  and  kitchen  fur- 
niture, except  a  small  portion  thereof,  in  consideration  for 
which  and  upon  the  performance  of  the  provisions  of  said^ 
agreement  the  said  plaintiff  and  the  said  Ann  McBreen  were- 
absolved  from  any  and  all  obligations  toward  each  other  hy 
reason  of  their  relation  ps  husband  and  wife,  and  that  the 
parties  released  each  other  from  any  and  all  obligations  by  rea- 
son of  their  marriage.  That  each  party  complied  with  the 
terms  of  the  agreement,  and  thereafter  lived  separate  and  apart 
from  each  other.  That  thereafter  said  Ann  acquired  the  lot 
in  question  by  purchase,  etc. 

The  case  was  tried  by  the  court,  a  jury  being  waivecl,  upon 
the  following  agreed  statement  of  facts.  That  John  McBreen?. 
and  Ann  McBreen  were  husband  and  wife,  and  that  the  de- 
fendants are  their  only  children.  That  John  and  Ann  Mc- 
Breen, finding  it  impossible  to  live  together  in  peace  and  har- 
mony, did,  on  the  twenty-eighth  day  of  February,  1890,  enter 
into  ^''  an  agreement  in  writing,  by  which  it  was  agreed  that 
John  should  pay  his  wife  Ann  the  sum  of  one  thousand  dollar*. 
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in  cash,  in  consideration  for  which  she  was  to  join  him  in 
deeds  of  conveyance,  and  relinquish  her  dower  in  certain  other 
lands  which  he  then  owned,  and  might  wish  to  convey  to  other 
parties.  The  wife  was  to  have  all  of  their  household  and 
kitchen  furniture,  except  the  furniture  of  one  room,  which  the 
husband  was  to  have.  It  was  also  agreed  that  thereafter  the 
parties  were  to  live  separate  and  apart,  and  absolve  each  other 
from  all  obligations  toward  each  other  as  husband  and  wife. 
That  on  the  twelfth  day  of  November,  1891,  Ann  McBreen 
purchased  for  the  price  of  eleven  hundred  dollars,  from  Joseph 
B.  Ganghoff,  the  lot  in  question,  who  executed  to  her  a  war- 
ranty deed  in  which  it  is  stated  that  said  Ganghoff,  in  consid- 
eration of  eleven  hundred  dollars  to  him  paid  by  Ann  McBreen, 
"does  by  these  presents  grant,  bargain,  and  sell,  convey,  and 
confirm  unto  Ann  McBreen,  to  her  sole  and  separate  use,  free 
and  clear  of  any  and  all  marital  rights  of  her  present  husband 
or  any  husband  she  may  have  hereafter,  and  her  heirs  and  as- 
signs, the  following  described  real  estate  situate  in  Jaclcson 
county,  Missouri,  to  wit,  all  of  lot  23,  block  1,  in  Graham's 
addition  to  Kansas  City.  To  have  and  to  hold  the  premises 
aforesaid,  with  all  and  singular  the  rights,  privileges,  appur- 
tenances, and  immunities,  to  her  sole  and  separate  use,  free 
and  clear  of  any  and  all  marital  rights  of  her  present  husband 
or  any  husband  she  may  have  hereafter.** 

Both  parties  complied  with  the  agreement  on  their  respective 
parts,  Mrs.  McBreen,  receiving  the  thousand  dollars  and  the 
furniture  from  her  husband,  and  relinquishing  by  deeds  her 
dower  interest  in  all  the  lands  which  h'e  then  owned  and  con- 
veyed to  other  parties,  and  he  receiving  the  furniture  of  one 
room.  The  agreement  also  showed  that  Mrs.  McBreen  took 
possession  of  said  lot  at  the  time  of  her  purchase,  and  with 
the  defendants  remained  in  possession  thereof  until  her  death 
on  May  23,  1895,  and  that  defendants  ***  have  been  in  pos- 
session ever  since.  That  the  value  of  the  monthly  rents  and 
profits  of  said  lot  is  eleven  dollars  per  month.  That  John 
McBreen  and  his  wife  Ann  were  never  divorced. 

It  was  said  in  Tremmel  v.  Kleiboldt,  75  Mo,  258,  that:  'Tt  is 
well  settled  that  the  husband  is  entitled  to  curtesy  in  all  es- 
tates of  inheritance  of  which  the  wife  dies  seised,  either  at  law 
or  in  equity.  As  to  equitable  estates,  actual  possession  by  the 
wife,  or  the  receipt  by  her  of  the  rents,  issues,  and  profits,  or 
possession  by  a  trustee  for  her  benefit,  is  equivalent  to  legal 
seisin,  and  the  limitation  of  such  estates  to  the  sole  and  sep- 
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arate  use  of  the  wife  will  not  debar  the  husband  from  curtesy, 
as  such  limitation  necessarily  terminates  upon  the  death  of  the 
wife":  Citing  Alexander  v.  Warrance,  17  Mo.  228;  Baker  v^ 
Nail,  59  Mo.  265;  Lewin  on  Trusts,  622;  Watts  v.  Ball,  1  P. 
Wms.  108;  Parker  v.  Carter,  4  Hare,  400;  Morgan  v.  Morgan, 
5  Madd.  408;  Follett  v.  Tyrer,  14  Sim.  125;  Appleton  v.  Row- 
ley, L.  R.  8  Eq.  Cas.  139;  Mullany  v.  Mullany,  4  K  J.  Eq.  16, 
31  Am.  Dec.  238;  Cushing  v.  Blake,  30  N.  J.  Eq.  689.  Tha 
same  rule  is  announced  in  Soltan  v.  Soltan,  93  Mo.  307,  and 
in  Woodward  v.  Woodward,  148  Mo.  247. 

It  must  thence  follow  that  plaintiff  is  entitled  to  the  pos- 
session of  the  property  in  question,  as  tenant  by  the  curtesy, 
unless  by  the  terms  of  the  deed  from  Ganghoff  to  Mrs.  McBreen 
or  of  the  agreement  made  between  him  and  his  wife  on  Feb- 
ruary 28,  1890,  he  is  debarred  from  claiming  curtesy  in  his 
wife's  real  estate. 

That  such  a  contract  as  the  one  between  plaintiff  and  his 
wife,  Ann  McBreen,  is  not  enforceable  at  law  is  too  well  settled 
for  discussion,  but  it  does  not  for  that  reason  follow  that  it 
may  not  be  successfully  interposed  as  an  equitable  defense  to 
an  action  brought,  as  in  the  case  in  hand,  in  disregard  of  its 
terms  and  conditions. 

The  contract  between  the  plaintiff  and  his  wife  recites  **• 
that,  "finding  it  impossible  to  live  together  in  peace  and  har- 
mony, and  deeming  it  to  their  mutual  interest  to  separate,  and 
live  separate  and  apart,  and  it  being  mutually  desirous  to  settle 

all  matters  of  property  between  them,  etc And  it  is 

further  mutually  agreed  that  upon  the  performance  of  this 
agreement  the  said  parties  hereto  shall  be  absolved  from  any 
and  all  obligations  toward  each  other  by  reason  of  their  relation 
as  husband  and  wife,  and  the  said  parties  hereto  hereby  re- 
lease each  other  from  any  and  all  obligations  by  reason  there- 
of." 

The  parties  complied  literally  with  the  terms  of  the  contract, 
plaintiff's  wife,  Ann,  joining  with  her  husband  in  the  deeds 
to  the  property  which  he  thereafter  conveyed  away  and  relin- 
quished her  dower  in  all  the  real  property  which  he  owned  at 
the  execution  of  the  contract. 

The  covenants  in  the  agreement  were  for  the  mutual  benefit 
of  both  parties,  and  were  acted  upon  by  them.  Ever  after  the 
execution  of  the  agreement  the  parties  lived  apart,  and  the 
plaintiff  was  relieved  of  his  wife's  support,  and  upon  no  prin- 
ciple of  equity  or  good  conscience  should  he  now  be  permitted 
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to  have  possession  of  the  property,  as  tenant  by  the  curtesy, 
"which  she  afterward  acquired  with  her  own  means,  although  it 
was  not  her  equitable  separate  estate. 

By  the  terms  of  his  own  deliberate  and  solemn  covenants 
he  should  be  estopped,  for  otherwise  it  would  be  the  grossest 
injustice,  to  prevent  which  the  doctrine  of  estoppel  may  be 
invoked:  Wallace  v.  Bassett,  41  Barb.  93.  It  would  be  hard 
to  find  a  case  in  which  the  claim  of  property  is  so  inconsistent 
with  honesty  and  fair  dealing  as  is  the  plaintiff's  in  this,  and  if 
the  doctrine  of  equitable  estoppel  should  be  applied  in  any  case 
it  should  in  this. 

While  it  was  not  expressly  so  decided  in  Halferty  v.  Scearce, 
135  Mo.  428,  there  is  an  implied  recognition  in  that  case  of 
the  right  of  husband  and  wife  to  contract  for  the  relinquish- 
ment of  her  dower  right  in  her  husband's  land  in  ^^**  con- 
sideration for  a  tract  of  land  deeded  by  him  to  her,  and  if  a 
wife  can  make  such  a  contract  with  her  husband,  with  respect 
to  her  dower,  it  is  difficult  to  see  why  a  husband  may  not  make 
a  similar  contract  with  his  wife  in  respect  to  his  interest  by 
the  curtesy,  in  land  which  she  then  owns  or  which  she  may 
afterward  acquire. 

In  that  case  Sherwood,  J.,  said:  "The  above  case  necessarily 
gives  tacit  recognition  to  the  idea  that  a  wife  possessed  of  a 
mere  dower  right  in  her  husband's  land  may  so  contract  with 
him  as  to  make  valid  a  conveyance  to  her  of  a  tract  of  his  land 
in  consideration  of  the  concurrent  relinquishment  by  her  of 
her  dower  right  in  another  tract  of  her  husband's  land,  such 
relinquishment  constituting  a  consideration  for  such  convey- 
ance to  her.  This  has  been  the  settled  law  of  this  state  ever 
since  Caldwell  v.  Bower,  17  Mo.  564.  See,  also,  Woodson  v. 
Pool,  19  Mo.  340.  To  the  same  effect  is  N'ovelty  v.  Pratt,  31 
Mo.  App.  171.  Elsewhere  this  doctrine  finds  ample  support": 
Citing  Bullard  v.  Briggs,  7  Pick.  533,  19  Am.  Dec.  293,  and 
cases  cited;  Garlick  v.  Strong.  3  Paige,  440;  William  etc.  Col- 
lege V.  Powell,  13  Gratt.  373;  Clerk  v.  Nettleship,  2  Lev. 
148.  He  then  reviews  at  considerable  length  a  large  number 
of  authorities,  to  wit,  Livingston  v.  Livingston,  3  Johns.  Ch. 
537,  3  Kent's  Commentaries,  14th  ed.,  166,  G^den  v.  Tucker, 
6  Munf .  1,  Wormley  v.  Wormley,  98  111.  544,  Holloway  v.  Hollo- 
way,  103  Mo.  374,  Kesner  v.  Trigg,  98  TJ.  S.  50,  and  McCann 
V.  Letcher,  8  B.  Mon.  320,  which  clearly  show  that  a  married 
woman  may  make  a  contract  with  her  husband  in  regard  to 
her  real  property,  to  which  she  is  seised  in  fee  in  her  own  right. 
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which  a  court  of  equity  will  enforce,  notwithstanding  it  is  not 
her  separate  equitable  estate.  The  rule  announced  in  Shaffer 
V.  Kugler,  107  Mo.  58,  is  not  supported  by  a  single  authority, 
either  court  or  text-writer,  and  is  directly  opposed  to  the  earlier 
case  of  Hol.loway  v.  HoUoway,  103  Mo.  274,  as  well  as  the 
other  case  heretofore  cited  from  *^*  17  Missouri  decisions,  in 
which  it  was  held  that  a  wife  holding  a  homestead  estate  could 
validly  contract  in  equity  with  her  husband  with  respect  there- 
to. The  transaction  between  the  husband  and  wife  in  that 
case  occurred  in  1884. 

Since  writing  the  above  I  have  found  the  following  de- 
cisions of  this  court,  which  sustain  the  views  which  I  have  ex- 
pressed: Tillman  v.  Tillman,  50  Mo.  40;  Chapman  v.  Mcllwrath, 
77  Mo.  46,  46  Am.  Rep.  1 ;  Sloan  v.  Torry,  78  Mo.  626.  Shaffer 
V.  Kugler,  107  Mo.  58,  should  be  overruled. 

It  also  appears  from  the  express  terms  of  the  deed  from 
Ganghoff  to  Ann  McBreen  that  her  husband  was  excluded  from 
all  marital  rights  in  the  property  in  question. 

That  the  general  doctrine  is  correctly  stated  in  Tremmel 
V.  Kleiboldt,  75  Mo.  258,  we  think  there  can  be  no  doubt,  but 
in  that  case  and  in  Alexander  v.  Warrance,  17  Mo.  228,  Baker 
V.  Nail,  59  Mo.  265,  Soltan  v.  Soltan,  93  Mo.  307,  and  Wood- 
ward V.  "Woodward,  148  Mo.  247,  the  deeds  simply  granted  a 
separate  estate  to  the  wife  and  did  not  attempt  to  deprive  the 
husband  of  his  curtesy.  Indeed,  it  is  the  prevailing  doctrine  in 
England  and  the  United  States  that  it  is  not  competent  at 
common  law  in  a  grant  to  a  woman  of  an  estate  of  inheritance 
to  exclude  her  busband  from  his  right  of  curtesy,  but  it  is 
equally  well  settled  that  in  equity  an  estate  may  be  so  limited 
as  to  give  the  wife  the  inheritance  and,  by  words  clearly  de- 
noting that  intention,  to  exclude  and  deprive  the  husband  of 
curtesy:  Tiedeman  on  Real  Property,  2d  ed.,  sec.  105;  1  Wash- 
burn on  Real  Property,  5th  ed.,  sec.  15,  p.  176;  McTigue  v. 
McTigue,  116  Mo.  138;  Grimball  v.  Patton,-70  Ala.  635;  Rigler 
V.  Cloud,  14  Pa.  St.  361;  Pool  v.  Blakie,  63  lU.  495;  Haight  ▼. 
Hall,  74  Wis.  152,  17  Am.  St.  Rep.  122. 

It  is  agreed  that  the  words  of  exclusion  must  clearly  indi- 
cate an  intention  to  deprive  the  husband  of  his  curtesy:  Stead- 
man  V.  Palling,  3  Atk.  423;  Morgan  v.  Morgan,  5  Madd.  410; 
Mullany  v.  Mullany,  4  N.  J.  Eq.  16,  31  Am.  Dec.  238;  ^^ 
Dubs  V.  Dubs,  31  Pa.  St.  149.  With  the  common  law  thus 
settled,  let  us  recur  now  to  the  deed  under  which  plaintiff  aa- 
eerts  a  right  to  curtesy  in  his  wife's  land. 
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The  granting  clause  is  "to  her  sole  and  separate  use,  free 
and  clear  of  any  and  all  marital  rights  of  her  present  or  any 
husband  she  may  have  hereafter." 

Now  it  is  clear  that  curiiesy  is  a  marital  right.  It  is  an 
estate  conferred  by  the  law,  not  by  grant,  as  an  incident  of 
marriage.  No  right  growing  out  of  marriage  can  better  be 
denominated  a  marital  right.  This  deed  then  secured  to  Mrs. 
McBreen  not  merely  the  rents,  issues,  and  products  in  her 
lifetime  of  this  land,  but  in  plain,  clear,  explicit  words  de- 
prived her  husband  of  any  and  all*  marital  rights.  Can  it  be 
doubted  that  the  deed  itself  was  intentionally  so  limited  to 
deprive  plaintiff  of  an  estate  by  curtesy  in  this  land  ?  I  think 
most  clearly  not. 

And  it  is  entirely  permissible  to  consider  the  then  existing 
relations  of  the  parties  and  the  contract  read  in  evidence,  in 
pursuance  of  which  Mrs.  McBreen  not  only  agreed  but  actually 
relinquished  by  proper  deeds  all  her  dower  interest  in  his  lands. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

^    Gantt,  P.  J.,  concurs,  in  a  separate  opinion. 

Sherwood,  J.,  concurs  in  the  opinion. 

GANTT,  P.  J.  I  concur  in  affirming  the  judgment  on  the 
ground  that  the  deed  to  Mrs.  McBreen  in  my  opinion  clearly 
excludes  the  curtesy  of  her  husband,  but  I  dissent  from  so 
much  of  the  opinion  as  criticises  and  seeks  to  overrule  the 
decision  of  the  court  in  Bank  in  Shaffer  v.  Kugler,  107  Mo.  58. 

HUSBAND  AND  WIFE— RELEASE  OF  PROPERTY  RIGHTS.— 
Where  a  husband  and  wife  have  ceased  to  live  together,  agreements 
between  them  and  a  trustee,  recognizing  their  inability  to  live  to- 
gether, and  malting  provision  for  their  property  rights  and  inter- 
ests, are  generally  enforced,  and  by  such  an  agreement  either  spouse 
may  relinquish  his  or  her  interest  in  the  property  of  the  other,  both 
present  and  prospective:  See  the  monographic  note  to  In  re  Ingram, 
12  Am.  St.  Rep.  92.  ^  If  a  feme  covert,  having  all  the  powers  of  a 
feme  sole,  agrees  in  writing,  for  a  valuable  consideration,  to  re- 
lease her  dower  In  land,  she  Is  thereafter  estopped  to  claim  dower 
therein:  See  the  monographic  note  to  Trimble  t.  State,  57  Am.  St. 
Rep.  172. 
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MANDAMUS- MERCHANT'S  LICENSE.— Where  all  the  Pe- 
qulrements  of  law  preliminary  to  acquiring  a  license  to  conduct  a 
((business  have  been  complied  with  by  a  merchant,  the  Issuance  of 
such  license,  If  refused,  may  be  compelled  by  mandamus,  since  sucb 
duty  is  merely  ministerial. 

POLICE  POWER.— TO  SUSTAIN  AN  ACT  OF  LEGISLA- 
TION as  a  police  measure,  its  object  must  to  some  degree  tend  to- 
ward the  prevention  of  some  offense  or  manifest  evil,  or  have  for 
Its  aim  the  preservation  of  the  public  health,  morals,  safety,  or  wel- 
fare. 

POLICE  POWER  —  LICENSE  FEE  —  REGULATING 
TRADE.— A  statute  under  the  title  "of  an  act  to  regulate  business 
and  trade,"  which  allows  any  person  to  engage  in  the  business  des- 
ignated by  the  act  by  the  mere  payment  of  a  license  fee,  but  which 
provides  no  police  inspection,  supervision,  or  regulation,  is  not  a 
police  measure;  the  act  simply  imposes  a  license  fee. 

CONSTITUTIONAL  LAW  —  TAXATION.  —  "AN  ACT  TO 
REXJULATE  BUSINESS  AND  TRADE  in  cities,"  which  Imposes  !> 
direct  tax  upon  department  stores  as  a  license,  and  which  provide.* 
that  two-thirds  of  the  tax  shall  be  paid  into  the  city  treasury,  is 
violative  of  a  constitutional  provision  which  declares  that  the  leg- 
islature shall  not  Impose  tai>»8  on  cities  or  other  municipal  corpo- 
rations, or  upon  the  inhabitants  or  property  thereof,  for  city  or  other 
municipal  purposes,  but  may,  "by  general  laws,  vest  in  the  corporate 
authorities  the  power  to  assess  and  collect  taxes  for  such  purposes," 
since  it  undei-takes  to  impose  a  direct  tax  upon  a  business  occupa- 
tion for  city  purposes. 

CONSTITUTIONAL  LAW— TAXATION— POWER  OF  LEG- 
ISLATURE.—Under  a  constitutional  provision  which  declares  that 
the  legislature  shall  not  impose  taxes  upon  cities  or  upon  the  inhab- 
itants or  property  thereof  for  city  purposes,  the  legislature  can- 
not itself,  or  through  the  agency  of  commissioners,  any  more  im- 
pose a  tax  directly  upon  an  occupation  or  business  in  cities  for 
e-ity  purposes,  than  it  can  directly  impose  taxes  upon  city  property 
for  city  purposes. 

CONSTITUTIONAL  LAW-GIVING  AWAY  TAXEJS.-Tf  a 
tax  imposed  by  a  statute  is  a  state  tax,  the  legislature  has  no  au- 
thority to  give  or  remit  any  part  of  it  to  a  city. 

CONSTITUTIONAL  LAW— DELEGATING  TAXING  POW- 
ER TO  COMMISSIONER.— An  undetermined  tax  Is  In  law  no  tax; 
hence  an  act  which  empowers  a  commissioner  to  fix  a  license  tax 
anywhere  between  a  minimum  and  maximum  amount,  such  fee  to 
be  uniform  in  each  city,  is  unconstitutional,  as  being  a  delegation 
to  such  commissioner  of  the  power  to  fix  the  amount  of  the  tax. 

CONSTITUTIONAL  LAW  —  UNIFORM  TAXATION  —  DE- 
PARTMENT STORES.— Under  a  constitutional  provision  that  taxes 
"shall  be  uniform  upon  the  same  class  of  subjects."  an  act  which 
imposes  upon  merchants  conducting  department  stores  in  cities  of 
fifty  thousand  inhabitants  or  more  a  tax,  the  amount  of  which,  be- 
tween certain  llnilts,  is  fixed  by  a  different  commissioner  for  each 
city,  is  unconstitutional,  since  all  merchants  of  that  class  are  not 
necessarily  subject  to  the  same  uniform  rate  of  taxation. 
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CONSTITUTIONAL  LAW  —  ACT  VOID  FOR  UNCERTAIN- 
TY.—An  act  which  Imposes  a  license  tax  upon  merchants  who  con- 
duct department  stores,  but  which  fails  to  define  the  life  and  dura- 
tion of  the  license  to  be  issued,  is  void  for  uncertainty. 

CONSTITUTIONAL  LAW  —  DEPARTMENT  STORES  — 
CLASS  LEGISLATION.— An  act  which  Imposes  a  license  tax  on 
all  persons  and  corporations  who  conduct  department  stores  for  the 
sale  of  more  than  one  class  or  group  of  goods  is  class  legislation,  by 
making  an  arbitrary  and  unreasonable  classification  of  merchants, 
and  is  unconstitutional,  since  it  infringes  on  the  right  of  the  citizen 
to  the  enjoyment  of  the  gains  of  his  industry,  and  deprives  him  of 
liberty  and  property  without  due  process  of  law. 

Culver  &  Phillip,  for  the  appellants. 

B.  E.  Vineyard  and  F.  N.  Jiidson,  for  the  respondent. 

®*^  KOBINSON,  J.  This  is  a  proceeding  by  mandamns, 
commenced  by  the  relator  in  the  Buchanan  circuit  court,  for 
the  purpose  of  compelling  the  auditor,  treasurer,  and  comptrol- 
ler of  the  city  of  St.  Joseph,  the  defendants  herein,  to  issue  to 
him  a  merchant's  license  to  conduct  a  department  store  in 
said  city.  The  defendants  had  refused  to  issue  the  license  ap- 
plied for,  unless  the  relator  would  first  pay  into  the  city 
treasury  two-thirds  and  into  the  state  treasury  one-third  of  the 
amount  required  to  be  so  paid  by  section  6  of  what  is  known 
as  the  anti-department  store  act,  approved  May  16,  1899  (Laws 
1899,  p.  72),  in  addition  to  the  tax  imposed  by  the  general 
laws  of  the  city  for  a  merchant's  license. 

In  the  alternative  writ,  which  follows  in  detail  the  allega- 
tions of  the  petition  therefor,  the  laws  and  ordinances  of  *®* 
the  city  of  St.  Joseph,  prescribing  the  various  requirements 
necessary  to  be  followed  in  order  to  secure  a  merchant's  li- 
cense, are  set  forth.  The  writ  then  shows  that  the  relator 
■complied  with  all  these  requirements  in  his  application  for  a 
license,  and  it  was  refused  by  the  defendants  on  the  sole  ground, 
as  shown  in  the  writ,  that  he  had  not  paid  into  the  state  and 
city  treasury  the  license  fees  required  by  the  act  referred  to, 
in  addition  to  the  ad  valorem  tax  required  of  all  merchants 
under  the  general  laws  of  the  city,  and  which  the  relator  has 
tendered  in  connection  with  his  application.  The  writ  fur- 
ther shows  that  in  his  application  for  the  license,  the  relator 
clearly  indicated  that  he  desired  the  license  to  conduct  a  de- 
partment store  within  the  city  for  the  sale  of  five  different 
classes  or  departments  of  goods  as  defined  by  said  act.  It 
shows  that  he  intended  to  sell  the  goods  at  retail  and  through 
.twenty  clerks  or  employ6s  engaged  by  him  for  that  purpose; 
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that  the  relator  filed  his  application  for  the  license  desired  by 
him  with  the  defendant  Ashbrook  as  city  auditor  on  Septem- 
ber 15,  1899,  one  hundred  and  twenty-two  days  after  the 
passage  and  approval  of  the  act  in  question,  ignoring  its  pro- 
visions, tendering  the  license  fee  under  the  general  levy  made 
by  the  city  for  taxes,  and  demanding  of  the  defendants  and 
€ach  of  them  that  they  perform  the  acts  required  by  the  gen- 
eral laws  and  ordinances  of  the  city,  when  a  merchant's  li- 
cense is  applied  for,  and  which  are  set  forth  in  the  alternative 
writ  of  mandamus.  The  alternative  writ  also  shows  that  the 
license  was  refused  by  defendants  solely  on  the  ground  that 
relator  had  not  complied  with  the  provisions  of  said  act. 

For  a  return  to  the  alternative  writ,  the  defendants  filed 
&  demurrer,  alleging  as  grounds  therefor  that  the  matters  and 
things  set  forth  in  the  alternative  writ  are  not  sufficient  in 
law  or  equity  to  entitle  the  plaintiff  to  the  relief  asked  for,  or 
to  authorize  the  issuing  of  a  writ  of  mandamus. 

The  court  below  overruled  said  demurrer,  and  in  its  decree 
^*®*  specially  held  the  act  under  consideration  to  be  uncon- 
•stitutional  and  void.  The  defendants  declined  to  plead  fur- 
ther, and  the  court  thereupon  rendered  final  decree  for  the 
plaintiff,  and  directed  the  issuance  of  a  peremptory  writ  of 
mandamus,  commanding  the  defendants  and  each  of  them  to 
do  and  perform  the  acts  and  things  required  conditionally  by 
the  alternative  writ,  and  which  were  necessary  to  be  performed 
in  the  issuance  of  the  license  applied  for  by  the  relator. 

From  this  final  decree,  the  defendants  have  appealed  to  this 
court.  The  only  question  involved  in  this  controversy  is  as 
to  whether  this  act,  kno^^Ti  as  the  anti-department  store  law, 
a  brief  synopsis  of  which  is  given  below,  is  operative  or  con- 
stitutional. 

By  section  1  of  the  act,  all  goods,  wares,  and  merchandise 
in  the  cities  to  which  it  now  applies  are  divided  into  seventy- 
three  clashes,  and  these  classes  are  then  rearranged  into  twenty- 
■eight  groups  or  departments.  By  section  2  of  the  act  from 
and  after  one  hundred  and  twenty  days  after  its  passage,  it 
is  made  unlawful  for  any  person  or  personp,  firm,  corporation, 
or  association  of  persons  to  have  on  hand  for  sale,  sell  or  ex- 
pope  for  sale  at  retail,  any  goods,  wares,  and  merchandise  of 
more  than  one  of  these  several  classes  or  pronps,  without  first 
having  obtained  a  license  therefor,  as  provided  for  in  the  act. 

By  section  3  it  is  provided  that  during  the  one  hundred  and 
twenty  days  from  the  pass^age  of  the  act,  tlie  board  of  oHicers 
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of  the  city  charged  with  the  duty  of  issuing  merchant's  li- 
cences, and  after  that  a  license  commissioner  for  each  city  to 
be  appointed  by  the  governor,  are  authorized  to  issue  mer- 
chants* licensee.  By  a  proviso  in  this  section,  the  act  is 
limited  in  its  application  to  such  cities  of  the  state  as  have  or 
may  hereafter  have  fifty  thousand  inhabitants  or  more.  By 
section  4,  the  applicant  for  license  is  required  to  state  the 
class  or  group  under  which  he  proposes  to  conduct  his  busi- 
ness, and  also  ^**^  state  what  additional  class  or  group,  or 
what  additional  article  or  articles  in  any  class  or  group,  he 
desires  to  keep  or  sell,  and  also  the  street  number  at  which 
he  proposes  to  conduct  his  business. 

By  section  5,  the  board  or  license  commissioner,  charged 
with  the  duty  of  issuing  licenses,  is  empowered  to  fix  the 
sum  to  be  paid  for  licenses  required  by  the  act,  but  which 
sum  is  not  to  be  fixed  at  less  than  three  hundred  dollars  nor 
more  than  five  hundred  dollars  for  every  class  or  group  or 
for  any  particular  article  of  any  class  or  group  named  in  the 
application,  in  addition  to  the  principal  business  to  be  con- 
ducted by  the  applicant.  The  license  fee  thus  fixed  is  to  be 
uniform  in  each  city.  Section  6  prohibits  the  issuance  of  any 
license  until  the  applicant  shall  have  paid  into  the  city 
treasury  two-thirds  and  into  the  state  treasury  one-third  of 
the  amount  required  to  secure  the  license.  Section  7  pro- 
vides a  punishment  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  one  year,  and  the  payment  of  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  for  the  violation  of  any  provision  of  the  aot,  and  makes 
each  da}^s  violation  a  new  offense.  Section  8  provides  that 
the  act  "shall  not  apply  to  manufacturing  establishments,  ware- 
houses, or  auction  .uses  or  to  any  establishment  where  not 
more  than  fifteen  persons  are  employed.*' 

No  question  is  made  here  by  respondent  as  to  the  right  of 
relator  to  compel  by  mandamus  the  issuance  to  him  of  the 
license  applied  for  if  the  act  known  as  the  anti-department 
store  bill  is  unconstitutional  or  inoperative  as  declared  by  the 
circuit  court  in  its  disposition  of  the  case.  The  duty  of  re- 
spondents being  clearly  ministerial,  where  all  the  requirements 
of  the  law  preliminary  to  acquiring  a  license  have  been  com- 
plied with  by  relator,  its  issuance  if  refused  was  properly  com- 
pellable by  mandamus.  And  it  might  further  be  added  that 
no  question  ought  to  be  raised  as  to  the  character  of  the  im- 
position levied  by  the  act,  notwithstanding  it  is  called  a  'li- 
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cense  fee,**  and  the  act  imposing  it  is  designated,  "an  act  "^ 
to  regulate  business  and  trade  in  cities  having  a  population  of 
fifty  thousand  inhabitants  or  over,  etc."  Courts  look  beyond 
^e  mere  title  of  an  act  to  see  and  determine  its  real  object, 
purpose  and  result,  and  where  the  power  of  taxation  therein 
provided  for  is  exercised  for  the  mere  purpose  of  revenue  or 
undue  restraint  or  prohibition,  as  is  most  manifest  in  the  act 
in  question,  its  designation  as  "license  fee'*  will  not  save  it 
from  the  constitutional  restrictions  that  would  apply  to  it  as 
the  imposition  of  a  tax.  In  no  sense  can  this  most  extra- 
ordinary act  be  regarded  as  a  police  measure,  and  consequently 
does  not  fall  within  the  protection  of  the  police  power.  It 
nowhere  attempts  to  protect  any  public  interest  or  defend 
against  any  public  wrong.  It  shows  upon  its  face  that  regula- 
tion is  not  its  purpose,  but  that  revenue,  or  undue  restriction, 
in  the  interest  of  others  not  embraced  in  the  class  designated, 
is  the  aim  in  view.  While  a  most  onerous  license  fee  by  name 
is  imposed,  no  police  inspection,  supervision,  or  regulation  is 
provided,  nor  is  any  standard  set  for  the  applicant  to  estab- 
lish, or  that  he  agrees  to  attain  or  maintain,  but  any  and  all 
persons  engaged  in  the  business  designated  in  the  act,  with- 
out qualification  or  hindrance,  may  come,  and  a  license  on 
payment  of  the  stipulated  gum  to  the  commissioner  named  in 
the  act,  will  issue,  to  do  business,  subject  to  no  prescribed 
rule  of  conduct  and  under  no  guardian  eye,  but  according  to 
the  unrestrained  judgment  or  fancy  of  the  applicant  and  li- 
censee. The  applicant  is  simply  required  to  pay  his  money 
and  take  out  his  license.  That  is  the  beginning  and  the  end- 
ing of  the  police  supervision  and  control  over  him  or  his 
business  so  far  as  concerns  the  act  in  question. 

In  order  to  sustain  legislation  of  the  character  of  the  act 
in  question,  as  a  police  measure,  the  courts  must  be  able  to 
see  that  its  object  to  some  degree  tends  toward  the  preven- 
tion of  some  offense  or  manifest  evil,  or  has  for  its  aim  the 
preservation  of  the  public  health,  morals,  safety,  or  welfare. 
'**'*'  If  no  such  object  is  discernible,  but  the  more  guiffe  and 
masquerade  of  public  control,  under  the  name  "of  an  act  to 
regulate  business  and  trade,**  etc.,  is  adopted,  that  the  liberty 
and  property  rights  of  the  citizens  may  be  invaded,  the  court 
will  strike  down  the  act  as  unwarranted.  Mere  legislative  as- 
sumption of  the  right  to  direct  and  indicate  the  channel  and 
course  into  which  the  private  energiet  of  the  citizen  shall 
flow,  or  the  attempt  to  abridge  or  hamper  his  right  to  pur- 
Am.  St.  Rep.  Vol.  LXXVII.— 4f 
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sue  any  lawful  calling  or  avocation  which  he  may  choose  with- 
out unreasonable  regulation  or  molestation,  have  ever  been 
condemned  in  all  free  government. 

No  suggestion  is  made  by  counsel  in  their  effort  to  sus- 
tain this  act,  and  to  our  mind  none  can  be  conjectured,  why 
the  eelling  of  any  or  all  of  the  articles  of  merchandise  em- 
braced in  two  or  more  of  the  classes  or  groups  designated 
therein,  in  one  store  or  building,  under  one  head  or  unit  of 
management,  when  fifteen  or  more  persons  are  employed,  is 
a  thing  of  danger  to  the  public,  or  that  the  morals,  health, 
safety,  or  comfort  of  the  community  will  to  any  extent  be 
injured  or  prejudiced  thereby,  in  any  manner  different  or 
greater  than  would  result  if  the  same  articles  were  sold  in 
different  store  buildings  run  by  the  same  person,  corporation, 
or  company  as  independent  establishments  and  each  employ- 
ing fifteen  or  more  persons,  or  when  all  of  the  enumerated 
articles  are  sold  in  one  store,  wherein  less  than  fifteen  per- 
sons are  employed.  If  the  selling  of  the  different  articles 
enumerated  in  any  one  of  the  classes  or  groups  designated  by 
the  act  is  innocent  and  harmless  when  pursued  separately  as 
a  business,  how  does  it  become  harmful  and  dangerous  merely 
because  the  articles  in  two  or  more  classes  or  groups  desig- 
nated in  the  act,  become  united  for  sale  under  one  unit  of 
management  and  conducted  in  one  building  where  fifteen  or 
more  persons  are  employed  that  would  call  for  special  legis- 
lation with  increased  and  onerous  license  fees  or  tax  burdens 
imposed.  Such  grouping  together  for  sale  or  disposition  ^^^ 
of  those  articles  of  daily  use  and  necessity  do  not  endanger 
or  threaten  the  peace  and  good  order  of  society.  They  neither 
engender  disease,  spread  contagion,  corrupt  the  morals,  or  en- 
courage dissipation  or  vice  in  any  form  because  of  such  com- 
bination, and  no  sanction  for  such  reasons  can  be  found  for 
the  act,  as  a  public  measure. 

As  said  above,  the  act,  though  entitled  "an  act  to  regu- 
late business  and  trade  in  cities  having  a  population  of  fifty 
thousand  inhabitants  and  over,"  is  clearly  an  exercise  of  the 
power  of  taxation  and  must  be  enforced,  if  at  all,  under  and 
according  to  the  constitutional  limitations  and  restrictions  on 
the  subject  of  taxation.  Conceding  that  the  legislature  is 
not  limited  to  any  form  of  taxation,  and  that  it  may  impose 
a  license  tax  as  well  as  a  direct  tax  upon  the  department 
store  merchant,  and  further  treating  the  imposition  provided 
in  the  act  in  question  as  a  tax  imposed  direct  by  the  legisla- 
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|ture,  and  not  a  delegation  of  power  to  the  commissioner 
therein  named,  to  fii  an  uncertain  and  varying  sum  between 
three  hundred  dollars  and  five  hundred  dollars  as  his  fancy 
may  suggest  (which  the  relator  in  this  case  most  strenuously 
contends  is  done),  then  the  tax  to  be  paid  under  the  act  in 
question  is  violative  of  the  provision  of  section  10  of  article 
10  of  our  constitution,  which  declares  that  "the  general  as- 
sembly shall  not  impose  taxes  upon  counties,  cities,  towns,  or 
other  municipal  corporations,  or  upon  the  inhabitants  or  prop- 
erty thereof,  for  county,  city,  town,  or  other  municipal  pur- 
poses, but  may,  by  general  laws,  vest  in  the  corporate  au- 
thorities the  power  to  assess  and  collect  taxes  for  such  pur- 
poses." By  section  1  of  the  same  article  it  is  further  pro- 
vided that  "the  taxing  power  may  be  exercised  by  the  general 
assembly  for  state  purposes,  and  by  counties  and  other  munici- 
pal corporations,  under  authority  granted  to  them  by  the 
general  assembly,  for  county  and  other  corporate  purposes." 
Section  6  of  the  act  in  question  provides  that:  "No  such 
license  shall  be  issued  until  the  person,  firm,  corporation, 
^**  or  association  of  persons  applying  therefor  shall  pay  to 
the  city  treasurer  of  the  city  two-thirds  and  into  the  state 
treasury  one-third  of  the  amount  fixed  by  the  board  or  officer 
receiving  §uch  application,  as  due  and  payable  therefor." 
While  the  legislature  might  authorize  the  municipality  to  be 
affected  by  the  act  in  question,  as  it  has  done  in  the  city 
charters  and  in  the  general  laws  regulating  the  incorporation 
of  cities,  to  license  and  tax  certain  corporations  and  callings, 
and  to  impose  taxes  on  all  the  property  within  its  limits  for 
municipal  purposes,  it  cannot  iitself,  or  through  the  agency 
of  the  commissioners  to  be  appointed  under  the  act,  any  more 
impose  such  tax  directly  upon  such  occupation  or  business 
in  cities  for  city  purposes  than  it  can  directly  impose  taxes 
upon  city  property  for  city  purposes.  As  will  be  seen  by 
section  6  of  the  act  in  question,  two-thirds  of  the  license  fee 
or  tax  imposed  thereunder  upon  the  department  store  mer- 
chant is  to  be  paid  to  the  treasurer  of  the  city  wherein  such 
store  is  located,  and  goes  into  the  city  treasury  for  city  pur- 
poses, while  the  remaining  one-third  of  the  tax  named  is  to 
be  paid  into  the  state  treasury  for  the  use  of  the  state,  where- 
as section  10  of  article  10  of  the  constitution,  above  quoted, 
expressly  inhibits  the  general  assembly  from  imposing  taxes 
upon  cities  or  other  municipal  corporations,  or  upon  the  In- 
habitants or  property  thereof  for  city  or  other  municipal  pur- 
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poees,  and  directs  that  by  general  laws  it  may  vest  in  the 
corporate  authorities  thereof  power  to  so  assess  and  collect  all 
taxes  for  corporate  purposes.  Section  1  of  said  article  10  of 
the  constitution  is  likewise  mandatory  in  directing  how  the 
taxing  power  may  be  exercised  by  the  general  assembly  and 
by  the  cities  and  municipal  corporations  of  our  state,  and 
excludes  the  assertion  of  authority  attempted  by  the  act  in 
question.  And,  again,  it  might  be  suggested  that  as  part  of 
the  imposition  provided  for  in  section  6  of  the  act  in  question 
is  a  city  tax,  the  state  not  only  was  wanting  in  authority  to 
impose  it  upon  the  city  or  the  inhabitants  ^^^  or  property 
thereof,  but  to  appropriate  any  part  to  itself,  and  if  the  im- 
position be  treated  as  a  state  tax  the  legislature  had  no  right  to 
give  or  remit  any  part  of  the  state's  revenue  to  the  city. 

But,  aside  from  the  question  as  to  whether  the  tax  to  be 
imposed  be  considered  as  a  municipal  or  state  tax  that  should 
have  been  imposed  by  the  legislature  of  the  state  or  by  the 
cities  of  the  state,  relators  insist  that  the  act  is  vitally  de- 
fective, in  that  it  delegates  to  the  commissioner  named  in  the 
act  to  be  appointed  by  the  governor  the  power  to  fix  the 
amoimt  of  the  license  fee  or  tax,  and  for  that  reason  violates 
section  1  of  article  10  of  the  constitution. 

By  section  5  of  this  act  it  is  provided  that  "the  said  board 
or  officer  in  any  such  city  charged  with  the  duty  of  issuing 
merchant's  licenses  shall  have  power  to  fix  the  sum  to  be  paid 
for  licenses  required  by  this  act,  but  such  license  fee  shall 
not  be  fixed  at  less  than  three  nor  more  than  five  hundred 
dollars  for  every  class  or  group,  or  for  any  particular  article 
of  any  class  or  group  mentioned  in  the  application  for  such 
license,"  etc.  While  a  minimum  below  which  and  a  maximum 
above  which  the  commissioner  cannot  go  has  been  designated 
in  the  act,  the  authority  to  name  and  fix  the  amount  of  the 
Imposition  bertween  these  designated  sums  is  plainly  delegated 
to  the  commissioner,  and  can  be  exercised  according  to  his 
arbitrary  discretion  in  the  premises,  subject  only  to  the  quali- 
fication, as  further  set  out  in  the  section,  "that  the  license 
fee  exacted  shall  be  uniform  in  each  city  in  which  it  is  col- 
lected." Until  the  commissioner  acts  and  determines  upon 
the  rate  of  the  imposition  to  be  levied  within  the  limits  of 
th"e  city  for  which  he  is  appointed,  no  one  of  that  community 
can  determine  from  the  law  itself  what  the  license  fee  or  tax 
is  or  will  be;  until  he  acts,  the  rate  of  the  tax  is  an  unknown 
quantity.     In  fact,  until  he  acts  there  is  no  tax  provided.    An 
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undetermined  tax  is  in  law  no  tax.  The  determination  of  the 
amount  or  rate  of  a  *®**  tax  to  be  imposed  is  as  essential  in. 
exercise  of  the  taxing  power  as  the  designation  of  the  prop- 
erty to  be  taxed  or  the  time  for  its  collection  or  enforcement. 

And  here,  again,  on  account  of  the  delegated  authority  to 
the  commissioner,  to  be  named  under  the  act,  to  fix  the  sum 
to  be  paid  for  the  license  therein  required,  the  further  ob- 
jection is  urged  to  it  that  it  is  violative  of  the  uniformity 
clause  of  our  state  constitution,  which  by  section  3  of  article 
10  provides  that  all  taxes  to  be  levied  and  collected  for  pub- 
lic purposes  "shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying  the 
tax,  and  all  taxes  shall  be  levied  and  collected  by  general  law." 
Ignoring  for  the  present  the  question  that  the  merchant  do- 
ing business  in  the  cities  of  our  state  having  a  population  of 
fifty  thousand  inhabitants  or  more,  in  one  store  or  building 
when  fifteen  or  more  persons  are  employed,  have  been  ar- 
bitrarily singled  out  by  this  act  as  a  class  to  themselves,  that 
additional  burdens  might  be  imposed  upon  them  from  which 
all  other  merchants  of  the  state  are  exempted,  all  of  the  class 
of  merchants  thus  arbitrarily  named,  under  this  act,  are  not 
subject  to  the  same  uniform  rate  of  tax.  Even  as  to  them 
the  tax  may  vary  according  to  the  whim  and  fancy  of  the 
different  commissioners  to  be  named  by  the  governor  for  the 
different  cities,  as  will  be  seen  from  a  reading  of  the  act. 

The  merchant  in  St.  Joseph,  for  selling  the  articles  enumer- 
ated in  each  of  the  classes  or  groups  designated  in  the  act 
(more  than  one),  may  be  required  to  pay  three  hundred  dol- 
lars, while  for  selling  the  same  articles  in  Kansas  City  his 
brother  department  store  merchant  may  be  required  to  pay 
four  hundred  dollars,  and  the  merchant  of  St.  Louis  be  re- 
quired to  pay  five  hundred  dollars,  and  all  under  the  same 
act,  and  where  a  part  of  the  tax  to  be  collected  from  each  goes 
to  the  same  common  public  purpose.  So  the  practical  opera- 
tion of  the  act  in  question  not  only  *•*  makes  an  arbitrnry 
class  of  merchants  in  cities  of  fifty  thousand  inhabitants  or 
more,  doing  a  retail  business  under  one  unit  of  management 
where  fifteen  or  more  persons  are  employed,  as  contradistin- 
guished from  all  other  merchants  of  such  cities,  and  all  other 
merchants  of  the  state  outside  of  cities  of  fifty  thousand  in- 
habitants or  more,  whether  conducting  business  under  the 
eame  condition  as  tho?e  desi.cmated  in  the  class  defined  by  the 
act  or  otherwise,  but  all  merchants  of  that  class  are  not  nee- 
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essarily  subject  to  the  same  uniform  rate  of  taxation,  since 
the  rate  between  three  and  five  hundred  dollars  is  to  be  fixed 
and  determined  according  to  the  discretion  of  the  different 
commissioners  to  be  appointed  for  the  various  cities,  earning 
within  the  influence  of  the  act. 

But  the  inequality  and  want  of  uniformity  in  the  matter 
of  the  application  of  the  act,  to  the  merchant  of  the  desig- 
nated class,  is  made  more  striking  when  it  is  suggested  that 
under  it  the  commissioner  (say  for  the  city  of  St.  Joseph) 
may  determine  that  he  will  require  a  license  fee  for  selling 
the  articles  classified  and  enumerated  under  each  one  of  the 
twenty-eight  groups  of  articles  designated  in  the  act  to  be 
kept  and  sold  by  the  merchant  of  that  city  (less  the  articles 
named  in  any  one  group,  which  he  may  sell  without  the  re- 
quirement of  a  license),  and  then  the  highest  license  fee  that 
would  be  required  in  that  city  for  selling  all  articles  of  mer- 
chandise enumerated  in  the  act  would  be  three  hundred  times 
twenty-seven,  or  eight  thousand  one  hundred  dollars.  While 
in  St.  Louis,  perhaps,  the  commissioner  appointed  to  look  af- 
ter the  interest  of  that  city,  being  a  man  of  more  compre- 
hensive views  and  of  a  disposition  to  give  to  the  act  a  more 
liberal  and  far-reaching  interpretation,  to  meet  the  financial 
pressing  needs  of  that  city,  and.  being  a  man  of  bolder  financial 
reach,  might  determine  that  a  license  fee  for  each  of  the 
seventy-three  classes  of  articles  enumerated  in  the  act  was 
required,  and  would  further  fix  five  hundred  dollars  as  the 
amount  of  the  license  fee  to  be  imposed  for  the  selling  of 
articles  of  each  class,  over  and  above  the  articles  of  one  class 
that  can  be  ^^  sold  without  a  license.  Then  we  would  have 
the  merchant  of  that  city,  for  conducting  the  same  business 
as  the  St.  Joseph  merchant,  paying  for  his  license  seventy- 
two  times  five  hundred,  or  the  enormous  sum  of  thirty-six  thou- 
sand dollars,  thus  making  the  possible  astounding  difference 
of  twenty-seven  thousand  nine  hundred  dollars  between  the 
amounts  to  be  paid  by  merchants  arbitrarily  created  by  this  act, 
for  the  mere  purpose  that  they  might  be  legislated  against. 

Thus  it  is  seen  that  the  uniformity  clause  of  the  constitu- 
tion has  been  violated  in  this  act,  not  only  by  the  arbitrary 
and  unreasonable  classification  of  merchants  of  a  natural  class, 
for  the  particular  purpose  of  this  particular  imposition,  and 
also  on  account  of  the  discretion  given  to  the  commissioner  to 
be  named  under  the  act  to  fix,  in  different  cities,  different 
license  fees  or  rates  of  taxation  upon  the  merchants  of  the 
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same  designated  class;  but  the  very  uncertainty  in  the  lan- 
guage of  the  act  has  introduced  another  element  of  possible 
and  probable  inequality  and  want  of  uniformity  in  the  mat- 
ter of  determining  the  amount  of  the  tax  to  be  fixed  and  im- 
posed. 

In  the  exercise  of  the  taxing  power,  which  is  the  very 
essence  of  sovereignty,  and  of  the  gravest  consequences  to 
the  citizen,  there  ought  to  be  no  ambiguity  or  uncertainty  in 
the  language  of  the  law.  An  act  which  attempts  to  levy  such 
burdensome  taxation  as  that  provided  in  the  act  in  question 
should  at  last  be  plain  and  past  all  misunderstanding  as  to 
the  basis  on  which  the  computation  is  to  be  made,  and  yet 
from  a  reading  of  the  act  no  one  can  tell  whether  for  the 
selling  or  exposing  for  sale,  by  a  merchant  of  the  designated 
class,  all  the  different  articles  of  goods,  wares,  and  merchandise 
enumerated  therein,  a  license  fee  or  tax  is  to  be  exacted  for 
selling  or  exposing  to  sale  the  articles  named  in  each  of  the 
seventy-three  classes,  or  only  the  twenty-eight  groups  of  ar- 
ticles. 

Section  5  of  the  act  provides  that  a  license  fee  shall  be  ^** 
fixed  at  not  less  than  three  hundred  nor  more  than  five  hun- 
dred dollars  "for  every  class  or  group,  or  for  any  particular 
article  of  any  class  or  group  mentioned  in  the  application  for 
such  license."  The  words  "class"  and  "group"  are  used  to- 
gether througliout  the  act  as  "class  or  group,"  and  nothing  is 
to  be  found  therein  to  indicate  which  is  to  be  considered,  or 
what  is  to  be  rejected  or  ignored,  in  the  matter  of  computing 
the  amount  of  license  fee  to  be  collected  by  the  commissioner 
called  upon  to  execute  the  act.  As  to  whether  a  license  fee 
is  intended  to  be  exacted  for  selling  the  articles  of  each  of 
the  seventy-three  classes  or  for  only  each  of  the  twenty-eight 
groups  of  articles  is  a  matter  of  pure  guesswork,  a  thing  of 
blind  conjecture,  a  foundation  too  uncertain  and  untenable 
upon  wliich  to  rest  the  cumbrous  tax  imposition  provided  in 
the  act. 

But  the  uncertainty  as  to  the  meaning  of  the  act  is  not 
only  made  to  appear  from  the  use  of  irreconcilable  words  and 
language  found  therein,  but  also  on  account  of  the  absence  of 
proper  words  therein  defining  the  life  and  duration  of  the 
license  to  be  issued  by  the  terms  of  the  act.  Whether  the 
license  provided  for  in  the  act  is  to  issue  and  run  for  a  day, 
month,  or  a  year,  or  for  life  of  the  applicant,  or  for  the 
duration  of  his  business  at  a  fixed  place,  nothing  is  to  be 
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found  in  the  act  to  inform  one,  and  again  we  are  driven  to  the 
field  of  conjecture  and  speculation,  without  data  upon  which 
to  predicate  a  construction  as  to  what  is  meant.  We  know 
of  no  rule  of  construction  that  would  justify  this  court  giving 
to  this  act  a  definite  meaning  not  somewhere  disclosed  or 
indicated  within  its  four  corners.  The  act  is  clearly  void  for 
uncertainty. 

But  independent  of  all  these  objections  to  the  form  and 
structure  of  the  act,  to  the  mode,  manner  and  amount  of  the 
attempted  imposition,  or  as  to  whether  the  imposition  be 
treated  as  a  tax  or  a  license,  the  act  is  further  assailed  upon 
the  broad  constitutional  ground  that,  as  unwarranted  class 
legislation,  it  is  violative  of  the  natural  rights  of  the  citizen 
*®^  defined  in  section  4  of  article  2  of  our  constitution  (bill 
of  rights),  which  declares  "that  all  persons  have  a  natural 
right  to  life,  liberty,  and  the  enjoyment  of  the  gains  of  tlieir 
industry,"  and  of  section  30  of  the  same  article,  which  de- 
clares "that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.'* 

The  protection  of  liberty  and  of  property,  defined  in  sec- 
tion 4  of  the  constitution,  supra,  "as  the  gains  of  one's  in- 
dustry," are  among  the  principal  objects  for  which  free  gov- 
ernment among  men  has  been  established,  and  it  is  further 
declared  in  the  closing  paragraph  of  said  section,  "that  when 
government  does  not  confer  this  security  it  fails  of  its  chief 
design";  and  of  these  rights  no  person  shall  be  deprived  with- 
out "due  process  of  law,"  which  means,  as  declared  by  this 
as  by  all  courts  of  the  land  to  be,  "the  law  of  the  land,"  and 
these  words,  when  having  reference  to  legislative  enactments, 
must  mean  a  requirement  of  action  or  abstinence,  binding 
upon  and  affecting  alike  each  and  every  member  of  the  com- 
munity of  the  same  class  or  of  similar  circumstances,  en- 
acted for  the  general  public  good  or  welfare.  Does  the  act 
in  question,  by  the  imposition  of  the  license  fee  provided  for 
therein,  infringe  upon  the  liberty  of  the  citizen  whom  it  is  to 
affect,  or  of  his  right  to  the  enjoyment  of  the  gains  of  his 
industry,  or  its  equivalent,  his  property? 

If  the  terms  "life,"  "liberty,"  and  "property,"  as  used  in  the 
constitution,  are  "representative  terms  and  cover  every  right 
to  which  a  member  of  the  body  politic  is  entitled  under  the 
kw,"  as  said  by  Sherwood,  J.,  in  State  v.  Julow,  129  Mo.  172, 
and  that  within  this  comprehensive  scope  are  embraced  the 
right  to  buy  and  sell  as  others  may,  and  to  pursue  such  honest 
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calling,  vocation,  or  business  as  the  citizen  may  choose,  sub- 
ject only  to  such  restraints  or  the  imposition  of  such  burdens 
as  may  be  required  or  imposed  for  the  general  good,  and  if 
"due  process  of  law"  is  to  be  defined  as  "the  law  of  the  land," 
designed  to  protect  and  ^®**  preserve  the  rights  of  the  citizen 
against  arbitrary  legislation  as  well  as  against  arbitrary  ex- 
ecutive or  judicial  action,  then  "due  process  of  law"  is  denied 
when  any  particular  person  of  a  class  or  of  the  community^ 
are  singled  out  for  the  imposition  of  restraints  or  burdens  nol^ 
imposed  upon  and  to  be  borne  by  all  of  the  class,  or  of  the 
community  at  large,  unless  the  imposition  or  restraint  be 
based  upon  existing  distinctions  that  differentiate  the  par- 
ticular individuals  of  the  class  to  be  affected  from  the  body 
of  the  community;  and  this  question  as  to  whether  the  persons 
thus  designated  constitute  a  natural  or  a  reasonable  class  de- 
pends upon  facts  which  the  court  passing  upon  the  validity  or 
invalidity  of  the  legislation  must  determine  upon.  While  the 
legislature  under  its  vested  authority  and  power  may  arbi- 
trarily impose  tax'es,  restraints,  and  burdens  of  various  kinds, 
within  the  constitutional  limitations  prescribed,  that  may  be- 
come most  onerous  and  oppressive  to  the  citizen,  which  the 
courts  can  do  naught  but  uphold,  it  cannot  create  conditions 
or  fiat  classes  that  will  operate  to  make  legislation  alone  ap- 
plicable to  those  artificial  conditions  and  classes  as  general 
law  within  the  meaning  of  the  constitution,  or  that  will  en- 
title it  to  the  designation  of  "the  law  of  the  land,"  or  that 
will  make  the  act  "due  process  oi  law,"  by  which  alone  the 
liberty  of  the  citizens  may  be  restrained,  or  his  property  bur- 
dened or  disposed  of.  As  said  above,  no  reason  has  been  given 
or  suggested,  and  to  our  minds  none  can  be  conceived,  why 
the  arbitrary  selection  of  persons  and  corporations  having  or 
exposing  for  sale  (in  the  same  store  or  building  under  a 
unit  of  management  or  superintendency,  at  retail,  in  the  cities 
of  the  state  having  a  population  of  fifty  thousand  inhabitants), 
any  articles  of  goods,  wares,  or  merchandise,  set  out  and 
named  in  section  1  of  the  act  in  question,  of  more  than  one 
of  the  several  classifications  or  groups  therein  designated,  when 
fifteen  or  more  persons  are  employed,  was  named  or  made, 
for  the  imposition  of  the  license  fee  provided  •'**^  in  the  act, 
from  which  all  other  persons  and  merchants  of  the  state  are 
exempted.  It  is  cla^cified  wholly  without  reason  or  necessity. 
It  is  so  arbitrary  and  unreasonable  as  to  defy  sugsrestion  to 
the  contrary.     The  simple  statement  of  its  creation  is  a  most 
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fatal  blow  to  its  continued  existence.  It  is  truly  ''classification 
run  wild."  It  is  special  legislation  unrestrained.  To  have 
made  the  act  apply  to  all  merchants  of  a  given  avoirdupois  or 
to  those  employing  clerks  of  a  designated  stature,  or  to  those 
doing  business  in  buildings  of  a  special  architectural  design, 
would  have  been  as  natural  and  as  reasonable  a  classiiication 
for  the  purpose  in  view  as  the  classification  made  by  this  act. 
It  follows  from  what  has  been  said  that  the  judgment  of 
the  circuit  court  directicg  the  issuance  of  the  peremptory 
writ  of  mandamus  should  be  affirmed,  and  it  is  so  ordered. 

Gantt,  P.  J.,  Brace  and  Valliant,  JJ.,  concur. 

Burgess,  J.,  concurs  in  the  result;  Marshall,  J.,  specially. 

Sherwood,  J.,  not  being  present  at  the  hearing,  takes  no  part 
in  the  decision. 

MARSHALL,  J.  I  agree  to  the  affirmance  of  the  judgment 
of  the  trial  court  upon  the  grounds:  1.  That  the  act  con- 
sidered is  clearly  class  legislation  and  therefore  unconstitu- 
tional; and  2.  That  the  act  is  incomplete  and  is  not  a  law  and 
does  not  constitute  a  rule  of  conduct,  and  is  therefore  void,  I 
do  not  agree  that  what  is  commonly  termed  an  occupation  tax, 
which,  properly  expressed,  means  a  license  or  permission  to 
do  business,  is  in  any  proper  sense  a  tax.  iSuch  license  fees 
have  always  been  held  constitutional  in  Missouri  and  else- 
where, provided  they  apply  equally  to  all  persons  similarly 
situated. 


POLICE  POWER— TO  SUSTAIN  LEGISLATIVE  Interference 
with  the  business  of  the  citizen  by  virtue  of  the  police  power,  it 
must  tend  in  some  degree  toward  the  prevention  of  offenses,  or  the 
preservation  of  the  public  health,  morals,  safety,  or  welfare:  Chi- 
cago V.  Netcher,  183  111.  104,  75  Am.  St.  Rep.  93. 

A  LICENSE  IS  ISSUED  under  the  police  power,  but  the  exaction 
of  a  license  fee,  with  a  view  to  revenue,  is  an  exercise  of  the  power 
of  taxation:  See  the  monographic  note  to  People  v.  Naglee,  52  Am. 
Dec.  331-3.35.  The  subject  of  licenses  is  also  treated  in  the  notes  to 
State  V.  Conlon,  48  Am.  St  Rep.  236,  237;  State  v.  Long,  59  Am. 
P-ep.  267-282. 

TAXATION.— DELEGATION  OP  THE  POWER  of  taxation  is 
the  subject  of  the  monographic  note  to  Mayor  etc.  v.  State,  74  Am. 
Dec.  590-595.  See,  also,  Whiting  v.  West  Point,  88  Va.  905,  29  Am. 
St.  Rep.  750. 

TAXATION.— FOR  WHAT  PURPOSE  taxes  may  be  Imposed,  see 
the  monographic  notes  to  Zigler  v.  Menges,  16  Am.  St.  Rep.  365-371; 
Buck  V.  Miller,  62  Am.  St.  Rep.  448-477. 

ON  CLASS  LEGISLATION,  see  the  monographic  notes  to  State  r. 
Ellet,  21  Am.  St.  Rep.  780-789;  State  v.  GoodwiU,  25  Am.  St.  Rep. 
883-885. 
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[154  Missouri,  599.] 

JtTRISDICTION  —  ACTION  AGAINST  DEAD  DEFEND- 
ANT.—An  action  begun  and  prosecuted  agaiust  a  defeudant  who 
was  dead  wlien  !t  was  begun  is  absolutely  void,  and  can  be  at- 
tacked collaterally  as  well  as  directly. 

ATTACHMENT  —  JUIilSDICTION.  —  In  attachment  causes 
the  Jurisdiction  over  the  subject  matter  is  obtained  by  a  levy  there- 
on of  a  writ  properly  issued,  and  no  matter  what  nor  how  great 
errors  or  irregularities  may  subsequently  occur  the  res  remains  still 
in  the  grasp  of  the  court,  and  its  judgment  in  regard  thereto  will 
be  valid  and  binding  until  reversed  on  error  or  appeal  or  set  aside 
in  a  direct  and  appropriate  proceeding  for  that  purpose. 

ATTACHMENT  — JURISDICTION  — DEATH  OF  DEPEND- 
ANT.— Whei'e  property  Is  seized  under  a  writ  of  attachment  prior 
to  the  defendant's  death,  but  the  publication  of  summons  Is  not 
completed  until  after  his  death,  the  judgment  made  in  such  suit  in 
ignorance  of  the  defendaui's  death  Is  not  void,  and  hence  Is  not 
open  to  collateral  attack. 

EJECTMENT  —  ESTOPPEL.  —  Where  the  defendant  In  an 
ejectment  suit  bought  the  lands  in  good  faith  and  w«it  into  posses- 
sion, and  for  a  long  period  of  years  exercised  all  the  acts  of  owner- 
ship over  them,  and  made  valuable  Improvements  thereon,  and  paid 
the  taxes,  with  the  knowledge  of  the  plaintiffs,  who  during  all  that 
time  claimed  title  to  the  premises,  such  plaintiffs  are  estopped  from 
asserting  title  against  the  defendant,  although  the  deeds  under 
which  she  claims  are  void. 

Rechow  &  Pufahl,  for  the  appellant, 

Ross  &  Sea,  for  the  respondents. 

«oi  GANTT,  P.  J.  This  is  an  action  of  ejectment  for  cer- 
tain lands  in  Polk  county,  Missouri. 

The  plaintiffs  are  four  of  the  nine  children  and  grantees 
of  Patrick  Shea,  late  of  said  county.  The  defendant  is  in 
possession  of  said  lands  under  sheriff's  deeds  to  said  lands 
under  judgments  rendered  against  said  Patrick  Shea.  The  an- 
swer is  a  general  denial  and  an  equitable  estoppel.  Judgment 
was  rend-ered  for  plaintiffs  for  four-ninths  of  the  land,  and 
defendant  appeals. 

The  facts  developed  on  the  trial  were  these:  Patrick  Shea, 
the  common  source  of  title,  moved  to  Polk  county  some  time 
prior  to  the  year  1878.  He  came  from  Kentucky.  He  was 
a  married  man  and  left  a  wife  in  Kentucky,  by  whom  he  had 
eight  children.  Mrs.  Louisa  E.  Shea,  believing  him  to  be  a 
single  man,  was  married  to  him  in  Polk  county  and  had  by 
him  one  child,  a  daughter,  named  Nora  Shea,  sixteen  years 
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old  at  the  time  of  tlie  trial  in  the  circuit  court.  In  the  spring 
of  1887  a  man  representing  Patrick  Shea's  wife  in  Kentucky 
came  to  Polk  county  to  investigate  his  affairs. 

®***  That  visit  and  some  papers  found  by  Mrs.  Louisa  Shea 
about  that  time  developed  that  he  had  a  wife  living  in  Ken- 
tucky from  whom  he  had  never  been  divorced  when  he  mar- 
ried Mrs.  Louisa  E.  Shea,  the  defendant  herein.  By  the  as- 
sistance of  Louisa  E.  Shea,  Patrick  had  accumulated  some  four 
hundred  acres  of  land,  worth  four  dollars  to  six  dollars  per 
acre,  and  money  and  personal  property  to  the  amount  of 
twelve  thousand  dollars.  Alarmed  at  the  prospect  of  an  in- 
dictment for  bigamy,  Patrick  Shea  rapidly  sold  off  his  personal 
property  and  collected  and  sold  his  notes  through  the  as- 
sistance of  his  grown  son,  John  Shea. 

Mrs.  Louisa  E.  Shea,  upon  learning  that  she  was  not  the 
lawful  wife,  commenced  an  action  by  attachment  against  Pat- 
rick Shea  to  annul  her  marriage  to  him  and  for  alimony,  and 
also  in  a  second  count  for  damages  in  the  sum  of  two  thousand 
five  hundred  dollars  based  upon  her  services  to  him  for  nine 
years,  induced  by  his  fraudulent  conduct  and  the  concealment 
of  his  prior  marriage.  The  petition  was  filed  March  20,  1887. 
An  affidavit  was  filed  charging  said  Patrick  with  having  ab- 
sconded and  absented  himself  from  his  usual  place  of  abode, 
so  that  the  ordinary  process  of  law  could  not  be  served  on 
him,  and  with  removing  his  property  and  effects  out  of  this 
state  to  hinder,  defraud,  and  delay  his  creditors,  and  that  the 
damages  for  which  Mrs.  Shea  was  suing  were  for  injuries 
arising  from  his  commission  of  a  felony,  to  wit,  bigamy.  A 
bond  for  five  thousand  dollars  was  given  and  approved  and 
the  land  in  suit  was  duly  attached  on  the  twenty-first  day  of 
March,  1888,  and  an  abstract  duly  filed  on  the  same  day  in 
the  recorder's  office.  Publication  was  made  as  required  by 
law.  At  the  May  term,  1888,  judgment  was  rendered  for  plain- 
tiff for  fifteen  hundred  dollars  damages,  sustaining  the  at- 
tachment and  awarding  a  special  execution.  Execution  is- 
sued and  the  land  was  sold  and  Mrs.  Louisa  B.  Shea  became 
the  purchaser  and  received  a  sheriff's  deed  to  the  land  Oc- 
tober 31,  1888,  and  a  second  sheriff's  deed  on  May  2,  1890, 
for  the  same  premises  under  another  judgment  by  ®^^  attach- 
ment for  three  hundred  and  eighteen  dollars,  for  moneys  of 
said  Louisa  which  said  Patrick  owed  her.  Patrick  so  effect- 
ually disposed  of  his  personal  property  that  nothing  of  con- 
sequence was  realized  on  the  attachments  from  that  source. 
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It  is  conceded  that  the  deed  to  his  children,  the  plaintiffs, 
under  which  they  claim  title  was  voluntary  and  without  other 
consideration  than  love  and  affection.  Indeed,  Mr.  Eoss,  who 
drew  the  deed,  testified  it  was  executed  because  Patrick  was 
threatened  with  a  prosecution  and  his  wife  in  Kentucky  was 
'demanding  five  thousand  dollars.  Xone  of  the  children  were 
present  when  the  deed  was  made.  It  was  made  and  handed 
to  Mr.  Eoss  for  them.  It  is  not  pretended  any  consideration 
was  paid  or  intended  to  be  paid.  Eoss  was  not  the  agent  of 
the  heirs.  Either  he  or  John  Shea  put  the  deed  to  record. 
John  did  not  represent  the  heirs  in  getting  the  deeds. 

Having  disposed  of  bis  property  Patrick  Shea  went  to 
Canada.     He  died  at  Windsor,  Canada,  March  30,  1888. 

The  court  gave  declarations  for  plaintiffs,  over  defendant's 
objections,  as  follows:  "1.  If  the  court  finds  for  plaintiffs,  it 
will  find  the  amount  due  each  as  damages  and  rents  in  ac- 
cordance with  his  or  her  interest  from  the  time  of  the  com- 
mencement of  this  action;  2.  It  is  admitted  that  both  plain- 
tiffs and  defendant,  Louisa  E.  Shea,  claim  title  to  the  land 
in  controversy  under  the  same  person,  Patrick  Shea;  3.  If 
the  defendant,  Patrick  Shea,  was  dead  at  the  time  of  the  trial 
and  rendition  of  the  judgment  upon  which  the  first  sheriff's 
deed  offered  in  evidence  by  defendant  was  founded,  the  deed 
80  offered  is  void  and  conveyed  no  title;  4.  If  the  suit  was  in- 
stituted, the  judgment  rendered,  and  the  whole  proceedings 
had  after  the  death  of  Patrick  Shea,  the  defendant  therein, 
in  the  cause  wherein  the  second  deed  offered  by  defendant 
was  founded,  such  judgment  proceedings  and  the  deed  there- 
under were  void  and  the  deed  conveys  no  title." 

604  r^Q  which  action  of  the  court  in  giving  said  declarations 
of  law  the  defendants  then  and  there  duly  objected  and  ex- 
cepted at  the  tiiue. 

The  defendants  asked  the  court  to  give  the  following  dec- 
larations of  law:  "1.  If  the  defendant  bought  the  lands  in  con- 
troversy in  good  faith,  and  went  into  possession  or  retained 
possession,  and  for  a  long  period  of  years  exercised  all  the 
acts  of  ownership  over  the  same,  and  made  valuable  and  last- 
ing improvements  thereon,  and  paid  all  the  taxes,  with  the 
knowledge  of  the  plaintiffs,  or  some  of  them,  and  they  knew 
that  they  claimed  the  title  to  said  premises  that  they  are  now 
trying  to  assert  during  all  that  time,  then  they  are  estopped 
from  asserting  such  title  as  against  her,  even  if  the  title  un- 
der which  she  claimed  was  void;  2.  If  the  defendant,  Mrs. 
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Shea,  was  the  legal  wife  of  Patrick  Shea,  and  as  such  filed  her 
claim  of  homestead,  then  the  said  Patrick  Shea  was  devested 
of  any  power  to  convey  the  same  and  any  attempted  convey- 
ance of  the  same  was  void;  3.  The  court  declares  the  law  to  be 
that  if  it  appears  that  defendant,  Nora  Shea,  is  a  minor,  and 
is  in  possession  of  the  homestead  in  connection  with  her  mother, 
then  as  to  that  there  can  be  no  recovery  in  this  action;  4.  The 
court  declares  the  law  to  be  that  the  proceedings  which  cul- 
minated  in  the  judgment  of  May  2,  1888,  in  evidence,  in 
which  Louisa  E.  Shea  was  plaintiff  and  Patrick  Shea  defend- 
ant, even  if  it  was  rendered  after  the  death  of  Patrick  Shea, 
is  not  subject  to  collateral  attack,  and  the  deed  in  evidence 
made  upon  an  execution  sale  thereunder  conveyed  the  title 
of  said  Patrick  Shea  as  of  the  time  of  the  levy  of  the  writ 
of  attachment  in  said  cause,  and  the  issues  must  be  found  for 
the  defendant." 

The  court  gave  those  numbered  1,  2,  and  3,  and  refused  in- 
struction numbered  4,  and  defendant  duly  excepted.  The 
verdict  and  judgment  was  for  plaintiffs  for  four-ninths  *** 
of  two  hundred  and  eighty  acres  of  the  land,  and  for  damages 
and  monthly  rents  and  profits. 

1.  If  the  defendant,  Mrs.  Ijouisa  E.  Shea,  acquired  title 
by  her  sheriff's  deeds,  or  either  of  them,  from  the  sheriff  of 
Polk  connty  on  her  attachment  suits,  it  will  be  unnecessary  to 
consider  the  other  defenses  tendered  by  her,  however  merito- 
rious they  may  be. 

The  plaintiffs'  instructions,  taken  with  the  instruction  num- 
bered 4,  asked  by  defendant,  very  clearly  indicate  the  ground 
on  which  the  battle  was  fought  in  the  circuit  court. 

The  plaintiffs  insisted  that  the  defendant's  action  against 
Patrick  Shea  was  commenced  and  prosecuted  to  judgment 
after  the  death  of  Patrick  Shea,  and  the  judgment  and  the 
deeds  thereunder  were  for  that  reason  void,  whereas  defendant 
contended  her  action  was  commenced  and  her  attachment 
levied  in  the  lifetime  of  said  Patrick,  and  prosecuted  to  final 
judgment  in  ignorance  of  his  death,  and  her  judgment  was  not 
\oid,  and,  if  not,  was  not  apen  to  collateral  attack  in  this  action 
of  ejectment. 

By  reference  to  the  statement  already  made  it  is  to  be  cb- 
Berved  that  the  petition  of  Mrs.  Louisa  E.  Shea  against  Pat- 
rick Shea  was  filed  in  the  clerk's  office  on  March  20,  1887, 
and  a  writ  of  attachment  sued  out,  under  which  the  sheriff 
fiummoued  various  debtors  of  Patrick  Shea  as  garnishees,  but. 
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«8  it  turned  out,  these  parties  had  either  paid  their  debts  to 
him  or  their  notes  were  negotiable,  and  Patrick  Shea  had  in- 
dorsed them  to  persons  unknown,  and  little,  if  anything,  was 
realized  thereon. 

Thereupon  an  additional  writ  of  attachment  was  sued  out 
by  virtue  of  the  statutes,  section  53-i  et  seq.,  on  the  seventeenth 
day  of  March,  1888,  by  virtue  of  which  the  sheriff  of  Polk 
county  on  Jtlarch  21,  1888,  levied  upon  and  seized  the  lands 
in  suit,  and  an  order  of  publication  having  been  made  notifying 
Patrick  Shea  of  the  commencement  of  said  suit  and  duly  pub- 
lished, judgment  was  rendered  on  May  1,  1888,  sustaining  said 
®^®  attachment  and  awarding  plaintiff  therein  judgment  for 
fifteen  hundred  dollars  and  costs  of  suit.  Patrick  Shea  died 
March  30,  1888.  Had  jurisdiction  of  the  circuit  court  at- 
tached before  his  dcatli,  and,  if  so,  did  his  death  oust  the  ju- 
risdiction of  that  court  to  proceed  to  a  valid  judgment? 

The  petition  stated  a  cause  of  action  which  authorized  an 
attachment,  and  survived  his  death:  Higgins  v.  Breen,  9  Mo. 
497. 

The  filing  of  the  petition,  affidavit,  and  bond  for  attach- 
ment, the  issuance  of  the  writ,  and  the  levy  thereof  during  the 
lifetime  of  Patrick  Shea  gave  the  court  jurisdiction  of  the 
attached  land:  Hardin  v,  Lee,  51  Mo.  241;  Freeman  v.  Thomp- 
son, 53  Mo.  183;  Abernathy  v.  Moore,  83  Mo.  71.  It  is  well 
settled  in  this  state,  whatever  may  be  the  judicial  opinion  in 
other  jurisdictions,  that  an  action  begun  and  prosecuted  against 
a  defendant  who  was  dead  when  it  was  begun  is  absolutely  void, 
and  can  be  attacked  collaterally  as  well  as  directly:  Bollinger 
V.  Chouteau,  20  Mo.  89;  Williams  v.  Hudson,  93  Mo.  534; 
Crosley  v.  Hutton,  98  Mo.  196;  Graves  t.  Ewart,  99  Mo.  13; 
Jaicks  T.  Sullivan,  128  Mo.  177. 

But  the  great  weight  of  authority  in  this  country  is  that 
where  a  court  has  aoquirod  jurisdiction  of  the  subject  matter 
and  of  the  person,  the  death  of  the  defendant  before  the 
judprnent  is  rendered  will  not  render  the  judgment  void  for 
that  reason:  Yaple  v.  Titus.  41  Pa.  St.  IP.*?.  RO  Am.  Dec.  fiOl; 
Warder  r.  Tainter,  4  Watts.  279:  Collins  v.  Mitchell,  6  Fla.  364; 
l'>eeman  on  Judgments.  4th  ed.,  sec.  140. 

We  proceed  one  step  further.  The  action  by  attachment 
in  Louisa  Shea  v.  Patrick  Shea  only  sought  to  subject  his 
lands  and  property  in  Polk  county  to  the  satisfaction  of  any 
judgment  she  might  receive.  For  all  practical  purposes  it  was 
a  proceeding  in  rem. 


784  Shea  v.  Shea.  [Missouri, 

Jurisdiction  over  the  res  had  been  fully  acquired  by  the 
seizure  under  a  regular  writ  in  the  lifetime  of  Patrick  Shea. 
Does  the  fact  that  he  subsequently  died  before  the  order  of 
®**^  publication  was,  or  by  law  could  have  been,  executed  ren- 
der the  judgment  obtained  thereon  in  ignorance  of  his  death 
void?  Our  answer  is  that  in  this  court  in  all  collateral  attacks 
it  is  held  that  in  attachment  causes  the  jurisdiction  over  any 
given  subject  matter  is  obtained  by  the  levy  thereon  of  a  writ 
properly  issued,  and  no  matter  what  nor  how  great  errors  or 
irregularities  may  subsequently  occur  the  res  remains  still  in 
the  grasp  of  the  court,  and  its  judgment  in  regard  thereto  will 
be  valid  and  binding  until  reversed  on  error  or  appeal,  or  set 
aside  in  a  direct  and  appropriate  proceeding  for  that  purpose: 
Hardin  v.  Lee,  51  Mo,  241;  Freeman  v.  Thompson,  53  Mo. 
183. 

The  completion  of  the  publication  after  Patrick  Shears 
death  was  irregular,  and  no  doubt  the  court  would  have  pro- 
ceeded no  further  had  that  fact  been  brought  to  its  attention, 
but  it  was  not,  or  it  would  doubtless  have  set  aside  the  judg- 
ment had  application  been  made  within  the  time  permitted  by 
statute,  but  it  must  be  held  that  the  judgment  obtained  in  that 
suit  was  not  void,  and  hence  is  not  open  to  this  collateral 
attack.  The  circuit  court's  instructions  numbered  3  and  4  for 
plaintiffs  were  erroneous  because  the  record  itself  disclosed  the 
suit  was  brought  and  writ  levied  prior  to  the  death  of  Pat- 
rick Shea.  It  likewise  erred  in  refusing  defendant's  fourth 
instruction,  which  was  in  consonance  with  the  views  already 
expressed.  ■ 

2.  The  circuit  court  gave  defendant's  first  instruction,  and 
the  evidence  seems  to  have  established  every  fact  upon  which 
it  is  predicated,  and  yet  the  court  rendered  judgment  against 
that  finding.  It  is  quite  plain  that  the  court  erred  in  this 
respect  also.  Plaintiff  cannot  recover  this  land  in  ejectment, 
even  though  the  judgment  for  Mrs.  Shea  was  void.  They 
have  been  guilty  of  the  grossest  laches  and  are  equitably  es- 
topped: Evans  v.  Snyder,  64  Mo.  51 G;  Landrum  v.  Union  Bank, 
63  Mo.  48;  Collins  v.  Eogers,  63  Mo.  515. 

For  the  foregoing  errors  the  judgment  of  the  circuit  court 
***  is  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Sherwood  and  Burgess,  JJ.,  concur. 
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ATTACHMENT— DEATH  OP  DEFENDANT— If  Judgment  Is  re- 
covered against  a  defendant  in  attaciiment  before  his  death,  the 
attachment  lien,  npon  his  decease,  may  l>e  enforced  against  the 
property  charged  therewith;  but  a  suit  of  attachment  commenced 
after  the  death  of  the  defendant  is  void.  If  the  defendant  dies  pend- 
ing the  action,  the  attachment  is.  in  some  jurisdictions,  dissolved, 
and  the  attachment  lien  Is  destroyed;  In  other  Jurisdictions,  the  lien 
survives  his  death:  See  the  monographic  note  to  Waitt  v.  Thomp- 
son, 80  Am.  Dec.  139-143;  Dow  v.  Blake,  148  111.  76,  39  Am.  St  Rep. 
156. 

JUDGMENT— DEATH  OF  PARTY.— Where  a  court  has  obtained 
Jurisdiction  of  the  parties  and  the  subject  matter  during  the  life- 
time of  the  parties  to  the  suit,  a  Judgment  rendered  for  or  against 
one  of  them  after  his  death,  though  erroneous  and  liable  to  be  set 
aside  on  direct  proceedings,  is  not  void  nor  subject  to  collateral  at- 
tack; but  if  a  suit  is  brought  in  favor  of  or  against  one  already 
dead,  a  Judgment  rendered  therein  is  void:  See  the  monographic 
note  to  Watt  t.  Brookover,  29  Am.  St.  Rep.  816-819. 

ESTOPPEL— EJECTMENT.— One  who  stands  by  without  making 
known  his  claim  and  suffers  another  to  purchase  and  expend  money 
on  his  land,  under  an  erroneous  opinion  of  title,  cannot  assert  his 
legal  title  against  such  person:  Note  to  Redmond  v.  Excelsior  Sav. 
etc.  Assn.,  75  Am.  St.  Rep.  717.  Equitable  estoppels  are  proper  de- 
fenses in  ejectment,  and  are  admissible  under  the  plea  of  not  guilty: 
Hagan  v.  Ellis,  39  Fla.  463,  63  Am.  St.  Rep.  167.  (Compare  Linneru 
T.  Dorway,  175  lU.  508,  67  Am.  St  Rep.  232. 
Aat.  It  Utip.  Vol.  LXZVn.-« 
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STATE  V.  CEOSBY. 
[24  Nevada,  115.] 

CONSTITUTIONAL  LAW  —  COURTS-MARTIAL  —  RIGHT 
OP  ACCUSED  TO  COUNSEL.— Under  a  constitutional  provision 
that  "in  any  trial  in  any  court  whatever  the  party  accused  shall 
be  allowed  to  appear  and  defend  in  person  and  with  counsel  as  in 
civil  cases,"  a  person  prosecuted  for  an  offense  before  a  court-mar- 
tial organized  under  the  laws  of  the  state  is  guaranteed  the  right 
to  defend  by  counsel. 

COURTS-MARTIAL— RIGHT  OF  ATTORNEY  TO  APPEAR 
BEFORE.— A  statute  forbidding,  under  penalty,  any  person  to  prac- 
tice law  In  any  court  in  the  state,  except  justice's,  recorder's,  or  a 
municipal  court,  without  having  received  a  license  as  attorney  or 
counselor,  limits  the  right  of  appearing  as  an  attorney  before 
courts-martial  to  those  who  have  obtained  the  required  license. 

COURTS-MARTIAI^RIGHT  TO  SUSPEND  ATTORNEY.- 
A  court-martial,  or  any  other  court  other  than  the  supreme  court, 
has  no  power  to  suspend  a  licensed  attorney  in  the  exercise  of  his 
rights  for  any  cause,  or  for  any  length  of  time.  If  the  attorney's 
conduct  is  contemptuous  before  a  court-martial,  that  court  can  avail 
itself  of  the  remedy  provided  by  statute,  but  it  cannot  suspend  him 
or  interrupt  him  in  the  exercise  of  his  rights. 

COURTS-MARTIAL— MANDAMUS  AS  REMEDY  TO  EN- 
FORCE RIGHT  OF  ATTORNEY  TO  APPEAR.— Mandamus  is  the 
proper  remedy  to  enforce  the  right  of  a  licensed  attorney  to  appear 
for  his  client  in  a  prosecution  before  a  court-martial  when  such 
right  is  denied  by  that  court. 

P.  M.  Huffaker,  in  propria  persona,  for  the  petitioner. 

J.  R.  Judge,  attorney  general,  and  P.  P.  Langan,  for  the 
respondents. 

*^®  MASSEY,  J.     The  petition  recites  that  the  relator  is 
a  regularly  admitted  and  practicing  attorney  of  this  state; 

(786) 
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that  on  the  tenth  day  of  July,  1897,  one  N.  I.  Morgan,  second 
lieutenant  of  Battery  A,  Nevada  National  Guard,  was  charged 
"with  violating  the  articles  of  war;  that  on  the  thirteenth  day 
of  July,  1897,  the  *^*  defendants  were  detailed,  by  order,  to 
constitute  a  general  court-martial  for  the  trial  of  such  per- 
sons as  might  be  brought  before  it;  that  on  the  twenty-fourth 
day  of  July,  1897,  the  said  court-martial  was  organized,  pur- 
suant to  said  order,  at  Virginia  City,  Nevada,  and  selected 
Colonel  J.  J.  Crosby  as  president  thereof,  and  Colonel  F.  C. 
Lord  as  judge-advocate;  that  thereupon  the  said  court-martial 
adjourned  to  the  seventeenth  day  of  August,  1897;  that  said 
Morgan  was  cited  to  appear  before  said  court-martial  for  trial 
upon  the  charges  preferred,  and  that  on  the  last-named  date 
he  did  appear  before  said  court-martial,  with  the  petitioner, 
whom  he  had  retained  and  employed  to  conduct  his  defense, 
prepared  and  ready  for  trial.  Objection  was  made  to  the  peti- 
tioner appearing  and  conducting  said  defense,  and  the  court- 
martial  sustained  the  objection,  and  refused  the  petitioner  that 
right  and  privilege.  Upon  these  facts,  the  petitioner  asks  the 
court  to  direct  the  said  court-martial  to  vacate  its  order  re- 
fusing petitioner  such  right,  and  to  allow  him  to  appear  and 
make  the  defense. 

The  defendants  interpose  a  demurrer  to  the  petition  and 
pet  up  by  answer  affirmative  matter  to  justify  said  order. 

Section  8,  article  1,  of  our  constitution  declares  that:  *^o 
person  shall  be  tried  for  a  capital  or  other  infamous  crime 
{except  in  cases  of  impeachment,  and  in  cases  of  the  militia 
when  in  active  service,  and  the  land  and  naval  forces  in  time 
of  war,  or  which  this  state  may  keep  in  time  of  peace,  with 
the  consent  of  Congress,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  legislature),  except  on  presentment  or 
indictment  of  a  grand  jury,  and  in  any  trial  in  any  court  what- 
ever, the  party  accused  shall  be  allowed  to  appear  and  defend 
in  person,  and  with  counsel,  as  in  civil  actions." 

The  court  of  appeals  of  New  York,  discussing  the  New 
York  constitution,  which  was  in  every  respect  similar  to  the 
above  provisions  of  our  constitution,  say:  "The  question  pre- 
sented in  this  case  is,  whether  a  person  prosecuted  for  an 
offense  before  a  court-martial,  organized  under  the  laws  of 
this  state,  can  demand  as  a  constitutional  right  that  he  be 
allowed  to  defend  with  counsel,  or  whether  this  privilege  is  a 

matt  IT  of  favor  and   diprrotion ^n   any   trial   in   any 

•court   whatever/  is  certainly   comprehensive   enough   to   em- 
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brace  these  tribunals Whatever  the  accused  *^^  cau 

Bay  or  do  in  his  defense,  he  may  say  or  do  by  counsel":  People 
T.  Van  Allen,  55  N.  Y.  33. 

The  action  was  a  proceeding  in  certiorari  by  the  accused,. 
and  is  not  cited  for  the  purpose  of  determining  the  right  of 
the  relator,  in  the  case  at  bar,  to  the  writ  prayed  for.  The 
court-martial  having  been  organized  under  our  statute,  and 
Morgan,  the  accused,  having  been  cited  to  appear  before  the 
same  for  trial  upon  the  charges  preferred,  the  provision  of 
our  constitution,  and  the  authority  above  cited,  gave  him  the- 
right  to  make  such  defense  by  counsel.  The  accused  having^ 
chosen  and  employed  the  relator  to  make  such  defense,  the 
question  then  to  be  determined  is  to  what  extent  can  the  court 
interfere  with  or  abridge  that  right,  and  the  rights  of  the 
relator  under  his  employment.  Other  provisions  of  our  law 
than  the  one  cited  must  determine  this  question.  Our  legis- 
lature, by  the  provisions  of  the  act  relative  to  attorneys  and 
counselors  at  law,  approved  October  31,  1861,  has  attempted 
to  define  the  rights  of  the  relator  under  his  said  employment, 
and  to  prescribe  his  duties  and  liabilities  thereunder:  Gen. 
Stats.,  sec.  2529  et  seq. 

This  statute  forbids,  under  penalty,  any  person  to  practice 
law  in  any  court  in  this  state,  except  a  justice's,  recorder's, 
or  municipal  court,  without  having  received  a  license  as  attor- 
ney or  counselor,  as  required  by  other  provisions  of  the  act: 
Gen.  Stats.,  sec.  2537. 

The  exception  in  this  section  clearly  limits  the  right  of  ap- 
pearing as  an  attorney  before  courts-martial  to  those  who  have 
obtained  the  required  license.  The  relator  was  qualified  to 
act  in  this  respect.  The  relator  being  qualified  to  act  as 
counsel  for  the  accused  before  the  court-martial,  under  his 
employment,  and  not  having  been  discharged,  it  is  further  pro- 
vided by  the  same  act  that  a  change  of  counsel  might  be  made 
in  the  action  at  any  time  before  final  judgment  or  determina- 
tion, upon  relator's  own  consent,  filed  with  the  clerk,  or  en- 
tered upon  the  order  of  the  court  or  judge  thereof,  on  ap- 
plication of  the  client:  Gen.  Stats.,  see.  2539. 

There  is  no  pretense  that  any  change  of  couns^el  was  asked 
by  either  the  accused  or  the  relator;  but  it  is  claimed  by  the 
defendants,  in  justification  of  their  conduct  in  refusing  relator 
'^®  the  right  to  appear  and  defend  the  accused,  that  the  al- 
lowance of  counsel,  in  such  cases,  is  a  matter  of  courtesy,  and 
that  the  court-martial  has  the  power  to  exclude  a  person  ob- 
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jectionable  to  it  from  appearing  as  counsel  for  tHe  accused; 
that  the  relator  was  objectionable  to  the  court-martial,  and 
in  contempt  thereof,  in  that  the  relator  had  applied  to  the 
district  court  of  the  state  in  behalf  of  the  accused  for  a  writ 
of  injunction  to  prevent  the  said  court-martial  from  trying 
the  accused  upon  the  specified  charges;  that  in  the  applica- 
tion for  the  writ  of  injunction  it  was  alleged  that  the  citi- 
zens' committee  for  the  celebration  of  the  Fourth  of  July  had 
issued  invitations  to  the  militia  of  Storey  county  to  partici- 
pate in  said  celebration;  that  it  was  also  alleged  in  said  ap- 
plication that  the  judge-advocate  of  said  court-martial  was 
detailed  to  sit  in  judgment  upon  his  own  charges,  contrary 
to  law;  that  the  relator,  in  his  argument  upon  said  applica- 
tion, sought  to  prejudice  the  court-martial  and  its  officers  in 
the  eyes  of  the  community  wherein  it  had  been  convened;  that 
the  relator  has  also  sought  to  have  the  order  creating  said 
court-martial  revoked. 

The  contention  that  the  allowance  of  counsel  is  a  matter 
of  courtesy  is  fully  met  by  the  provision  of  our  constitution 
above  cited.  There  is  no  court  within  this  state  possessing 
the  power  to  deny  this  right.  Whether  or  not  the  alleged  con- 
duct of  relator  was  in  contempt  of  the  court-martial  is  not 
material,  yet  we  suggest  that  very  often  proceedings  are  in- 
stituted before  one  tribunal  questioning,  and  even  denying, 
the  authority  and  power  of  another  tribunal. 

Admitting  that  the  alleged  conduct  of  relator  was  in  con- 
tempt of  the  court-martial,  had  it  the  power  to  suspend  or 
interrupt  him  in  the  exercise  of  his  rights  as  a  licensed  attor- 
ney for  such  contempt?    We  cannot  so  hold. 

Section  14  of  the  act  relating  to  attorneys,  above  cited, 
provides  that  an  attorney  may  be  removed  or  suspended  by 
the  supreme  court,  and  by  no  other  court,  for  cause,  and  the 
s^ections  following  prescribe  the  manner  of  proceeding,  and 
the  judgment  upon  conviction:  Gen.  Stats.,  sec.  2542  et  seq. 

No  power  or  authority,  so  far  as  we  have  been  able  to  find, 
is  given  to  any  other  than  the  supreme  court  to  suspend  an 
attorney  in  the  exercise  of  his  rights  for  any  cause  and  for 
***  any  length  of  time.  He  must  be  charged  as  prescribed  by 
the  statute,  and,  upon  thosre  charges,  has  the  right  of  trial. 
If  the  alleged  conduct  of  the  relator  was  contemptuous,  our 
statute  provides  an  ample  penalty  for  it,  and  the  court-mar- 
tial is  given  power  and  authority  to  as  fully  punish  for  sucl 
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conduct  as  the  judges  of  the  district  courts  have  Tinder  the 
laws  of  this  state:  Gen,  Stats.,  sees.  670,  3482  et  seq. 

It  is  further  contended  that  the  relator  has  mistaken  his 
remedy;  that  the  court-martial  being  a  court  within  the  mean- 
ing of  the  constitution,  and  having  made  its  order  preclud- 
ing the  relator  from  defending  the  accused,  its  determina- 
tion of  that  matter,  although  it  may  have  been  erroneous,  ia 
final,  and  cannot  be  reviewed  in  this  proceeding.  We  cannot 
sustain  this  contention. 

Our  statute  authojizes  the  issuance  of  the  writ  of  mandate 
'T)y  any  court  in  this  state,  except  a  justice's,  to  any  inferior 
tribunal,  ....  to  compel  the  admission  of  a  party  to  ihi 
use  and  enjoyment  of  a  right  ....  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,"  in  all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law:  Gen. 
Stats.,  sees.  3469,  3470;  State  v.  McCuUough,  3  Nev.  202; 
State  V.  Cronan,  23  Nev.  437. 

If  Morgan,  the  accused,  were  complaining  of  the  denial  of 
his  constitutional  right  to  be  defended  by  counsel,  then  man- 
damus would  not  be  the  proper  proceeding;  but  the  relator  is 
not  a  party  to  the  proceedings  against  Morgan,  pending  before 
the  court-martial.  He  has  no  right  to  appeal  therefrom,  and, 
BO  far  as  we  can  see,  no  other  remedy  in  the  ordinary  course 
of  law.  He  is  denied  a  right  unlawfully — ^by  a  tribunal  that 
has  no  authority  whatever  to  act  in  the  matter,  and  is  with- 
out remedy,  except  by  mandamus. 

Counsel  for  defendants  cites  State  v.  Wright,  4  iN'ev.  119, 
and  State  v.  Board  of  Commrs.  etc.,  8  Nev.  309,  as  support- 
ing the  last  contention,  but  we  do  not  think  the  cases  can 
be  so  construed.  In  both  cases,  it  appears  that  the  inferior 
tribunals  had  determined  matters  which  they  were  expressly 
authorized  to  determine;  that  they  had  acted  upon  matters 
clearly  within  their  power  and  jurisdiction,  while,  in  the  case 
at  bar,  the  court-martial  ^^**  assumed  to  do  what  the  law  ex- 
pressly says  it  shall  not  do,  viz.,  suspend  an  attorney  in  tha 
exercise  of  his  rights  as  such. 

For  these  reasons  the  writ  of  mandate  will  be  issued  as 
prayed  for. 

COURTS-MARTIAL  and  martial  law  are  dlscnssed  In  the  mono* 
graphic  note  to  Wilson  v.  Mackenzie,  42  Am.  Dec.  57,  58. 

ATTORNEYS  —  SUSPENSION  AND  DISBARMENT  OF.  —  AH 
court3  of  record  having  authority  to  admit  attorneys  to  practice- 


Oct.  1897.]      Barnes  v.  Western  Union  Tel.  Co.  791 

may  strike  their  names  from  the  roll:  See  the  monographic  note  to 
Bums  V.  Allen,  2  Am.  St,  Rep.  847,  on  summary  jurisdiction  over 
attorneys.  On  the  subject  of  disbarment  and  suspension  of  attor- 
neys In  general,  see  the  monographic  notes  to  In  re  Philbrook,  45 
Am.  St.  Rep.  71-86;  State  v.  Klrke,  95  Am.  Dec.  333-345. 

MANDAMUS  TO  INFERIOR  COURTS  Is  discussed  in  the  mono- 
graphic note  to  Dane  v.  Derby,  89  Am,  Dec.  739,  740,  on  the  law 
of  mandamus. 


BABNES  T.  WESTERN  UNION  TELEGRAPH  COMPANY. 
[24  Nevada,  125.] 

KBGLIGBNCB— CONPLIOT  OP  BVIDBNOB— APPELLATE 
PRACTICE,— If,  upon  the  issue  of  negligence,  the  evidence  Is  con- 
flicting and  justifies  a  finding  either  for  or  against  It,  the  judgment 
of  the  lower  court  cannot  be  disturbed  on  appeal. 

TELEGRAPH  COMPANIES-LIABILITY  FOR  DELAY.— 
A  telegraph  company,  upon  the  receipt  of  a  message  and  the  sum 
demanded  therefor,  undertakes,  notwithstanding  any  stipulations 
in  its  blanks,  to  transmit  the  message  with  reasonable  care  and  dis- 
patch, and  to  deliver  it  to  the  person  addressed  without  neglect  or 
unnecessary  delay.  For  a  failure  to  so  deliver  it  the  company  is 
liable  in  damages. 

TELEGRAPH  COMPANIES  —  LIABILITY  FOR  UNRE- 
PBATED  MESSAGE.— A  contract  contained  In  a  telegraphic  blank 
stipulating  that  the  company  shall  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission  or  delivery,  or  for  nondelivery  of  an  un- 
repeated  message,  does  not  exonerate  the  company  from  liability 
for  negligent  delay  in  the  delivery  of  an  unropeated  message  re- 
ceived and  correctly  transcribed  at  the  terminal  or  delivery  office, 

NEGLIGENCE— PROXIMATE  CAUSE.— Unreasonable  delay 
in  the  delivery  of  a  telegraphic  message  is  not  the  proxfraato  muse 
of  an  Injury  caused  by  being  run  over  by  rail-cars,  due  to  the  in- 
jured party's  negligence. 

B.  B.  Carpenter,  for  the  appellant. 

E.  S.  Farrington,  for  the  respondent. 

*»»  BONNIFIELD,  J.  This  action  was  brought  to  recover 
damages  alleged  to  ****  have  been  sustained  by  the  plaintiflP 
by  reason  of  the  defendant's  delay  in  delivering  a  telegraph 
message  to  the  party  to  whom  it  was  addressed  at  Lovelock, 
Nevada. 

It  is  alleged  in  the  complaint  that  the  said  telegram  was 
delivered  to  the  defendant  on  the  nineteenth  day  of  February, 
1895,  at  abont  the  hour  of  1  o'clock  in  the  morning  at  Grand 
Junction  in  the  state  of  Colorado,  to  be  transmitted  by  the 
defendant  over  its  telegraph  line  to  Lovelock,  state  of  Nevada, 
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and  there  to  be  delivered  to  T.  J.  Barnes;  that  the  plaintiff 
paid  to  the  defendant  the  sum  of  sixty  cents,  the  same  being 
the  price  demanded  by  the  defendant,  and  the  usual  and  cus- 
tomary charge  of  defendant  for  its  services  in  transmitting 
and  delivering  such  message;  that  in  consideration  of  said 
sum  of  money  the  defendant  did  then  and  there  promise  and 
agree,  and  it  became  and  was  the  duty  of  the  defendant,  to 
send  and  transmit  said  telegram  through  and  over  its  said 
telegraph  line  from  Grand  Junction,  in  the  state  of  Colorado, 
to  Lovelock,  in  the  state  of  Nevada.,  with  reasonable  diligence 
and  attention,  and  without  delay  or  neglect,  and  to  deliver 
the  same  without  delay  or  neglect  and  with  reasonable  dis- 
patch to  said  T.  J.  Barnes  at  Lovelock,  Nevada;  that  said 
telegram  was  duly  and  promptly  sent  by  defendant  to  its  of- 
fice at  Lovelock,  and  was  received  by  defendant  at  its  said 
office  on  the  nineteenth  day  of  February,  1895;  that  the  said 
T.  J.  Barnes,  on  the  said  nineteenth  day  of  February,  and  for 
more  than  twelve  months  prior  thereto,  resided  in  said  town 
of  Lovelock,  which  was  well  known  in  said  town;  that  said 
Barnes  was  at  his  residence  on  the  nineteeiath  day  of  February, 
and  every  day  thereafter  up  to  and  including  the  twenty-third 
day  of  February;  that  said  defendant  negligently,  willfully, 
and  recklessly  failed  to  deliver  said  telegram  to  the  said  T. 
J.  Barnes,  and  said  Barnes  never  received  said  telegram  un- 
til the  twenty-second  day  of  February,  1895,  at  the  hour  of  2 
o'clock  in  the  afternoon  of  said  day  or  thereabouts;  that  said 
telegram  was  as  follows:  "Grand  Junction,  Colo.,  2-19.  To 
T.  J.  Barnes,  Lovelock,  Nevada:  Telegraph  me  ticket  to  Og- 
den.  William  Barnes";  that  had  said  telegram  been  promptly 
delivered  by  said  defendant  at  Lovelock,  plaintiff  would  at 
once  have  received  from  T.  J.  Barnes  a  ticket  sufficient  for 
his  immediate  passage  from  Ogden,  Utah,  to  Lovelock,  Ne- 
vada; that  by  ^^"^  reason  of  defendant's  negligence  as  afore- 
said, plaintiff  was  compelled  to  walk  out  of  the  city  of  Ogden 
on  the  twenty-first  day  of  February  and  did  immediately  there- 
after walk  and  tramp  from  said  city  of  Ogden  to  the  town 
of  Battle  Mountain,  Nevada,  a  distance  of  more  than  three 
hundred  and  twenty  miles,  all  to  plaintiff's  great  worry  and 
distress  of  mind;  that  at  said  town  of  Battle  Mountain,  on 
or  about  the  twenty-third  day  of  February,  1895,  the  plain- 
tiff was,  without  negligence  on  his  part,  run  over  by  a  car 
on  the  track  of  the  Central  Pacific  Eailroad  Company  and  his 
right  leg  crushed,  and  thereafter  said  leg  was  amputated  above 
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the  knee,  all  by  reason  of  defendant's  negligence  as  afore- 
said, and  to  the  plaintiff's  damage  in  the  sum  of  two  thonsand 
dollars. 

The  defendant  answered  by  denying  the  allegations  of  the 
complaint,  and  alleging  that  the  dispatch  in  controversy  Avas 
iiled  and  received  at  1:45  o'clock  A.  M.  at  Grand  Junction, 
Colorado,  on  the  twentieth  day  of  February,  and  by  mistake 
of  its  operator  was  dated  the  nineteenth  day  of  February  J 
that  defendant  delivered  the  message  to  T.  J.  Barnes  on  Ihei- 
twenty-first  day  of  February;  that  said  Barnes  resided  two  or 
three  miles  from  Lovelock,  in  the  country;  that  the  mana- 
ger and  messenger  of  the  defendant  were  ignarant  of  his  loca- 
tion or  the  proper  place  to  deliver  said  message,  and  averring 
good  faith  and  diligence  in  its  effort  to  deliver  said  message 
on  the  day  it  was  received;  that  the  injury  of  the  plaintiff 
at  Battle  Mountain  was  caused  by  his  own  criminal  miscon- 
duct, carelessness,  and  negligence.  The  answer  also  sets  up 
a  certain  contract  and  alleges  its  execution  by  both  parties. 
The  contract  was  printed  on  the  back  of  the  message  delivered 
by  the  plaintiff  to  the  defendant,  and,  so  far  as  it  is  claimed 
to  be  material  in  this  case,  it  is  as  follows:  'To  guard  against 
mistakes  or  delays,  the  sender  of  a  message  should  order  it 
repeated,  that  is,  telegraphed  back  to  the  original  office  for 
comparison.  For  this,  one-half  the  regular  rate  is  charged  in 
addition.  It  is  agreed  between  the  sender  of  this  message 
and  this  company  that  said  company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  non- 
delivery of  any  unrepeated  message,  whether  happening  by  the 
neglect  of  its  servants  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same." 

'^*  On  the  face  of  the  blank  form  is  the  following:  "Send 
the  following  message  subject  to  the  terms  on  the  back  hereof, 
which  are  hereby  agreed  to."  Immediately  below  this  the 
telegram  in  question  was  written  by  the  operator  and  signed 
by  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of 
twelve  hundred  and  fifty  dollars  damages,  and  judgment  was 
entered  accordingly.  This  appeal  is  taken  from  the  judgment 
and  from  the  order  of  the  court  denying  defendant's  motion 
for  new  trial. 

Negligence:  Counsel  for  appellant  contends  that  there  was 
no  unreasonable  delay  in  delivering  the  message  to  T.  J. 
Barnes  at  Lovelock;  that  there  was  no  negligence  on  the  part 
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of  the  appellant  with  respect  thereto.  Counsel  for  respondent 
contends  that  there  was  gross  negligence  in  delaying  the  de- 
livery of  said  message  to  T.  J,  Barnes  after  it  was  received 
by  appellant  at  its  Lovelock  office.  Counsel  have  reviewed 
the  evidence  fully  and  argued  at  great  length  in  support  of 
their  respective  contentions. 

Without  reviewing  the  evidence  in  this  opinion  upon  the 
many  facts  disclosed  bearing  upon  the  issue  of  negligence,  it 
is  sufficient  to  say,  that  there  is  substantial  conflict  in  the 
evidence  with  respect  thereto,  and  evidence  sufficient  to  sup- 
port either  contention,  and  that  therefore  this  court  would  not 
be  justified  in  interfering  with  the  verdict  of  the  jury  or  the 
finding  of  the  court  in  favor  of  the  plaintiff  on  this  issue. 

The  contract  or  stipulation:  Counsel  for  appellant  points 
out  the  following  portion  of  the  contract  set  up  in  its  answer, 
as  being  that  part  on  which  it  relied  in  the  court  below  and 
relies  on  this  appeal,  to  wit:  "It  is  agreed  between  the  sender 
of  this  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  nondelivery  of  any  unrepeated  message, 
whether  happening  by  the  neglect  of  its  servants  or  other- 
wise, beyond  the  amount  received  for  sending  the  same.**  The 
telegram  in  question  was  an  unrepeated  message. 

The  contention  of  appellant's  counsel  with  respect  to  the 
contract  is  that  it  is  reasonable  and  valid;  that  the  mes- 
sage was  received,  transmitted,  and  delivered  subject  to  its 
conditions;  that  it  superseded  any  legal  duty  of  the  defend- 
ant ^^*  in  regard  to  the  transmission  and  delivery;  that  the 
contract  was  intended  to  modify  the  legal  duties  and  liabili- 
ties of  the  defendant,  and  that  the  plaintiff  knew  he  had  con- 
tracted against  the  recovery  of  damages  in  case  of  delay  or 
nondelivery  if  the  message  was  not  repeated. 

Upon  the  other  hand,  counsel  for  respondent  maintains 
that  any  stipulation  restricting  the  liability  of  the  company 
for  negligence  is  against  public  policy  and  void;  that  the  stipu- 
lation restricting  liability  for  an  unrepeated  message  is  un- 
reasonable and  void  where  the  complaint  is  not  for  mistake 
or  errors  in  the  message  but  for  delay  or  failure  to  deliver 
the  message.  The  discussion  with  respect  to  the  validity  of 
the  contract  in  question  has  taken  a  wide  range.  Counsel 
have  exhibited  great  industry  in  collecting  and  reviewing  the 
authorities  in  support  of  their  respective  contentions. 
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We  will  not  follow  them  through  their  exhaustive  argu- 
ments and  extended  review  of  many  of  the  decided  cases  re- 
lating to  questions  which  have  arisen  in  other  courts  with 
respect  to  the  validity  of  these  stipulations  on  telegraphic 
messages,  but  which  questions  are  not  involved  in  this  case. 
The  defendant,  when  it  received  said  message  from  the  plain- 
tiff and  the  sum  demanded  therefor,  undertook  thereby,  and 
its  legal  obligation  was,  not  only  to  transmit  the  same  over 
its  telegraphic  line  to  Lovelock,  Nevada,  with  reasonable  care 
and  dispatch,  but  to  there  deliver  it  to  T.  J.  Barnes  without 
neglect  or  unnecessary  delay.  For  failure  to  so  deliver  the 
message  the  law  imposed  upon  it  certain  liability  for  the  dam- 
ages which  the  plaintiff  might  sustain  by  reason  of  negligent 
or  unnecessary  delay  in  the  delivery.  The  question  then  to 
be  considered  and  determined  on  this  branch  of  the  case  may 
properly  be  formulated  as  follows:  Has  the  contract  or  stipu- 
lation named  the  legal  effect  of  restricting  said  liability  by 
reason  of  the  telegram  being  an  unrepeated  message,  no  mis- 
take having  been  made  in  the  tenor  thereof? 

It  clearly  appears  to  us  that  no  such  effect  was  intended 
or  contemplated  by  either  of  the  contracting  parties  when 
they  entered  into  the  contract.  The  evident  and  only  objects 
in  having  telegraphic  messages  repeated  are  to  enable  the 
operators  transmitting  and  receiving  the  same  over  the  *"** 
wires  to  readily  detect  and  correct  any  mistakes  or  errors 
they  might  make  in  the  message  as  received  for  transmission 
and  delivery  and  thus  enable  the  defendant  to  avoid  such 
errors  and  their  legal  consequences.  A  delay  or  the  nonde- 
livery of  a  message,  might  be  caused  by  mistake  made  by 
the  operators  in  the  name  or  the  address  of  the  person  to 
whom  the  message  is  sent,  which  might  be  detected  and  cor- 
rected if  the  message  was  repeated,  and  thereby  delay,  or 
the  nondelivery  of  the  message,  be  avoided.  If  the  delay  com- 
plained of  in  this  case  was  attributable  to  any  such  mistake, 
counsel's  contentions  and  arguments  in  behalf  of  the  appel- 
lant would  be  based  on  more  reasonable  grounds  and  be  sup- 
ported by  many  of  the  decided  cases.  It  is  not  claimed,  how- 
ever, that  the  delay  on  which  this  action  is  based  would  or 
might  have  been  avoided  if  the  message  had  been  repeated. 
The  facts  preclude  such  claim.  When  the  repetition  of  the 
message  could  not  have  had"*  any  tendency  to  prevent  the  de- 
lav  in  this  case,  and  when  the  delay  was  in  no  manner  at- 
tributable to  its  not  being  repeated,  the  stipulation  cannot^ 
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in  our  opinion,  be  held,  with  any  degree  of  reason,  to  have 
the  effect  of  restricting  the  defendant's  said  liability.  To 
consider  that  the  minds  of  the  parties  met  and  agreed  that 
the  defendant's  liability  should  be  restricted  for  delay  in  deliv- 
ering the  message  after  it  reached  the  Lovelock  office,  although 
it  might  be  transmitted  to  and  taken  off  there  without  any 
mistake  occurring,  it  seems  to  us  would  be  without  reason, 
and  would  be  ascribing  to  the  parties  an  intent  to  relieve  the 
defendant  from  the  legitimate  consequences  of  making  default 
in  the  performance  of  a  legal  obligation,  however  great  the 
damages  might  be  to  the  plaintiff  resulting  therefrom,  sim- 
ply because  he  did  not  see  fit  to  have  the  message  repeated 
and  pay  an  additional  sum  therefor,  although  the  doing  of 
which  might  prove  to  be  utterly  useless  and  nonsensical  as 
a  preventive  of  such  default.  So  long  as  the  parties  are  to  be 
regarded  as  legally  competent  to  enter  into  contracts,  we  can- 
not impute  to  them  any  such  intent.  If  the  telegraph  com- 
pany had  such  intent  in  placing  such  stipulations  on  its  blank 
forms,  then,  evidently,  its  object  was  to  deceive  its  patrons 
and  to  entrap  them  into  unconsciously  relieving  it  from  liabil- 
ity for  nonperformance  ^'*^  of  a  plain  legal  and  moral  obli- 
gation. We  are  not  willing  to  ascribe  to  it  such  intent  or 
object.  The  repetition  of  the  message  would  have  had  no 
legitimate  effect  to  induce  or  to  expedite  the  delivery  in  this 
case. 

"It  is  clear  that  if  such  a  stipulation,  assented  to,  is  sus- 
tained as  having  the  force  of  a  contract  or  condition,  the 
company  is  under  no  obligation  to  deliver  any  unrepeat-ed 
message.  For  this  reason  such  stipulations,  exacted  and  as- 
sented to,  are  generally  treated  as  unreasonable  and  void": 
Sutherland  on  Damages,  sec.  958. 

Authorities:  Many  cases  have  been  cited  by  appellant's 
counsel  in  which  it  is  held  that  the  stipulations  as  set  forth 
m  the  printed  form  used  by  the  telegraph  companies  are  rea- 
sonable and  valid,  but  the  most  of  them  are  cases  where  mis- 
take was  made  in  omitting  words,  or  in  the  substitution  of 
words,  or  where  the  words  of  the  message  were  obscure  or  in 
cipher,  and  where  the  error  would  likely  have  been  detected 
if  the  message  had  been  repeated.  On  the  other  hand,  coun- 
sel for  respondent  has  cited  numerous  authorities  holding  to 
the  contrary,  and  a  great  many  "which  hold  that  such  stipu- 
lations do  not  have  the  legal  effect  of  restricting  the  company's 
liability  for  delay  in  delivering  an  unrepeated  message  after 
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it  has  been  received,  and  correctly  transcribed  at  the  terminal 
office:  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510,  18 
Am.  St.  Eep.  148;  Smith  y.  Western  Union  Tel.  Co.,  83  Ky. 
104,  4  Am.  St.  Rep.  126;  Western  Union  Tel.  Co.  v.  Broesche, 
72  Tex.  654,  13  Am.  St.  Eep.  843;  Western  Union  Tel.  Co.  v. 
Graham,  1  Colo.  230,  9  Am.  Eep.  136;  True  v.  International 
^el.  Co.,  60  Me.  9,  11  Am.  Rep.  156;  Hibbard  v.  Western 
Union  Tel.  Co.,  33  Wis.  558,  14  Am.  Rep.  775;  Western 
Union  Tel.  Co.  v.  Eubank,  100  Ky.  591,  66  Am.  St.  Rep.  361; 
Western  Union  Tel.  Co.  v.  Cook,  61  Fed.  Rep.  624;  Fleischner 
V.  Pacific  Postal  Tel.  Co.,  55  Fed.  Rep.  738. 

Many  other  decisions  are  in  line  with  the  above  cases.  All 
of  these  cases  are  based  on  better  reasoning  and  sounder 
legal  principles,  in  our  opinion,  than  the  few  cases  which  sus- 
tain these  stipulations  as  having  the  force  of  a  contract  or 
condition  with  respect  to  delay  or  nondelivery  of  an  unre- 
peated  message  where  no  mistake  or  error  has  been  committed 
at  the  initial  or  terminal  office. 

Damages:  That  the  damages  awarded  by  the  jury  are  exces- 
sive, that  the  evidence  is  insufficient  to  support  the  verdict, 
*"**  and  that  the  verdict  is  against  law  and  the  evidence,  are 
grounds  on  which  the  motion  for  new  trial  was  based.  It  will 
be  observed  that  it  is  alleged  in  the  complaint  that  the  neg- 
ligence of  the  defendant  in  delaying  the  delivery  of  the  dis- 
patch resulted  in  the  plaintiff  being  compelled  to  walk  out  of 
Ogden  and  tramp  to  Battle  Mountain,  a  distance  of  more 
than  three  hundred  and  twenty  miles,  and  that  he  did  so, 
to  his  great  worry  and  distress  of  mind,  and  in  the  plaintiff 
being  nm  over  at  Battle  Mountain,  without  negligence  on  his 
part,  by  a  railroad  car,  his  leg  being  crushed  and  afterward 
amputated  above  the  knee,  all  to  his  damage  in  the  sum  of 
two  thousand  dollars.  The  evidence  with  respect  to  the  ac- 
cident at  Battle  Mountain  shows  that  it  was  due  to  the  plain- 
tiff's own  negligence  and  fault;  besides,  the  damages  result- 
ing to  the  plaintiff  therefrom  were  not  the  natural  and  proxi- 
mate consequence  of  the  defendant's  breach  of  the  contract  to 
deliver  said  message  withont  nnnecessary  delay.  This  evidence 
was  withdrawn  by  the  court  from  the  consideration  of  the 
Jury,  and  the  court  instructed  the  jury  that  no  damages  could 
be  awarded  for  mental  anguish.  When  this  was  done  there 
was  but  little  left  of  the  plaintiff*!  case  on  th«  question  of 
damages. 
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By  partly  walking  and  partly  beating  his  way  on  the  rail- 
aroad  cars,  the  plaintiff  arrived  at  Battle  Mountain,  where  the 
juieident  occurred.  If  it  be  conceded  that  "it  was  natural  and 
probable  that  he  would  proceed  on  foot  to  Lovelock  or  steal 
A  ride  on  the  trains,"  and  that  "this  was  what  any  reasonable 
man  could  have  anticipated  under  the  circumstances  known 
by  the  defendant  when  the  telegram  was  received  at  Grand 
Junction,"  as  claimed  by  respondent's  counsel,  we  are  of  opin- 
ion that  the  damages  award  of  twelve  hundred  and  fifty  dol- 
lars by  the  jury  was,  nevertheless,  greatly  in  excess  of  the 
damages  the  plaintiff  sustained  at  Ogden  or  Battle  Mountain, 
or  on  the  road  between  the  two  places,  other  than  from  the 
worry  and  distress  of  mind  alleged  to  have  resulted  from  his 
having  to  walk  and  tramp,  and  damages  sustained  from  the 
■crushing  and  amputation  of  the  leg,  all  of  which  were  elimi- 
nated from  the  case  by  the  court.  It  seems  clear  that  the 
jury  must  have,  mainly,  based  their  verdict  on  these  matters 
''**  which  were  thus  withdrawn  from  their  consideration.  In 
this  the  verdict  was  against  the  law  as  given  by  the  court. 

The  judgment  and  order  appealed  from  must  be  reversed. 
It  is  so  ordered. 

Counsel  for  appellant  urges  objections  to  instructions  given, 
and  to  the  refusal  of  the  court  to  give  instructions  he  asked 
for.  We  are  of  opinion  that  counsel  has  no  just  cause  of  com- 
plaint in  this  res])ect.  The  instructions  were  exceedingly  fa- 
vorable to  the  defendant  and  in  the  main  substantially  as  the 
counsel  requested. 

Belknap,  C.  .J.,  concurred. 

Massey,  J.,  being  of  counsel  in  the  case,  did  not  participate 
in  the  above  decision. 


A PPF A T^CONFLICT  OF  EVIDENCE.— If  there  \n  any  compe- 
tent evidence  to  support  a  finding  of  fact,  it  is  a  general  rule  that 
llie  judgment  will  not  be  disturbed  on  appeal,  though  the  evidence 
is  conflicting:  Lathrop  v.  Tracy,  24  Colo.  382,  65  Am.  St.  Rep.  229; 
Frankfort  v.  Coleman,  19  Ind.  App.  368,  65  Am.  St.  Rep.  412. 

TELEGRAPH  COMPANIESh-oCONTRACT  AGAINST  NEGLI- 
GENCE.—If  a  telegraph  company  causes  injury  by  its  neglect  in 
transmitting  a  message,  no  contract  between  it  and  the  sender  will 
bar  a  recoverv:  Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  591, 
66  Am.  St.  Rep.  361. 

TELEGRAPH  COMPANIES  —  UNRBPEATED  MESSAGE.- A 
printed  stipulation  upon  the  back  of  a  blank,  iised  for  sending  a 
telegi'aph  message,  that  the  telegraph  company  shall  not  be  answer- 
able for  mistalces  or  delays  unless  the  message  is  repeated,  is  in- 
■»-alid:  Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  591.  66  Am.  St. 
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Bep.  361.  See,  further,  the  monographic  note  to  Webbe  t.  West- 
ern Union  TeL  Co.,  61  Am.  St.  Rep.  216,  217;  Western  Union  TeL 
Ck>.  y.  Beals,  56  Neb.  415,  71  Am.  St  Rep.  682. 

TELEGRAPH  COMPANIES.— DAMAGES  not  the  proximate  re- 
sult of  the  failure  of  a  telegraph  company  to  transmit  and  deliver 
a  message  cannot  be  recovered:  Monographic  note  to  Western  Union 
Tel.  Co.  V.  Cooper,  10  Am.  St.  Rep.  779.  But  see  McPeek  t.  West- 
em  Union  TeL  Co.«  107  Iowa,  S56,  70  Am.  St.  Rep.  203. 


ADAMS  T.  BAKER. 
[24  Nevada,  162.] 

HOMESTEADS  —  PRIOR  RECORDED  MORTGAGE  —  EP- 
PECT  AS  NOTICED— MISDESCRIPTION.— A  wife  who  has  filed  a 
declaration  of  homestead  on  community  property  is  not  affected 
with  notice  of  a  prior  recorded  mortgage  executed  by  her  husband 
and  misdescribing  the  property,  nor  by  the  fact  that  the  parties  to 
the  mortgage  intended  to  embrace  therein  the  property  covered  by 
the  declaration  of  homestead. 

EQUITY— JURISDICTION  TO  CORRECT  MISTAKE.-In  all 
cases  of  mistake  In  written  instruments  courts  of  equity  can  inter- 
fere only  as  between  the  original  parties,  or  those  claiming  under 
them  in  privity. 

HOMESTEAD  —  REFORMATION  OP  MORTGAGE  AS 
AGAINST  SUBSEQUENT  DECLARATION.— Equity  cannot  reform 
a  mistake  in  a  mortgage  on  community  property  executed  by  the 
husband,  as  against  his  wife,  who  has  flled  a  declaration  of  home- 
stead on  such  property,  without  notice  of  the  defective  mortgage. 

A.  Chartz,  for  the  appellant. 

T.  CofRn,  for  the  respondent. 

«»«  BONXIFIEI.D,  J.  This  action  was  brought  by  P.  B. 
Adams,  as  plaintiff,  against  Archie  Baker  and  Lucy  Baker, 
his  wife,  as  defendants.  The  object  of  the  action  was  to  se- 
cure the  reformation  and  foreclosure  of  an  alleged  mortgage 
executed  by  Archie  Baker  to  said  plaintiff. 

The  plaintiff  alleges  in  his  complaint,  in  gubstanc»  and  in 
brief,  that  on  the  ninth  day  of  October,  1895,  the  defendant, 
Archie  Baker,  was  indebted  to  the  plaintiff  in  the  sum  of 
«even  hundred  and  sixty-four  dollars  and  seventy-five  cents, 
and  executed  and  delivered  to  plaintiff  his  certain  promissory 
note  for  said  sum  on  said  day;  tliat  at  the  time  of  the  exe- 
cution of  said  note,  said  defendant,  Archie  Baker,  the  better 
to  secure  the  payment  of  the  same,  executed  to  plaintiff  his 
certain  mortgage,  a  copy  of  which  is  attached  to  the  complaint 
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and  made  part  thereof  as  an  exhibit;  that  the  true  descrip- 
tion of  the  land  and  premises  intended  to  be  described  and 
embraced  in  said  mortgage  is  as  follows:  "All  that  portion  of 
block  64  of  Proctor  and  Green's  division  of  Carson  City, 
Ormsby  county,  state  of  Nevada,  described  as  follows:  Com- 
mencing at  the  southwest  corner  of  said  block  64,  where  the 
east  line  of  Nevada  street  intersects  the  north  line  of  Eob- 
inson  street,  as  said  streets  are  laid  down  on  the  official  map 
of  said  cit}'^,  running  thence  north  along  the  east  line  of  Ne- 
vada street  eighty-eight  feet,  thence  at  right  angles  east  parallel 
with  the  north  line  of  Eobinson  street  a  distance  of  seventy- 
four  feet;  thence  at  right  angles  south  eighty-eight  feet  to 
the  north  line  of  Eobinson  street;  thence  west  along  the  north 
line  of  Eobinson  street  to  the  place  of  beginning";  that  by 
an  oversight,  inadvertence,  or  mistake  said  property  was  de- 
scribed in  said  mortgage  as  follows:  "The  property  at  the 
southwest  corner  of  the  block  in  Carson  City,  said  county 
and  state,  of  which  ^^^  Spear  street  is  the  western  boundary, 
and  Eobinson  street  the  southern  boundary,  commencing  at 
the  corner  of  the  block  at  the  intersection  of  Spear  and  Eob- 
inson streets;  thence  'easterly  along  the  north  line  of  Eobin- 
son street  one  hundred  feet;  thence  at  right  angles  northerly 
at  right  angles  with  Eobinson  street  seventy-four  feet;  thence 
westerly  parallel  with  Eobinson  street  one  hundred  feet  to 
Spear  street;  thence  southerly  along  the  east  line  of  Spear 
street  seventy-four  feet  to  the  place  of  beginning";  that  Ne- 
vada street  and  not  Spear  street  forms  the  western  boundary 
of  said  land  and  premises,  and  that  Spear  street  is  the  first 
street  south  of  Eobinson  street  and  running  parallel  there- 
with; that  defendant,  Lucy  Baker,  is  the  wife  of  the  defend- 
ant, Archie  Baker,  and  that  said  defendants  have  at  all  times 
•^erein  mentioned  resided  upon  said  land  and  premises,  and 
iiave  occupied  the  same  as  a  homestead;  that  said  Lucy  Baker 
claims  some  interest  in  said  land  and  premises  by  reason  of 
having  filed  a  declaration  of  homestead  thereon  since  the 
ex'ecution  and  recordation  of  said  mortgage;  that  at  the  time 
of  and  before  the  filing  of  said  declaration  of  homestead,  she 
had  notice  and  knowledge  of  the  fact  of  said  indebtedness  of 
Archie  Baker  to  the  plaintiff,  and  of  the  execution  of  said 
note  and  mortgage  to  secure  the  same,  and  of  the  said  over- 
sight, inadvertence,  or  mistake  in  the  description  of  the  prem- 
ises intended  to  be  described  therein,  and  that  she  had  knowl- 
edge and  notice  that  said  mortgage  was  intended  to  embrace 


Oct.  1897.]  Adams  v.  Bazbb.  801 

and  cover  by  •  correct  description  of  the  property  occupied 
by  said  defendants  as  a  homestead. 

Archie  Baker  made  default,  Lucy  Baker  answered  for  her- 
self alone,  and  by  her  answer  denies  that  Archie  Baker  at 
any  time  executed  any  mortgage  or  any  lien  of  any  character 
whatsoever  "opon  the  land  described  in  her  homestead  declara- 
tion to  the  plaintiff,  or  at  all;  denies  specifically  each  allega- 
tion of  the  complaint  charging  that  she  had  knowledge  and 
notice  of  said  indebtedness,  of  the  execution  of  said  note  and 
mortgage,  or  either  of  them,  of  the  oversight,  inadvertence, 
or  mistake  and  of  the  intent  that  said  mortgage  was  to  em- 
brace or  cover  said  homestead  premises. 

It  is  alleged  by  the  answer  that  said  property  is  the  com- 
munity property  of  the  defendants;  and  all  the  necessary 
*®®  facts  to  entitle  her  to  said  property  as  a  homestead  under 
the  statute  are  properly  set  out  in  the  answer  and  established 
"  y  the  proofs. 

The  court  adjudged  and  decreed,  to  wit:  "That  plaintiff's 
mortgage  be  and  the  same  is  hereby  reformed  by  inserting 
therein,  in  lieu  of  the  description  of  the  property  now  therein 
contained,  the  following,  to  wit.'*  Here  follows  the  descrip- 
tion first  above  given  as  set  out  in  the  complaint,  and  which 
is  substantially  the  same  as  the  description  contained  in  said 
homestead  declaration.  It  is  further  decreed  "that  said  refor- 
mation shall  take  and  have  effect  from  and  after  and  as  of 
the  date  of  the  recording  of  said  mortgage,  to  wit,  October 
10,  1895."  It  was  further  decreed  in  form  and  substance  usual 
in  case  of  foreclosure  of  mortgages  on  real  estate.  From  the 
decree,  and  the  order  of  the  court  denying  her  motion  for 
new  trial,  Lucy  Baker  appeals. 

The  said  homestead  declaration  was  duly  filed  on  the  seventh 
day  of  April,  1896,  and  before  this  suit  was  commenced.  The 
case  seems  to  have  been  tried  in  the  court  below,  and  was 
argued  here  by  respective  counsel,  mainly  upon  the  theory 
that  the  rights  of  the  parties  depended  upon  whctlier  or  not 
the  appellant,  before  she  filed  her  said  declaration,  had  knowl- 
edge or  notice,  actual  or  constructive,  of  the  execution  of  said 
mortgage,  and  of  the  alleged  intent  of  the  parties  thereto 
that  the  mortgage  should  embrace  and  cover  said  homestead 
property. 

The  evidence,  without  any  conflict,  shows  that  the  appellant 
had  no  knowledge,  and  had  no  notice  whatever,  of  the  exe- 
cution of    said   mortgage  before  the  commencement  of    this 
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action,  unless  the  filing  of  said  mortgage  in  the  office  of  the 
county  recorder  gave  her  constructive  notice  of  the  same. 

Counsel  for  respondent  contends  that  said  filing  gave  her 
such  notice  of  its  contents  and  was  legally  sufficient  to  put 
her  on  inquiry  as  to  the  facts. 

The  matter  of  constructive  notice  is  entirely  a  creature  of 
the  statute:  Grellet  v.  Heilshorn,  4  Nev.  526. 

Under  our  statute  concerning  conveyances,  every  convey-, 
ance  of  real  estate,  and  every  instrument  of  writing  setting 
forth  an  agreement  to  convey  any  real  estate,  or  whereby  ^^^ 
any  real  estate  may  he  aiTectod,  acknowledged,  or  proved  and  cer- 
tified and  recorded  in  the  manner  prescribed  by  said  statute, 
shall  from  the  time  of  filing  the  same  with  the  county  re- 
corder for  record  impart  notice  of  the  contents  thereof  to  sub- 
sequent purchasers  and  mortgagees  only:  Sharon  v.  Minnock, 
6  Nev.  377;  McCabe  v.  Grey,  20  Cal.  516. 

The  appellant  is  neither  a  purchaser  nor  mortgagee  of  said 
premises.  Counsel  argues  that,  the  property  being  the  com- 
munity property  of  the  defendants,  the  husband  had  a  perfect 
right  to  mortgage  the  property  without  the  knowledge  or  con- 
sent of  the  wife,  citing  Child  v.  Singleton,  15  Nev.  461. 

It  is  true  that  the  husband  may,  by  a  valid  mortgage,  and 
without  the  knowledge  or  consent  of  the  wife,  subject  the 
homestead  premises  to  a  lien  superior  to  the  wife's  homestead 
claim  made  and  filed  subsequently  to  the  making  of  the  mort- 
gage. But  the  control  of  the  husband  over  the  community 
property  and  his  power  to  alienate  or  mortgage  the  same  with- 
out the  co-operation  and  consent  of  the  wife  may  be  arrested 
and  defeated  by  the  wife  filing  her  declaration  claiming  the 
same  as  a  homestead  at  any  time  before  the  consummation 
of  the  alienation  or  mortgaging  of  the  premises  by  the  hus- 
band. 

Under  the  statute  concerning  the  exemption  of  the  home- 
stead from  forced  sale,  the  wife  has  a  perfect  right  to  select 
a  homestead  out  of  the  community  property  and  file  the  re- 
quired declaration  without  the  knowledge  or  consent  of  her 
husband:  Gen.  Stats.,  sec.  539,  And,  when  so  selected,  it  is 
exempt  from  the  payment  of  any  mortgage  thereon  subse- 
quently given,  unless  the  same  is  executed  and  given  by  both 
husband  and  wife.  It  will  be  observed  that  the  record  shows 
that  Eobinson  and  Spear  streets  are  parallel  to  each  other 
and  extend  through  Carson  City,  east  and  west.  The  descrip- 
tion in  the  mortgage  will  not  apply  to  the  said  homestead 
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premises,  or  to  any  other  piece  or  parcel  of  land,  and  the  al- 
leged mortgage  mortgaged  nothing.  It  is  admitted  that  said 
homestead  premises  were  not  embraced  in  or  covered  by  said 
mortgage  when  the  appellant  filed  her  declaration,  but  it  is 
claimed  that  it  was  intended  to  mortgage  the  same,  and  that 
the  rights  of  the  appellant  are  precluded  by  the  intent  of 
the  parties  to  the  said  mortgage.  That  is,  that  the  ^'^^  ap-' 
pellant's  homestead  claim  was  defeated  by  the  state  of  mindt* 
oi  the  mortgagor  and  mortgagee  on  the  ninth  day  of  October, 
and  not  by  the  alleged  mortgage  itself.  But  it  requires  prior 
alienation  or  a  mortgage  in  fact  of  the  community  property 
hy  the  husband,  and  not  simply  in  intent,  to  defeat  the  legal 
effect  of  the  wife's  declaration  claiming  the  same  as  her  home- 
stead. 

We  are  clearly  of  opinion  that  the  appellant  had  the  right 
to  claim  said  premises  as  a  homestead,  and  that  she  is  pro- 
tected therein  against  any  mortgage  or  pretended  mortgage 
which  by  its  terms  mortgages  nothing.  The  rights  or  equities 
of  the  respondent  as  against  Archie  Baker  are  not  matters 
to  be  considered  here,  as  they  are  not  involved  in  this  appeal. 

The  premises  in  question  became  the  homestead  of  appel- 
lant as  provided  by  law,  and  as  such  are  protected  by  the 
<?onstitution.  We  are  of  opinion  that  her  homestead  rights  in 
the  premises  are  superior  to  any  equity  of  the  respondent,  and 
that  he  has  none  as  against  appellant. 

In  all  cases  of  mistake  in  written  instruments,  courts  of 
•equity  will  interfere  only  as  between  the  original  parties,  or 
those  claiming  under  them  in  privity,  such  as  personal  rep- 
resentatives, heirs,  devisees,  legatees,  assignees,  voluntary  gran- 
tees, or  judgment  creditors,  or  purchasers  from  them,  with 
•notice  of  the  facts:  Story's  Equity  Jurisprudence,  sec.  165. 
Appellant  belongs  to  neither  of  the  above  classes  of  persons 
in  this  case. 

It  follows  from  the  foregoing  that  the  decree  of  the  court 
reforming  said  mortgage  and  foreclosing  the  same  as  against 
the  appellant  and  her  said  homestead  claim  la  erroneous. 

The  said  decree  is  reversed,  and  the  trial  court  will  modify 
the  same  so  that  it  shall  not  interfere  with  or  impair  the 
appellant's  homestead  claim  in  the  premisea. 

MORTOAOE.  DEFECTIVE  REGISTRATION  OF— A  mortgage 
In  which  there  is  a  mistake  in  the  descriptioD  of  the  premises  in  the 
record  is  not  duly  rocordod:  Sor*  tho  oxtoudod  notp  to  ffreon  v.  Gnr- 
rlngton,  01  Am.  Dec.  100,  on  defective  registration  of  conveyancos. 
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The  record  of  a  mortgage  of  lot  16  in  block  67  Is  not  notice  of 
an  intention  to  mortgage  lot  16  in  block  57,  though  the  mortgagors 
are  the  owners  of  that  lot  and  not  of  the  one  described  in  the  mort- 
gage: Baker  v.  Bartlett,  18  Mont.  446,  56  Am,  St.  Rep.  594. 

REFORMATION  OF  INSTRUMENTS.  —  The  jurisdiction  of 
equity  to  reform  a  contract  to  express  the  real  agreement  between 
tire  parties  may  be  exercised  as  between  the  parties  themselves, 
but  not  against  innocent  third  persons  who  have  acquired  inter- 
vening rights  and  who  cannot  be  placed  in  statu  quo:  See  the  mono- 
graphic note  to  Williams  v.  Hamilton.  65  Am.  St.  Rep.  502,  503. 

'  Keformation  of  Deed  or  Encumbrance  as  Aeramst  Homestead  Claimants, 
It  is  well  settled  that  reformation  may  be  had  of  a  mortgage  of  a 
homestead  or  of  a  conveyance  designed  to  pass  the  homestead,, 
where  either  by  mistake  fails  correctly  to  describe  the  lands  in- 
tended to  be  subject  thereto,  provided  the  instrument  Is  executed 
and  acknowledged  by  both  husband  and  wife  in  conformity  to  the 
statute  governing  such  cases.  This  rule  was  firmly  established  in 
Alabama,  and  there  first  applied  in  Gardner  v.  Moore,  T5  Ala.  394,. 
51  Am.  Rep.  454,  wherein  it  was  held  that  a  court  of  equity  may 
assume  jurisdiction  to  reform  a  mortgage  of  a  homestead  be- 
longing to  a  married  man,  and  executed  and  acknowledged  by  him- 
self and  his  wife  in  conformity  to  the  statute,  by  correcting  the  de- 
scription of  the  conveyed  premises,  where  they  are  described  in  the- 
mortgage  as  containing  a  stated  number  of  acres,  and  the  desired 
reformation  does  not  seek  to  increase  the  quantity  of  the  land» 
conveyed,  or  to  locate  them  in  a  different  section,  but  merely  to 
correct  an  admitted  error  in  the  designation  of  the  subdivisions  of 
the  same  section.  This  rule  was  again  approved  and  applied  Id 
Witherington  v.  Mason,  86  Ala.  345,  11  Am.  St.  Rep.  41.  Equity 
'  may  also  correct  a  misdescription  in  a  deed  made  by  mutual  mis- 
take, and  executed  by  husbaud  and  wife,  conveying  land  held  by 
them  as  tenants  in  common,  and  constituting  a  part  of  their  home- 
stead. If  it  appears  that  the  purchaser  paid  full  value  and  the  con- 
veyance was  suflScient  to  pass  the  wife's  Interest,  though  she  was 
ignorant  of  the  fact  that  she  was  part  owner  of  the  land  conveyed: 
Parker  v.  Parker,  88  Ala.  362,  16  Am.  St.  Rep.  52.  Reformation  of 
a  deed  of  a  husband's  exempt  homestead  may  be  had  where  the 
(conveyance  by  mistake  fails  to  correctly  describe  the  homestead, 
provided  the  instrument  Is  executed  and  acknowledged  by  husband 
and  wife  as  required  by  the  statute:  Tillis  v.  Smith,  108  Ala.  2&4. 
,  In  Stevens  v.  Holman,  112  Oal.  345,  53  Am.  St.  Rep.  216,  It  was  de- 
termined that  If  a  husband  and  wife  agree  to  mortgage  their  home- 
stead, and  execute  a  mortgage  which  they  know  does  not  Include 
the  whole  thereof,  but  which  they  know  is  accepted  by  the  mort- 
gagee In  the  belief  that  It  Includes  all  of  such  homestead,  the  mort- 
gage may  be  reformed  in  equity  so  as  to  include  all  the  land  agi-eed 
upon  to  be  mortgaged.  In  Snell  v.  Snell,  123  111.  403,  5  Am.  St.  Rep. 
526,  it  appeared  that  a  husband  and  wife  executed  a  mortgage  duly 
acknowledged,  intended  to  cover  their  homestead,  which  by  mistake 
was  not  properly  described,  and  on  a  bill  against  the  wife  and  the 
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husband's  heirs,  after  his  death,  to  reform  the  Instrument,  and  for 
foreclosure.  It  was  held  that  the  court  had  Jurisdiction  to  reform 
the  mortgage  against  the  wife,  and  that  she  was  concluded  by  the 
decree  the  same  as  any  other  person.    In  this  case  the  court  cor- 
rected the    mortgage   of    lands    in   section  20,  and  made  it  cover 
lands  in  section  27:  Snell  v.  Snell,  123  lU.  403,  5  Am.  St.  Rep.  526. 
In  speaking  on  this  subject,  in  DenJson  v.  GamblU,  81  111.  App.  170- 
175,  the  court  said:  "The  other  question  which  has  been  elaborately 
argued  is,  whether  the  complainant,  under  proper  bill  and  proofs. 
Is  entitled  to  have  the  mortgage  corrected  as  to  the  description  of 
the  mortgaged  property,  and  has  the  court  power  to  correct  it  so 
as  to  make  it  speak  the  truth,  as  the  parties  intended.    We  have 
already  said  that  the  mortgage  is  executed  in  strict  compliance  with 
the  homestead  law;  hence  the  evidence  of  the  waiver  of  the  right 
of  homestead  is  not  to  be  created  anew,  but  it  already  exists  in 
writing,  and  was  made  through  the  acts  of  the  mortgagors  them- 
selves, and  the  only  thing  left  to  inquire  about  and  ascertain  by 
a  court  of  equity  is  whether  the  homestead  right  that  was  waived 
ought  to  be  made  to  apply  to  the  property  which  really  constituted 
the  homestead,  and,  if  so,  whether  a  court  of  chancery  has  the 
power  to  make  it  apply.    The  latter  question  is  the  only  one  that 
now  concerns  us.    We  thinlc  this  question  was  fully  answered  in 
the  affirmative  in  Snell  v.  Suell.  123  111.  404,  5  Am.  St.  Rep.  526, 
and  in  Casler  v.  Byers,  129  111.  657."    In  Beyschla*  v.  Van  Wagoner, 
46  Mich.  91,  it  was  held  that  if  a  mortgage  of  a  homestead  duly 
executed  by  husband  and  wife  contains  an  erroneous  call  in  the  de- 
scription of  the  premises  which  are  fully  capable  of  identification, 
the  mortgage  is  not  void,  but  may  be  corrected  in  equity  like  any 
other  conveyance,  and  the  mortgage  lien  cannot  be  postponed  to 
an  attachment  or  execution  levy  made  upon  the  same  title.    If  a 
mortgage  on  land  expressly  reserves  to  the  mortgagor  a  homestead, 
this,  without  more,  must  be  treated  as  a  reservation  of  one  thou- 
sand dollars'  worth  of  land  from  the  operation  of  the  mortgage, 
without  regard  to  whether  the  conditions  exist  which  are  necessary 
to  entitle  the  debtor  to  the  exemption  of  a  homestead  under  the 
statute.    But  If  such  reservation  is  Intended  merely  to  express  what 
Is  supposed  by  mistake  to  be  the  legal  right  of  the  debtor,  when,  In 
fact,  he  is  not  entitled  under  the  statute,  to  the  exemption  of  a 
homestead,  the  mortgage  may,  as  against  the  husband  at  least, 
be  so  reformed  as  to  include  the  homestead,  but  to  entitle  to  this 
relief    It  must  be  alleged  and  proved  that  all  the  land  that  was 
subject  to  mortgage  was  intended  to  be  mortgaged,  and  that  but 
for  the  mistake  it  would  have  been  Included:  Lear  v.  Prather.  8& 
Ky.  501.    A  mortgage  cannot  be  reformed  so  as  to  Include  the  home- 
stead, though  intended  to  be  embraced  therein,  if  the  statute  has 
not  been  compiled  with  requiring  the  signature  and  acknowledg- 
ment of  the  wife  to  the  instrument:  O'Malley  t.  Ruddy,  79  Wis. 
147,  24  Am.  St.  Rep.  702. 
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No  cases  directly  Involving  the  point  decided  In  the  principal  case 
are  to  be  found.  It  has  been  decided,  however,  that  a  mortgage  lien 
cannot  be  defeated  by  a  declaration  of  homestead  made  after  such 
mortgage  lien  has  attached:  Law  v.  Spence  (Sup.  Ct  Idaho),  48  Pac. 
Bep.  282.  And  that  the  homestead  rights  of  the  mortgagor  are  sub- 
ject to  the  ordinary  legal  and  equitable  rights  of  the  mortgagee  in 
respect  to  the  mortgaged  premises,  which  may  be  enforced  by  the 
appropriate  remedies:  Lowell  v.  Doe,  44  Minn.  144. 

It  was  admitted  in  the  principal  case  that  a  husband  had  the 
right  by  a  valid  mortgage,  executed  without  the  knowledge  or  con- 
(eent  of  his  wife,  to  create  a  lien  superior  to  the  wife's  homestead 
claim  subsequently  made  and  filed.  The  mere  mistake  in  the  de- 
scription of  the  premises  contained  in  the  mortgage  cannot,  In  view 
of  the  rules  and  cases  discussed  above,  have  the  effect  of  rendering 
the  mortgage  totally  void,  and  no  reason  is  perceived  why  the  rule 
maintaining  the  right  to  reform  a  deed  to,  or  mortgage  of,  a  home- 
stead where  the  only  defect  is  a  mistake  In  description  therein.  Is 
not  equally  applicable  when  the  homestead  declaration  Is  filed  sub- 
sequently to  the  execution  of  such  mortgage,  especially  If  It  is 
recorded,  or  If  the  party  filing  the  declaration  haS  actual  notice  of 
the  mortgage. 

If,  then,  a  husband,  because  of  there  being  no  declaration  of 
homestead  on  file.  Is  competent  to  execute  a  deed  or  mortgage  of 
property,  and  undertakes  to  do  so,  but  falls  In  part  because  of 
some  mistake  of  description  In  the  instrument,  which  fails  to  make 
It  express  his  Intention,  there  can  be  no  doubt  that,  notwithstanding 
the  Imperfection  in  such  instrument,  an  equitable  right  or  title  is 
created  In  his  grantee  or  mortgagee,  entitling  him  to  come  into 
equity  as  against  such  husband  and  compel  the  execution  of  a  per- 
fect instrument  in  the  form  originally  intended  between  the  parties, 
and  it  is  a  general  rule  that  where  an  equitable  right  or  title  ex- 
ists against  a  party.  It  may  be  enforced  against  him  and  all  parties 
claiming  under  him  or  from  him,  unless  they  are  in  contemplation 
of  law  bona  fide  purchasers,  acquiring  their  right  or  title  and  mak- 
ing full  payment  therefor  without  notice  of  the  pre-existing  equity. 
,  The  filing  of  a  declaration  of  homestead  does  not  constitute  the 
^  party  filing  It  a  bona  fide  purchaser  for  value  without  notice,  or 
entitled  to  protection  as  such.    He  or  she  takes  the  title  as  It  ex- 
ists at  the  time  of  the  filing  of  such  declaration  and  subject  to  all 
claims  then  existing  against  It,  unless  the  statute  has  in  express 
terms  declared  otherwise.      No  such  statute  exists  as  affecting  the 
principal  case;  the  wife  there  Is  not  a  subsequent  purchaser  for 
value,  but  stands  rather  as  a  voluntary  grantee  claiming  in  privity 
under  her  husband  who  executed  the  mortgage  and  subject  to  the 
same  rights  and  remedies  in  favor  of  the  mortgagee  and  against 
the   husband,   which   necessarily   include  the   right   to  protect  his 
equitable  lien  under  the  mortgage  and  to  have  It  reformed  in  equity 
80  as  to  make  it  speak  the  true  intention  of  the  parties  to  it. 
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NBSBITT  V.  DELAMAE'S  NEVADA  GOLD  MINING  CO. 

[24  Nevada,  273.] 

MINES  AND  MINING— LOCATION  WORK,  WHO  AU- 
THORIZED TO  DO.— Work  done  by  a  mere  trespasser  or  stranger 
to  the  title  of  a  mine  does  not  inure  to  ttie  benefit  of  the  locator, 
bnt  if  the  mine  is  represented  by  an  owner,  and  annual  worlc  is 
performed  by  or  at  his  instance,  or  of  some  one  In  privity  with 
him,  it  is  sufficient. 

MINES  AND  MINING— EFFECT  OF  CONGRESSIONAIi 
ACTS.- The  recording  of  the  notice  prescribed  by  special  act  of 
Congress  suspending  the  requirement  of  section  2324  of  the  national 
Revised  Statutes  relative  to  the  annual  labor  on  mining  claims,  has 
the  same  legal  effect  as  the  performance  of  such  labor. 

MINES  AND  MINING— ASSESSMENT  WORK— FORFEIT- 
UBE.— If  a  person,  under  the  honest  belief  that  he  has  secured  the 
Interest  of  two  of  three  original  locators  of  a  mining  claim,  by 
purchase,  under  execution  sale,  and,  being  recognized  as  tenant  in 
common  by  the  other  original  locator,  and  at  his  instance,  files  no- 
tice, as  required  by  special  act  of  Congress,  that  they  intend  in  good 
faith  to  hold  and  work  such  claim,  he  thereby  prevents  the  claim 
from  becoming  forfeited  or  subject  to  relocation,  so  long  as  such 
notice  is  in  effect. 

MINES  AND  MINING— ASSESSMENT  WORK— NOTICE, 
WHO  MAY  FILE.— In  order  to  entitle  a  mine  locator  to  file  the 
notice  authorized  by  special  act  of  Congress  that  he,  in  good  faith, 
intends  to  hold  and  work  the  claim,  it  is  not  necessary  that  he 
should  have  a  valid  title  to  such  claim,  especially  when  there  are 
conflicting  locations  of  the  same  claim. 

MINES  AND  MINING— JUDGMENT  QUIETING  TITLE- 
RIGHT  TO  ATTACK.— A  judgment  quieting  title  to  a  mining  claim 
In  favor  of  one  of  the  original  locators  and  his  cbtenants,  as  against 
defendant,  whose  relocation  Is  invalid,  cannot  be  attacked  by  the 
latter  on  the  ground  that  the  alleged  title  of  such  cotenants  is  in 
other  parties. 

MINES  AND  MINING— COTENANCY  QUIETING  TITLE.— 
If  a  complaint  alleges  that  plaintiff  and  his  cotenants  are  in  pos- 
session of  a  mine,  and  prays  that  the  title  be  quieted  in  him  and 
them,  the  action  is  for  the  benefit  of  all  of  the  cotenants. 

MINES  AND  MINING.— NOTICE  OF  ADVERSE  CLAIM  to 
a  mine  may  be  filed  by  one  cotenant  in  behalf  of  all  of  them, 
without  power  of  attorney  from  his  cotenants. 

EXECUTIONS  — SALES  — COLOR  OP  TITLE.— The  pur- 
chaser's certificate  of  sale  under  execution  shows  color  of  title  in 
him. 

MINDS  AND  MINING.— PUBLICATION  AND  POSTING  OF 
NOTICE  OF  APPLICATION  FOR  PATENT  to  a  mine  is  a  process 
which  brings  all  adverse  claimants  into  court,  and  compels  them 
to  appear  and  file  adverse  claims. 

MINES  AND  MINING-ADVERSE  CLAIMS— WAIVER.— 
Failure  to  file  an  advent  claim  to  a  mine  within  the  time  fixed  by 
law,  after  application  for  a  patent  therefor,  operates  as  a  waiver  of 
all  rights  which  were  the  proper  subject  of  such  claim. 
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H.  Eives  and  T.  J.  Osborne,  for  the  appellant, 
G.  S.  Sawyer,  for  the  respondent. 

«8«  BONNIFIELD,  J.  W.  M.  Davidson  filed  his  applica- 
tion in  the  United  Stages  land  office  at  Carson  City  for  a 
patent  to  the  Sleeper  mine,  situated  in  Ferguson  mining  dis- 
trict, Lincoln  county,  and  the  plaintiff  filed  in  said  oil  ice  a 
protest  against  the  issuance  of  such  patent  and  an  adverse 
claim  to  that  portion  of  the  Sleeper  mine  embraced  within 
the  boundaries  of  the  Fraction  mine,  claiming  said  Fraction 
mine  for  himself  and  his  alleged  co-owners,  George  Nesbitt 
and  A.  Borth,  as  tenants  in  common. 

This  action  waa  brought  by  the  plaintiff  against  said  W. 
M.  Davidson,  pursuant  to  section  2335  of  the  Revised  Stat- 
utes of  the  United  States  and  section  1900  of  the  General 
Statutes  of  Nevada,  to  determine  the  right  of  possession  to 
the  Fraction  mine. 

The  case  was  tried  before  the  district  court  in  and  for  said 
county  without  a  jury.  A  judginent  was  given  in  favor  of 
said  plaintiff  and  his  cotenants.  A  notice  of  motion  for  new 
trial  was  given  and  statement  on  motion  made  by  W.  5!. 
Davidson,  the  defendant.  Before  said  motion  was  heard, 
Delamar's  Nevada  Gold  Mining  Company  was  substituted  for 
gaid  Davidson  as  defendant.  The  motion  was  denied.  The 
appeal  is  taken  from  the  judgment  and  from  the  order  deny- 
ing a  new  trial. 

281  rpj^g  notice  of  motion  for  new  trial  designates  as  grounds 
thereof:  1.  Insufficiency  of  the  evidence  to  justify  the  judg- 
ment, and  that  the  judgment  is  against  law;  2.  Errors  in  law 
occurring  at  the  trial  and  excepted  to  by  the  defendant.  The 
court  made  no  express  findings.  One  of  the  specifications  of 
error  is  that  the  judgment  is  not  supported  by  the  evidence. 
The  inquiry  then  is  presented.  Is  there  substantial  evidence 
to  support  the  judgment? 

The  evidence  shows  that  W.  De  Beck,  H.  Stevens,  and  A. 
Borth  located  the  Fraction  mine  on  the  twelfth  day  of  May, 
1892,  and  that  they  performed  all  the  acts  required  to  make 
A  valid  location;  that  the  Nesbitt  Brothers  and  A.  Borth  did 
assessment  work  in  each  of  the  years  1895,  1896,  and  1897  to 
the  full  amount  required  by  law;  that  the  Sleeper  mine  was 
located  on  the  first  day  of  January,  1895,  and  the  boundaries 
thereof  take  in  the  Fraction  mine;  that  no  work  was  done 
on  the  Fraction  mine  in  either  of  the  years  1893  and  1894, 
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but  that  the  N'esbitt  Brothers  in  December  of  each  of  said 
years  had  a  notice  recorded  in  the  county  recorder*8  office' 
where  the  original  notice  of  the  location  of  the  Fraction  mine 
was  filed,  declaring  their  intention  in  good  faith  to  hold  and 
work  said  mine. 

The  plaintiff  claimed  that  he  and  George  N"eshitt,  his 
brother,  had  acquired  all  the  right,  title,  interest,  and  claim 
of  said  TV".  De  Beck  and  H.  Stevens  in  and  to  the  Fraction; 
mine,  and  that  they  and  A.  Borth  were  the  owners  of  said' 
mine  as  tenants  in  common.  In  support  of  this  claim  he 
offered  in  evidence  a  judgment  recovered  by  the  Nesbitt 
Brothers  against  said  \V.  De  Beck  for  two  hundred  and 
twelve  dollars  in  the  justice's  court  of  Pioche  township  in 
Lincoln  county,  and  a  judgment  recovered  by  them  against 
said  H.  Stevens  on  the  same  day  and  in  the  same  court  for 
one  hundred  and  sixty  dollars,  together  with  all  the  records, 
papers,  and  proceedings  of  said  court  in  said  cases,  to  the  in- 
troduction of  which  counsel  for  defendant  objected  on  sev- 
eral different  grounds,  and  the  court  excluded  them  on  the 
ground,  in  effect,  that  the  record  showed  that  the  justice's 
court  had  not  acquired  jurisdiction  over  either  defendant  in 
either  of  said  cases. 

It  appears  that  on  the  fifteenth  day  of  July,  1893,  the 
justice's  court  issued  an  execution  on  each  of  said  judgments 
and  ***  specially  deputed  A.  J.  Denton,  pursuant  to  the  pro- 
visions of  section  571  of  the  civil  practice  act,  to  serve  the 
game;  that  on  the  eleventh  day  of  August  next  following, 
said  special  ofUcer  sold  to  the  Nesbitt  Brothers  all  the  right, 
title,  and  interest  of  said  De  Beck  and  Stevens,  respectively, 
in  and  to  the  Fraction  mine  under  and  in  pursuance  of  the 
commands  of  said  executions;  that  on  said  last  date  said  of- 
ficer executed  to  the  Nesbitt  Brothers  a  certificate  of  said 
sales,  respectively,  and  filed  a  duplicate  copy  thereof  in  the  of- 
fice of  the  county  recorder  on  the  nineteenth  day  of  August, 
1893;  that  on  the  nineteenth  day  of  February,  1894,  said  of- 
ficer executed  to  the  Nesbitt  Brothers  deeds  of  conveyance 
of  the  said  interest  of  De  Beck  and  Stevens,  respectively,  in 
said  mine,  no  redemption  having  been  made.  The  certificates 
and  deeds  were  admtlted  in  evidence  against  the  objections 
of  tlie  defendant,  but  for  the  purpose  only  of  showing,  or  as 
"tending  to  show,  color  of  title  and  adverse  possession.** 

Counsel  for  appellant  contends,  and  his  theory  is,  in  effect, 
that  said  judgments  being  void,  the  certificates  of  sale  and 
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the  deeds  executed  to  the  Nesbitt  Brothers  are  void  and  do 
not  tend  to  show  color  of  title  or  adverse  possession  to  said 
iFraction  mine;  that  all  acts  done  by  the  Nesbitt  Brother* 
•with  reference  to  said  mine  are  nugatory  and  can  avail  the 
plaintiff  nothing  in  this  action;  that  they  acquired  no  right 
to  file  said  notice  in  1893,  nor  in  1894,  because  the  certificates 
of  sale  gave  no  right  of  entry  upon  the  Fraction  mine,  and 
that  said  deeds  gave  no  right  to  such  entry;  that  the  original 
locators  of  the  Fraction  mine  having  failed  to  perform  the 
required  annual  labor  for  the  years  1893  and  1894,  and  hav- 
ing failed  to  file  any  notice  of  intention  to  hold  and  work  the 
mine  as  required  by  the  acts  of  Congress  in  that  respect,  and 
the  Nesbitt  Brothers  not  having  taken  actual  possession  un- 
til the  fall  of  1895,  the  mine  had  been  forfeited  and  was  sub- 
ject to  relocation  when  the  defendant  and  James  Murphy  lo- 
cated the  Sleeper  mine. 

The  vital  question  in  this  case  is  whether  the  said  notices 
the  Nesbitt  Brothers  caused  to  be  recorded,  of  their  intention 
to  hold  and  work  said  mine,  had  the  legal  effect  of  saving  the 
'mine  from  being  subject  to  relocation  for  any  period  of  time. 
In  determining  this  question  it  is  not  necessary  to  consider 
***  what  legal  value  said  certificates  of  sale  and  deeds  may 
have,  if  any,  except  as  evidence  tending  to  show  the  good 
faith  of  the  Nesbitt  Brothers  and  their  coclaimant,  A.  Berth, 
in  all  they  did  with  reference  to  said  mine. 

The  evidence  discloses  that,  from  the  date  of  said  sales, 
A.  Borth  regarded  the  Nesbitt  Brothers  as  having  acquired 
all  the  interests  of  De  Beck  and  Stevens  in  said  mine,  and 
that  the  Nesbitt  Brothers  and  A.  Borth  mutually  recognized 
each  other  as  co-owners  of  said  mining  claim  as  tenants  in 
common;  that  upon  consultation  and  agreement  between  them, 
and  at  the  request  of  A.  Borth,  the  Nesbitt  Brothers  had 
said  notices  recorded  in  lieu  of  performing  the  annual  labor; 
that  said  notices  were  recorded  for  the  benefit  of  all  three  and 
to  represent  said  mine;  that  in  all  things  done  in  the  prem- 
ises all  of  said  claimants  acted  in  good  faith  and  in  the  be- 
lief that  the  Nesbitt  Brothers  acquired  all  the  right,  title, 
and  interest  of  De  Beck  and  Stevens  in  and  to  said  mine  by 
virtue  of  said  judgments,  and  sales  made  thereunder. 

If  the  Nesbitt  Brothers  at  the  instance  of  A.  Borth,  and 
in  pursuance  of  an  agreement  between  them  and  him,  had 
in  good  faith  performed  one  hundred  dollars*  worth  of  labor 
or  improvements  on  said  mine  in  1893  and  1894,  pursuant  to 
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the  provisions  of  section  2324  of  the  United  States  Revised 
Statutes,  certainly  the  mine  would  not  have  been  subject  to 
relocation  on  the  first  day  of  January,  1895,  although  it  might 
turn  out  on  judicial  investigation  that  the  Nesbitt  Brothers^ 
had  no  legal  or  equitable  title  to  any  interest  therein.  Such 
labor  would  have  represented  the  mine,  and  defeated  any  relo- 
cation made  in  1895.  It  is  true  that  work  done  by  a  mere 
trespasser  or  stranger  to  the  title  will  not  inure  to  the  bene- 
fit of  the  locator:  Little  Gunnel  etc,  Co.  v.  Kamber,  1  Morr. 
Min.  Eep.  636.  But  when  the  mine  is  represented  by  an 
owner,  and  annual  work  performed  by  or  at  the  instance  of 
the  owner  or  some  one  in  privity  with  him,  it  is  sufficient: 
2  Lindley  on  Mines,  sec.  633. 

Evidently,  it  was  the  intention  of  Congress,  in  passing  the 
special  acts  of  1893  and  189-1,  suspending  the  requirements 
of  section  2324  of  the  Revised  Statutes  as  to  the  annual  labor 
on  mining  claims,  that  the  recording  of  the  prescribed  notice 
should  have  the  same  legal  effect  as  performing  the  labor. 

284  ipjjg  hqI;  Qf  1893  provides  "that  no  mining  claim  which 
has  been  regularly  located  and  recorded  as  required  by  the 
local  laws  and  mining  regulations  shall  be  subject  to  forfeit- 
ure for  nonperformance  of  the  annual  assessment  work  for 
the  year  1893;  provided,  that  the  claimant  or  claimants  of 
any  mining  location,  in  order  to  secure  the  benefits  of  this 
act,  shall  cause  to  be  recorded  in  the  office  where  the  location 
notice  or  certificate  was  filed  on  or  before  December  31,  1893, 
a  notice  that  he  or  they  in  good  faith  intend  to  hold  and 
work  said  claim."  The  act  of  1894  was  the  same  in  terms  as 
the  act  of  1893,  except  the  year  of  1894  was  substituted  for 
the  year  1893. 

The  Fraction  mine  being  represented  by  one  of  the  loca- 
tors, A.  Berth,  and  said  Nesbitt  Brothers  having  had  said 
notices  recorded,  in  pursuance  of  said  agreement  and  at  the 
instance  of  said  Borth,  as  well  as  of  themselves,  and  under 
the  honest  belief  of  all  three  that  the  Nesbitt  Brothers  had 
legally  acquired  all  the  right,  title,  and  interest  of  the  otber 
two  locators  by  virtue  of  said  judgments  and  sales  made  thnre- 
under,  we  are  of  opinion  that  said  mine  had  not  been  forfeited 
nor  subject  to  relocation  when  the  location  of  the  Sleeper  mine 
was  made,  and,  therefore,  that  the  location  of  the  Sleeper 
mine  was  and  is  invalid  in  so  far  at  it  covers  the  Fraction  min* 
ing  claim. 
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The  contention  of  counsel  that,  in  the  sense  of  said  statuies 
of  1893  and  1894,  "the  claimant  or  claimants"  authorized  to 
secure  the  benefits  of  said  acts  must  have  a  valid  claim  to 
the  mining  ground  claimed,  is  not,  in  our  opinion,  tenable. 
'  In  case  of  conflicting  locations  of  the  same  mining  claim,  the 
respective  claimants  are  both  required  to  perform  the  annual 
labor,  and  in  1893  and  1894,  they  were  both  required  to  do 
the  required  assessment  work,  or  cause  the  prescribed  notice 
to  be  recorded  in  lieu  therof,  yet  in  no  such  case  could  both 
have  a  valid  claim  to  the  same  mine. 

Counsel  contends  that  the  judgment  is  against  law  in  that 
it  quiets  the  title  in  the  plaintiff,  which  title  they  allege 
*'never  existed,  and  which  title,  if  it  exists  at  all,  is  still  in 
De  Beck  and  Stevens,  and  with  which  title  the  plaintiff  has 
shown  neither  a  legal  nor  an  equitable  connection,  and  neither 
2»5  of  them  (De  Beck  and  Stevens)  being  parties  to  this  ac- 
tion, that  title  cannot  be  affected  by  this  action,  nor  can  it  be 
quieted  in  a  party  who  is  a  stranger  to  it,  and  especially  it 
cannot  be  quieted  in  favor  of  such  stranger  as  against  a  bona 
fide  prior  occupant,  claiming  under  color  of  title  superior  to 
that  set  up  by  the  plaintiff." 

The  answer  to  this  contention  is  that  the  title  to  the  Frac- 
tion mine  was  quieted  in  the  plaintiff  and  his  said  coclaim- 
ants,  one  of  whom  is  A.  Borth,  one  of  the  original  locators; 
that,  as  we  think  we  have  shown,  said  mine  has  not  been  sub- 
ject to  forfeiture,  and  hence  the  defendant's  relocation  is  in- 
valid; that  if  the  Nesbitt  Brothers  have  no  valid  title  to  De 
Beck  and  Stevens*  interest,  and  have  not  otherwise  a  valid 
interest  in  said  mine,  A.  Borth  has  the  exclusive  right  of  pos- 
session as  against  them,  as  well  as  against  the  defendants,  and 
the  invalidity  of  the  claim  of  the  Nesbitt  Brothers  could  not 
avail  the  defendant  or  make  valid  or  strengthen  his  claim, 
nor  could  it  invalidate  or  impair  the  validity  of  the  claim 
of  A.  Borth.  Any  question  that  may  exist,  if  any,  between 
any  of  the  locators  of  the  Fraction  mine  and  the  Nesbitt 
Brothers  as  to  the  rights  of  the  latter  claimants  with  reference 
to  said  mine,  is  a  matter  solely  of  their  own  concern,  and 
not  a  matter  in  which  the  defendant  has  any  legal  interest. 

We  are  of  opinion  that  the  evidence  is  sufficient  to  support 
said  judgment  and  that  said  judgment  is  not  against  law.  The 
judgment  and  order  appealed  from  are,  therefore,  affirmed. 
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ON   PETITION   FOB    BEHEARINQ. 

BONNIFIELD,  J.  The  first  ground  urged  for  a  rehearing 
is  "that  the  plaintiff  does  not  pretend  to  sue  except  in  hia 
own  behalf,  and  it  certainly  affirmatively  appears  from  the 
complaint  and  the  admissions  in  the  case  that  he  alone  filed 
a  protest  in  the  United  States  land  office  against  defendant's 
application  for  a  patent,  and  therefore  the  appellant  claims 
that  this  court  erred  in  assuming,  as  it  does  in  the  opinion, 
that  the  plaintiff  claimed  in  his  protest  or  in  this  action  said 
Fraction  mine  for  himself  and  his  alleged  co-owners,  George 
Nesbitt  and  A.  Borth  as  tenants  in  common.'* 

***  Counsel  are  in  error  in  the  above  contention.  By  the 
complaint  it  is  alleged  that  the  plaintiff  and  his  co-owners  as 
tenants  in  common  are  in  possession  and  entitled  to  the  pos- 
session of  the  Fraction  mine,  etc.  Also,  that  the  plaintiff 
filed  in  the  United  States  land  oflRce  his  and  his  cotenants* 
adverse  claim  to  that  portion  of  the  Sleeper  mine  embraced 
within  the  Fraction  mine,  and  plaintiff  prays  that  the  title 
to  said  Fraction  mine  be  quieted  in  him  and  his  cotenants, 
and  snch  is  the  decree  of  the  trial  court.  The  adverse  claim, 
filed  as  aforesaid,  alleges,  substantially,  that  the  affiant  (the 
plaintiff  here)  and  his  cotenants  (naming  them),  George  Nes- 
bitt  and  A,  Borth,  are  the  owners,  etc.,  of  the  Fraction  mine 
as  tenants  in  common. 

By  the  answer  it  is  alleged  "that  said  plaintiff  and  the  said 
George  Xesbitt  and  A.  Borth  base  their  rights  to  such  pos- 
iession  [of  a  portion  of  the  Sleeper  mine]  upon  the  alleged 
pretended  location  called  by  them  the  Fraction  mine." 

Where  a  claim  is  owned  by  more  than  one  individual,  it  is 
'  customary  to  select  one  to  act  in  behalf  of  all,  for  which  pur- 
pose a  special  power  of  attorney  is  executed  awd  filed  with 
the  application,  but  this  is  not  necessary:  Lindley  on  Mines, 
see.  681.  The  practice  of  the  department  has  been  to  recog- 
nize such  application,  signed  by  one  joint  owner  in  behalf  of 
himself  and  the  remaining  owners:  Lindley  on  Mines,  sec.  681 ; 
Ayers  ▼.  Dailey,  3  Copp's  L.  0.  196.  Unquestionably,  an  act 
manifestly  done  by  one  oo-owner  for  the  benefit  of  all  would 
be  presumed  to  be  authorized  or  at  least  ratified:  Lindley  on 
Mines,  sec.  681. 

'1  lie  contention  of  petitioner  that  neither  the  certificates  of 
sale  of  the  interests  of  De  Beck  and  Stevens  in  the  Fraction 
mine  nor  the  deedi  o<  the  officer  show  color  of  title  in  Nesbitt 
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Brothers  we  think  ia  not  correct.  The  certificates  are  regular 
in  form  and  fully  comply  with  section  3253  of  the  General  Stat- 
utes of  Nevada,  which  provides  that:  "Upon  a  sale  of  real  es- 
tate [under  execution]  the  purchaser  shall  be  substituted  to  and 
acquire  all  the  right,  title,  interest,  and  claim  of  the  judgment 
debtor  thereto,  and,  when  the  estate  is  less  than  a  freehold  of 
two  years  unexpired  term,  the  sale  shall  be  absolute.  In  all 
other  cases  the  real  property  shall  be  subject  to  redemption 
^^  as  provided  in  this  chapter.    The  officer  shall  give  to  the 

purchaser  a  certificate  of    sale  containing A  duplicate 

of  such  certificate  shall  be  filed  by  the  officer  in  the  office  of 
the  recorder  of  the  county."     All  of  which  the  officer  did. 

The  deeds  are  also  regular  in  form  and  purport  to  convey 
by  the  officers  said  interests  of  De  Beck  and  Stevens  in  said 
mine  to  Nesbitt  Brothers. 

Petitioner  further  claims  that,  if  the  judgment  is  affirmed, 
the  patent  will  be  issued  to  the  plaintiff,  and  that  De  Beck 
and  Stevens  will  be  robbed  of  possibly  immensely  valuable 
property.  But  it  does  not  appear  that  De  Beck  and  Stevens 
would  be  robbed  of  anything,  or,  if  they  were,  how  the  appel- 
lant would  be  affected  thereby.  It  does  not  appear  that  they 
have  or  claim  to  have  any  interest  in  said  mine.  It  appears 
that  they  left  the  state  about  five  years  ago,  and  there  is  no 
intimation  that  they  ever  intend  to  return.  It  appears  that 
after  the  location  of  said  mine  they  did  nothing  to  preserve 
their  interests  therein,  and  that  nothing  was  done  for  them 
in  that  respect.  Besides,  this  action  is  a  continuation  of  the 
proceedings  instituted  in  the  United  States  land  office,  and 
it  does  not  appear  that  De  Beck  and  Stevens,  or  either  of 
them,  filed  any  protest  or  adverse  claim  in  that  office,  or  that 
any  was  filed  in  their  behalf:  Wolverton  v.  Nichols,  119  U.  S. 
485;  Doe  v.  Waterloo  Min.  Co.,  43  Fed.  Rep.  219. 

"The  statute  makes  such  a  proceeding  regularly  prosecuted 
"when  the  period  of  notice  is  completed,  without  the  presenta- 
tion of  an  adverse  claim  absolutely  conclusive  against  adverse 
claims.  The  proceeding  is  in  the  nature  of  a  proceeding  in 
rem,  and  is  binding  upon  all  the  world  so  far  as  any  unrep- 
Tesented  adverse  claim  is  concerned":  Hamilton  v.  Southern 
Nevada  Gold  etc.  Co.,  13  Saw.  113. 

"The  publication  and  posting  of  notice  of  the  application 
for  patent  is  a  process  which  brings  all  adverse  claimants  into 
court — a  summons  to  all  persons  whose  interests  may  be  af- 
fected by  the  issuance  of  a  patent  to  the  tract  applied  for  to 
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appear  and  file  their  adverse  claim":  Lindley  on  Mines,  rfec. 
713,  and  cases  cited. 

"It  is  80  well  established  as  to  be  axiomatic  that  a  failure 
***  to  file  an  adverse  claim  within  the  time  fis:ed  by  law  oper- 
ates as  a  waiver  of  all  rights  which  were  the  proper  subject 
of  such  a  claim":  Lindley  on  Mines,  sec.  742,  note  1. 

We  find  no  valid  reason  for  granting  a  rehearing.  It  there- 
fore is  denied. 


MINES— ADVERSE  CLAIMANTS.— If  a  plalntlfTs  claim  of  title 
to  a  miuing  lode  Is  void  In  its  inception,  he  has  no  standng  to  ques- 
tion the  validity  of  the  defendant's  title.  Mining  titles  cannot  be 
questioned  collaterally:  Omar  v.  Soper,  11  Colo.  380,  7  Am.  St.  Rep. 
246. 

MINES— FORFEITURE  OF  CLAIM.— A  mining  claim  may  be 
relocated  if  either  forfeited  or  abandoned;  but  In  order  that  a  for- 
feiture may  be  worked,  the  facts  upon  which  It  Is  based  must  exist, 
and  the  statute  must  be  pursued  strictly:  Note  to  Elder  v.  Horse- 
shoe Min.  etc.  Co.,  62  Am.  St  Bep.  003i.  See,  too,  Sisson  y.  Sommers. 
24  Nev.  379,  poet,  p.  815. 


SISSON  V.  SOMMERS. 
[24  Nevada,  379.] 

MINES  AND  MINING— LOCATIONS— COMPLIANCE  WITH 
MINING  LAWS.— To  enable  a  person  to  maintain  a  right  to  a  min- 
ing claim  after  it  has  been  acquired.  It  Is  necessary  that  he  shall 
continue  substantially  to  comply,  not  only  with  the  laws  of  Con- 
gress, but  with  the  valid  laws  of  the  state  and  valid  rules  estab- 
lished by  miners,  in  force  in  the  district  in  which  the  claim  Is 
situated.  A  failure  to  comply  with  such  laws  and  rules  worl<8  a 
forfeiture  of  the  claim,  and  it  becomes  subject  to  relocation  by 
any  qualified  locator. 

MINES  AND  MINING  —  LOCATION  WORK  — MINING 
LAWS.— A  state  statute  requiring  a  mine  locator.  In  order  to  per- 
fect his  location,  to  sink  a  discovery  shaft,  or  make  a  cut  of  a  cer- 
tain depth,  within  ninety  days  after  posting  notice  of  the  location. 
Is  not  in  conflict  with  the  n.itional  mining  law  giving  the  locator 
one  year  In  which  to  do  one  hundred  dollars*  worth  of  work,  as  a 
condition  of  holding  the  cl.Tiiii. 

MINES  AND  MINING  -  I>OCATION  WORK  — STATE 
LAWS.— The  state  cannot,  hy  its  legislation,  dispense  with  the  per- 
formance of  the  conditions  imposed  upon  mine  locators  by  national 
law,  nor  relieve  the  locator  from  the  obligation  of  performing  In 
pood  fnlth  those  acts  which  are  declared  by  It  to  be  essential  to 
the  maintenance  and  perpetuation  of  the  estate  acquired  by  loca- 
tion; but  the  state  may  require  a  reasonjil)le  iu1<iitioiinl  amount  of 
work  to  be  done  annually,  and  a  reasonable  amount  of  work  to  com- 
plete the  location,  or,  after  location,  a  reasonable  additional  amount 
of  work  within  a  rea.sonalile  time,  less  tlian  tlie  time  nnniod  by 
the  national  law  for  the  annual  expenditure  of  one  hundred  dollars' 
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worth  of  work,  as  a  condition  of  the  right  acquired  by  location  of 
the  mine. 

MINES  AND  MINING— STATE  LAWS.— The  national  mlnlnj 
act  implies  that  the  states  and  territories  may  require  a  reasonable 
amount  of  work  to  be  done  by  mine  locators  within  a  reasonable 
f  me  after  location,  independently  of  the  annual  assessment  work 
,'  rescribed  by  Congress. 

Wren  &  Julien   and  Goodwin  &  Dodge,  for  the  appellants. 

E.  M.  Clarke,  for  the  respondents. 

»8'  BONNIFIELD,  C.  J.  This  action  was  brought  to  recover 
damages  of  the  defendants  for  the  alleged  wrongful  entering 
upon  the  Morning  Star  mining  claim,  and  extracting  and  re- 
moving therefrom  large  quantities  of  valuable  mineral-bearing 
rock,  and  to  obtain  a  perpetual  injunction  restraining  defend- 
ants from  continuing  the  trespass.  By  the  complaint  the  claim 
is  particularly  described  by  metes  and  bounds,  and  as  being 
situated  in  Olinghouse  Canyon,  White  Horse  mining  district, 
Washoe  county,  state  of  Nevada,  and  it  is  alleged,  among  other 
.things,  that  the  plaintiffs  were,  are  now,  and  ever  since  the 
twenty-fourth  day  of  May,  1897,  have  been,  the  owners,  in  the 
possession,  and  entitled  to  the  possession,  of  said  mining  claim. 

The  answer  puts  in  issue  all  the  material  allegations  of  the 
complaint,  and  alleges  all  the  facts  necessary  to  constitute  a 
valid  mining  location  by  the  defendants,  December  22,  1897, 
of  the  mining  ground  described  in  the  complaint,  and  named 
by  defendants  the  "Forlorn  Hope  vein."  And  it  is  alleged 
that  the  defendants  are  the  owners,  in  the  possession,  and 
entitled  to  the  possession,  of  said  mining  claim.  The  suffi- 
ciency of  the  evidence  on  the  part  of  the  defendants  is  not 
^***  questioned  by  the  plain tiifs,  except  that  it  is  claimed  that 
the  ground  was  not  subject  to  location  by  them. 

The  case  was  tried  by  the  court  sitting  without  a  jury.  The 
trial  resulted  in  a  judgment  for  the  defendants.  The  plaintiffs 
appeal  from  the  judgment,  and  from  the  order  of  the  court 
den3dng  their  motion  for  new  trial. 

The  plaintiffs'  claim  to  said  mining  ground  is  based  upon 
a  location  thereof  claimed  to  have  been  made  the  twenty-sec- 
ond day  of  May,  1897,  by  one  of  the  plaintiffs,  and  they  in- 
troduced evidence  to  prove  the  performance  of  every  act  neces- 
sary to  constitute  a  valid  location,  and  every  condition  requisite 
to  continue  the  right  acquired  thereby,  under  the  laws  of  Con- 
gress and  of  this  state.  The  sufficiency  of  such  evidence  in 
every  material  particular  was  contested  at  the  trial,  and  is  9fi- 
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sailed  by  counsel  of  defendants  on  appeal,  by  elaborate  argu- 
ment, while  counsel  for  plaintiffs  maintain  the  sufficiency  of 
the  evidence  to  prove  every  material  fact  by  like  argument. 

As  we  understand  it,  the  court  found  for  the  plaintiffs  on 
all  the  facts  except  as  to  the  doing  of  the  discovery  work  pre- 
scribed by  the  Statutes  of  1897,  page  103,  which  provides: 

"Sec.  2.  Before  the  expiration  of  ninety  days  from  the  post- 
ing of  such  notice  upon  the  claim,  the  locator  must  sink  a 
discovery  shaft  upon  the  claim  located  to  the  depth  of  at  least 
ten  feet  from  the  lowest  part  of  the  rim  of  such  shaft  at  the 
surface,  or  deeper  if  necessary,  to  show  by  such  work  a  lode 
deposit  of  mineral  in  place.  A  cut,  or  crosscut,  or  tunnel  which 
cuts  the  lode  at  a  depth  of  ten  feet,  or  an  open  cut  of  at  least 
ten  feet  in  length  along  the  lode  from  the  point  where  the  lode 
may  be  in  any  manner  discovered,  is  equivalent  to  a  discovery 
shaft." 

The  court  found,  in  effect,  that  the  discovery  work  done  by 
plaintiffs  within  the  ninety  days  was  not  sufficient  under  said 
statute,  and  that  no  further  work  was  done  by  the  plaintiffs 
prior  to  the  entry  of  the  defendants  upon  said  mining  claim 
on  the  twenty-second  day  of  December,  1897. 

As  conclusion  of  law,  the  court  found  that  the  plaintiffs* 
location  of  the  Morning  Star  mining  claim  was  not  completed 
prior  to  the  entry  of  the  defendants,  on  account  of  the  lack 
of  the  amount  of  discovery  work  required  by  said  *®^  statute, 
and  gave  judgment  for  defendants  according!  -.  Counsel  argue 
and  urge  that  the  work  performed  by  the  p:  iutiffs  was  a  sub- 
stantial compliance  with  said  statute.  By  stipulation  of  the 
parties,  the  judge  of  the  trial  court  visited  the  mining  claim 
to  determine  from  actual  inspection  and  observation  the  suffi- 
ciency of  the  discovery  work  done  by  the  plaintiffs,  and  to  de- 
termine all  other  disputed  matters  of  fact  so  far  as  the  same 
might  be  determined  by  such  examination.  We  do  not  consider 
that  we  are  warranted  by  the  evidence  to  disturb  the  finding  of 
such  facts  by  the  court. 

The  validity  of  the  provisions  of  said  statute  with  reference 
to  discovery  work  is  directly  involved  in  this  case,  and  pre- 
sented for  determination  on  this  appeal.  The  determination  of 
this  question  will  dispose  of  the  case,  and  we  do  not  deem  it 
material  to  consider  or  pass  upon  the  many  other  questions  dis- 
cussed by  counsel. 

In  Colorado  and  several  other  states,  the  work  ju»  epocifiod 
in  the  Nevada  statute  is  required  to  be  performed  as  a  pre- 
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requisite  to  the  completion  of  a  location.  The  same  ehaxacter 
of  work  is  required  in  other  states,  but  it  is  not  made,  in  terms 
at  least,  necessary  to  complete  a  location,  but  rather,  as  we 
think,  a  condition  to  the  continuance  of  the  right  acquired  by 
location. 

We  regard  it  as  entirely  immaterial  whether,  under  state 
legislation  in  reference  to  discovery  work,  the  performance 
thereof  be  regarded  as  a  necessary  act  of  location,  or  as  a  con- 
dition to  the  continuance  of  the  right  after  location.  If  sucH 
legislation  is  valid  in  the  one  case,  it  is  in  the  other. 

In  Erhardt  v.  Boaro,  113  U.  S.  527,  the  supreme  court  of 
the  United  States  recognized  the  validity  of  the  Colorado  act 
regarding  such  discovery  work.  We  regard  that  case  as  suffi- 
cient authority  on  the  subject.  Many  cases  maintaining  the 
validity  of  such  state  legislation  are  cited  by  Barringer  and 
Adams  in  their  work  on  the  Law  of  Mines  and  Mining. 

To  enable  a  party  to  maintain  a  right  to  a  mining  claim 
after  the  right  is  acquired,  it  is  necessary  that  the  party  con- 
tinue substantially  to  comply,  not  only  with  the  laws  of  Con- 
gress, but  with  the  valid  laws  of  the  state  and  valid  rules  ^®® 
established  by  the  miners,  in  force  in  the  district  where  the 
claim  is  situated  upon  which  such  right  depends. 

Failure  to  comply  with  such  laws  and  rules  works  a  forfeiture, 
whether  the  laws  and  rules  provide  for  forfeiture  for  noncom- 
pliance or  not,  and  the  mining  claim  becomes  subject  to  lo- 
cation by  any  qualified  locator:  Mallett  v.  Uncle  Sam  Gold  etc. 
Co.,  1  Nev.  188,  90  Am.  Dec.  484;  Oreamuno  v.  Uncle  Sam 
Oold  etc.  Co.,  1  Nev.  215;  Barringer  and  Adams  on  Mines  and 
Mining,  300. 

Counsel  for  appellants  admit  that  the  state  legislature  may 
regulate  the  mode  of  acquiring  and  maintaining  possession  of 
mining  claims,  provided  that  the  legislation  is  not  in  conflict 
with  the  laws  of  the  United  Stat^,  but  contend  that,  as  the 
act  of  Congress  gives  the  locator  of  a  mine  one  year  at  least 
after  he  has  made  his  location  to  do  the  required  amount  of 
work  in  order  to  hold  it,  an  act  of  the  legislature  limiting  the 
time  is  in  conflict  with  the  act  of  Congress.  They  say,  "al- 
though, under  this  provision  of  the  act  of  Congress,  the  leg- 
islature would  be  authorized,  no  doubt,  to  require  locators  to 
do  more  than  one  hundred  dollars*  worth  of  work  annually, 
but  not  to  limit  the  time  within  which  it  should  be  done." 

The  contention  that,  although  the  lefdslature  may  properly 
require  a  greater  amount  of  work  than  Congress  has  prescribed. 
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it  cannot  limit  the  time  in  which  to  do  it,  does  not  strike  ns 
with  any  great  force  of  reason.  Congress  has  made  the  one 
hundred  dollars*  worth  of  labor  the  minimum  amount  to  be 
done,  and  the  time  named  is  the  maximum  time  for  the  per- 
formance of  the  work  without  the  risk  of  forfeiture.  We  think 
the  legislature  may  require  a  reasonable  additional  amount  of 
work  to  be  done  annually,  and  a  reasonable  amount  of  work  to 
complete  the  location:  Erhardt  y.  Boaro,  113  U.  S.  527;  or,  af- 
ter location,  a  reasonable  additional  amount  of  work  within  a 
reasonable  time,  less  than  the  time  named  by  Congress  for  the 
annual  expenditure,  as  a  condition  to  the  continuance  of  the 
right  acquired  by  location  of  the  mine. 

"The  state  may  not,  by  its  legislation,  dispense  with  the 
performance  of  the  conditions  imposed  by  national  law,  nor 
relieve  the  locator  from  obligations  of  performing  in  good 
faith  those  acts  which  are  declared  by  it  to  be  essential  to  the 
maintenance  and  perpetuation  of  the  estate  acquired  by  loca- 
tion. Within  these  limits  the  state  may  legislate":  ^*®  Lind- 
ley  on  Mines,  249.  **No  state  has  the  right  to  decrease  the 
amount  of  labor  whi^ih  congressional  law  requires  to  be  done 
annually  on  a  mining  claim.  The  law  clearly  implies  that  the 
states  and  territories,  or  the  district  organizations  in  the  ab- 
sence of  state  or  territorial  legislation,  may  increase  the  amount 
of  such  labor":  Lindley  on  Mines,  250. 

The  congressional  law,  we  think,  as  clearly  implies  that  the 
states  and  territories  may  require  a  reasonable  amount  of  work 
to  be  done  within  a  reasonable  time  after  location  independently 
of  the  annual  assessment  work  prescribed  by  Congress. 

We  are  aware  that  the  policy  of  the  Nevada  statute  is  ques- 
tioned by  many  miners  and  prospectors,  but  the  courts  are  not 
to  question  such  policy.  The  question  of  policy  ia  solely  for  the 
legislative  department  to  determine. 

The  judgment  and  order  appealed  from  are  aflRrmed. 


MINES-FORFEITURE  OF  CLAIM.- A.  mlnlnj?  claim  may  be  re- 
located if  either  forfeited  or  abandoned;  but  in  order  that  a  for- 
fi-itnre  may  be  worlced,  the  facts  upon  which  It  is  based  must 
exist,  and  the  statute  must  be  pursued  strictly:  Not©  to  Elder  r. 
Horseshoe  MIn.  etc.  Co.,  82  Am.  St.  Rep.  908.  See,  too,  Nesbltt  ▼. 
Delamar's  etc.  Mln.  Oow.  24  Nev.  27S,  ant*.  9>-  80T. 
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AHLERS  V.  THOMAS. 
[24  Nevada,  407.] 

JUDGMENTS— PRIVITY.— A  judgment  Is  binding  between 
the  parties  and  all  persons  who  are  represented  by  them  and  claim 
under  them,  or  who  are  privy  to  them. 

JUDGMENTS— BY  PRIVITY  Is  meant  mutual  or  succes- 
sive relationship  to  the  rights  of  property,  and  it  is  classified  into 
privity  in  estate,  privity  in  blood,  and  privity  in  law,  in  all  of 
which  there  must  be  an  identity  of  interest. 

JUDGMENTS  —  PRIVITY  —  INJUNCTION— GRANTEE  OF 
PARTY.— A  grantee  of  a  person  who  has  been  enjoined  from  di- 
verting the  waters  of  a  stream  adjoining  his  land  is  in  privity  with 
him  and  bound  by  the  injunction,  although  not  a  party  to  the  suit 
in  which  it  was  granted. 

CERTIORARI— JURISDICTION.— The  question  of  jurisdic- 
tion of  the  court  is  the  limit  of  inquiry  upon  certiorari. 

TRIAL-COSTS  IN  SPECIAL  PROCEEDINGS.— In  contempt 
proceedings  to  enforce  a  Judgment,  costs  may  be  awarded  to  the 
prevailing  i  arty, 

H.  Mayenbatim,  for  the  petitioner. 

P.  M.  Bowler,  Jr.,  for  the  respondent. 

'*^  BELKNAP,  J.    The  record  of  the  district  conrt  of  the 

third  judicial  district  in  the  above-entitled  case  has  been  cer- 
tified to  this  court  in  obedience  to  a  writ  of  certiorari  issi;  I 
upon  the  petition  of  P.  Walsh,  claiming  that  that  court  ex- 
ceeded its  jurisdiction  in  adjudging  hira  guilty  of  contempt  of 
its  decree. 

The  record  contains  an  aflEidavit  of  D.  T.  Wallace,  upon 
'*^^  which  the  proceedings  for  contempt  were  instituted.  It 
shows  that  affiant  is  one  of  the  plaintiffs  in  that  suit;  that  it 
was  a  controversy  concerning  the  right  to  the  use  of  the  waters 
of  a  certain  stream  called  "Cottonwood  Canyon  creek'*  for  the 
purpose  of  irrigation;  that  a  decree  was  entered  and  recorded 
June  3,  1882,  enjoining  defendants  and  their  grantees  and  suc- 
cessors from  diverting  any  of  the  waters  of  the  stream;  that 
two  of  the  defendants,  to  wit,  B.  Toole  and  J.  P.  Thomas,  have 
conveyed  their  interest  in  the  land  and  water  to  P.  Walsh,  who 
is  the  petitioner  above  named,  and  whatever  rights  Walsh  has 
in  the  premises  are  predicated  upon  his  succession  as  grantee 
of  the  above-named  persons,  and  not  otherwise;  that  Walsh, 
conspiring  with  others,  has  wrongfully  diverted  the  waters  of 
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the  stream,  to  thfe  injury  of  plaintiffs,  and  in  contempt  of  the 
decree. 

Upon  the  hearing,  oral  and  documentary  evidence  was  intro- 
duced, and  the  district  court  filed  written  findings  of  fact  sup- 
porting its  conclusions,  and  entered  an  order  adjudging  peti- 
tioner guilty  of  contempt  of  its  decree,  and  fined  him  one  hun- 
dred dollars.  Costs  taxed  at  one  hundred  and  fifteen  dollars 
and  t«n  cents  were  directed  to  be  paid  by  the  petitioner  to  the 
plaintiff  and  F.  M.  McMahon,  one  of  the  plaintiffs'  grantees. 

Counsel  for  petitioner  urge  that  the  district  court  did  not 
have  jurisdiction  of  the  petitioner:  1.  Because  he  was  not  a 
party  to  thie  suit;  2.  That  the  decree  enjoins  grantees,  etc.; 
but,  as  it  appears  from  the  record  that  the  decree  was  rendered 
by  default,  and  that  the  prayer  to  the  complaint  omitted  to  ask 
for  relief  against  grantees,  the  relief  given  in  this  respect  should 
be  disregarded  and  held  void.  The  general  rule  is  that  judg- 
ments are  binding  only  upon  parties,  but  there  are  exceptions 
as  in  the  case  of  privies. 

"When  a  judgment  has  been  rendered  between  the  parties, 
they  are  bound  by  it;  and,  to  give  full  effect  to  the  principle 
by  which  the  parties  are  held  bound  by  it,  all  persons  who  are 
represented  by  the  parties,  and  claim  under  them,  or  are  privy 
to  them,  are  equally  concluded  by  the  same  proceedings.  By 
'privity'  is  meant  the  mutual  or  successive  relationship  to  the 
I'ights  of  property;  and  privies  are  classified  according  to  the 
manner  of  this  relationship.  They  are  privies  in  estate,  as 
■donor  and  donee,  lessor  and  lessee,  and  *^*^  joint  tenants; 
privies  in  blood,  as  heir  and  ancestor,  and  coparceners;  privies 
in  representation,  as  testator  and  executor,  administrator  and 
intestate;  privies  in  law,  as  where  the  law,  without  privity  of 
blood  or  estate,  casts  land  upon  another,  as  by  escheat.  But 
all  these  kinds  of  privity  are  reduced  to  three,  namely,  privity 
in  estate,  privity  in  blood,  and  privity  in  law.  The  reason  why 
persons  standing  in  this  relation  to  the  litigating  party  are 
bound  by  the  proceedings  to  which  he  is  a  party  is  that  they 
are  identified  with  him  in  interest;  and,  whenever  this  identity 
exists,  all  are  alike  concluded.  Privies  are  therefore  estopped 
from  litigating  that  which  is  conclusive  upon  him  with  whom 
they  are  in  privity":  3  Bouvier's  Institutes,  373,  374. 

In  a  footnote  to  Beach  on  Injunctions,  page  174,  it  is  said: 
**It  is  a  well-settled  general  rule  that  the  court  has  no  right 
to  grant  an  injunction  against  a  person  who  is  not  a  party  to 
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Ihe  suit.  The  exceptions  to  this  rule  consist  either  of  cases 
where  the  party  enjoined  is  the  mere  solicitor  or  agent  or  ten- 
ant of  a  party  to  the  suit,  having  no  rights  involved  in  the  con- 
trovers}',  or  where  the  right  has  been  already  determined"; 
SchalkV  Schmidt  (1862),  14  N.  J.  Eq.  268.  See,  also,  Free- 
man on  Judgments,  4th  ed.,  162;  Coles  v.  Allen,  64  Ala.  98; 
Adams  County  v.  Graves,  75  Iowa,  643;  Stoutimore  v.  Clark, 
70  Mo.  478;  Hair  v.  Wood,  68  Tex.  79;  Lipscomb  v.  Postell, 
38  Miss.  476,  77  Am.  Dec.  652;  Hunt  v.  Haven,  52  K  H.  169; 
Casamajor  v.  Stude,  1  Sim.  &  St.   381. 

It  is  claimed  that  Walsh  is  not  a  privy  because,  it  is  said,  he 
does  not  claim  rights  to  the  use  of  the  water  through  any  con- 
veyance by  defendants,  but  through  a  subsequent  right  by  ap- 
propriation. 

The  affidavit  of  Mr.  Wallace  shows  that  Walsh  acquired  his 
interest  from  Toole  and  Thomas,  defendants,  and  not  other- 
wise. This  evidence,  and  other  of  like  nature,  shows  that 
Walsh  was  in  privity  with  the  parties  to  the  judgment. 

Without  considering  in  this  proceeding  the  correctn^s  of 
the  conclusion  reached  by  the  district  court  upon  this  point  in 
connection  with  testimony  introduced  by  petitioner,  it  is  cer- 
tain that  it  is  sufficient  to  establish  the  jurisdiction  of  the 
court,  and  that  is  the  limit  of  the  inquiry  upon  certiorari:  Phil- 
lips V.  Welch,  12  Nev.  170. 

■***  It  is  also  claimed  that  the  court  exceeded  its  jurisdiction 
in  taxing  the  costs  against  the  contemner.  The  provisions  of 
the  civil  practice  act  concerning  costs  (Gen.  Stats.,  3496  et  seq.) 
apply  to  proceedings  of  contempt  to  enforce  the  execution  of  a 
judgment. 

In  Eapalje  on  Contempt  it  is  said,  at  page  132:  ''When  the 
proceeding  arises  out  of  the  disobedience  of  an  order  or  decree 
in  a  civil  suit,  and  is  prosecuted  between  the  parties  to  the  suit, 
costs  are  generally  awarded  to  the  prevailing  party,  the  same  as 
in  other  civil  proceedings":  See  authorities  cited  in  4  Ency.  of 
PI.  &  Pr.  806. 

It  is  ordered  that  the  writ  be  dismissed. 


A  JUDGMENT  IS  CONCLUSIVE  as  against  parties  and  privies 
on  all  questions  adjudicated  by  It:  Barrick  v.  Horner,  78  Md.  253, 
44  Am.  St.  Rep.  283;  Harrison  v.  Wallton,  »5  Va.  721,  64  Am.  St. 
Rep.  830. 

PRIVIES  ARE  THOSE  who  claim  under  or  In  right  of  parties, 
«r  who  stand  in  mutual  or  successive  relationship  to  the  same 
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rights  of  property:  See  the  monographic  note  to  mil  v.  Bain,  2  Am. 
St.  Rep.  878.  This  relationship  may  result  either  by  operation  of 
law,  by  descent,  or  by  transfer.  Trivies  are  divided  into  privies 
In  law,  privies  in  blood,  and  privies  in  estate:  See  the  monographic 
note  to  Howard  v.  Kennedy,  39  Am.  Dec.  311. 

CERTIORARI— WHAT  REVIEWABLE  ON.— Upon  certiorari  to 
an  inferior  court  only  those  errors  or  defects  going  to  the  jurisdic- 
tion of  such  court  will  be  Inquired  into:  Note  to  Fulton  v.  State, 
74  Am.  St.  Rep.  858.  On  the  scope  of  certiorari  in  general  see  the 
extended  notes  to  Wulzen  v.  Board  of  Supervisors,  40  Am.  St.  Repu 
t0-46;  Duggen  v.  McGruder,  12  Am.  Dec  529-537. 
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SIMONTON  T.  WHITE. 
[93  Texas,  50.] 

DEEDS.— WHILrB  UNDER  THE  RULE  IN  SHELLEY'S 
CASE  a  conveyance  to  a  grantee  and  his  "bodily  heirs,"  if  not  quali- 
fied, vests  in  such  grantee  an  estate  in  fee  simple,  not  because  the 
grantor  so  intended,  but  because  the  law  gives  to  the  language 
that  effect,  yet  the  rule  does  not  preclude  a  construction  of  the 
words  "bodily  heirs"  so  as  to  ascertain  the  grantor's  intention. 

DEEDS— RULE  IN  SHELLEY'S  CASE— WHEN  NOT  AP- 
PLICABLE.—In  a  deed  by  a  father  to  a  daughter  and  her  "bodily 
heirs,"  in  consideration  of  his  love  for  her  and  her  four  named 
children,  the  land  conveyed  not  to  be  sold,  but  its  produce  to  go 
to  the  support  of  the  daughter  and  her  family  during  her  life,  aud 
"at  her  death  to  be  equally  and  impartially  divided  between  her 
bodily  heirs,"  the  words  "bodily  heirs"  mean  children,  the  rule  in 
Shelley's  Case  does  not  apply,  and  the  daughter  takes  an  estate 
for  life  only,  with  remainder  in  fee  to  her  children  after  her  death. 

DEEDS— RESTRAINT  ON  ALIENATION.— An  estate  for 
life  may  be  vested  in  a  married  woman  with  a  provision  in  restraint 
of  alienation;  hence  where  a  deed  conveying  a  life  estate  to  a  mar- 
ried woman  expressly  prohibits  alienation,  and  creates  in  her  a 
trust  for  the  support  of  herself  and  children  which  is  inconsistent 
with  the  power  to  convey,  the  children  can  recover  the  land  from 
a  grantee  of  such  married  woman  and  restore  it  to  her. 

Monta  J.  Moore  and  L.  C.  McBride,  for  the  plaintiff  in  error. 

Field  &  Taylor  and  Henderson,  Streetman  &  Freeman,  for 
the  defendant  in  error. 

**  BROWN",  A.  J.  The  land  in  controversy  was  the  commu- 
nity property  of  W,  J.  Gentry  and  his  wife,  who  died  previoua 
to  the  transactions  hereafter  named;  her  hushand  and  their 
three  daughters,  Ava  Anna  (now  Mrs.  Simonton),  L.  Zerza,  and 

(824) 
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Liidclie  Gentry  survived.    "W.  J.  Gentry  made  and  delivered  to 
Mrs.  Ava  Anna  Simonton  the  following  deed; 

"The  State  of  Texas  J 
"County  of  Milam,     j 

"Know  all  men  by  these  presents,  that  I,  W.  J.  Gentry,  of  the 
county  of  Milam  and  state  aforesaid,  for  and  in  consideration 
of  the  love  and  affection  and  duty  as  a  father  towards  my  daugh- 
ter, Ava  Anna  Simonton,  her  children,  Willis,  David,  Curry, 
and  Prince,  have  granted  as  a  gift  and  conveyed  by  these  pres- 
ents do  grant,  give  and  convey  unto  the  said  Ava  Anna  Simon- 
ton and  her  bodily  heirs  of  the  county  of  Milam  and  state  of 
Texas,  all  that  certain  tract  or  parcel  of  land  lying  and  being 
situated  in  the  county  of  Milam,  and  being  a  part  of  the  Eeu- 
ben  Fisher  league.  [The  field  notes  are  omitted.]  Now  the 
above-described  land  and  premises,  together  with  other  valuable 
stock  and  property  heretofore  given,  granted,  released  unto  my 
daughter,  the  said  Ava  Anna  Simonton,  constitute  fully  her 
^^  pro  rata  share  of  my  estate,  real  and  personal.  Now  the 
above-mentioned  land  and  property  hereby  conveyed  is  not  to 
be  traded  or  sold,  but  the  produce  of  the  same  are  to  go  to  the 
support  of  the  said  Ava  Anna  Simonton  and  her  family  during 
her  natural  life,  and  at  her  death  to  be  equally  and  impartially 
divided  between  her  bodily  heirs. 

"To  have  and  to  hold  the  above-described  premises,  together 
with  all  and  singular  the  rights  and  appurtenances  thereunto 
in  anywise  belonging  unto  the  said  Ava  Anna  Simonton,  her 
bodily  heirs  forever.  And  I  do  hereby  bind  my  heirs,  execu- 
tors, and  administrators  to  warrant  and  forever  defend  all  and 
singular  the  said  premises  unto  the  said  Ava  Anna  Simonton 
her  bodily  heirs  against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand,  Baileyville,  Texas,  2d  day  of  September, 
A.  D.  1892. 

"W.  J.  GENTRY." 

Ava  Anna  Simonton  was,  at  the  time  the  deed  was  made,  the 
wife  of  J.  M.  Simonton,  who  is  still  living,  and  the  mother  of 
Willis,  David,  Curry,  and  Prince  Simonton,  all  of  whom  are  still 
living  and  minors.  Since  the  making  of  the  deed,  other  chil- 
dren have  been  born  to  Mr.  and  Mrs.  Simonton.  J,  M.  Simon- 
ton and  the  four  children  named  lived  with  Afrs.  Ava  Anna  Si- 
monton at  the  time,  and  they  all  continue  to  live  together. 
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Ava  Anna  Simonton  and  her  husband,  for  a  valuable  consid- 
eration, executed  at  different  times  two  deeds  to  J.  H.  Dren- 
nan,  by  which  she  conveyed  to  him  seventy-five  acres  of  the 
land  described  in  the  above  deed,  which  was  duly  recorded.  At 
a  subsequent  date,  Ava  Anna  Simonton  and  her  husband,  by 
general  warranty  deed,  conveyed  one  hundred  and  twenty-five 
acres  of  the  land  in  controversy  to  White,  and  the  deed  was 
properly  authenticated  and  duly  recorded  in  Milam  county.  J. 
H.  Drennan,  for  a  valuable  consideration  paid,  by  warranty 
deed  conveyed  the  seventy-five  acres  of  land  to  White.  White 
purchased  the  land  and  paid  a  valuable  consideration  without 
notice,  except  that  given  by  the  terms  of  the  deed  from  Gentry 
to  Mrs.  Simonton,  and  has  had  exclusive  possession  of  it  since 
January  1,  1895,  renting  it  out,  collecting  the  rent,  and  appro- 
priating it  to  his  own  use  and  benefit.  The  reasonable  rental 
value  of  the  land  was  nine  hundred  dollars  per  annum  during 
the  time  that  he  has  had  possession  of  it.  W.  J.  Gentry  set- 
tled with  the  other  daughters  for  their  interest  in  the  land  in 
controversy  at  the  time  he  conveyed  it  to  Mrs.  Simonton. 

J.  M.  Simonton,  as  next  friend  of  the  minors,  Willis,  David, 
Curry,  and  Prince  Simonton,  sued  in  the  district  court  of  Milam 
county  to  recover  the  land  from  A.  White.  The  case  was  tried 
before  the  district  judge  without  a  jury,  who  gave  judgment  for 
the  defendant,  which  judgment  was  affirmed  by  the  court  of 
civil  appeals. 

The  trial  court  held:  1.  That  under  the  deed  from  Gentry 
to  Mrs.  Simonton  a  fee  simple  title  vested  in  the  latter  and 
passed  to  White;  2.  If  not,  then  a  life  estate  vested  in  Mrs.  Si- 
monton which  passed  to  ***  White,  and,  she  being  alive,  plain- 
tiffs could  not  recover.  If  either  proposition  be  correct,  the 
judgment  must  be  affirmed. 

Under  the  rule  in  Shelley's  Case,  the  words  "give  and  convey 
nnto  the  said  Ava  Anna  Simonton  and  her  bodily  heirs,"  if  not 
qualified,  would  vest  in  Mrs.  Simonton  an  estate  in  fee  simple, 
not  beeaus'e  the  grantor  intended  to  convey  to  her  such  estate, 
but  because  the  law  gives  to  the  language  that  effect:  Taylor 
V.  Cleary,  29  Gratt.  451.  However,  that  rule  does  not  preclude 
a  construction  of  the  words  *T)odily  heirs'*  so  as  to  ascertain  the 
grantor's  intention,  but  the  well-established  doctrine  is,  if  it 
appears  from  the  instrument  that  Gentry  used  the  words  "bod- , 
ily  heirs"  to  designate  children  of  Mrs.  Simonton,  effect  will  be 
given  to  that  intention  and  the  estate  conferred  upon  her  will 
l>e  limited  to  her  life  with  remainder  in  fee  to  the  children  thus 
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pointed  out:  Doe  v.  Laming,  2  Burr.  1100;  Taylor  t.  Geary, 
29  Gratt.  448;  May  v.  Eitchie,  65  Ala.  602. 

The  consideration  expressed  in  the  deed  from  Gentry  to  Mrs. 
Simonton  is  the  affection  of  the  grantor  for  his  danghter  and 
her  four  children,  naming  them,  and  the  duty  which  he  owed 
to  them.  If  Gentry  used  the  words  *T)odily  heirs**  in  their 
technical  sense,  the  children  would  he  excluded  from  the  hene- 
fits  of  this  conveyance,  although  they  are  embraced  in  the  con- 
nideration  expressed.  The  purpose  to  he  accomplished  by  the 
conveyance  is  declared  in  the  following  language:  **Now  the 
above-mentioned  land  and  property  hereby  conveyed  is  not  to 
be  traded  or  sold,  but  the  produce  of  the  same  are  to  go  to  the 
support  of  the  said  Ava  Anna  Simonton  and  her  family  during 
her  natural  life,  and,  at  her  death,  to  be  equally  and  impar- 
tially divided  between  her  bodily  heirs.**  If  **bodily  heirs** 
means  the  heirs  of  Mrs.  Simonton  in  an  indefinite  line  of  suo 
cession,  the  provision  quoted  is  void;  the  declared  considera- 
tion is  without  meaning,  and  the  clause  forbidding  alienation 
becomes  inoperative.  Governed  'by  the  rule  in  Shelley's  Case, 
the  requirement  that  the  produce  of  the  property  should  be  ap- 
plied to  the  support  of  the  daughter  and  her  children  amounts 
to  a  false  pretense,  and  the  direction  that,  after  Mrs.  6imon* 
ton's  death,  the  property  should  be  equally  divided  between  her 
bodily  heirs,  is  impossible  of  execution  and  absurd.  If,  bow* 
ever,  the  words  ''bodily  heirs,**  as  used  in  the  deed,  be  construed 
to  mean  the  four  children  named,  or  to  include  with  them  those 
subsequently  bom,  the  consideration  expressed  and  the  declared 
purposes  harmonize,  the  prohibitory  clause  is  not  only  valid, 
but  necessary  for  the  preservation  of  the  trust  created,  and  the 
provision  for  common  support  responds  to  the  declared  paternal 
affection  and  duty.  Under  this  construction,  impartial  distri« 
bution  of  the  property  at  the  termination  of  the  life  estate  is 
both  possible  and  just.  The  rule  in  Shelley's  Case,  if  applied 
to  this  instrument,  destroys  all  of  the  benefits  which  were  in- 
tended to  be  conferred  U])on  the  children,  and  renders  the  in- 
strument incongruous  and  contradictory  in  all  of  its  parts, 
while  the  enforcement  of  the  well-defined  intention  of  the 
grantor  harmonizes  every  provision  '^  of  the  deed.  "We  con- 
clude that  Mrs.  Simonton  took  an  estate  for  life  only,  with  re- 
mainder in  fee  to  her  children  after  her  death. 

It  is  claimed,  however,  if  Mrs.  Simonton  did  not  take  the 
estate  in  fee  simple,  she  had  a  life  estate  in  the  land  which 
passed  by  her  deeds  and  mesne  conveyances  to  White.    It  is 
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established  in  this  state  that  an  estate  for  life  may  he  vested  in 
a  married  woman  with  a  provision  in  restraint  of  alienation: 
Wallace  v.  Campbell,  53  Tex.  229;  Monday  v.  Vance,  92  Tex. 
428.  In  the  ease  last  cited.  Chief  Justice  Gaines  examined  this 
question  with  care,  and,  after  stating  the  contrary  rule  which 
prevails  in  England,  said:  "A  different  rule  prevails  in  some  of 
the  courts  of  this  countr}',  and  notably  in  our  own  state  (citing 
Wallace  v.  Campbell,  53  Tex.  229),  but  all  the  authorities  recog- 
nize an  exception  in  favor  of  married  women;  and  it  is  uni- 
versally held  that  a  conveyance  may  be  made  in  trust  for  their 
benefit  with  the  restriction  upon  their  power  of  alienation." 
In  that  case,  there  were  no  words  of  prohibition,  but  the  trust 
was  of  such  a  character  as  rendered  the  estate  inalienable.  In 
this  case,  the  deed  expressly  prohibits  alienation  and  creates 
in  Mrs.  Simonton  a  trust  for  the  support  of  herself  and  chil- 
dren which  is  inconsistent  with  the  power  to  sell  the  properly. 
*'The  very  purpose  of  the  deed  in  question  was  to  provide  a 
permanent  support  for  the  vdie  and  children  and  the  means  of 
educating  the  latter.  To  permit  an  alienation  of  the  interest 
of  the  beneficiaries  is  destructive  of  the  trust  and  incompatible 
with  its  purposes":  Monday  v.  Vance,  92  Tex.  428. 

The  conveyances  made  by  Mrs.  Simonton  were  in  direct  vio- 
lation of  the  terms  of  the  deed  under  which  she  held  the  estate 
in  trust,  and  all  purchasers  claiming  under  her  had  notice  of  the 
want  of  power  on  her  part  to  pass  any  title  to  the  property. 

The  children  born  of  Mrs.  Simonton  since  the  making  of  the 
deed  are  not  parties  to  this  suit,  and  there  is  no  question  raised 
as  between  them  and  those  named  in  the  instrument.  The 
plaintiffs  are  beneficiaries  in  the  deed;  they  are  tenants  in  com- 
mon with  the  other  children,  if  the  latter  have  a  right  in  the 
land,  and  therefore  are  entitled  to  recover  and  restore  the  prop- 
erty to  the  trustee  for  its  execution. 

It  may  be  necessary  to  adjust  equities  between  the  plaintiffs 
and  the  defendant,  and  we  will  not  undertake  to  dispose  of  the 
case  in  this  court,  but  the  judgments  of  the  district  court  and 
court  of  civil  appeals  will  be  reversed  and  this  cause  remanded 
for  further  trial. 


DEEDS  -THE  RULE  IN  SHELLEY'S  CASE  Is  one  of  property 
and  public  policy,  and  not  of  intention  or  construction:  Polk  v. 
Faris,  9  Yerg.  209,  30  Am.  Dec.  400.  But  see  Mcllhinny  v.  Mc- 
Ilhinny.  137  Ind.  411,  45  Am.  St.  Rep.  186;  Wescott  v.  Binford,  104 
Iowa,  G45.  05  Am.  St.  Rep.  530.  For  numerous  applications  of  the 
rule,  consult  the  monosrrapliic  notes  to  Carpenter  v.  Van  Olinder, 
11  Am.  St.  Rep.  100-107;  Polk  v.  Faris,  30  Am.  Dec.  415-417. 
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GALVESTOK,  HAREISBURG  AND  SAN  ANTONIO  RAIL- 

WAY  COMPANY  v.  ZANTZINGEE. 

[93  Texas,  64.] 

MASTER  AND  SERVANT— AUTHORITY  TO  PROTECT 
PROPERTY.— When  one  places  his  property  in  the  possession  of 
another,  the  right  to  prote<'t  that  possession,  as  well  as  the  right 
to  prevent  any  interference  with  its  immediate  use,  springs  out  of 
the  possession  and  out  of  the  duty  to  control  and  manage  it. 

MASTER  AND  SERVANT  —  EJECTING  TRESPASSER- 
EVIDENCE.— Where  an  engineer  of  a  switch  engine  has  complete 
and  absolute  control  of  the  machinery  of  the  engine,  there  is  sufll- 
cient  evidence  to  require  the  court  to  submit  to  the  jury  the  ques- 
tion of  the  authority,  express  or  implied,  of  the  engineer  to  eject 
a  trespasser  from  the  footboard  of  the  locomotive,  though  such 
trespasser  did  not  interfere  with  the  actual  manipulation  of  the  ma- 
chinery. 

A.  L.  Jackson,  for  the  plaintiff  in  error. 

J.  V.  Meek,  0.  T.  Holt,  and  J.  H.  Davenport,  for  the  de- 
fendants in  error. 

«*  BROWN,  A.  J.  The  plaintiff,  Mrs.  E.  S.  Zantzinger, 
who  is  joined  in  this  action  by  her  husband,  is  the  mother  of 
Aimer  Campbell,  a  minor,  and  this  suit  was  in  her  own  behalf, 
as  well  as  in  behalf  of  her  son,  to  recover  damages  for  personal 
injuries  sustained  by  him,  as  it  is  claimed,  through  the  negli- 
gence of  the  appellant,  who  was  defendant  below. 

"The  evidence  adduced  at  the  trial  showed  that  defendant 
had  a  train  of  cars  attached  to  the  front  end  of  a  switch-engine 
which  was  running  backward  pulling  the  cars  after  it  into  the 
city  of  Houston  from  a  neighboring  station.  The  switch-engine 
had  no  pilot  or  'cow-catcher'  ••  in  front  of  it,  but  attached  at 
each  end  was  a  footboard  extending  across  the  track.  The  car 
nearest  the  engine  was  a  flat-car,  several  feet  intervening  be- 
tween it  and  the  footboard.  While  the  train  was  slowly  mov- 
ing. Aimer  Campbell,  without  permission  of  anyone,  and  con- 
trary to  the  rules  of  the  company,  went  upon  the  footboard  for 
the  purpose  of  riding  into  Houston,  and  stood  upon  it  between 
the  engine  and  flat-car.  After  he  had  ridden  a  short  distance, 
the  cylinder  cock  of  the  engine  was  opened  by  the  engineer, 
and  hot  water  and  steam  were  thereby  thrown  upon  his  legs 
and  feet,  whereupon  he  sprang  from  the  footboard  toward  the 
flat-car,  intending  to  get  upon  the  latter,  but  missed  it  and  fell 
upon  the  track,  and  was  run  over  and  injured  so  that  he  lost, 
practically,  the  rue  of  one  of  his  legs.    The  evidence  is  sufh- 
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cient  to  show  that  the  cylinder  cock  was  opened  by  the  en- 
gineer for  the  purpose  of  throwing  the  steam  and  water  upon 
the  boy,  in  order  to  make  him  get  off  the  engine,  but  the  evi- 
dence does  not  warrant  the  conclusion  that  the  engineer  in- 
tended more  than  this,  or  that  he  intended  to  injure  Campbell 
in  the  way  in  which  he  was  injured.  The  engineer  had  au- 
thority to  eject  persons  wrongfully  riding  upon  the  engine. 
The  evidence  is  also  sufficient  to  show  that  the  fright  and  paitt 
caused  to  Campbell  by  the  steam  and  water  also  caused  him  to 
lose  his  presence  of  mind,  and  to  make  the  leap  in  order  to 
escape.  He  testified  that  he  was  facing  the  engineer  with  his 
back  to  the  flat-car,  and  that,  after  the  escape  of  the  steam  and 
water  commenced,  he  turned  and  made  the  leap,  calculating  to 
reach  the  flat-car  with  his  feet,  but  not  with  his  hands;  that 
after  he  fell  between  the  cars,  he  crawled  forty  or  fifty  feet  in 
the  direction  in  which  the  train  was  moving  in  order  to  avoid 
the  brake  beam  under  the  flat-car,  and  then  attempted  to  get 
across  the  rail  and  was  caught.  There  is  also  evidence  tending 
to  show  that  the  engineer  saw  Campbell  fall  between  the  cars, 
knew  his  danger,  and  could  have  stopped  the  train  in  time  to 
have  avoided  the  injury.  The  uncontradicted  evidence  shows 
that  in  getting  upon  the  footboard  Campbell  was  a  trespasser, 
and  was  guilty  of  negligence,  and  the  court  below  so  instructed 
the  jury.  He  was  nearly  seventeen  years  of  age,  and  under- 
stood the  dangers  and  risks  of  the  situation." 

The  plaintiff  in  error  presents  a  number  of  objections  to  the 
judgment  in  this  case  which  we  think  it  unnecessary  to  discuss, 
except  that  the  evidence  was  not  sufficient  to  support  the  trial 
court  in  submitting  to  the  jury  the  question  of  authority  in  the 
engineer  to  eject  Aimer  Campbell  from  the  footboard  of  the 
engine.  If  the  evidence  is  sufficient  to  sustain  the  verdict,  the 
objection  must  be  overruled,  although  the  preponderance  may 
be  in  favor  of  a  contrary  conclusion. 

It  was  proved  that  a  switch-engine  engaged  in  moving  cars 
on  the  defendant's  track  near  the  city  of  Houston  was  being 
operated  by  J.  D.  Middleton,  the  engineer,  who,  according  to 
the  testimony  of  the  foreman  of  the  crew,  had  "the  absolute 
possession  of  the  machinery  of  the  engine,"  the  foreman  having 
the  right  to  direct  the  engineer  when  to  move  or  stop  and  where 
to  go.  The  engineer  occupied  the  cab  "of  the  engine,  ^^  and 
could  not  occupy  the  footboard  while  engaged  in  moving  the 
locomotive.  It  is  evident  that  the  engineer  had  complete  and 
Absolute  control  of  the  movements  of  the  engine,  and,  although 
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he  in  fact  sat  in  the  cab  while  operating  it,  the  greater  part  of 
the  machinery  over  which  he  exercised  control  was  outside  of 
the  cab. 

When  one  places  his  property  in  the  possession  and  under  the 
control  of  another,  the  right  to  protect  that  possession,  as  well 
as  the  right  to  prevent  any  interference  with  its  immediate  use, 
springs  out  of  the  possession  and  out  of  the  duty  to  control  and 
manage  it:  Carter  v,  Louisville  etc.  Ry.  Co.,  98  Ind.  552,  49 
Am.  Rep.  780;  Hoffman  v.  New  York  etc.  R.  R.  Co.,  87  N.  Y. 
25,  41  Am.  Rep.  337. 

The  case  of  Carter  v.  Louisville  etc.  Ry.  Co.,  98  Ind.  552,  49 
Am.  Rep.  780,  is  very  much  like  this.  In  that  case,  a  switch- 
engine  was  being  operated  in  the  yards  of  the  railroad  company, 
when  one  who  had  no  right  climbed  upon  the  front  of  the  loco- 
motive under  the  headlight,  and  the  engineer,  who  was  in  charge 
of  the  machinery,  forcibly  expelled  him  while  the  engine  was 
in  motion.  The  trespasser  was  injured  and  brought  suit  for 
damages.  The  railroad  company  claimed  that  the  engineer 
acted  without  authority,  but  the  court  held  that,  being  in 
charge  of  the  locomotive,  the  engineer  had  authority  to  eject 
intruders,  and  in  support  of  the  conclusion  the  court  said:  "We 
think  the  appellee,  by  placing  its  servants  in  possession  of  a 
switch-engine  for  the  purpose  of  placing  and  replacing  cars  upon 
the  track  at  Lafayette,  impliedly  gave  them  authority  not  only 
to  retain  the  exclusive  possession  of  the  engine  while  so  en- 
gaged, but  to  remove  from  it  all  trespassers  and  wrongdoers. 
....  Because  the  employer  might,  if  present,  remove  from 
its  engine  a  trespasser  or  from  its  station-house  an  intruder,  so 
may  the  servant  to  whom  the  possession,  care,  and  use  of  the 
station-house  or  switching  engine  have  been  intrusted,  remove 
from  the  one  or  the  other  trespassers  and  wrongdoers.  It  is 
the  right  of  possession  in  the  master  and  the  duty  of  the  ser- 
vant to  whom  the  property  has  been  intrusted  to  keep  and  main- 
tain that  possession  for  the  master  which  give  the  latter  the 
right  to  remove  trespassers."  We  do  not  think  that  it  was  nec- 
essary that  Aimer  CampbelPs  presence  should  interfere  with 
the  actual  manipulation  of  the  machinery  by  the  engineer  to 
authorize  the  latter  to  eject  him  from  the  footboard,  but,  being 
in  the  possession  and  control  of  the  locomotive,  it  was  the  right 
iind  duty  of  the  servant  to  protect  that  possession  and  to  use 
his  control  for  the  benefit  of  his  employer.  If  the  authority  of 
an  engineer  were  restricted  to  the  cah,  the  greater  part  of  the 
machinery  operated  by  him  would  be  beyond  his  protection,  and 
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lie  must  sit  in  his  place  and  see  the  operation  of  the  locomotive 
prevented  or  the  rights  of  the  owner  invaded  with  no  power  to 
protect  the  property.  The  presence  of  a  trespasser  upon  the 
xootboard  or  any  part  of  a  locomotive  is  an  invasion  of  the  own- 
er's rights,  and  the  servant  need  not  wait  until  his  work  is  hin- 
dered or  the  property  endangered  before  doing  what  the  mas- 
ter could  do  if  present.  It  is  our  opinion  that  there  was  suffi- 
cient evidence  to  require  the  court  to  submit  to  the  jury  the 
issue  of  authority,  expressed  or  implied,  of  the  engineer  to  eject 
the  trespasser  on  this  occasion.  ***  The  issue  was  fairly  and 
clearly  submitted  by  the  court  and  found  against  the  railroad 
company. 

The  case  of  International  etc.  Ey.  Co.  v.  Anderson,  82  Tex. 
516,  does  not  conflict  with  this  view.  In  that  case,  the  trial 
court  practically  instructed  the  jury  that  the  law  would  pre- 
sume authority  for  a  brakeman  to  eject  trespass^ers  from  a  train 
and  devolved  upon  the  railroad  company  the  burden  of  disprov- 
ing the  existence  of  such  authority.  This  court  said:  "But 
whether  the  act  in  question  can  be  implied  from  the  general 
authority  conferred  upon  the  servant  must,  in  general,  depend 
upon  the  nature  of  the  service  he  is  engaged  to  perform  and  the 

circumstances  of  the  particular  case An  engineer  has 

the  charge  and  control  of  his  engine,  and  it  is  necessary  for  the 
safe  performance  of  the  important  duty  devolved  upon  him 
that  he  should  have  authority  to  remove  persons  trespassing 
upon  it,"  etc.  In  that  case  the  issue  was  upon  the  act  of  a 
brakeman,  and  that  portion  of  the  opinion  quoted  with  refer- 
ence to  an  engineer  is  simply  by  way  of  argument  and  illustra- 
tion, but  we  call  attention  to  it  to  show  that  it  was  intended  to 
hold  that  the  question  of  authority  or  not  is  one  of  fact  to  be 
determined  by  the  jury  like  any  other  issue,  and  not  a  matter 
of  law  to  be  decided  by  the  court. 

We  find  no  error  in  the  judgments  herein,  and  it  is  therefore 
ordered  that  the  judgments  of  the  district  court  and  of  the 
court  of  civil  appeals  be  affirmed. 

RAILROADS-AUTHORITY  OF  EMPLOTE.-Authority  to  take 
charge  of  and  operate  a  railway  engine  includes  authority  to  re- 
move from  it  any  thing  or  person  whose  presence  thereon  might 
interfere  with  Its  use:  Carter  v.  Louisville  etc.  Ry.  Co.,  98  Ind.  552, 
49  Am.  Rep.  780. 

RAILROADS-EJECTING  TRESPASSER  FROM  TRAIN.— If  a 
trespasser  on  a  railway  locomotive  is  thrown  o(t  by  the  servants 
of  the  railway  company,  while  the  engine  is  moving  at  a  dangerous 
speed,  the  company  is  liable  to  him  for  Injuries  sustained:  parter 
v.  Louisville  etc.  By.  Co.,  98  Ind.  552,  49  Am.  Rep.  780.    A  railway 
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company  Is  liable  for  the  willful  act  of  its  brakeman,  within  the 
scope  of  hlg  authority,  In  putting  a  trespasser  off  its  train:  Dlinoi* 
Cent.  R,  R.  Co.  v.  King,  179  111.  91,  70  Am.  St.  Rep.  93.  See,  too, 
Galveston  etc.  Bj.  Oo.  t.  Zantzinger,  82  Tex.  865.  71  Am.  St  Rep. 
858. 


DABROW  ▼.  SUMMERHILL. 
[93  Texas,  92.] 

SURETYSHIP— SUBROGATION— DEBT  ASSUMING  DIF- 
FERENT FORM.— A  surety  upon  a  bond  given  to  enjoin  the  en- 
forcement of  a  Judgment  based  on  a  vendor's  lien  note,  Is  entitled 
to  subrogation  to  the  vendor's  lien  upon  the  land  if  he  is  compelled 
to  pay  the  judgment,  since  the  lien  follows  the  debt,  and  the  money 
secured  by  the  injunction  bond  was  part  of  the  debt  contracted  in 
the  purchase  of  the  land,  although  it  had  assumed  a  different  form. 

SURETYSHIP  —  SUBROGATION— RIGHT  OP  SURETY'S 
GRANTEE.— If  a  surety,  who  has  the  right  of  subrogation  to  a 
vendor's  lien  upon  land,  conveys  his  land  to  another  upon  condi- 
tion that  such  grantee  will  pay  his  debts,  the  grantee  stands  in 
the  same  position  as  his  grantor  with  reference  to  the  debt  secured, 
and  has  the  same  right  of  subrogation  to  the  vendor's  lien  as  bis 
grantor  had. 

SUBROGATION.— A  DEVISEE  of  real  property  is  substituted 
to  all  of  the  rights  of  th(>  devisor  in  connection  therewith,  Includ- 
ing the  right  of  subrogation  to  a  vendor's  Hon,  upon  the  payment 
of  a  debt  to  which  the  devised  property  was  subject. 

SUBROGATION— LIMITATION  OF  ACTIONS.— The  right  of 
subrogation  to  securities  held  by  another  arises  upon  an  Implied 
contract  which  is  not  evidenced  by  writing,  and  is  subject  to  the 
bar  of  two  years'  limitation. 

SUBROGATION  —  LIMITATION  OF  ACTIONS.— EQUITY 
will  not  suspend  the  statute  of  limitations  in  favor  of  one  who 
seelcs  to  enforce  his  right  of  subrogation  to  a  vendor's  lien;  an  ac- 
tion to  enforce  such  right  must  be  brought  within  the  statutory 
period. 

A.  L.  Beaty,  for  the  appellants. 

R.  L.  Henry  and  C.  A.  Culberson,  for  the  appellees. 

»s  BROWN,  A.  J.  The  court  of  civil  appeals  for  the  fifth 
supreme  judicial  district  has  certified  to  this  court  the  follow- 
ing statement  and  questions: 

'*In  1858,  James  Park,  of  Tennessee,  conveyed  to  Hornre 
Summerhill,  of  Alnhama,  a  tract  of  land  in  Bowie  courity, 
Texas.  The  consideration  for  said  conveyance  was  $10,000, 
evidenced  by  three  promissory  notes  executed  by  said  Summer- 
hill in  favor  of  said  Parks  and  for  equal  amounts,  payable  in 
one,  two,  and  three  years,  respectively.     A  lien  was  expressly 
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retained  in  saitl  conveyance  to  secure  the  payment  of  said  notes. 
In  1862,  the  last  note  being  due,  said  Park  recovered  a  personal 
judgment  thereon  in  the  circuit  court  of  the  state  of  Alabama 
against  Horace  Summerhill  for  the  amount  then  due  on  said 
note.  Various  executions  were  issued  on  said  judgment  and 
returned  unsatisfied.  In  1866  another  execution  was  issued 
and  levied  on  certain  land  in  Lauderdale  county,  Alabama,  as 
the  property  of  said  Horace  Summerhill.  Said  Summerhilli 
sued  out  a  writ  of  injunction  seeking  to  enjoin  said  judgment. 
The  bill  for  injunction  was  filed  on  August  29,  1866,  and  upon 
order  of  the  chancellor  the  writ  of  injunction  was,  after  the 
complainant  had  entered  into  bond,  issued  by  the  register  in 
chancery,  restraining  and  enjoining  said  sheriff  from  further 
proceeding  to  execute  the  writ  of  fieri  facias  then  in  his  hands, 
or  any  process  from  the  circuit  court  of  said  county  founded  on 
said  judgment,  and  the  execution  was  on  said  date  returned, 
'Stayed  by  injunction.*  The  injunction  bond  ®*  given  by  said 
Horace  Summerhill  was  signed  by  John  Peters  and  George  R. 
Summerhill,  as  sureties. 

"1.  The  conditions  of  said  injunction  bond  conformed  to  Ihe 
requirements  of  the  Alabama  code,  which  is  as  follows,  to  wit: 

"  'Sec.  3869.  No  injunction  must  'be  issued  to  stay  proceed- 
ings after  judgment,  in  a  personal  action,  until  the  party  at 
whose  application  the  writ  issued  gives  bond  and  security  in 
double  the  amount  of  such  judgment,  payable  to  and  approved 
by  the  register,  conditioned  on  the  dissolution  of  such  injunc- 
tion, to  pay  the  amount  of  the  judgment  enjoined  with  interest, 
and  also  such  damages  and  costs  as  may  be  decreed  against  such 
party.' 

"  'Sec.  3876.  A  bond  to  enjoin  proceedings  at  law  on  a  judg- 
ment for  money,  upon  the  dissolution  thereof,  in  whole  or  in 
part,  either  upon  an  interlocutory  or  final  decree,  has  the  force 
and  effect  of  a  judgment;  and  being  certified  by  the  register  to 
the  clerk  of  the  court  in  which  the  judgment  was  rendered, 
execution  may  issue  against  any  or  all  the  obligors  thereto,  for 
the  amount  bf  such  judgment  which  has  been  enjcMned,  inter- 
est, and  the  damages  decreed.* 

"Subsequent  to  the  institution  of  said  injunction  proceeding 
in  1866  James  Park  died.  Said  proceeding  was  continued 
against  his  executors.  Said  injunction  remained  in  full  force 
and  effect  until  April  3,  1880.  and  final  judgment  was  rendered 
dissolving  the  injunction  and  dismissing  the  writ.  The  regis- 
ter in  chancery  thereupon,  on  October  27,  1880,  in  accordance 
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with  the  laws  of  Alabama,  certified  this  final  decree  to  the  clerk 
of  the  circuit  court  with  direction  to  issue  execution  against  the 
complainant  and  G.  R.  Summerhill  and  John  Peters,  sureties  on 
Ihe  injunction  bond. 

"On  March  27,  1867,  John  Peters  executed  a  conveyance  to 
his  niece,  Elizabeth  T.  Swoope,  wife  of  Jacob  K.  Swoope,  con- 
veying to  her  all  of  his  property,  in  which  the  following  pro- 
visions appear:  Tor  and  in  consideration  of  the  natural  love 
yjid  affection  he  has  and  bears  to  his  niece,  the  said  Elizabeth 
T.  Swoope,  the  wife  of  Jacob  K.  Swoope,  as  aforesaid,  has  given, 
granted,  bargained,  sold,  and  by  these  presents  do  give,  grant, 
bargain,  and  sell  to  the  said  E.  T.  Swoope,  all  and  singular,  the 
goods,  chattels,  rights,  credits,  choses  in  action,  and  possession 
and  any  and  all  personal  or  mixed  property  now  owned  by  or 
belonging  to  the  said  John  Peters,  and  also  all  of  the  real  estate 
situated  and  being  in  the  county  of  Lauderdale,  and  state  of 
Ala/bama,  now  belonging  to  the  said  John  Peters,  consisting  in 
part  of  the  plantation  known  and  bounded  as  folloAvs:  [Then 
follows  description  of  divers  plantations  and  tracts  of  land]  to- 
gether with  any  and  all  other  lands  of  any  or  whatever  descrip- 
tion now  belonging  to  said  John  Peters,  situated  and  lying  in 
the  county  of  Lauderdale  aforesaid,  ....  to  have  and  to  hold 
all  of  said  estate,  real,  personal,  and  mixed,  unto  her,  the  said 
Elizabeth  T.  Swoope,  as  her  separate  estate;  ....  but  it  is  an- 
other and  further  consideration  moving  the  said  John  Peters 
to  execute  this  deed  of  indenture  and  it  is  hereby  declared  a 
charge  upon  the  separate  estate  of  the  said  Elizabeth  T. 
Swoope,  conveyed  to  her  by  ^*®  this  deed,  that  the  said  Jacob 
K.  Swoope  and  Elizabeth  T.  Swoope  do  assume  and  pay  out  of 
said  separate  estate  of  the  said  Elizabeth  T.  Swoope  conveyed 
to  her  as  aforesaid,  all  of  the  just  and  lawful  debts,  and  out- 
standing liabilities  now  owing  by  the  said  John  Peters,  to  any 
and  all  persons  whomsoever,  and  that  they,  said  Jacob  K. 
Swoope  and  Elizabeth  T.  Swoope,  his  wife,  do  provide  for  the 
comfortable  support  and  maintenance  of  the  said  John  Petera 
during  his  natural  life,  by  paying  to  the  said  John  Peters  out 
of  the  separate  estate  of  the  said  Elizabeth  T.  Swoope  here  con- 
veyed, the  mm  of  $?,000  on  the  first  day  of  January,  1868.  and 
the  same  sum  of  $2,000  on  the  first  day  of  each  year  thereafter 
fio  long  as  the  said  John  Peters  shall  live  and  no  longer,  it  being 
the  intent  of  this  instrument  that  the  payment  of  the  said  an- 
nual sum  shall  cease  with  the  natural  life  of  the  said  John 
Peters,  and   that  the  said   Jacob  K.  Swoope  and   Elizabeth  T. 
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Swoope  are  in  no  way  to  be  accountable  to  the  heirs  or  personal 
representatives  of  the  said  John  Peters  after  his  death  for  the 
payment  of  any  portion  of  the  said  sum  of  $2,000  per  annum 
that  shall  remain  unpaid  at  the  tivoB  of  his  decease/  John 
Peters  died  in  1869.  The  record  before  ns  does  not  disclose 
that  his  death  was  suggested  in  the  action  in  which  the  injunc- 
tion bond  was  given,  nor  that  any  action  was  taken  to  revive  his 
liability  upon  the  injunction  bond  against  his  legal  representa- 
tives. The  facts  stated  in  the  original  certificate  show  all  the 
steps  taken  to  enforce  liability  on  the  injimction  bond  so  far 
as  they  are  made  to  appear  by  the  record. 

"In  1881,  James  P.  Manner,  as  executor  of  James  Park,  filed 
a  bill  in  equity  in  the  chancery  court  of  Lauderdale  county,  Ala- 
bama, against  Elizabeth  T.  Swoope,  whose  husband  was  then 
dead,  seeking  to  charge  the  land  acquired  by  Mrs.  Swoope  from 
John  Peters  with  liability  for  the  judgment  of  Park  against 
Summerhill  by  reason  and  force  of  the  injunction  bond  exe- 
cuted by  John  Peters  as  surety  aforesaid.  This  cause  was  con- 
tinued from  term  to  term,  and  in  1890  Mrs.  Swoope  died  leav- 
ing a  will,  by  which,  after  certain  special  devises  and  bequests, 
i^he  bequeathed  the  rest  and  residue  of  her  estate  to  her  only 
daughter  and  heir,  appellant,  Tempe  Darrow,  who  was  referred 
to  by  name  in  the  will  as  'Tempe  Swoope  Darrow';  also  as  'My 
only  daughter  and  heir.'  Said  will  recited:  'I  hereby  appoint 
my  brother  Mark  B.  Haley,  and  my  son  in  law,  George  M.  Par- 
row,  to  be  executors  of  my  last  will  and  testament.'  After  her 
death  the  suit  against  her  was  revived  against  her  executors, 
and  was  finally  settled  on  July  80,  1894,  by  appellant,  Tempe 
Darrow,  paying  the  sum  of  $6,000,  Mrs.  Swoope  having  on  May 
].  1881,  in  her  lifetime,  paid  $1,000  on  said  claim.  Mrs.  Dar- 
row also  paid  the  cost  of  !^>uit,  amounting  to  $110.19.  The 
value  of  the  land  received  by  Mrs.  Swoope  from  John  Peters 
was  of  the  value  of  $75,000.  The  property  received  by  Tempe 
Darrow  as  residuary  devisee  of  her  mother,  Mrs.  Swoope,  was 
of  the  value  of  $35,000  and  was  a  portion  of  that  conveyed  by 
John  Peters  to  Mrs.  Swoope,  and  the  amount  paid  by  Mrs.  Dar- 
!ow  in  settlement  of  the  suit  of  TTanner,  Executor,  v.  Elizabeth 
T.  Swoope,  was  out  of  property  which  she  had  received  as  re- 
siduary devisee  of  her  ^*^  mother's  will.  At  that  time,  the  es- 
tate of  Mrs.  Swoope  had  been  wound  up  and  settled  and  Ihe 
residue  delivered  to  Mrs.  Darrow  according  to  the  will.  This 
suit  was  about  to  be  further  prosecuted  against  Mrs.  Darrow 
when  the  settlement  was  made,  and  she  paid  the  $6,000  as  a  full 
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and  complete  compromise  and  settlement  of  the  judgment  of 
the  circuit  court  in  favor  of  Park  against  Summerhill  and  all 
claims  thereunder  in  all  respects  and  against  all  persons  whom- 
soever. She  has  never  been  reimbursed  for  the  amount  so  paid, 
nor  any  part  thereof.  The  suit  in  which  this  controversy  arises 
was  originally  instituted  by  Fannie  Caudle  against  George  R. 
Summerhill,  F.  M.  Henry,  and  Rebecca  E.  Amis,  April,  1896, 
who  are  allcccd  to  be  in  possession  of  the  land  here  in  contro- 
versy; the  object  of  the  suit  being  to  foreclose  a  lien  on  the 
land  for  a  balance  alleged  to  be  due  on  the  judgment  recovered 
by  James  Park  against  Horace  Summerhill  in  the  circuit  court 
oX  Lauderdale  county,  Alabama,  heretofore  mentioned.  It  is 
further  alleged  that  said  lien  existed  by  reason  of  the  sale  of 
said  land  to  Horace  Summerhill  by  James  Park,  a  part  of  the 
consideration  for  which  was  a  note  which  was  the  foundation 
of  said  judgment.  Tempe  Darrow,  joined  by  her  husband, 
George  ^I.  Darrow,  intervened  in  said  suit  January  25,  1898, 
claiming  that  she  had  paid  o£E  said  judgment,  and  asked  that 
she  be  subrogated  to  said  lien  and  that  said  land  be  subjected 
thereto,  etc.,  and  her  right  to  subrogation  is  the  question  in- 
volved in  this  controversy. 

"On  May  8,  1876,  Horace  Summerhill  deeded  700  acres  of 
this  land  to  his  son,  George  R.  Summerhill,  reciting  a  cash  con- 
sideration of  $•'5,000,  but  the  true  consideration  was  some  $5,000 
which  George  R.  Summerhill  had  previously  paid  on  debts 
which  his  father  owed.  On  February  8,  1877,  Horace  Summer- 
hill deeded  another  700  acres  of  this  land  to  his  daughter,  Re- 
becca E.  Amis,  reciting  a  cash  consideration  of  $5,000,  and, 
further  than  the  recital  in  the  deed,  the  evidence  failed  to  dis- 
close what  the  consideration  was.  Prior  to  this,  in  1873,  Hor- 
ace Summerhill  deeded  to  his  son,  William  H.  Summerhill,  the 
other  portion  of  the  land,  being  700  acres,  reciting  in  said  deed 
a  cash  consideration  of  $5,000,  but  the  true  consideration  was 
Bome  $8,000  or  $10,000  which  said  William  H.  Summerhill  had 
previously  paid  on  debts  which  his  father  owed.  F.  M.  Henry 
obtained  an  interest  in  the  land,  and  the  land  is  now  held  by 
Raid  George  R.  Summerhill,  Rebecca  E.  Amis,  and  F.  M.  Henry, 
they  having  acquired  the  interest  of  William  H.  Summerhill. 
They  acquired  same  with  the  full  knowledge  of  the  reservation 
of  the  lien  in  the  deed  from  James  Park  to  Horace  Summer- 
hill, to  secure  the  purchase  money  for  the  same.  From  the 
time  Tempe  Darrow  made  said  settlement  and  payments  till  the 
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bringing  of  this  suit  about  three  years  and  eight  months  had 
elapsed. 

"2.  Horace  Summerhill  lived  in  Lauderdale  county,  Ala- 
bama, at  the  time  judgment  was  rendered  in  favor  of  said 
Parks  against  him  by  the  circuit  court  in  and  for  said  county 
and  state,  and  he  lived  there  until  his  death,  which  occurred 
December  26,  1886,  At  his  death  he  owned  no  property,  and 
there  has  been  no  administration  on  his  estate. 

"The  statutes  of  limitation  of  Alabama  pertinent  to  the  issues 
involved  ^^-  herein  are  as  follows:  'See.  3247.  When  the  com- 
mencement of  an  action  is  stayed  by  injunction  or  statutory 
prohibition,  the  time  of  the  continuance  of  the  injunction  or 

statute  prohibition  is  not  computed  as  part  of  the  time 

Sec.  3250.  \Vlien  the  United  States  is  at  war  with  a  foreign 
country,  and  either  party  to  a  contract  is  a  subject  or  citizen 
thereof,  the  time  of  the  continuance  of  the  war  is  not  computed 
as  a  part  of  the  time  limited  for  the  commencement  of  the 
suit.*  *Sec.  2908.  Ko  action  abates  by  the  death  or  other  dis- 
ability of  the  plaintiff  or  defendant  if  the  cause  of  action  sur- 
vive or  continue;  but  the  same  must,  on  motion,  within  eigh- 
teen months  thereafter,  be  revived  in  the  name  of  or  against 
the  legal  representatives  of  the  deceased,  his  successor,  or  party 
in  interest;  or  the  death  of  such  party  may  be  suggested  upon 
the  record,  and  the  action  proceed  in  the  name  of  or  against 
the  survivor Sec.  3248.  A  disability  which  did  not  ex- 
ist when  the  cause  of  action  accrued  does  not  suspend  the  oper- 
ation of  limitation  unless  the  contrary  is  expressly  provided.* 

"It  was  provided  by  the  code  of  Alabama  that  'actions  upon 
a  judgment  or  decree  of  any  court  of  Alabama,  of  the  United 
States,  or  of  any  state  or  territory  of  the  United  States  may  be 
commenced  in  twenty  years  after  the  cause  of  action  has  ac- 
;erued  and  not  afterward;  that  actions  founded  upon  any  con- 
firact  of  writing  under  seal  may  be  brought  within  ten  years, 
and  actions  founded  upon  a  promise  in  writing  not  under  seal 
or  actions  arising  from  simple  contracts  may  be  brought  within 
six  years  after  the  cause  of  action  accrues.* 

"Under  the  state  of  facts  above  related,  these  questions  arise 
and  are  here  propounded: 

"1.  Did  John  Peters,  by  becoming  a  surety  upon  the  injunc- 
tion bond  of  Horace  Summerhill,  occupy  such  a  relation  to  the 
judgment  based  on  the  vendor  lien  note  as  would  have  given 
him  the  right  of  subrogation  to  the  vendor's  lien  upon  the  land 
in  favor  of  Park,  had  he,  Peters,  paid  the  judgment? 
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"2.  If  such  right  of  suhrogation  would  have  existed  in  favor 
of  Peters,  under  such  conditions,  then,  after  he  conveyed  all 
his  estate  to  his  niece,  Mrs.  Swoope,  under  the  circumstances 
and  conditions  stated,  did  she  occupy  the  same  or  as  favorable 
attitude  as  Peters  in  regard  to  the  matter  of  subrogation  to  the 
vendors  lien  originally  in  favor  of  Park?  Or,  in  other  words, 
was  she  a  volunteer,  or  did  her  assumption  of  aU  the  debts  and 
liabilities  of  said  Peters,  and  the  agreement  to  pay  him  the  sum 
of  $2,000  a  year  so  long  as  he  should  live,  for  his  support,  have 
the  effect  to  prevent  the  right  of  subrogation  in  her  on  pay- 
ment of  such  judgment  ? 

"3.  If  it  should  be  determined  that  Peters  would  have  had 
the  right  of  subrogation  under  the  conditions  stated,  and  that 
Mrs.  Swoope  occupied  as  favorable  position  after  the  conveyance 
by  Peters  of  all  his  property  to  her,  then  did  Tempe  Darrow 
occupy  a  like  position  after  the  death  of  Mrs,  Swoope,  Mrs. 
Swoope  having  devised  all  of  the  Peters  property  to  Tempe  Dar- 
row, and  would  _she,  Tempe  Darrow,  be  entitled  ***  to  subro- 
gation to  the  vendor's  lien  in  favor  of  Park,  upon  payment  of 
his  judgment  against  Summerhill  ? 

"4.  If  the  previous  questions  should  be  answered  favorably 
to  the  claim  of  subrogation  asserted  in  this  suit  by  Tempe  Dar- 
row, then  the  further  question  arises.  What  period  of  limita- 
tion, two  or  four  years,  would  apply  to  her  right  to  enforce  by 
suit  such  right  of  subrogation? 

"5.  If  the  right  of  subrogation  would  exist  under  the  condi- 
tions stated,  would  equity  preserve  the  life  of  the  judgment  in 
favor  of  Park  against  Summerhill  for  the  purchase  money  of 
the  land,  and  the  vendor's  lien  securing  the  same,  beyond  the 
period  when  it  would  be  barred  by  limitations,  for  the  purpose 
of  such  subrogation?'* 

We  answer  the  first  question,  if  Peters  had  paid  off  the  judg- 
ment in  favor  of  Park  against  Summerhill  in  discharge  of  the 
injunction  bond  upon  which  Peters  was  surety,  he  would  have 
been  entitled  to  subrogation  to  the  vendor's  lien  upon  the  land 
to  secure  him  in  the  sum  that  he  paid  in  discharge  of  the  judg- 
ment: Cannon  v.  McDaniel,  46  Tex.  303;  Slaughter  v.  Owens, 
60  Tex.  668;  Beck  v.  Tarrant,  61  Tex.  402;  King  v.  Brown,  80 
Tex.  276;  Mustain  v.  Stokes,  90  Tex.  358. 

Under  the  statute  of  Alabama,  the  bond  upon  which  Peters 
▼as  surety  for  Summerhill  was  conditioned  that  the  obligors 
•hould  pay  the  amount  of  the  judgment  enjoined,  and,  upon  the 
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dissolution  of  the  injunction,  the  bond  operated  as  a  judgment 
against  the  obligors  and  authorized  the  issuance  of  eieeution 
for  tlie  amount  of  the  judgment,  interest,  and  costs.  The  sum 
to  be  paid  was  that  mentioned  and  secured  by  the  judgment  of 
Park  V.  Summerhill,  which  was  for  the  amount  of  the  debt  se- 
cured by  the  note  given  by  Summerhill  to  Park  for  a  part  of 
the  purchase  money  of  the  land.  The  money  secured  by  the 
injunction  bond  was  part  of  the  debt  contracted  in  the  pur- 
chase of  the  land,  although  it  had  assumed  different  forms. 

In  the  case  of  Slaughter  v.  Owens,  60  Tex.  668,  cited  above, 
the  court  said:  "There  is  no  principle  better  settled  than  that 
the  vendor's  lien  secures  the  debt  contracted  for  the  purchase 
money  and  not  merely  the  note  by  which  such  debt  is  evidenced. 
This  note  may  be  substituted  by  another  or  it  may  pass  into 
judgment,  still  the  lien  will  attach  to  the  new  security,  for  that 
is  but  evidence  of  the  original  indebtedness.  Hence,  when 
judgment  was  obtained  upon  the  note  given  by  Lee  and  Calvert, 
that  judgment  carried  with  it  the  vendor's  lien  which  originally 

secured  the  note  itself We  think  the  lien  followed  the 

debt,  even  to  the  judgment  obtained  upon  the  note  given  for 
the  purchase  money,  and,  as  that  was  not  barred,  limitation  had 
not  deprived  the  plaintiff  of  remedy  against  the  purchaser  of 
the  land." 

To  the  second  question  we  answer,  that  if  Mrs.  Swoope  as- 
sumed the  payment  of  the  judgment  in  favor  of  Park  against 
Summerhill  so  as  to  make  her  primarily  liable  and  to  give  her 
no  right  of  action  against  him,  a  payment  made  by  her  would 
have  operated  as  an  extinguishment  of  the  debt,  and,  having 
no  right  of  action  against  Summerhill  for  the  debt,  there  could 
be  no  subrogation  to  the  creditor's  lien:  Douglass  v.  ^*^  ^'<^gS> 
8  Leigh,  588;  Goodyear  v,  Goodyear,  72  Iowa,  329;  Kellogg  v. 
Colby,  83  Iowa,  513. 

The  recital  in  the  conveyance  from  Peters  that  Mrs.  Swoope 
assumed  the  liability  of  Peters  became  her  contract  when  she 
accepted  the  conveyance,  the  same  as  if  it  had  been  written 
separately  and  signed  by  her:  Crawford  v.  Edwards,  33  Mich. 
354.  The  question  to  be  determined  is,  Did  the  contract  con- 
stitute Mrs.  Swoope  the  principal  in  the  debt  as  between  herself 
and  Summerhill,  or  did  it  give  her  the  standing  of  a  surety 
for  Summerhill  instead  of  Peters,  whose  place  she  took  ? 

The  injunction  bond  was  a  liability  of  Peters  contingent  upon 
the  dissolution  of  the  injunction  and  upon  a  failure  of  Sum- 
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merhill  to  pay.  Mrs.  Swoope  assumed  that,  aad,  if  it  be  held 
that  she  became  the  principal  in  the  debt,  a  greater  respon- 
sibility will  be  cast  on  her  than  rested  upon  Peters.  But  she 
assumed  only  so  much  as  Peters  was  liable  for  and  became  the 
surety  of  Summerhill,  liable  to  pay  the  judgment  if  the  injunc- 
tion should  be  dissolved  and  he  should  fail;  and  if  she  had 
made  payment,  it  would  have  discharged  a  debt  of  her  prin- 
cipal in  which  she  would  not  be  a  volunteer,  for  she  and  her 
property  were  bound  for  it.  She  would  have  a  right  to  recover 
from  Summerhill  the  sura  paid,  and,  to  secure  reimbursement, 
would  be  subrogated  to  the  vendoi^'s  lien:  McDaniels  v.  Flower 
Brook  Mfg.  Co.,  23  Vt.  274;  Rittenhouse  v.  Levering,  6  Watts 
&  S.  190;  Elwood  v.  Deifendorf,  5  Barb.  398;  Eodgers  v. 
M'Cluer,  4  Gratt.  81,  47  Am.  Dec.  715;  Leake  t.  Ferguson,  2 
Gratt.  419. 

By  the  conveyance  Peters  vested  the  title  to  the  property  in 
Mrs.  Swoope,  and,  if  she  had  paid  the  judgment  as  between 
her  and  Peters,  it  would  have  been  the  discharge  of  her  own 
debt  with  her  own  property.  He  would  have  had  no  right  to 
recover  against  Summerhill.  If  she  had  done  what  he  agreed 
to  do,  no  sound  reason  can  be  given  why  she  should  not  be 
subrogated  to  all  of  the  rights  that  Peters  would  have  had  if 
he  had  paid  under  the  same  circumstances. 

In  the  case  of  McDaniels  v.  Flower  Brook  Mfg.  Co.,  22  Vt. 
274,  before  cited,  one  Clark  and  other  persons,  stockholders  in 
a  company,  became  sureties  upon  its  notes  secured  by  mortgage 
upon  real  •state.  The  other  sureties  conveyed  to  Clark  their 
stock,  and,  in  consideration  of  the  conveyance,  he  assumed  their 
liability  upon  the  notes.  Afterward,  to  secure  the  original 
notes,  Clark  gave  a  collateral  note  with  McDaniels  as  his  surety. 
Clark  became  insolvent  and  McDaniels  was  compelled  to  pay 
the  notes  of  the  company.  He  sued  the  company  for  the 
amount  paid,  claiming  subrogation  to  the  mortgage.  The  court 
said:  "The  right  of  John  !M.  Clark  to  keep  this  mortgage  on 
foot  will  no  doubt  depend,  then,  essentially  upon  the  effect  of 
the  contract  by  which  he  undertook  to  pay  the  debts  of  the 
corporation  and  this  among  them.  If  this  made  the  debt  essen- 
tially his  own  debt  as  between  himiself  and  the  corporation,  so 
that  he  became  principal  and  they  but  sureties,  then,  upon  pay- 
ing it,  either  by  himself  or  his  sureties,  he  could  not  set  it  up 
or  keep  it  on  foot  against  his  sureties.  But  we  are  not  pre- 
pared to  gay  that  the  contract  of  the  8th  of  February,  1843, 
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can  or  ought  to  be  so  construed  as  to  have  such  **'**  effect.  It 
•eems,  in  terms  and  in  fact,  to  be  nothing  more  than  an  ar- 
rangement among  the  sureties  by  which  John  M.  Clark,  in  con- 
eideration  of  the  assignment  of  certain  stock  from  the  other 
sureties,  undertook  to  save  them  harmless  from  all  their  liabil- 
ities on  behalf  of  the  corporation.  After  this,  upon  payment 
of  the  note,  he  clearly  could  not  set  it  up  against  them  or  their 
property,  had  that  been  mortgaged  for  the  payment;  nor  could 
his  surety  or  the  assignee  of  such  surety.  But,  as  to  the  cor- 
poration, he  was  still  but  a  surety.  He  had  received  no  con- 
sideration from  them  to  pay  this  debt  nor  had  he  bound  himself 
to  pay  it  for  them.  If  he  had  suffered  the  real  estate  to  go 
upon  the  mortgage  to  Delano,  the  company  could  not  com- 
plain ;  and  having  paid,  he  may  now  keep  it  on  foot  and  so  may 
his  surety  or  the  plaintiff  who  stands  in  his  place.  It  is  clear, 
then,  that  the  plaintiff  may  recover  against  the  corporation." 
The  other  cases  cited  support  this,  and  we  think  the  reasoning 
unanswerable.  Mrs.  Swoope  became  simply  a  substitute  for 
Peters  as  surety  for  Summerhill,  and,  upon  payment  of  the 
debt,  would  have  been  entitled  to  be  subrogated  to  the  vendor's 
lien. 

Mrs.  Darrow  received  the  property  from  Mrs.  Swoope  as  her 
devisee,  and  was  substituted  to  all  of  her  rights  in  connection 
therewith.  "We  therefore  answer  the  third  question,  that  Mrs. 
Darrow  was  entitled  to  be  subrogated  to  the  lien  in  favor  of 
Park  to  secure  the  amount  that  she  paid  upon  the  judgment. 

To  question  fourth  we  reply  that  Mrs.  DarroV*  right  of 
action  was  upon  the  implied  contract  arising  between  herself 
and  Summerhill,  which  was  not  evidenced  by  writing  and  is 
subject  to  the  bar  of  two  years'  limitation:  Eev.  Stats.,  art. 
3354,  subd.  4;  Faires  v.  Cockerel],  88  Tex.  428. 

We  answer  the  fifth  question,  that  equity  will  not  suspend 
the  statute  of  limitations  in  favor  of  one  who  seeks  subrogation 
to  such  lien.  Action  upon  the  debt  must  be  brought  within 
the  statutory  period:  Eittenhouse  v.  Levering,  6  Watts  &  S. 
190.  There  is  no  reason  why  Mrs.  Darrow  should  not  have 
brought  her  suit  to  enforce  her  rights  in  this  instance  that 
would  not  apply  with  equal  force  to  a  suit  against  Summerhill 
if  he  were  living.  The  purchasers  from  Summerhill  have  the 
right  to  plead  against  the  debt  sought  to  be  enforced  the  period 
of  limitation  which  Summerhill  could  plead  if  he  were  living 
and  a  party  to  the  suit,  and  the  same  period  of  limitation  must 
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apply  in  the  one  case  as  in  the  other:  McKeen  v.  James,  87  Tex. 
193;  Cason  y.  Chambers,  62  Tex.  305. 


SUBROGATION— LIMITATION  OF  ACTIONS.-The  right  of  a 
surety  who  has  paid  the  debt  of  his  principal  to  be  subrogated  to 
any  securities  held  by  the  creditor  as  additional  seci^lty  for  the 
debt,  may  become  barred  by  lapse  of  time:  Zuellig  v.  Hemerlie,  60 
Ohio  St.  27,  71  Am,  St.  Rep.  707.  See,  further,  the  note  to  Scott  v. 
Nichols,  61  Am.  Dec  «M-507. 


THOMPSON  V.  ROBINSON. 
[93  Texas,  165.] 

VENDOR  AND  PURCHASER  —  FORECLOSURE  OP 
VENDOR'S  LIEN— RIGHTS  OF  PURCHASER.— Where  a  vendor 
of  real  property,  who  retains  the  superior  title  to  the  land,  sells  the 
land  upon  foreclosure  of  his  vendor's  lien,  the  purchaser  becomes 
the  owner  of  the  legal  title  and  the  debt  for  the  purchase  money, 
by  subrogation,  with  the  same  rights  as  the  vendor  as  against  pur- 
chasers of  the  vendee,  who  had  not  been  made  parties  to  the  fore- 
closure suit. 

VENDOR  AND  PURCHASER— FORBOLOSUTIB  OP  VEN- 
DOR'S LIEN— RIGHTS  OF  PRIOR  PURCHASER  FROM  VENDEE. 
The  foreclosure  of  a  vendor's  lieu  does  not  affect  the  rights  of  prior 
l)urchasers  from  the  vendee,  who  are  not  parties  to  the  suit,  and 
they  may  perfect  their  title  by  paying  to  the  purchaser  at  the  fore- 
closure sale  the  purchase  money  paid  by  her. 

VENDOR  AND  PURCHASER— DEFAULT  IN  PAYMENT- 
RIGHT  OF  PURCHASER  AT  FORECLOSURE.— The  owner  of  the 
superior  title  to  land  and  the  debt  for  the  purchase  money,  ac- 
quired at  a  sale  upon  foreclosure  of  the  vendor's  lien,  may  dis- 
affirm the  original  contract  of  sale,  as  against  purchasers  from  the 
vendee  who  are  in  default  of  payment  for  fifteen  years,  though  not 
parties  to  the  foreclosure  suit,  and  convey  to  another,  if  the  circum- 
stances do  not  malve  it  inequitable  to  do  so. 

VENDOR  AND  PURCHASER— DISAFFIRMANCE  OF  CON- 
TRACT WITHOUT  NOTICE.— A  vendor  who  has  waived  a  failure 
by  his  vendee  to  perform  his  contract  is  generally  required  to  give 
notice  to  the  vendee,  demanding  performance  within  a  given  time, 
before  he  can  disaffirm  his  contract  and  resume  possession  and 
ownerNbip  of  the  land;  but  where  the  vendee  and  his  heirs  have 
failed  to  pay  the  interest  or  any  part  of  the  principal  for  thirty- 
two  years,  and  for  twenty-four  years  his  widow  and  heirs  have 
resided  outside  the  state,  so  that  there  was  no  opportunity  to  give 
notice  to  them,  no  notice  to  perform  is  required  before  the  vendor 
can  abandon  bis  contract. 

VENDOR  AND  PURCHASER— DEFAULT  OF  VENDEE— 
WAIVER.— The  foreclosure  of  a  vendor's  lien  constitutes  a  waiver 
of  the  vendor's  right  to  rescind  the  contract  of  sale  for  a  prior 
failure  to  perform  the  contract,  but  it  does  not  relieve  the  vendee, 
or  purchasers  from  him  who  were  not  parties  to  the  foreclosure 
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suit,  from  the  obligation  thereafter  to  perform  the  contract  within 
a  reasonable  time;  hence  a  failure  to  offer  to  perform  for  more  than 
fifteen  years  gives  the  vendor  the  right  to  abandon  the  contract 
without  notice  to  the  purchasers  and  to  convey  the  land  as  his  own. 

Ogden  &  Terrell  and  Denman,  Franklin,  Cobbs  &  McGown, 
for  the  plaintiffs  in  error. 

J.  A.  Buckler  and  Harris  &  Smith,  for  the  defendants  in  error. 

'«''  BEOWX,  A.  J.  This  suit  was  instituted  by  Eliza  J. 
Eobinson,  Joshua  D.  Eobinson,  and  Jennie  P.  Whitney,  for- 
merly Jennie  P.  Robinson,  joined  by  her  husband,  E.  Herbert 
Whitney,  in  the  district  court  of  Bexar  county,  against  Benja- 
min R.  Thompson,  R.  A.  Brantley,  E.  A.  Felder,  John  P.  Ran- 
dolph, T.  M.  Orr,  A.  B.  Coryell,  I-fawrence  Cole,  Thomas  Upton, 
H.  0.  Skinner,  and  G.  H,  Forcke,  to  recover  lot  No.  14,  in  range 
3,  in  the  city  of  San  Antonio,  containing  twenty-six  and  sixty- 
nine  one-hundredths  acres  of  land.  The  city  of  San  Antonio 
was  subsequently  made  a  party  to  the  suit.  The  original  suit 
was  brought  in  the  form  of  an  action  of  trespass  to  try  title, 
but  subsequently,  in  1895,  what  is  termed  a  supplemental  peti- 
tion was  filed  in  which  the  facts  were  alleged  as  hereafter  shown 
by  the  findings  of  the  court,  and  in  which  the  plaintiffs  claim 
the  right  to  pay  off  the  amount  bid  by  the  defendants  at  the 
sheriff's  sale,  and  also  offer  to  pay  any  balance  due  upon  *^*  the 
original  contract  and  any  taxes  that  might  be  shown  to  have 
been  paid  by  the  defendants. 

The  defendants  pleaded  generally,  den3dng  the  right  of  the 
plaintiffs  and  stale  demand  against  the  claim  asserted.  Some  of 
the  defendants  pleaded  over  against  their  warrantors  and  made 
them  parties  to  the  suit,  seeking  to  recover  against  them  upon 
the  warranty  deeds  in  case  the  plaintiffs  should  recover  the  land 
or  any  part  of  it.  The  ease  was  tried  in  the  district  court  with- 
out a  jury. 

The  city  of  San  Antonio  sold  and  conveyed  the  land  in  con- 
troVers}'  to  Gustav  Schleicher  by  a  written  contract,  signed  by 
both  parties,  dated  the  sixth  day  of  May,  1854.  The  con- 
veyance was  in  the  usual  terms,  but  embraced  a  promise  by 
Schleicher  to  pay  to  the  city  five  hundred  and  twenty-six  dol- 
lars, the  balance  of  the  purchase  money  of  this  and  other 
lands  conveyed  in  the  same  instrument,  with  eight  per  cent 
interest  from  the  first  day  of  February,  1854,  payable  semi- 
annually on  the  first  days  of  February  and  August  of  each 
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year.  To  secure  the  payment  of  the  money  a  vendor's  lien  waa 
expressly  retained,  and  the  contract  created  a  special  mortgage 
upon  the  land.  It  was  stipulated  that  Schleicher  might  pay 
oif  any  part  or  the  whole  of  the  purchase  money  at  any  time 
before  the  expiration  of  fifty  years,  and,  if  he  should  fail  to 
pay  any  installment  of  interest  when  due,  the  whole  should  at 
once  become  due,  and  that  judgment  might  be  rendered  for  the 
balance,  foreclosing  the  lien  upon  the  land,  and  it  sold  to  pay 
the  judgment.  The  contract  provided  that  whenever  the  debt 
and  interest  should  be  paid,  the  vendor's  lien  and  mortgage 
would  be  released. 

On  the  fifteenth  day  of  February,  1855,  Schleicher,  for  a  valu- 
able consideration,  conveyed  the  land  in  controversy  to  M.  A. 
Dooley  by  warranty  deed,  excepting  from  the  warranty  the  con- 
tract with  the  city  of  San  Antonio.  The  deed  was  recorded 
on  the  seventeenth  day  of  February,  1856,  in  the  deed  records 
of  Bexar  county,  Texas. 

On  November  15,  1858,  Dooley  conveyed  the  land  to  Joshua 
D.  Eobinson  by  deed,  which  was  duly  recorded  on  the  seven- 
teenth day  of  November,  1858,  in  the  records  of  Bexar  county. 
Joshua  D.  and  Eliza  J.  Robinson  were  married  in  1857. 

Joshua  D.  Robinson  died  in  San  Antonio,  Texas,  on  the  six- 
teenth day  of  September,  1866,  leaving  Eliza  J.  Robinson,  his 
surviving  widow,  and  two  children,  Joshua  D.,  Jr.,  and  Jennie 
P.  Robinson,  now  Whitney.  Jennie  P.  was  born  July  25,  1865, 
and  was  married  in  the  year  1881  to  Edward  Herbert  Whitney. 
Joshua,  D.,  Jr.,  was  born  on  the  third  day  of  April,  1866.  Mrs. 
Robinson,  with  her  two  childen,  resided  in  Texas  until  1870, 
when  she  removed  with  them  to  the  state  of  Massachusetts, 
where  they  have  since  resided. 

In  the  year  1868,  A.  0.  Cooley  was  appointed  administrator 
of  the  estate  of  Joshua  D.  Robinson,  deceased,  in  Bexar  county; 
the  administration  was  closed  in  the  year  1882.  The  property 
in  controversy  was  put  on  the  inventory  of  the  estate  and  ap- 
praised. The  administrator  did  not  pay  the  taxes  upon  this 
land  and  no  disposition  was  made  of  it.  *^*  While  Cooley 
was  administrator  he  called  the  attention  of  the  city  author- 
ities of  San  Antonio  to  the  claim  of  Robinson  to  the  property, 
but  was  unable  to  get  any  action  by  the  city  with  reference 
thereto,  "or  reply,  except  that  they  knew  of  no  claim  by  the 
city  against  the  said  Robinson  or  the  said  land  and  knew  noth- 
ing of  Robinson'g  title  thereto." 
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Default  in  payment  of  interest  on  Schleicher's  obligation  oc- 
curred in  the  year  1855,  and  no  interest  was  paid  after  that 
date.  In  the  year  1870  the  city  of  San  Antonio  instituted  suit 
in  the  district  court  of  Bexar  county  against  Schleicher  and 
others,  whose  names  do  not  appear,  to  recover  the  balance  due 
upon  the  contract  and  to  foreclose  the  lien  upon  the  land  in 
question  and  other  lands  named  in  the  judgment.  Neither  the 
administrator  upon  the  estate  of  Robinson,  the  widow,  nor  heirs 
of  Robinson,  were  made  parties  to  the  suit  or  had  any  knowl- 
edg-e  of  its  existence.  On  the  31st  of  January,  1874,  by  agree- 
ment between  the  city  of  San  Antonio  and  Schleicher,  judg- 
ment was  rendered  in  favor  of  said  city  against  G.  Schleicher 
for  the  sum  of  one  hundred  and  fifty  dollars,  with  interest  there- 
on at  eight  per  cent  per  annum  from  the  first  day  of  February, 
1855,  amounting  in  the  aggregate  to  the  sum  of  three  hundred 
and  seventy-eight  dollars,  together  with  costs  of  suit.  The  ven- 
dor's lien  and  special  mortgage  reserved  in  the  contract  were 
foreclosed  upon  the  following  described  property:  **Lots  Nos. 
10  and  14,  range  3,  in  district  1,  of  the  plan  of  the  city  lands 
of  the  city  of  San  Antonio,  made  and  surveyed  by  Francis 
Giraud,  city  surveyor;  lot  No.  10,  containing  fifty-six  and  ten 
one-hundred  ths  acres,  and  lot  No.  14,  containing  twenty-six 
and  sixty-nine  one-hundredths  acres,  more  or  less,  the  same 
being  situated  in  the  county  of  Bexar,  in  the  corporate  limits 
of  the  city  of  San  Antonio."  Under  an  order  of  sale  issued 
to  the  sheriff  of  Bexar  county  upon  that  judgment,  the  lands 
described  were  sold  to  different  parties,  and  Ann  Eliza  Bohnet 
became  the  purchaser  of  the  lot  in  controversy  at  the  sum  of 
two  hundred  and  fifteen  dollars.  From  the  sale  of  this  land 
and  the  other  lands  the  entire  judgment  of  the  city  was  paid 
off.  Mrs.  Ann  Eliza  Bohnet  paid  the  sum  bid  and  received  the 
gherift''s  deed  therefor  on  the  seventh  day  of  April,  1875.  The 
plaintiffs  tendered  to  the  defendants,  on  the  ninth  day  of  May, 
189G,  the  sum  of  two  hundred  and  fifteen  dollars,  with  eight 
per  cent  interest  from  the  7th  of  April,  1875,  which  was  re- 
fused. This  land  was  sold  by  the  guardian  of  the  minor  heirs 
of  Ann  Eliza  Bohnet  to  W.  A.  Bohnet.,  who,  with  J.  A.  Bohnet, 
conveyed  it  to  Benjamin  R.  Thompson  on  August  27,  1890, 
from  whom  the  other  defendants  claim  by  alleged  warranty 
deeds. 

The  trial  court  entered  judgment  against  all  of  the  plaintiffs 
that  they  take  nothing  by  the  suit,  which  the  court  of  civil 
appeals  of  the  fourth  district  reversed  as  to  Joshua  D.  Robin- 
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son,  Jr.,  giving  judgment  in  his  favor  for  one-fourth  of  the 
land,  and  that  he  pay  to  the  defendants  one-fourth  of  two 
hundred  and  fifteen  dollars,  with  eight  per  cent  interest  from 
the  seventh  day  of  April,  1875. 

Plaintiffs  in  error  present  a  numher  of  objections  to  the 
judgment  of  the  court  of  civil  appeals  which  will  not  be  exam- 
ined, since  we  are  of  ^''^  opinion  that  court  erred  in  reversing 
the  judgment  of  the  district  court  as  to  Joshua  D.  Eobinson, 
Jr.,  because  the  facts  found  by  the  trial  court  show  that,  when 
the  suit  was  filed,  he  had  no  title  to  the  land. 

The  contract  of  sale  between  the  city  of  San  Antonio  and 
Gustav  Schleicher  being  executory,  the  superior  title  to  the 
land  remained  with  the  city,  and  the  attempted  foreclosure  of 
the  vendor's  lien  in  the  suit  against  Schleicher  and  the  sale  of 
the  land  under  that  judgment  passed  the  legal  title  to  the  pur- 
chaser, Ann  Eliza  Bohnet.  The  entire  debt  of  the  city  of  San 
Antonio  was  paid  by  the  sale  of  this  and  other  lands,  and,  by 
subrogation,  Mrs.  Bohnet  became  the  owner  of  the  part  of  the 
debt  which  constituted  a  lien  upon  this  lot.  Being  owner  of 
the  legal  title  to  the  land  and  the  debt  for  the  purchase  money, 
she  stood  in  the  place  of  the  city,  and  her  rights  passed  to 
W.  A.  Bohnet  through  his  purchase  from  her  heirs:  Bradford 
v.  Knowles,  86  Tex.  505;  Ufford  v.  Wells,  52  Tex.  612;  Stone 
Land  etc.  Co.  v.  Boon,  73  Tex.  548;  Foster  v.  Powers,  64  Tex. 
247. 

Joshua  D,  Robinson,  Sr.,  being  dead  at  the  time  the  suit 
against  Schleicher  was  instituted,  and  neither  his  administrator 
nor  heirs  being  parties  to  that  suit,  the  judgment  of  foreclosure 
and  the  sale  did  not  affect  their  interest  in  the  land,  but  they 
had  the  right  to  pay  to  Mrs.  Bohnet  the  purchase  money  paid 
by  her,  and  thereby  perfect  their  title:  Pierce  t.  Moreman,  84 
Tex.  596;  Ufford  v.  Wells,  52  Tex.  612.  The  plaintiffs  below 
being  in  default  of  such  payment  for  fifteen  years,  Bohnet, 
the  owner  of  the  superior  title  and  the  debt,  had  the  right  to 
disaffirm  the  contract  and  convey  the  land  to  B.  R.  Thompson, 
if  the  circumstances  did  not  make  it  inequitable  for  him  to  do 
Bo:  Howards  v.  Davis,  6  Tex.  174;  \NTioatley  v.  Griffin,  60  Tex. 
209;  White  v.  Cole,  87  Tex.  500;  Hatch  v." Cobb,  4  Johns.  Ch. 
559;  King  v.  Wilson.  6  Beav.  126;  Smith  v.  Lawrence,  15  Mich. 
499;  Younger  v.  Welch,  2?  Tex.  426. 

White  V.  Cole,  87  Tex.  500,  was  based  upon  these  facts:  Mrs. 
White  became  owner  of  a  note  given  by  Cole  for  the  purchase 
money  of  land,  the  lien  being  expressly  reserved  in  the  deed  to 
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Cole.  After  the  note  was  barred,  Mrs.  "White  sued  Cole  upon 
it;  he  pleaded  the  statute  of  limitatioris,  after  which  the  original 
vendor  conveyed  the  land  to  Mrs.  White,  who  amended  her 
petition  and  claimed  the  land.  This  court  held  that  she  could 
recover.  The  decision  rests  upon  the  proposition  that,  being 
owner  of  the  debt  and  of  the  superior  title  to  the  land,  Mrs. 
White  had  all  the  rights  that  belonged  to  the  original  vendor. 
W.  A.  Bohnet  held  the  superior  title  and  the  purchase  money 
debt  as  effectually  as  if  the  contract  had  been  assigned  and  the 
land  conveyed  to  him  by  the  city,  and  no  sound  reason  occurs 
to  us  why  he  did  not  stand  in  the  same  relation  to  the  heirs 
of  Joshua  D.  Robinson  that  Mrs,  White  sustained  to  Cole.  If 
he  could  have  recovered  the  land  by  suit,  he  could  convey  it. 

It  is  frequently  said  that  when  a  vendor  has  waived  a  failure 
by  the  vendee  to  perform,  he  may  subsequently  give  notice  to 
the  vendee,  demanding  performance  within  a  given  time,  and, 
upon  failure,  may  abandon  ^''^  the  contract  and  resume  posses- 
sion and  ownership  of  the  land.  Whenever  it  would  be  unjust 
for  the  vendor  to  disaffirm  without  notice  to  the  vendee,  a 
court  of  equity  will  require  that  notice  should  be  given.  But 
in  this  case,  Joshua  D.  Eobinson  became  the  owner  of  Schleich- 
er's right  to  this  land  in  1858,  and  neither  he  nor  his  heirs 
ever  paid  the  interest  or  any  part  of  the  principal  for  thirty-two 
years.  Robinson  died  in  ISfiG,  and  his  widow  and  children  re- 
moved to  the  state  of  Massachusetts  and  continued  to  reside 
there,  so  that  there  was  no  opportunity  for  W.  A.  Bohnet  to 
give  notice  to  them,  if  it  would  otherwise  have  been  necessary, 
which  we  think,  under  the  circumstances,  it  was  not. 

It  is  true  that  by  the  suit  against  Schleicher  the  city  of  San 
Antonio  waived  the  right  to  rescind  the  contract  of  sale  for 
any  antecedent  failure  of  Robinson  or  his  heirs  to  make  pay- 
ment, but  it  did  not  relieve  them  from  the  obligation  there- 
after to  perform  the  contract  within  a  reasonable  time:  Scar- 
brough  V.  Arrant,  25  Tex.  129.  More  than  fifteen  years  elapsed 
between  the  purchase  by  Mrs.  Bohnet  and  the  sale  by  W.  A. 
Bohnet  to  Thompson,  during  which  time  the  land  had  greatly 
increased  in  value,  and  no  claim  had  been  asserted  by  the  heirs 
of  Robinson,  nor  was  there  any  offer  of  performance  by  them. 
They  lived  in  another  state  far  from  the  land,  and  Bohnet  had 
received  nothing  from  them  to  be  accounted  for.  Under  these 
circumstances,  he  had  the  right  to  abandon  the  contract  and 
to  convey  the  land  as  his  own,  without  notice  to  the  defendants 
in  error.    We  therefore  hold  that  the  deed  from  W.  A.  and  J.  A. 
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Bohuet  to  B.  £.  Thompson  conveyed  the  legal  and  equitable 
title  to  the  land,  free  from  any  claim  of  the  heirs  of  Joshua 
D.  Eobinson,  and  the  court  of  civil  appeals  erred  in  reversing 
the  judgment  of  the  district  court  as  to  Joshua  D.  Robinson, 
Jr.,  for  which  error  the  judgment  of  the  court  of  civil  appeals 
is  reversed  and  the  judgment  of  the  district  court  is  affirmed. 

VENDOR  AND  PURCHASER.— A  vendee  in  a  contract  for  the 
purchase  of  land  is  not  compelled  to  go  out  of  the  state  to  notify 
the  vendor  that  he  renounces  the  contract:  Taylor  v.  Porter,  1  Dana, 
421,  25  Am.  Dec.  lo5.  As  to  the  rights  of  a  vendee  upon  the 
rescission  of  a  contract  to  convey  land,  see  the  note  to  Richardson 
V.  McKlnson,  12  Am.  Dec.  812-314.  As  to  the  forfeiture  of  a  vendee's 
rights,  see  the  notes  to  Wells  t.  Smith,  31  Am.  Dec  278,  279;  Smith 
T.  Mariner,  06  Am.  Dec  87. 


btjlloctk:  ▼.  sprowls. 

[93  Texas,  188.] 

MINORS-DIS AFFIRMANCE  OF  CONTRACT.— A  minor  li 
not  required,  as  a  condition  of  disafBrmIng  his  conveyance  of  land 
and  recovering  the  same,  to  restore  a  consideration  received  for  it 
■which  was  not  in  his  possession  or  control  when  he  arrived  at  full 
age,  but  which  had  been  wasted  by  him  during  his  minority. 

MINORS  —  DISAFFIRMING  CONTRACT  —  RESTORING 
CONSIDERATION.— One  disaffirming  his  deed  on  the  ground  that 
It  was  executed  when  he  was  a  minor  must  restore  the  considera- 
tion If  It  is  still  in  his  possession  or  within  his  control,  or  If  he  has 
used  It  during  minority  for  purposes  for  which  the  law  would  per- 
mit him  to  charge  his  estate,  as  for  necessaries. 

A.  H.  Field  and  Jeff  Word,  for  the  plaintiff  in  error. 

Harry  P.  Lawther,  for  the  defendant  in  error. 

'»*  WILLIAMS,  A.  J.  The  facts  affecting  the  question  on 
which  this  writ  of  error  was  granted  are  the  following:  Defend- 
ant in  error,  Sprowls,  on  the  third  day  of  February,  1894, 
being  a  minor  seventeen  years  of  age,  agreed  with  his  step- 
father, E.  J.  Allen,  to  buy  a  fifth  interest  in  a  mercantile  busi- 
ness which  the  latter  owned,  and,  in  order  to  raise  money  to 
pay  for  it,  proposed  to  sell  to  plaintiff  in  error,  Bullock,  the 
one-sixth  interest  now  in  controversy  in  land  which  he  had 
inherited  from  his  father.  The  parties  met  and  discussed  the 
proposition  to  sell  the  land  to  Bullock,  who  at  first  demurred 
on  account  of  Sprowls'  minority,  but  finally  consented  to  buy 
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upon  Sprowls  and  Allen  agreeing  to  execute  a  bond,  with  secur- 
ity, binding  Sprowls  to  obtain  the  removal  of  his  disabilities; 
or,  if  he  failed  in  that,  to  ratify  the  sale  when  he  attained  his 
majority;  and  in  the  event  of  his  failure  to  do  both,  to  re- 
fund the  money  expended  on  the  land,  etc.  The  deed  and 
bond  were  then  executed  by  Sprowls  and  delivered  to  Allen, 
to  be  by  him  carried  and  delivered  to  Bullock.  Sprowls  at 
the  same  time  authorized  Allen  to  receive  from  Bullock  the 
purchase  money  of  the  land  and  retain  it  as  payment  for  the 
interest  in  the  mercantile  business,  and  gave  Allen  an  order 
on  Bullock,  authorizing  the  latter  to  pay  ***  to  the  former 
the  money  for  the  purpose  stated.  The  transaction  was  tlius 
closed.  Allen  received  and  used  the  monev,  six  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  and  admitted  Sprowls  into 
the  business  as  joint  owner.  "^Tiile  this  joint  business  continued, 
Sprowls  drew  out  of  it  one  hundred  dollars.  In  a  short  time  Al- 
len bought  Sprowls'  interest  in  the  business  in  exchange  for  a 
tract  of  land  worth  twelve  hundred  dollars,  encumbered  by 
mortgages  amounting  to  nine  hundred  dollars,  besides  interest. 
Not  being  able  to  discharge  the  liens,  Sprowls  sold  his  interest  in 
the  land  for  some  personal  property,  which  he  disposed  of  for 
one  hundred  and  fifty  dollars.  All  of  these  transactions  oc- 
curred while  he  was  still  a  minor,  and  the  money  received  for 
the  personal  property  was  likewise  spent,  for  what,  he  states, 
he  does  not  remember,  before  he  reached  his  majority.  In 
the  opinion  of  the  court  of  civil  appeals  it  is  stated  that  this 
money  was  expended  for  clothing  and  support,  but  there  is 
no  evidence  in  the  record  to  this  effect.  What  the  one  hun- 
dred dollars  received  by  him  out  of  the  store  consisted  of  and 
the  disposition  made  of  it  are  not  stated.  Sprowls  had  none 
of  it  when  he  became  of  age.  During  the  whole  time  covered 
by  these  transactions  Sprowls'  mother  was  living  and  was  his 
legal  guardian. 

This  actiQn  was  brought  by  Sprowls  upon  reaching  majority, 
having  for  one  of  its  objects  the  setting  aside  of  his  defed  to 
Bullock  and  the  recovery  of  the  interest  thereby  conveyed.  A 
judgment  in  his  favor  was  affirmed  by  the  court  of  civil  ap- 
peals. 

The  writ  of  error  was  granted  upon  the  assignment  that  the 
judgment  was  erroneous  in  allowing  plaintiff  to  recover  with- 
out restoring  the  consideration  received  by  him,  our  impres- 
sion being  that  he  should,  at  least,  have  been  required  to  re- 
store the  one  hundred  and  fifty  dollars  which  the  court  of 
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civil  appeals  stated  had  been  used  by  him  in  obtaining  a  sup- 
port and  clothing.  Since  the  I'ecord  does  not  bear  out  that 
statement,  it  is  unnecessary  to  consider  what  would  have  been 
the  proper  judgment  if  the  fact  stated  had  existed. 

The  question  presented  is,  whether  or  not  the  plaintiff  was 
required,  as  a  condition  of  disaffirming  his  conveyance  and  re- 
covering the  land,  to  restore  a  consideration  received  for  it 
which  was  not  in  his  possession  or  control  when  he  arrived  at 
full  age,  but  had  been  dissipated  by  him  while  still  a  minor. 
If  he  is  to  be  required  to  restore,  without  inquiry  as  to  the 
disposition  made  by  him  of  such  consideration,  we  can  see  no 
reason  why  the  exaction  should  not  be  a  restoration  of  the 
whole  sum  paid  by  Bullock.  He  would  not,  in  our  opinion,  be 
exempted  from  this  requirement  by  the  principle  laid  down  in 
Vogelsang  v.  Null,  67  Tex.  465.  In  that  case,  the  minor 
never  received  the  purchase  money,  but  it  went  into  the  hands 
of  and  was  appropriated  by  those  who  joined  with  her  in  the 
conveyance.  Here,  while  the  money  was  not  paid  into  the 
minor's  hands,  it  was  paid  to  Allen  with  his  consent  and  in  ac- 
cordance with  his  agreement.  He  received  it  in  the  way  in 
which  he  stipulated  to  receive  it.  The  transaction  was,  in  ef- 
fect, the  same  as  if  the  money  had  been  p6id  to  him  and  by 
him  turned  over  to  Allen  as  the  price  of  the  interest  in  the 
business,  and  the  question  is  exactly  the  same  as  would  have 
arisen  had  such  been  the  facta.  He  thus  completely  disposed 
of  *••*  the  money  during  his  minority,  and  in  the  same  way  he 
disposed  of  the  property  received  for  the  business,  and  the 
money  eventually  received  for  the  property.  There  can  be  no 
reason  for  holding  him  bound  to  restore  the  avails  of  the  prop- 
erty which  would  not  equally  authorize  the  requirement  that 
he  restore  the  original  purchase  money.  He  disposed  of  all 
during  minority  without  substantial  or  enduring  benefit  to  him- 
self. 

In  many  of  the  opinions  of  this  court  the  general  rule  has  been 
broadly  announced  that  an  attempt  by  the  maker  of  a  deed 
to  disaffirm  it  on  the  ground  that  it  was  executed  while  he  was 
under  the  disability  of  minority,  must,  in  order  to  be  success- 
ful, be  accompanied  by  a  restoration  of  the  consideration  re- 
ceived for  the  property  conveyed:  Cummings  t.  Powell,  8  Tex. 
88;  Womark  ▼.  Womack,  8  Tex.  417,  58  Am.  Dec.  119;  Kil- 
gore  V.  Jordan,  17  Tex.  356;  Stuart  ▼.  Baker,  17  Tex.  421; 
Bingham  v.  Barley.  55  Tex.  285.  40  Am.  Rep.  801 ;  Graves  v. 
Hickman,  59  Tex.  383;  Harris  T.  Musgrove,  59  Tex.  403;  Vogel- 
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Bang  V.  Null,  67  Tex.  465;  Wade  v.  Love,  69  Tex.  523;  Fer- 
guson V.  Houston  etc.  Ry.  Co.,  73  Tex.  344;  Houston  etc.  Ey. 
Co.  V.  Ferguson,  73  Tex.  349.  But  we  think  these  decisions 
do  not  go  further  than  to  state  a  general  principle,  the  facts 
of  the  cases  under  consideration  not  requiring  a  more  particu- 
lar consideration  of  the  subject  for  the  purpose  of  defining  the 
qualifications  to  which  the  rule  might  be  subject.  In  all  of 
them  in  which  the  right  to  disaffirm  was  denied,,  except  Fer- 
guson V.  Houston  etc.  Ry.  Co.,  73  Tex.  344,  other  reasons  for 
the  judgment  besides  the  failure  to  restore  existed;  and  in 
several  of  them  the  rule  was  stated  in  general  terms  only  by 
way  of  argument  or  illustration  of  other  propositions.  In  none 
of  them  does  any  question  appear  to  have  been  raised  as  to  the 
disposition  made  by  the  minor  of  the  consideration  during  his 
minority. 

In  the  case  of  Ferguson  ▼.  Houston  etc.  Ry.  Co.,  73  Tox. 
344,  there  was  evidence  to  justify  the  conclusion  that  the  party 
whose  land  was  sold  under  a  power  of  attorney  executed  by 
him  while  a  minor  received  and  appropriated  the  proceeds  of 
property,  in  which  the  money  received  by  the  agent  for  the 
land  had  been  invested  for  his  benefit,  after  he  had  arrived  at 
full  age,  and  that  he  then  delayed  action  to  disaffirm  the  trans- 
action for  two  years.  The  case  was  decided  upon  all  of  the 
facts,  of  which  the  failure  to  restore  the  purchase  money  was 
only  one. 

That  one  disaffirming  his  deed  on  the  ground  that  it  was 
executed  when  he  was  a  minor  must  restore  the  consideration, 
if  it  is  still  in  his  possession  or  within  his  control,  is  a  propo- 
sition  about  which  there  can  be  no  doubt.  It  may  also  be  true 
that  if  he  has  used  it  during  minority  for  purposes  for  which 
the  law  would  permit  him  to  charge  his  estate,  as  for  obtain- 
ing necessaries,  he  must  restore  or  account  for  its  equivalent: 
Searcy  v.  Hunter,  81  Tex.  646,  26  Am.  St.  Rep.  837;  Womack 
V.  Womack,  8  Tex.  417,  58  Am.  Dec.  119.  If  he  has  retained 
it  until  he  reached  full  age  and  then  appropriated  it,  this  may 
be  a*  sufficient  reason,  ordinarily,  to  preclude  him  from  disaf- 
firming the  contract;  or,  if  not  to  preclude  him  absolutely,  to 
at  least  require  him  to  pay  its  equivalent  without  inquiry  as 
to  the  **^  purposes  to  which  he  has  devoted  it.  What  are 
the  proper  rules  in  such  cases,  as  well  as  in  those  in  which 
minors  have  deceived  persons  honestly  dealing  with  them  into 
buving  their  property  in  the  belief  that  they  are  of  full  age, 
are  questions  which  have  no  bearing  upon  this  inquiry.     The 
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trade  in  this  case  was  made  with  full  knowledge  by  all  parties 
that  Sprowls  had  no  power  to  bind  himself  by  his  conveyance. 
The  effect  of  it,  if  it  is  to  stand,  was  to  convert  property  which 
the  law  put  it  beyond  his  power  to  waste  by  injudicious  man- 
agement into  money,  which  he  could  waste  and  has  wasted. 

If  a  recovery  of  the  land  is  to  be  denied  him  until  he  shall 
restore  an  equivalent  for  the  money  which  he  has  thus  been 
enabled  to  dissipate,  the  purpose  of  the  law  will  be  defeated, 
and  his  estate  will  be  taken  to  make  good  th©  money  which 
the  person  dealing  with  him  has  put  it  in  his  power  to  squander 
through  his  lack  of  discretion.  The  disability  laid  upon  minors 
to  sell  their  property  will  afford  small  protection  if  purchas- 
ers may  pay  them  money  upon  it,  and,  after  it  has  been  lost 
through  extravagance  or  indiscretion,  hold  the  property  as  a 
security  for  the  return  of  the  money.  Proper  consideration 
for  the  interests  of  parties  who  thus  knowingly  deal  with  mi- 
nors does  not  demand  that  the  purposes  of  the  law  in  impos- 
ing the  disability  should  be  defeated.  Losses  which  occur  in 
such  dealings  are  only  what  persons  buying  property  from  and 
paying  money  to  minors  should  expect  from  their  presumed 
incapacity  to  judiciously  manage  business  affairs,  and  they  are 
natural  consequences  of  such  risks  which  can  furnish  no  good 
reason  for  denying  to  the  minors  the  protection  which  it  is  the 
purpose  of  the  law  to  give  them. 

We  do  not  think  it  was  ever  the  purpose  of  the  learned  judges 
who  wrote  the  opinions  in  the  cases  cited  to  lay  down  a  rule 
80  broad  that,  in  its  operation,  it  would  conflict  with  the  lead- 
ing principle  which  renders  minors  incapable  of  conveying 
away  their  property ;  but  that  it  was  only  meant  to  state  a  gen- 
eral principle  under  which  all  persons  would  be  protected  from 
loss  as  far  as  this  could  be  done  consistently  with  the  protec- 
tion designed  to  be  given  to  the  interests  of  the  minor. 
•  Other  courts  have  stated  the  rule  quite  as  broadly  as  has  been 
done  in  the  previous  cases  in  this  court,  and  some  of  their 
decisions  are  cited  in  Cummings  v.  Powell,  8  Tex.  88,  and  Kil- 
gore  V.  Jordan,  17  Tex.  356,  but  when  circumstances  such  as 
exist  in  this  case  have  arisen,  the  same  courts  have  gener^illy 
admitted  the  qualification  that  where  the  consideration  has 
been  wasted  by  the  minor  during  his  minority,  he  is  not  re- 
quired to  pay  its  equivalent  as  a  condition  of  recovering  prop- 
erty conteyed  by  him:  Badger  v.  Phinney,  15  Mass.  363,  8  Am. 
Dec.  105;  Chandler  v.  Simmons,  9T  Mass.  508,  93  Am.  Dec. 
117;  Taft  v.  Pike,  14  Vt  405,  39  Am.  Dec.  228;  Whitcomb  ?. 
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Joslyn,  51  Yt.  79,  31  Am.  Eep.  678;  Roof  v.  Stafford,  7  Cow. 
182;  Hillyer  v.  Bennett,  3  Edw.  Ch.  222;  Green  v.  Green,  69 
N.  Y.  553,  25  Am.  Eep.  233;  Hill  v.  Anderson,  5  Smedes  & 
M.  216;  Harvey  v.  Briggs,  68  Miss.  60;  Brantley  v.  Wolf,  60 
Miss.  430;  Craig  v.  Van  Bebber,  100  Mo.  584,  18  Am.  St.  Eep. 
569.  The  great  weight  of  authority  and,  we  think,  the  clear 
reason  is  in  ^*^  favor  of  this  proposition:  McGreal  v.  Taylor, 
167  U.  S.  688,  where  many  of  the  authorities  are  cited. 

"We  therefore  conclude  that  the  courts  below  rightly  held  that 
the  plaintiff  was  not,  under  the  circumstances  appearing,  re- 
quired to  pay  to  the  defendant  any  sum  before  recovering  the 
land. 

Affirmed. 


AN  INFANT  MAY  AVOID  HIS  CONTRACT,  upon  arriving  at 
majority,  tliougli  lie  iias  wasted  or  consumed  tlie  consideration  re- 
ceived for  it:  American  Freehold  etc.  Co.  v.  Dylies,  111  Ala.  178,  56 
Am.  St.  Rep.  38.  He  may  avoid  his  contract  without  putting  the 
other  party  in  statu  quo  or  returning  the  consideration,  if  the  con- 
tract was  not  for  necessaries,  nor  necessarily  beneficial  to  him: 
Dube  V.  Beaudry,  150  Mass.  448,  15  Am.  St.  Rep.  228.  See  the  dis- 
cussion of  this  subject  in  the  monographic  note  to  Craig  ▼,  Van 
Bebber,  18  Am.  St  Rep.  687-681. 


BARNETT  v.  SQUYEES. 

[93  Texas,  193.] 

EXECUTION  SALEt-UNRECORDED  DEED.— A»  between 
a  purchaser  at  an  execution  sale  and  a  purchaser  at  a  sale  upon  the 
foreclosure  of  a  mortgage  which  was  unrecorded  at  the  time  the 
lien  of  the  judgment  creditor  was  acquired,  the  burden  is  upon 
the  person  asserting  his  right  under  the  unrecorded  mortgage  to 
Bhow  that  the  judgment  creditor  had  notice  of  such  mortgage  prior 
to  the  acquisition  of  his  lien. 

H.  L.  Mosley,  A.  6.  Boyle,  and  Alexander  &  Fain,  for  the 
plaintiff  in  error. 

John  W.  Squyres,  defendant  in  error,  in  his  own  behalf. 

i»3  WILLIAMS,  A.  J.  This  was  an  action  of  trespass  to  try 
title  by  Squyres  against  Barnett  to  recover  the  land  in  con- 
troversy. The  answer  was  not  guilty.  Both  parties  claim  un- 
der Spain  Fondren,  their  titles  being  as  follows:  Spain  Fondren, 
on  the  eighteenth  day  of  February,  1896,  executed  to  Squyres 
a  mortgage  on  the  land  to  secure  a  note  executed  at  same  time 
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by  Fondren  to  Squyres,  which  mortgage  was  not  recorded  un- 
til February  2,  1897.  It  was  foreclosed  by  judgment  of  the 
district  court  in  October,  1897,  and  a  sale  of  the  land  was 
thereafter  made  under  this  judgment,  and  Squyres  became  the 
purchaser  and  claims  title  under  such  purchase.  On  the  six- 
teenth day  of  December,  1896,  in  the  county  court  of  Parker 
county,  one  Mrs.  Eice  recovered  a  judgment  for  money  against 
Spain  Fondren,  and  on  same  day  caused  an  abstract  thereof 
to  be  regularly  filed  and  recorded  in  the  office  of  the  county 
clerk  of  that  county,  and  subsequently  caused  a  sale  of  the  land 
in  controversy  under  execution,  as  the  property  of  Fondren, 
to  be  regularly  made,  at  which  Barnett  became  the  purchaser 
and  acquired  such  title  as  passed  thereby. 

***  There  was  no  evidence  as  to  whether  or  not  Mrs.  Rice, 
before  the  recording  of  the  abstract,  had  notice  of  the  unre- 
corded mortgage  to  Squyres,  but  it  was  shown  that  her  attorney 
and  Barnett  had  notice  of  it  before  the  issuance  of  the  execu- 
tion. The  district  court  held  that  the  burden  was  upon  de- 
fendant to  show  affirmatively  that  Mrs.  Eice  had  no  notice 
of  the  mortgage  when  her  abstract  was  recorded,  in  order  to 
acquire  a  lien  superior  to  the  mortgage,  and  rendered  judg- 
ment for  the  plaintiff.  The  court  of  civil  appeals  approved  thit 
view  and  affirmed  the  judgment. 

The  decisions  of  this  court  have  determined  the  rule  to  be 
otherwise,  placing  the  burden  upon  the  person  asserting  right 
under  the  unrecorded  instrument  to  show  notice  to  the  cred- 
itor prior  to  the  acquisition  of  his  lien:  Linn  v.  Le  Compte, 
47  Tex.  442,  443 ;  Wright  v.  Lassiter,  71  Tex.  644,  645. 

Under  the  facts  the  defendant  was  entitled  to  judgment, 
and  the  judgments  of  the  district  court  and  of  the  court  of 
civil  appeals  will  be  reversed  and  judgment  will  be  rendered  that 
plaintiff  take  nothing,  etc. 

EXEX3UTI0N  SALE— UNRECORDED  MORTGAGE— Purchnsen 
at  an  execution  sale  are  protected  against  a  prior  unrecorded  mort- 
gage  of  which  they  had  no  notice:  McKnlght  v.  Gordon,  13  Rich. 
Eq.  222.  91  Am.  Dec.  IW.  See.  too,  Voorhls  v.  Westervelt,  43  N.  I. 
Eq.  642,  8  Am.  St  Bep.  315;  Lusk  v.  Reel,  3«  Fla,  418,  61  Am.  St 
Rep.  32. 
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GULF,  COLORADO  AND   SANTA   FB   RAILWAY   COM- 
PANY V.  HAYTER. 
[93  Texas,  239.] 

DAMAGES.— FOR  MENTAL  SUFFERING  which  Is  the  re- 
sult of  physical  injuries,  negligently  Inflicted,  damages  may  be  re- 
covered. 

DAMAGES— RECOVERY  FOR  FRIGHT.— There  can  be  no 
recovery  for  mere  fright  neither  attended  nor  followed  by  any  other 
injury. 

DAMAGES— FRIGHT  FOLLOWED  BY  PHYSICAL  IN- 
JURY.—Where  a  physical  injury  results  from  a  fright  or  other 
mental  shock,  caused  by  the  wrongful  act  or  omission  of  another, 
the  injured  party  is  entitled  to  recover  his  damages,  provided  the 
act  or  omission  is,  the  proximate  cause  of  the  Injury,  and  the  in- 
jury ought,  in  the  light  of  all  the  circumstances,  to  have  been  fore- 
seen as  a  natural  and  probable  consequence  thereof. 

J.  W.  Terry,  for  the  plaintiff  in  error. 

Neyland  &  Neyland,  T.  D.  Montrose,  and  Lee  A.  Clark,  for 
the  defendant  in  error. 

240  GAINES,  C.  J.  This  suit  was  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  He  recovered  a  judg- 
ment which,  upon  appeal,  was  affirmed  by  the  court  of  civil  ap- 
peals. 

The  plaintiff  was  a  passenger  on  a  train  of  the  Missouri, 
Kansas  and  Texas  Railway  Company  which  was  struck  by  a 
freight  train  of  the  defendant  company  at  a  point  where  the 
road  of  the  former  company  is  crossed  by  that  of  the  latter. 
He  was  seated  in  the  smoking-car,  and  the  train  upon  which 
he  was  riding  was  passing  the  crossing  at  the  time  the  col- 
lision occurred.  It  was  struck  about  the  coupling  between  the 
chair-car  and  the  sleeping-car.  Among  other  things,  he  tes- 
tified as  follows:  "That  the  Missouri,  Kansas  and  Texas  train 
had  stopped  for  the  crossing  and  was  just  moving  forward  when 
he  saw  the  Santa  Fe  train  approaching  the  crossing  at  a  rapid 
rate  of  speed,  at  a  distance  therefrom  of  about  one-quarter  of 
a  mile.  I  did  not  think  at  this  time  that  there  would  be  a 
collision.  About  the  time  the  Katy  train  started  over  the 
track  at  the  crossing,  it  suddenly  moved  forward  with  a  jerk 
and  increased  speed;  the  whole  of  it  got  across  the  crossing 
except  the  chair-car  and  the  sleeper;  the  Santa  Fe  train  ran 
into  the  Katy  train  about  the  coupling  between  the  chair- 
car  and  the  sleeper;  the  Katy  train  came  to  a  sudden  stop, 
jarring  plaintiff  considerably,  but  he  did  not  realize  that  he 
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was  hurt  until  he  got    off    the  train The  coach  that 

plaintiff  was  sitting  in  did  not  leave  the  track,  but  the  chair- 
car,  **^  which  wai-  next  behind  the  car  in  which  plaintiff  was 
riding,  and  the  sleeping-car,  which  was  the  rear  car  of  the 
train,  both  left  the  track — were  derailed;  that  plaintiff  was  not 
knocked  off  his  seat,  nor  did  the  collision  tear  his  hands  loose 
from  the  hold  he  had  taken,  nor  knock  him  from  the  seat,  nor 
disturb  his  position  any  that  he  could  tell,  but  it  frightenedf^ 
him  greatl}'."  There  was  testimony  tending  to  show  that  a 
serious  nervous  affection  known  as  traumatic  neurasthenia  re- 
sulted from  the  accident,  and  that  this  may  have  been  caused 
either  by  the  physical  shock  or  by  the  mental  shock  produced 
by  fright,  or  by  both.  The  trial  court  ruled  and  in  effect 
charged  the  jury  that  if  the  negligence  of  the  servants  of  the 
defendant  company  caused  a  collision  between  the  two  trains, 
"and  ....  that  as  a  direct  result  of  said  collision  plaintiff 
received  a  mental  shock  or  a  physical  injury,  or  botli,  that 
caused  a  disease  or  sickness  to  develop  from  which  plaintiff  has 
suffered  physical  pain  and  mental  anguish;  and  ....  such 
negligence  of  the  Santa  Fe  Company  was  the  proximate  cause 
of  such  disease  or  sickness,"  they  should  find  a  verdict  for  him. 

The  only  error  assigned  in  this  court  is  "that  the  court  of 
civil  appeals  erred  in  holding  that  the  plaintiff  can  recover  for 
injuries,  the  result  of  mere  shock  or  fright,  when  the  defend- 
ant had  not  inflicted  any  bodily  injury  and  had  caused  no  other 
disturbance  to  the  plaintiff  than  such  fright  or  shock." 

The  question  thus  presented  is  one  upon  which  therfe  is  a 
decided  conflict  of  authority.  It  is  generally  held  that  for 
mental  suffering  accompanying  physical  injuries,  negligently 
inflicted,  damages  may  be  recovered;  but  many  courts  hold  that 
for  sickness,  impairment  of  the  mental  faculties,  or  physical 
lesions  which  merely  result  from  a  mental  emotion  caused  by 
the  wrongful  act  or  omission  of  another,  but  which  do  not  ac- 
company such  mental  emotion,  no  recovery  can  be  had.  This 
court  has  held  that  there  can  be  no  recovery  for  mere  fright 
neither  attended  nor  followed  by  any  other  injury:  Gulf  etc. 
T?y.  Co.  V.  Trott,  86  Tex.  412,  40  Am.  St.  Rep.  86fi.  But  in 
Hill  V.  Kimball,  76  Tex.  210,  which  presented  a  similar  ques- 
tion to  that  before  us,  we  held  that  a  recovery  could  be  had 
for  a  miscarriage  alleged  to  have  been  caused  by  a  mental 
shock  unaccompanied  by  any  physical  violence  whatever  to  the 
jS'erson  of  the  injured  woman.  That,  however,  was  a  very  strong 
ciSe;  knd  When  we  granted  the  writ  of  error.  We  were  in  doubt 
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whether  that  decision  justified  the  ruling  of  the  trial  court 
and  of  the  court  of  civil  appeals  in  the  present  case.    We  have 
therefore  re-examined  the  question  in  the  light  of  the  very 
numerous  authorities  which  have  been  presented  by  counsel, 
with  the  result  that  we  have  been  unable  to  discover  any  sub- 
stantial difference  between  the  case  where  an  injury  has  been 
inflicted  through  physical  agencies  and  one  in  which  a  mental 
emotion  constitutes  one  of  the  links  in  the  chain  of  causes 
which  have  led  to  the  injurious  result.     As  has  been  pointed 
out  by  the  supreme  court  of  South  Carolina,  the  courts  which 
deny  the  right  of  recovery  in  th"e  latter  case  are  not  in  accord 
as  to  *^*  the  ground  upon  which  their  conclusion  is  based: 
Mack  V.  South  Bound  B.  E.  Co.,  52  S.  C.  323,  68  Am.  St.  Eep. 
913.    By  some  it  is  held  that  a  physical  injury  is  not  a  natural 
and  probable  consequence  of  a  mental  emotion,  however  potent, 
and  that  the  injury  in  euch  case  is  onfe  not  reasonably  to  be 
anticipated.     Others  content  themselves  by  saying,  i^i  effect, 
that  a  contrary  ruling  would  result  in  a  multiplication  of  dam- 
age suits  and  in  intolerable  and  vexatious  litigation.    The  un- 
certainty and  obscurity  attending  the  facts  and  the  consequent 
difficulty  of  administering  the  law  are  also  urged  as  an  objec- 
tion to  allowing  damages  for   such    injuries.     To  our  minds, 
neither  proposition  affords  a  sufficient  reason  for  denying  a 
recovery  in  these  cases.    This  court  has  announced  the  doctrine 
that  in  order  to  constitute  negligence,  the  act  or  omission  must 
be  the  proximate  cause  of  an  injury,  which,  in  the  light  of 
the  attending  circumstances,  ought  to  have  been  foreseen  as  a 
natural  and  probable    consequence    of    such    act  or  omission: 
Texas  etc.  Ey.  Co.  v.  Bigham,  90  Tex.  223.    But  in  the  light 
of  modem  science,  nay,  in  the  light  of  common  knowledge, 
can  a  court  say,  as  a  matter  of  law,  that  a  strong  mental  emo- 
tion may  not  produce  in  the  subject  bodily  or  mental  injury? 
May  not  epilepsy  or  other  nervous  disorder  or  insanity  result 
from  fright?     May  not    a  miscarriage  result   from    a  mental 
shock?    In  several  of  the  adjudicated  cases  in  which  the  ques- 
tion under  consideration  has  been  passed  upon  there  was  a 
miscarriage  caused  by  fright  or  other  mental  emotion:  Mitchell 
v.  Eochester  Ey.  Co.,  151  N.  Y.  107,  56  Am.  St.  Eep.  604; 
Eenner  v.  Canfield,  36  Minn.  90;  Eock  v.  Denis,  4  Mont  356; 
Fitzpatrick  v.  Eailway,  12  U.  C.  Q.  B.  645. 

On  the  other  hand,  the  reported  cases  would"  indicate  that 
the  litigations  arising  from  injuries  inflicted  through  a  mental 
shock  are  not  so  numerous  as  to  cause  any  considerable  izi> 
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crease  of  litigation.  So  that  this  objection,  as  it  seems  to  ns, 
rests  upon  an  imaginary  ground.  It  is  true  that  in  most  cases 
it  may  be  difficult  to  determine  the  extent  of  a  mental  shock 
and  its  result  upon  the  physical  system.  But,  in  our  opinion, 
this  is  not  i  sufficient  reason  for  refusing  a  remedy  for  dam- 
ages resulting  from  a  wrong.  The  same  difficulty  exists  in 
many  other  cases  in  which  that  objection  has  never  been  urged 
as  a  reason  why  a  recovery  should  be  denied. 

We  conclude  that  where  a  physical  injury  results  from  a 
fright  or  other  mental  shock,  caused  by  the  wrongful  act  or 
omission  of  another,  the  injured  party  is  entitled  to  recover 
his  damages,  provided  the  act  or  omission  is  the  proximate  cause 
of  the  injury  and  the  injury  ought,  in  the  light  of  all  the  cir- 
cumstances, to  have  been  foreseen  as  a  natural  and  probable 
consequence  thereof.  In  our  opinion,  as  a  general  rule,  these 
questions  should  be  left  to  the  determination  of  the  jury. 

The  following  cases  are  in  accord  with  our  views:  Bell  v. 
Kailway,  26  L.  K.  Ir.  428;  Sloane  v.  Southern  etc.  Ry.  Co.,  Ill 
•  Cal.  608;  Mack  v.  South  Bound  R.  R.  Co.,  52  S.  C.  323,  68 
Am.  St.  Rep.  913;  Purcell  v.  St.  Paul  City  Ry.  Co.,  48  Minn. 
134;  Fitzpatrick  v.  Railway,  12  U.  C.  Q.  B.  645.  In  the  fol- 
lowing the  contrary  doctrine  is  laid  down:  Spade  v.  Lynn  etc. 
Py.  Co.,  168  Mass"  285,  60  Am.  St.  Rep.  393;  *«»  Ewing  ▼. 
Pittsburgh  etc.  Rv.  Co.,  147  Pa.  St.  40,  30  Am.  St.  Rep.  709; 
Mitchell  T.  Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St.  Rep. 
604;  Victorian  Ry.  Commrs.  v.  Coultas,  L.  R.  13  App.  Cas.  222; 
Braun  v.  Craven,  175  111.  401. 

For  the  reasons  given,  we  think  that  the  assignmient  points 
out  no  error,  and,  therefore,  the  judsrment  of  the  district  court 
and  that  of  the  court  of  civil  appeals  are  affirmed. 


Vrlvbt  mm  an  Element  of  Beooverable  Damar«>.* 
This  is  but  one  branch  of  the  jroneral  subject  of  damaRM  for 
mental  pain  and  sufferlnp.  "Mental  agony"  Includes  "peril"  and 
"fright":  San  Antonio  etc.  Ry.  Co.  v.  Ck)rley  (Tex.  Civ.  App.,  May 
23.  18&4),  26  S.  W.  Rep.  903.  Mere  mental  anguish,  aa  aucb,  as  an 
element  of  recoverable  damages  will  not  be  treated,  nor  any  of  its 
branches,  such  as  disappointment,  injuries  to  feelings,  IndigniUea, 
Insults,  or  feelings  of  humiliation  and  shame. 

*SRrSRBKCEa  TO  MONOORAPHIC  KOTIS. 

Mental  anfalih  m  an  element  of  damage*:  7  Am.  St.  Rep.  63i-:>a6;  W  Am.  St  Bepw 
■rll.Tl'J;  S6  Am.  Rep.  .<0f.-30S 

Damagen  for  menial  KuSurltif  for  delay  in  deilrering  telegrepb  meMAfw:  M  Am. 
St.   Kep.  873-H7r):    10  Am.   St.    Rep.   :fW-790. 

Mental  Kuffering  In  case*  of  wrongful  attaobmeol:  W  Aia.  St.  Bep.  273,  37t, 


860  Gulf  etc.  Ry.  Co.  v.  Hayter.  [Tex:  s, 

There  can  be  no  Recovery  for  FHght  Alone,  which  is  neither  accom- 
panied nor  followed  by  injury.  As  to  this  the  authorities  are  in 
harmony:  Gulf  etc.  Ry.  Co.  v.  Trott,  86  Tex.  412,  40  Am.  St.  Rep. 
866;  Strange  v.  Missouri  Pac.  Ry.  Co.,  61  Mo.  App.  586;  Stutz  v. 
Chicago  etc.  Ry.  Co.,  73  Wis.  147,  9  Am.  St.  Rep,  769;  Mitchell  v. 
Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St.  Rep.  604;  Wyman  V. 
Leavitt,  71  Me.  227,  36  Am.  Rep.  303.  Mere  fright  caused  by  being 
placed  in  a  perilous  position  by  another  cannot  be  the  subject  of 
damages.  To  warrant  a  recovery  for  fright,  it  must  be  accom- 
panied by  some  actual  injury  caused  thereby,  and  traceable  directly 
thereto:  Atchison  etc.  R.  R.  Co.  v.  McGinnis,  46  Kan.  109.  Hence 
one  who  Is  compelled  to  leave  a  ferryboat  cannot  recover  for  more 
fright  caused  by  the  company's  negligence  in  failing  to  provide  safe 
means  of  disembarking:  Southern  Pac.  Co.  T.  Ammous  (Tex.  Civ. 
App.,  Apr.  5,  1894)  26  S.  W.  Rep.  135;  and  where  the  plaintifiE's  team 
which  he  was  driving  was  frightened  by  the  defendant's  train  and 
his  wagon  was  broken,  the  fear  and  anxiety  of  mind  which  he  suf- 
fered relative  to  his  own  personal  safety  were  not  elements  of  actual 
damage  which  could  be  considered  in  the  absence  of  physical  in- 
jury: Gulf  etc.  Ry.  Co.  v.  Trott,  86  Tex.  412,  40  Am.  St.  Rep.  866. 

Fright  With  Contemporaneous  Infury.— The  authorities  appear  to  be , 
almost  equally  harmonious  upon  the  proposition  that  there  may  be 
a  recovery  for  fright  where  there  is  a  contemporaneous  physical 
injury:  Ewing  v.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40,  30  Am.  St. 
Rep.  709;  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St. 
Rep.  604;  Consolidated  Trac.  Co.  v.  Lambertson,  59  N.  J.  L.  297. 
In  such  a  case  the  fright  and  its  consequences  may  be  considered 
In  assessing  the  damages:  Cleveland  City  Ry.  Co.  v.  El>ert,  10  Ohio 
C.  D.  291.  Where  actual  personal  injury  has  been  Inflicted,  the 
jury  may,  In  estimating  the  damages,  take  into  consideration  the 
anxiety  and  fear  of  the  plaintiff  at  the  time  the  injury  was  In- 
flicted, naturally  incident  to  the  risk  and  danger  of  the  occasion: 
Masters  v.  Warren,  27  Conn.  293.  The  same  court  in  Seger  v.  Bark- 
hamsted,  22  Conn.  290,  said  that  the  actual  personal  injury  was 
not  confined  to  the  wounds  upon  the  body,  but  extended  to  the 
mental  suffering.  "The  dismay,  and  the  consequent  shock  to  the 
feelings,  which  is  produced  by  the  danger  attending  a  personal 
Injury,  not  only  aggravate  It,  but  are  frequently  so  appalling  as 
to  suspend  the  reason  and  disable  a  person  from  warding  it  off; 
and  to  say  that  it  does  not  enter  into  the  character  and  extent 
of  the  actual  injury,  and  form  a  part  of  it,  would  be  'an  affront  to 
common  sense.'  "  Hence  in  an  action  for  injury  due  to  the  bite 
of  a  dog,  the  fear  and  solicitude  as  to  poison  are  proper  elements 
of  damage:  Godeau  v.  Blood,  52  Vt.  251,  36  Am.  Rep.  751.  And 
where  a  passengei*  was  carried  beyond  her  destination  in  the  night- 
time, arid  the  conductor,  knowing  the  danger,  directed  her  to  leav« 
the  train  at  a  point  several  hundred  feet  from  the  platform  of  the 
<lepot  of  her  destination,  and  she  was  thus  compelled  to  walk  along 
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a  sidetrack,  in  which  there  was  an  open  culvert  into  y^blch  she  fell 
and  was  injured,  and  while  endeavoring  to  extricate!  herself  she  was 
frightened  by  the  backing  of  trains  on  the  track  toward  her,  it 
was  held  tliat  she  could  recover  for  the  fright  sustained:  Stutz  v. 
Chicago  etc.  Ry.  Co..  73  Wis.  147,  9  Am.  St.  liep.  769.    The  anxiety 
and  distress  of  mind  fairly  caused  by  an  injury  are  properly  con- 
sidered in  estimating  the  damages  sustained:  Pittsburgh  etc.  Ry.  Co. 
V.  Sponier,  85  Ind.  105.     But  the  fright  must  be  connected  with  the 
■wrongful  act  of  the  defendant  toward  the  plaintiff.    Hence,  where 
e  person  shoots  a  dog  in  the  highway,  and  a  woman  standing  near, 
whom  he  does  not  see  at  the  time  he  fires,  is  so  badly  startled  and 
frightened  by  the  report  of  the  gun  as  to  sciiously  affect  her  health, 
the  killing  of  the  dog  is  in  no  sense  the  proximate  cause  of  the 
Injury  to  the  woman.    There  was  no  tort  of  any  kind  against  the 
woman:  Rennet  v.  Canfield,  36  Minn.  90,  1  Am.  St.  Rep.  654.    And 
where  an  unavoidable  battery  is  committed  upon  a  passenger  in  a 
street-car  by  thi^  act  of  the  conductor  in  ejecting  a  drunken  man, 
the  pain  and  fright  occasioned  by  the  battery  may,  perhaps,  be  re- 
covered for,  but  the  fright  due  to  the  general  disturbance  caused 
by  the  presence  of  the  drunken  man  In  the  car  cannot  be  considered: 
Spade  V.  Lynn  etc.  R.  R.  Co.,  172  Maes.  488,  70  Am.  St.  Rep.  298. 
In  Warren  v.  Boston  etc.  R.  R.,  163  Mass.  484,  the  court  sustained 
an  instruction  to  the  effect  that  if  the  defendant  was  guilty  of  a 
tortious  act,  then  the  Jury,  in  estimating  the  damage  suffered,  might 
taHe  into  account  the  fright,  the  nervous  shock,  and  the  results 
that  followed.     In   this  case  it  appeared   that  the  plaintiff   while 
driving  in  his  carriage  was  shut  in  between  the  gates  of  a  railroad 
crossing,  his  carriage  was  struck  by  the  defendant's  train  and  he 
was  thrown  to  the  ground.    The  court  said  that  to  be  thrown  out 
of  a  wagon,  or  to  be  compelled  to  Jump  out.  was  a  physical  Injury 
to  the  person,  although  the  harm  done  consisted  mainly  of  nervous 
shock.    The  rule  that  there  can  be  no  recovery  for  fright  unless 
connected  with  a  contemporaneous  physical  injury  was  applied  In 
m ming  V.  Chicago  etc.  Ry.  Co.,  80  Mo.  App.  152,  where  a  passenger 
was  carried  beyond  her  destination  and  put  off  in  the  darkness, 
and  it  was  held  that  sickness  resulting  from  fright,  worry,  and  over- 
taxation of  strength  after  leaving  the  train  would  not  justify  a  re- 
covery.   In  O' Flaherty  v.  Nassau  Elec.  R.  R.  Co.,  84  N.  Y.  App. 
Dlv.  74,  the  plaintiff  was  thrown  down  by  an  electric  wire  of  the 
defendant,  which  caused  an  electric  shock  and  great  fright,   the 
whole  canning  her  injured  pliysical  condition,  and  the  court  sus- 
tained a  recovery  on  the  ground  that  fright  accompanied  by  physical 
injury  furnished  the  basis  for  a  recovery  of  damage.    In  Consoli- 
dated Trac.  Co.  v.  I^mbortson.  59  N.  J.  L.  2t)7,  a  recovery  was  sus- 
tained  where  the  plaintiff's  wagon.  In  which  he  was  riding,   was 
Btnick  by  a  car  going  at  great  speed,  and  was  carried  along  for 
some  distance,  which  so  frightened  the  plaintiff  that  It  resulted  In 
an  impairment  of  bis  health,  although  there  was  no  actual  physlciU 
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impact  upon  his  person.  Even  where  the  sole  physical  injury  arises 
from  an  attempt  to  escape  from  actual  danger,  this  is  a  sufficient 
contemporaneous  injury  that  will  allow  a  recovery  for  the  impair- 
ment of  health  occasioned  by  the  consequent  fright:  Consolidated 
Trac.  Co.  v.  Lambertson,  5©  N.  J.  L.  297.  Thus,  where  a  woman 
was  obliged  to  throw  herself  on  a  railroad  platform  to  escape  being 
struclc  by  a  piece  of  timber  projecting  from  a  car  in  motion,  and 
her  health  was  impaired  by  the  fright  thus  occasioned,  she  was 
held  to  be  entitled  to  recover:  Buchanan  v.  West  Jersey  R.  R.  Co., 
52  N.  J.  L.  265.  And  where  the  defendant's  train,  on  which  the 
plaintiff  was  a  passenger,  ran  off  the  track,  and  the  plaintiff,  alarmed 
at  the  peril,  endeavored  to  escape  and  in  so  doing  was  injured,  it 
was  held  that  any  injury  to  her  health  or  person  occasioned  by  her 
fright,  or  by  her  striking  the  ground,  would  be  directly  traceable 
to  the  derailment  as  its  primary,  proximate,  responsible,  and  juridical 
<»use,  for  which  she  could  recover:  Smith  v.  St.  Paul  etc.  By. 
Co.,  30  Minn.  169.  See,  also,  Mark  v.  St.  Paul  etc.  Ry.,  30  Minn.  493. 
No  Recovery  for  Fright  Which  Causes  Injury.— The  great  weight  of 
authority  Is  against  the  rule  laid  down  by  the  principal  case,  and 
sustains  the  doctrine  that  there  can  be  no  recovery  for  fright  which 
results  in  physical  injury,  in  the  absence  of  contemporaneous  in- 
jury to  the  plaintiff:  Spade  v.  Lynn  etc.  R.  R.  Co.,  172  Mass.  488, 
70  Am.  St.  Rep.  298;  Trigg  v.  St.  Louis  etc.  Ry.  Co.,  74  Mo.  147, 
41  Am.  Rep.  305;  Victorian  Ry.  Commrs.  v.  Coultas,  L,  R.  13  App. 
Cas.  222;  Ewing  v.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40,  30  Am. 
St.  Rep.  709;  Braun  v.  Craven,  175  HL  401.  These  cases  follow 
the  rule  that  there  can  be  no  recovery  for  mere  fright,  terror, 
.alarm,  or  distress  of  mind  If  they  are  unaccompanied  by  some  physi- 
cal injury,  and  say  that  there  can  be  no  recovery  for  physical  in- 
juries which  are  caused  solely  by  such  mental  disturbance.  In  the 
absence  of  personal  injury  from  without:  Spade  v.  Lynn  etc.  R.  R. 
■Co.,  168  Mass.  285,  60  Am.  St.  Rep.  393.  If  fright  is  not  a  ground 
of  recovery,  its  effects  are  not:  Trigg  v.  St.  Louis  etc.  Ry.  Co.,  74 
Mo.  147,  41  Am.  Rep.  305.  And  this  rule  cannot  be  avoided  by  call- 
lag  the  negligence  gross  and  alleging  that  the  defendant  ought  to 
have  known  that  the  result  complained  of  would  follow  his  act: 
Smith  V.  Postal  Tel.  Cable  Co.,  174  Mass.  576,  75  Am.  St.  Rep.  374. 
The  courts  find  it  difficult  to  understand  how  a  defendant  would 
be  liable  for  the  consequences  of  fright  when  it  is  admitted  that  no 
recovery  can  be  had  for  fright  alone.  The  principle  is  not  changed, 
they  say,  though  the  result  may  be  nervous  disease,  blindness,  in- 
sanity, miscarriage,  or  anytliing  else.  "These  results,"  said  the 
court  In  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St. 
Rep.  604,  "merely  show  the  degree  of  fright  or  the  extent  of  the 
flam  ages.  The  right  of  action  must  still  depend  upon  the  question 
whether  a  recovery  may  be  had  for  fright.  If  It  can.  then  an  action 
may  be  maintained,  however  slight  the  injury.    If  not,  then  there 
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can    be    no    recovery,  no  matter  how  grave  or  serious  the  conse- 
quences." 

One  main  reason  why  sncb  actions  are  not  sustained  is  because 
the  result  is  not  the  proximate  cause  of  the  defendant's  act.    Per- 
sons who  are  merely  negligent  are  not  bound  to  anticipate  and 
guard  against  fright  and  the  consequences  thereof:  Spade  v.  Lynn 
etc.  R.  R.  Co.,  168  Mass.  285,  60  Am.  St.  Rep.  393.     In  Braun  v. 
Craven,  175  111.  401,  it  was  said  that  the  courts  which  allow  a  re- 
covery for  mere  fright  and  the  resulting  physical  injury  lose  sight 
of  the  only  safeguard  against  impositiou  in  negligence  cases,  which 
Is  the  elementary  rule  that  a  plaintiff  must  show  a  damage  naturally 
and  reasonably  arising  from  the  negligent  act  and  which  was  rea- 
sonably to  be  anticipated  as  a  result    Thus,  in  Phillips  v.  Dickerson, 
85  111,  11,  28  Am.  Rep.  607,  a  married  woman  sought  to  recover 
damages  for  fright  which  caused  a  miscarriage.    The  fright  was 
caused  by  a  quarrel  between  the  defendant  and  the  plaintiff's  hus- 
band and  another,  the  fear  growing  out  of  the  violence  of  the  de- 
fendant.   The  quarrel  was  within  her  hearing,  but  out  of  her  sight, 
and  it  did  not  appear  that  the  defendant  knew  that  she  heard  it,  or 
knew  of  her  condition.    The  court  said  that  the  defendant  had  no 
reason  to  apprehend  that  what  took  place  would  occasion  danger 
through  fright  to  some  third  person,  who  was  not  present,  and  the 
result  complained  of  was  not  such  a  consequence  as,  in  the  ordinary 
course  of  things,  would  flow  from  his  conduct,  and  hence  could  not 
be  held  liable.    And  where  tlie  plaintiff  was  about  to  board  a  street- 
car of  the  defendant,  and  a  horse-car  approached  at  the  same  time 
so  close  to  her  that  she  stood  between  the  horses*  heads  when  it 
was  stopped.  It  was  held  that  the  fright  which  resulted  in  a  mis- 
carriage was  not  the  proximate  result  of  the  defendant's  negligence. 
*nrhe  injuries  to  the  plaintiff,  in  such  a  case,"  said    the   court    In 
Mitchell  V,  Rochester  Ry.  Co.,  151  N.  Y.  107.  56  Am.  St.  Rep.  604. 
"were  plainly  the  result  of  an  accidental  or  unusual  combination  of 
circumstances,  which  could  not  have  been  reasonably  anticipated, 
and  over  which  the  defendant  bad  no  control,  and,  hence,  her  dam- 
ages were  too  remote  to  justify  a  recovery." 

The  danger  of  opening  the  door  to  Imaginary  and  fictitious  claims. 
If  the  rule  should  be  adopted  permitting  a  recovery  for  mere  fright 
and  its  consequences,  has  groatly  Influenced  the  courts  In  rejecting 
this  rule:  Victorian  Ry.  Comrars,  v.  Coultas,  L.  R.  I.*?  .\pp.  Cas.  222. 
It  was  suesrosted  In  Wyman  v.  iTcavltt.  71  Me.  227.  36  .\m.  Rep.  30.*?. 
that  "if  the  law  wero  otherwise.  It  would  seem  that  not  only  every 
pn.ssonirer  on  s  train  that  was  personally  initjrod.  but  everyone  that 
■was  frightened  by  a  collision  or  by  the  trains  leaving  the  track  could 
maintain  an  nction  against  the  company."  The  court,  however,  re- 
fr.nlns  from  glviiii;  a  direct  opinion  as  to  whether  a  fright  sufllclcntly 
t^evere  to  produce  a  physicnl  disease  would  support  an  nction.  The 
tlnnirer  of  fraud  In  instituting  such  olnims  was  pointed  out  In 
Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  60  Am.  St.  Rep.  604, 
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and  for  this  reason  the  doctrine  allowing  suits  to  recover  for  fright 
and  Its  results  was  deemed  to  be  against  public  policy.  To  estab- 
lish a  right  of  recovery  in  such  cases,  the  court  said,  would  result 
In  a  flood  of  litigation  in  cases  where  the  injury  consplained  of  could 
be  easily  feigned  without  liability  of  detection,  and  the  damages 
resulting  would  be  a  mere  matter  of  conjecture  or  speculation:  See, 
also,  Braun  v.  Craven,  175  111.  401.  The  real  reason  for  denying 
relief  in  such  cases  was  said,  in  Spade  v.  Lynn  etc.  R.  R.  Co.,  108 
Mass.  285,  60  Am.  St.  Rep.  303,  to  rest  upon  the  ground  that  in 
practice  it  was  impossible  to  satisfactorily  administer  such  a  rule. 
Law  must  be  administered  according  to  general  rules,  and  to  permit 
8  recovery  for  fright  and  Its  consequences  would  seem  to  require 
the  adoption  of  a  special  rule  for  each  particular  case,  depending  on 
the  sensitiveness  of  the  individual  injured.  "As  the  law  is  a  prac- 
tical science,"  said  the  court,  ''having  to  do  with  the  afCaira  of  Ufe, 
any  rule  is  unwise  if,  in  its  general  application,  it  will  not  as  a 

usual  result  serve  the  purposes  of  justice As  a  general  rule, 

a  carrier  of  passengers  is  not  bound  to  anticipate  or  to  guard 
against  an  injurious  result  which  would  only  happen  to  a  person  of 
peculiar  sensitiveness.  Oue  may  be  held  bound  to  anticipate  and 
guard  against  the  probable  consequences  to  ordinary  people,  but 
to  carry  the  rule  of  damages  further  imposes  an  undue  measure  of 
responsibility  upon  those  who  are  guilty  only  of  unintentional  neg- 
ligence." 

In  Lehman  v.  Broolilyn  City  R.  R.  Co.,  47  Hun,  355,  the  plain- 
tiff, who  was  a  married  woman  in  a  state  of  pregnancy,  was 
standing  in  her  doorway,  when  the  defendant's  horse,  which  had 
run  away,  dashed  up  the  street  at  a  high  rate  of  speed.  The  horse 
plunged  toward  the  woman,  but  was  stopped  by  running  against  a 
post.  The  plaintiff  was  not  touched  by  the  horse,  but  sustained  a 
severe  shocli  from  her  fright,  which  brought  on  a  long  train  of  ner- 
vous diseases,  and  the  court  held  that  no  action  could  be  maintained. 
In  Ewing  v.  Pittsburgh  etc,  Ry,  Co.,  147  Pa,  St.  40,  30  Am.  St.  Rep. 
709,  it  appeared  that  there  was  a  collision  of  cars  upon  the  defend- 
ant's road,  some  of  which  were  thrown  from  the  tracli  and  fell 
against  the  plaintiff's  house,  greatly  frightening  her,  as  a  result  of 
which  she  became  sick  and  disabled.  The  court  denied  a  recovery 
on  the  ground  that  the  accident  was  not  the  proximate  cause  of  the 
Injury.  The  defendant,  said  the  court,  owed  the  plaintiff  no  duty 
to  protect  her  from  fright,  and  it  had  no  reason  to  anticipate  that 
a  collision  on  its  road  would  so  act  upon  the  miiid  of  one  who  saw 
it  as  to  produce  nervous  excitement  and  distress  resulting  in  per- 
manent injury.  An  opposite  decision  was  reached  in  the  very  simi- 
lar case  of  Yoakum  v.  Kroeger  (Tex.  Civ.  App.,  Oct  10,  1894),  27  S. 
W.  Rep.  953.  In  Nelson  v.  Crawford  (Mich.,  Dec.  21,  1899),  81  N. 
W.  Rep.  335,  the  defendant,  who  was  dressed  In  woman's  clothes, 
went  to  the  plaintiff's  residence,  whom  he  frightened  by  following 
her  into  her  house  and  striking  the  floor  with  his  parasoL    The 
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fright  caused  a  miscarriage.  The  defendant  did  not  attempt  an 
assault  and  did  not  intend  any  wrong,  and  the  court  held  the  better 
rule  to  be  that  no  recovery  could  be  allowed  In  the  absence  of  a 
contemporaneous  physical  injury.  Physical  Injury  resulting  from 
fright  Is  not  a  contemporaneous  injury  which  will  sustain  a  suit 
for  damages:  Deming  v.  Chicago  etc.  Ry.  Ck).,  80  Mo.  App.  152. 

What  Constitutes  Injury.— The  rule  requiring  a  contemporaneous 
physical  injury  In  order  to  sustain  a  recovery  for  fright  and  Its  con- 
sequences is  easily  satisfied  in  some  jurisdictions,  and  Is  not  as 
severe  as  would  appear  at  first  sight.  In  Canning  v.  Wllliamstown, 
1  Cush.  451,  It  was  said  that  any  Injury,  however  slight,  was  suffi- 
cient. In  this  case  a  bridge  maintained  by  the  defendant  town  was 
defective,  and  gave  way  while  the  plaintiff  was  driving  across  It 
in  a  light  carriage.  His  cheeli  was  slightly  Injured,  but  the  main 
damage  was  due  to  the  fright  and  mental  suffering  occasioned  by 
the  accident,  and  the  couit  held  the  town  liable  for  such  mental 
anguish.  In  Warren  v.  Boston  etc.  R.  R.,  1G3  Mass.  484,  the  plain- 
tiff was  shut  in  between  the  gates  of  a  railroad  crossing,  through 
the  negligence  of  the  operator,  and  the  buggy  in  which  he  was 
driving  was  struck  by  a  train,  and  he  was  thrown  out  upon  the 
ground.  No  great  injury,  aside  from  the  fright  and  its  conse- 
quences, resulted.  The  court  in  sustaining  the  action  held  that  a 
person  suffers  a  physical  injury  where  he  is  thrown  from  his 
buggy  by  an  approaching  train  or  where  he  Is  compelled  to  Jump 
out.  Consolidated  Trac.  Co.  v.  Lambertson,  59  N.  J.  L.  297,  Is  a 
somewhat  siuiiiivr  case.  Here  the  defendant's  electric-car  was 
running  at  great  speed  and  struck  the  wagon  in  which  the  plain- 
tiff was  riding,  carrying  it  some  distance  before  the  car  was  stopped. 
There  was  no  physical  impact  upon  his  person,  and  no  other  physi- 
cal injury  was  caused,  aside  from  the  consequences  of  the  fright 
and  mental  shock  which  he  suffered.  But  tiie  court  lu  Id  there  was 
Buftieient  actual  injury  to  the  person  to  sustain  tlie  suit,  and  that 
damages  could  be  recovered  for  ti»e  injury  produced  by  the  fright. 
Where  a  woman  was  obliged  to  throw  herself  on  a  railroad  plat- 
form to  escape  being  struck  by  a  piece  of  timber  projecting  from 
B  car  in  motion,  this  was  considered  ample  physical  Injury  to  war- 
rant an  action,  and  she  was  allowed  to  recover  damages  for  the 
impairment  of  her  health  due  to  the  fright  occasioned  by  the  acci- 
dent: Buchanan  v.  West  Jersey  R.  U.  Co.,  52  N.  J.  L.  2(io. 

A  very  frequent  class  of  cases  arises  where  a  passenger  on  a 
railroad  train  is  carried  beyond  his  destination,  and  Is  put  off  at  a 
place  where  the  surrounding  circumstances  are  likely  to  occasion 
fear  and  mental  anxiety,  or  Is  compelled  to  walk  back  under  simi- 
lar circumstances.  The  question  presents  Itself  whether  a  recovery 
can  be  had  for  the  Injury  resulting  from  fear  produced  by  such 
a  situation.  In  Stutz  v.  Chicago  etc.  Ry.  Co.,  73  Wis.  147,  9  Ara. 
St.  Rep.  769,  the  plaintiff  was  put  off  the  train  In  the  night-time  at 
a  place  several  himdred  feet  from  the  platform  of  the  depot  of  her 
Am.  St.   Rep.   Vol.   LXXV1I.-66 
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destination,  at  a  place  of  danger  of  which  the  conductor  had 
knowledge.  She  was  thus  compelled  to  walk  along  a  sidetrack,  in 
which  there  was  an  open  culvert,  into  which  she  fell  and  was  in- 
jured, and  while  endeavoring  to  extricate  herself  she  was  fright- 
ened by  the  backing  of  trains  on  the  track  toward  her.  The  court 
held  that  the  wrongful  act  of  the  defendant  in  directing  the  plain- 
tiflC  to  leave  the  train  constituted  a  sufficient  injury  to  sustain  the 
action,  and  to  allow  a  recovery  for  the  fright  and  its  consequences. 
The  injury  here  which  formed  the  basis  of  the  action,  said  the  court, 
was  "not  the  fact  that,  after  leaving  the  cars,  the  plaintiff  fell 
Into  the  cattle-guard,  and  was  injured.  That  fact  was  only  an 
aggravation  of  her  damages  she  would  have  been  entitled  to  re- 
cover had  she  received  no  personal  injury."  In  Missouri  Pac.  Ry. 
Co.  V.  Kaiser,  82  Tex.  144,  where  two  inexperienced  girls,  unac- 
customed to  traveling,  were  ejected  from  a  train  at  a  small  rail- 
way station,  where  they  were  entire  strangers,  and  contrary  to 
])rovisions  made  for  their  safety  by  their  parents,  a  recovery  was 
allowed  for  the  fright  sustained  by  one  of  the  girls  by  reason  of 
her  unlawful  ejectment.  And  in  Allen  v.  Texas  etc.  Ry.  Co.  (Tex. 
Civ.  App.,  Sept.  19,  1894),  27  S.  W.  Rep.  943,  where  the  plaintiff,  a 
girl  of  twelve,  was  put  off  of  a  moving  train  and  forced  to  stand 
between  the  moving  train  and  another  train  on  an  adjoining  track, 
by  reason  of  which  she  suffered  great  fright,  she  was  allowed  to 
recover  for  the  physical  injury  in  being  put  off  the  train  and  also 
for  the  fright  occasioned  thereby.  The  ground  of  recovery,  where  a 
passenger  is  put  oil'  a  railway  train  at  the  wrong  station  and  suffers 
fright  through  the  negligence  of  the  railroad  employes,  was  said 
to  be  the  contractual  relation  of  the  partiiee:  Texas  etc.  Ry.  v. 
Gott,  20  Tex.  Civ.  App.  335.  If  the  wrong  is  a  mere  tort,  and  the 
fright  is  neither  accompanied  nor  followed  by  physical  Injuries,  no 
recovery  can  be  had  for  the  fright.  But  if  there  is  a  breach  of  a 
contract  in  connection  with  the  shock  and  fright  suffered,  then  a 
recovery  may  be  had  for  the  fright  in  an  action  on  the  contract.  In 
this  case  the  defendant  was  attempting  to  alight  from  the  train  at 
her  destination,  when  the  train  started.  She  hung  to  the  guardrail, 
one  foot  being  on  the  step,  the  other  dragging  on  the  ground  for  a 
considerable  distance,  when  with  an  effort  she  recovered  her  posi- 
tion on  the  train.  Her  dangerous  position  caused  a  severe  shock 
and  fright,  for  which  she  was  held  to  be  entitled  to  recover  in  an 
action  for  carrying  her  beyond  her  destination.  Houston  v.  Mc- 
Kenzie  (Tex.  Civ.  App.,  June  5,  1897),  41  S.  W.  Rep.  831,  is  a  simi- 
lar case  in  which  damages  for  fright  followed  by  subsequent  physi- 
cal injury  were  given  in  an  action  for  carrying  a  passenger  beyund 
her  destination.  The  authorities,  however,  are  not  in  harmony  on 
this  point.  And  in  Deming  v.  Chicago  etc.  Ry.  Co.,  80  Mo.  App. 
152,  where  a  passenger  was  carried  beyond  her  destination,  she  was 
not  allowed  to  recover  for  the  fright  and  its  consequent  sickness 
caused  by  being  put  off  the  train  at  a  strange  point  in  the  dark- 
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ness,  where  such  fright  was  unconnected  with  a  contemporaneous 
physical  Injury.  To  the  same  effect  is  an  earlier  Missouri  case: 
Trigg  V.  St.  Louis  etc.  Ry.  Co..  74  Mo.  147,  41  Am.  Rep.  305.  In 
Atchison  etc.  R.  R.  CJo.  T.  McGInnIs,  46  Kan.  109,  where  the  only 
contemporaneous  physical  Injuries  consisted  of  a  bruise  and  scratch 
on  the  ear,  caused  by  the  plaintiff's  being  thrown  from  her  seat 
when  a  part  of  the  railroad  train  ran  off  the  track,  a  recovery  for 
fright  was  not  allowed. 

In  Cases  of  Wanton  or  Intentional  Wrong  the  rule  seems  not  to 
require  a  contemporaneous  physical  Injury  In  order  to  sustain  a 
recovery  for  fright  and  Its  consequences.  In  Spade  v,  Lynn  etc. 
R.  R.  Co.,  168  Mass.  285,  60  Am.  St.  Rep.  398,  where  the  court  de- 
nied a  recovery  for  bodily  Injury  due  to  fright,  It  was  intimated 
that  the  rule  was  probably  otherwise  where  there  was  an  intention 
to  cause  mental  disturbance,  or  where  the  acts  were  done  with 
gross  carelessness  or  reclilessuess,  showing  an  utter  indifference  to 
consequences.  And  this  limitation  on  the  rule  seems  to  find  recog- 
nition in  the  case  of  Nelson  v.  Crawford  (Mich.,  Dec.  21,  1899),  81  N. 
W.  Rep.  335.  Wilkinson  v.  Downton,  [1897]  2  Q.  B.  57,  seems  to  be 
the  leading  case  on  this  point.  Here  the  defendant,  by  way  of  a 
practical  joke,  represented  to  the  plaintiff,  a  married  woman,  that 
her  husband  had  met  with  a  serious  accident,  whereby  both  his 
legs  were  broken.  The  statement  was  known  to  be  false  by  the 
defendant,  and  he  made  it  with  the  intent  that  it  should  be  believed 
to  be  true.  The  plaintiff  believed  it  to  be  true,  and  In  consequence 
suffered  a  violent  nervous  shock  which  rendered  her  ill.  The  court 
held  that  an  action  would  lie,  that  the  shock  and  its  resulting  ill- 
ness were  the  direct  result  of  the  defendant's  wrongful  act.  Barbee 
V.  Reese,  60  Miss.  906,  Is  even  more  directly  in  point,  since  the 
Rhock  here  was  fright  pure  and  simple.  The  plaintiff,  aa  appeared 
from  the  evidence,  was  a  married  woman,  far  advanced  in  preg- 
nancy, and,  while  sitting  at  an  open  window  of  her  home,  the  de- 
fendant approached.  He  was  Intoxicated  and  threatened  to  shoot 
her,  and  entered  the  house  still  continuing  his  threats  and  curses. 
The  plaintiff  was  frightened  .iiid  fled,  and  in  her  flight  either 
Jumped  or  fell  fiom  a  fence  which  she  had  climbed.  Three  days 
later  she  suffered  a  miscarriage.  The  appellate  court  held  that  tlie 
woman  was  entitled  to  a  recovery,  and  reversed  a  verdict  for  the 
defendant  which  had  been  rendered  at  the  trial. 

Recovery  for  Mere  Fright  Which  Produces  Injury  Is  sanctioned  In 
some  jurisdictions,  though  not  supported  by  the  weight  of  author- 
ity. This  is  the  doctrine  of  the  principal  caae,  and  the  reasons  given 
by  the  courts  which  sustain  the  opposite  rule  are  diamissed  as  be- 
ing insufficient  for  denying  a  recovery  In  cases  of  this  character. 
The  case  of  Bell  r.  Great  Northern  Ry.  Oo.,  26  L.  R.  Ir.  428,  l8 
probably  the  most  fre<iuently  cited  of  the  cases  which  sustain  an 
action  to  recover  for  mere  fright  and  Its  conseijuencos.  The  facta 
in  this  case  showed  that  the  plaintiff  was  a  pussemfer  on  the  de- 
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fendant's  train.  The  train,  it  appears,  was  unable  to  go  up  a  cer- 
tain incline.  She  heard  a  rattling  of  chains  and  cries  of  "Jump  out; 
you'll  all  be  killed!"  and  the  train  started  rapidly  back.  The  train 
doors  were  locked  and  she  saw  people  jumping  out  of  the  windows. 
She  was  greatly  frightened,  as  a  result  of  which  she  suffered  severe 
Illness.  The  usual  objection  was  urged  that  the  plaintiff  had  suf- 
fered no  contemporaneous  physical  injury,  and  could  not  recover 
for  the  mere  fright  though  there  wa^  consequent  Illness,  since  such 
damage  was  too  remote.  To  this  the  court  replied:  "The  distinc- 
tion insisted  upon  is  one  of  time  only.  The  proposition  is  that, 
although,  if  an  act  of  negligence  produces  such  an  effect  upon  par- 
ticular structures  of  the  body  as  at  the  moment  to  afford  palpable 
evidence  of  physical  injury,  the  relation  of  proximate  cause  and 
effect  exists  between  such  negligence  and  the  injury,  yet  such 
negligence  cannot  in  law  exist  in  the  case  of  a  similar  act  produc- 
ing upon  the  same  structures  an  effect  which,  at  a  subsequent  time 
— say  a  week,  a  fortnight,  or  a  month — must  result,  without  any 
intervening  cause,  in  the  same  physical  injury.  As  well  might  it 
be  said  that  a  death  caused  by  poison  is  not  to  be  attributed  to  the 
person  who  administered  it  because  the  mortal  effect  is  not  pro- 
duced contemporaneously  with  its  administration In  con- 
clusion, then,  I  am  of  the  opinion  that,  as  the  relation  between 
fright  and  injury  to  the  nerve  and  brain  structures  of  the  body  is 
a  matter  which  depends  entirely  upon  scientific  and  medical  tes- 
timony, it  is  impossible  for  any  court  to  lay  down,  as  a  matter  of 
law,  that  if  negligence  cause  friglit,  and  such  fright,  in  its  turn,  so 
affects  such  striictiires  as  to  cause  injury  to  health,  such  injury 
cannot  be  *a  consequence  which,  In  the  ordinary  course  of  things, 
would  flow  from  the'  negligence,  unless  such  injury  'accompany 
such  negligence  in  point  of  time.' "  This  case  was  quoted  from 
with  approval  in  Sloane  v.  Southern  Cal.  Ry.  Co.,  Ill  Cal.  668,  and 
while  the  Sloane  case  did  not  involve  a  question  of  fright,  the  court 
said  that  it  was  immaterial  what  was  the  character  of  the  mental 
excitement  by  which  the  injury  to  the  body  was  produced,  and  an- 
nounced this  rule,  that  "if  it  can  be  established  that  the  bodily 
barm  is  the  direct  result  of  the  condition,  without  any  intervening 
cause,  it  must  be  held  that  the  act  which  caused  the  condition  set 
in  motion  the  agencies  by  which  the  injury  was  produced,  and  is 
the  proximate  cause  of  such  injury."  To  what  extent  this  rule 
would  be  followed  in  other  cases  arising  in  this  state  may  be  a 
matter  of  some  doubt,  but,  unlike  some  other  jurisdictions,  it  is  not 
necessary,  under  section  3333  of  the  California  Civil  Code,  that  the 
injury  should  have  been  anticipated  in  order  to  entitle  the  one  in- 
jured to  a  recovery  therefor.  That  the  injury  must  be  one  which 
the  defendant  could  have  reasonably  anticipated  has  been  one  of 
the  chief  reasons  for  denying  relief  in  cases  of  mere  fright  which  re- 
sults in  injury.  This  reason  is  not  applicable  in  California  under 
the  code  provision.     Bell  v.  Great  Northern  By.  Co.,  26  L.  B.  Ir. 
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428,  cites  the  unreported  case  of  Byrne  v.  Great  Southern  etc.  Ry. 
Co.  in  support  of  its  decision.  The  plaintiff  in  this  case  was  the 
superintendent  of  a  telegraph  office,  his  office  being  situated  at  the 
end  of  one  of  the  defendant's  sidings,  between  which  and  the  office 
there  was  a  permanent  buffer.  Through  negligent  switching  a 
train  entered  this  siding,  brolie  down  the  buffer  and  the  wall  of  the 
plaintiff's  office.  Plaintiff  was  not  touched  in  his  person,  but  he 
sustained  a  great  fright  and  shocli,  which  resulted  in  certain  in- 
juries to  his  health.  An  action  to  recover  for  the  fright  and  its  re- 
sulting injury  was  sustained,  and  the  objection  that  there  was  no 
contemporaneous  injury  sufficient  to  sustain  the  action  was  held 
to  be  of  no  weight.  The  same  doctrine  was  approved  in  Purcell  v. 
St.  Paul  City  Ry.  Co.,  48  Minn.  134,  where  the  passenger  was  a 
pregnant  woman,  who  was  placed,  by  the  negligence  of  the  carrier, 
in  a  position  of  such  apparent  imminent  peril  as  to  cause  fright, 
and  the  fright  caused  a  miscarriage,  and  it  was  held  that  the  car- 
rier's negligence  was  the  proximate  cause  of  the  injury.  The  ob- 
jection frequently  urged  that  such  a  doctrine  would  require  the 
adoption  of  a  special  rule  for  each  particular  case,  depending  on 
the  sensitiveness  of  each  individual  injured,  was  met  to  some  ex- 
tent in  this  case  by  the  court  admitting  that  ordinarily  a  carrier 
owes  no  higher  degree  of  care  to  a  sick  or  sensitive  person  than  to 
any  other  passenger,  and  that  a  carrier  would  not  be  liable  for  an 
injury  caused  by  an  act  which  waa  not  negligent  as  to  an  ordinary 
passenger.  "But  when  the  act  or  omission  is  negligence  as  to  any 
and  all  passengers,  well  or  ill,  anyone  injured  by  the  negligence 
must  be  entitled  to  recover  to  the  full  extent  of  the  injury  so 
caused,  without  regard  to  whether,  owing  to  his  previous  condition 
of  health,  he  is  more  or  less  liable  to  injury."  Fitipatrick  v.  Great 
Western  Ry.  Co.,  12  U.  C.  Q.  B.  465,  is  frequently  cited  in  support 
of  the  rule  that  there  may  be  a  recovery  for  mere  fright  and  its 
consequences.  The  case  does  not,  however,  really  support  the  rule. 
The  decision  was  on  a  demurrer  to  the  complaint,  and  the  court,  in 
overruling  the  demurrer,  said  that  the  complaint  in  alleging  fright 
and  sickness  to  a  pregnant  woman,  due  to  a  collision,  sufficiently  re- 
ferred to  the  sickness  as  existing  at  the  time  of  the  collision,  and 
being  a  contemporaneous  injury  a  cause  of  action  waa  stated,  not- 
withstanding the  injury  was  not  an  external  bruise  but  an  inward 
disorder. 

It  seems  that  in  all  the  cases  where  a  recovery  has  been  allowed 
for  fright  which  has  resulted  In  bodily  Injury  there  must  have 
been  some  wrongful  act  toward  the  injured  party.  Mere  friglit, 
though  followed  by  serious  consequences,  will  not  sustain  an  action, 
unless  the  defendant  has  been  guilty  of  an  act  wrongful  as  against 
the  plaintiff.  Thus,  in  Sllngerland  v.  East  Jersey  Water  Co.,  58  N. 
J.  L.  411,  the  plaintiff,  a  girl  of  eighteen,  was  left  In  charge  of  her 
father's  fann  for  a  few  hours.  During  this  time  a  force  of  men 
made  an  eatry  on  the  farm  to  excavate  a  trench  for  a  water  pipe. 
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The  part  of  the  farm  on  which  they  entered  had  been  condemned 
by  proper  legal  proceedings  for  the  public  use  of  putting  in  a  water 
pipe,  and  the  men  were  rightfully  there.    The  daughter,  however, 
attempted  to  resist  by  force  their  entry,  and  as  a  result  of  the 
fi'ight  and  nei'vous  shock  illness  ensued  impairing  her  health.    The 
court  denied  a  recovery  on  the  ground  that  no  wrongful  act  had 
been  done  against  her;  that  in  mailing  such  resistance  she  was  the 
wrongdoer,  and  must  bear  the  consequences  to  herself  legally  re- 
sulting therefrom.    The  courts  have  frequently  gone  far  to  find 
tlie  wrongful  act  against  the  injured  party.    For  example.  In  Hill 
V.  Kimball,  76  Tex.  210,  the  plaintiff  was  a  married  woman,  well 
advanced  in  pregnancy,  and  was  a  tenant  on  the  defendant's  land. 
The  defendant  knew  her  condition,  and  that  any  undue  excitement 
was  likely  to  cause  serious  injury  to  her  health.    Notwithstanding 
this,  he  came  to  the  place,  and  in  the  yard,  in  the  immediate  pres- 
ence of  the  wife,  he  assaulted  two  negroes  in  a  boisterous  and  vio- 
lent manner,  which  so  frightened  the  wife  as  to  eventually  produce 
a  miscarriage  and  otherwise  impair  her  health.    An  action  was  sueh 
tained,  the  court  saying  that  it  was  for  the  jury  to  determine 
whether  such  conduct  was  negligent  toward  the  pregnant  woman, 
and  whether  a  reasonably  prudent  man  would  have  anticipated  the 
danger.    Yoakum  v.  Kroeger  (Tex.  Civ.  App.,  Oct.  10,  1894),  27  S. 
W.  Rep.  953,  is  another  close  case.     Here  the  cars  of  a  railroad 
company  were  run  ofiC  a  switch  into  the  plaintiff's  yard,  and  within 
a  few  feet  of  her  house,  and  though  she  was  not  actually  touched 
she  was  so  frightened  as  to  cause  great  illness.    An  action  was 
sustained.    It  appears  that  the  defendant's  cars  had  run  off  the 
track  on  four  previous  occasions  and  into  the  plaintiff's  yard,  and 
the  defendant  knew  of  this  and  had  been  requested  to  prevent  a 
recurrence  of  the  danger,  but  nothing  was  done  until  after  the  ac- 
cident in  question.     If  the  decision  is  correct,  it  must  be  on  the 
ground  that  the  defendant  had  full  knowledge  of  the  danger  to  the 
plaintiff  and  that  an  accident  was  likely  to  occur,  and  a  failure  to 
take  any  steps  to  prevent  It  constituted  negligence  as  against  the 
plaintiff.    The   presence  of  these  facts  renders   this    case    distin- 
guishable from  the  similar  case  of  Ewing  v.  Pittsburgh  etc.  Ry.  Co., 
147  Pa.  St.  40,  30  Am,  St.  Rep.  700,  where  the  railway    collision 
''threw  the  defendant's  cars  upon  the  plaintiff's    premises,    causing 
great  fright  to  her.   which  resulted  in  permanent  impairment  of 
health.    In  this  case  no  recovery  was  allowed. 

We  have  already  noticed  those  cases  where  a  passenger  on  a 
railroad  train  is  caiTied  beyond  his  destination  and  put  off  at  some 
other  point  under  circumstances  likely  to  cause  fright,  and  which 
do  cause  fright  resulting  in  bodily  injury.  These  cases  In  reality 
sustain  the  doctrine  that  a  negligent  act  directed  against  a  person, 
which  results  in  fright  and  consequent  illness,  may  form  the  basis 
of  an  action  although  no  contemporaneous  injury  results.  Thus,  in 
Stutz  v.  Chicago  etc.  By.  Co.,  73  Wis.  147,  9  Am.  St.  Rep.  760,  it 
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was  held  that  a  passenger  could  recover  for  fright,  In  an  action 
against  a  railroad  company  for  damages  caused  by  the  wrongful 
act  of  the  conductor  in  directing  her  to  leave  the  train  at  a  place 
of  danger,  where  the  conductor  knew  of  the  danger.  The  wrong- 
ful act  here  was  the  negligence  of  the  conductor  in  directing  the 
plaintiff  to  leave  the  cars  at  a  place  of  known  danger.  In  some 
other  cases  of  the  same  character  the  basis  of  the  action  seems  to 
be  the  breach  of  the  contract  of  carriage:  Houston  etc.  R.  R.  Co. 
v.  McKeuzle  (Tex.  Civ.  App.,  June  5,  1897),  41  S.  W.  Rep.  831; 
Missouri  Pac.  Ry.  Co.  v.  Kaiser,  82  Tex.  144.  In  either  case, 
however,  there  Is  a  wrongful  act  as  against  the  plaintiff,  and 
If  fright  followed  by  physical  injury  results,  a  recovery  may 
be  had.  In  lUinois  Cent.  R.  R.  Co.  v.  Latimer,  28  IlL  App.  552, 
affirmed  in  128  111.  lt>3,  a  child  six  years  old  was  put  off  a  train  at 
a  place  other  than  a  station  and  told  to  walk  back  to  the  station. 
The  child  suffered  such  a  fright  and  shock  as  to  permanently  Im- 
pair her  health,  and  a  recovery  was  allowed  for  this  injury,  though 
there  was  no  contemporaneous  physical  Injury.  This  case  may 
seem  to  be  In  conflict  with  the  other  Illinois  cases  which  deny  a 
recovery  for  fright  and  Its  consequences  In  the  absence  of  a  con- 
temporaneous Injury.  Here,  however,  the  tender  age  of  the  child 
rendered  the  act  of  the  conductor  the  proximate  cause  of  the  injury; 
the  fright  of  the  child  and  its  consequences  were  such  results  as 
would  naturally  and  reasonably  follow  the  conductor's  negligent  act, 
and  which  he  could  reasonably  anticipate  as  a  result.  Besides,  the 
conductor  acted  with  wanton  disregard  of  the  child's  rights,  and 
such  conduct  never  requires  contemporaneous  Injury.  This  case, 
therefore,  is  not  an  authority  for  the  bald  proposition  that  there  can 
be  a  recovery  for  mere  fright  which  Is  followed  by  physical  injury, 
where  the  defendant  has  been  guilty  of  some  wrongful  act  toward 
the  person  Injured. 

Fear  of  Injury  to  Anoiher  is  not  such  a  consequence  of  the  negligent 
\cX  of  a  defendant  as  will  form  a  basis  for  recovery.  The  only  fear 
»nd  mental  anxiety  for  which  a  recovery  Is  allowed  Is  that  which 
it  endured  by  a  person  as  a  consequence  of  the  Injury  to  him  and 
of  the  danger  In  which  he  Is  placed.  Anxiety  of  mind  about  the 
8a«ty  of  others  who  may  be  In  danger  of  Injury  from  the  same 
catte  cannot  be  considered:  Keyes  v.  Minneapolis  etc.  Ry.  Co.,  36 
Mini.  290.  The  plaintiff  Is  restricted  to  the  mental  anguish  which 
emauites  from  the  wrong  done  himself,  and  cannot  be  extended  to 
that  vhich  he  may  experience  in  contemplating  the  suffering  and 
dange  of  others:  Pullman  etc.  Co.  v.  Trimble,  8  Tex.  Civ.  Api».  335. 
8o  wUre  a  defendant  was  blasting  rock  near  the  plaintiff's  house, 
and  th  plaintiff  was  not  in  a  place  of  danger  but  hw  mother  was, 
extremi  fright  and  anxiety  of  the  plaintiff  about  her  mother  at 
the  ilmtthe  blast  went  off  and  afterward,  which  fright  resulted  In  a 
permanet  injury  to  her  health,  rauuut  form  the  basis  for  a  recov- 
ery: Mahney  t.  Dankwart,  108  Iowa,  821.    The  court  here  said  that 
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the  plaintiff's  fright  and  her  subsequent  condition  were  not  caused 
by  the  blast,  but  were  induced  by  her  apprehension  for  her  mother's 
safety. 

To  permit  a  recovery  for  mental  anxiety  respecting  the  safety 
of  others  would  seem  to  be  placing  no  limit  whatever  on  the  rule 
allowing  a  recovery  for  mental  suffering.  As  was  pointed  out  in 
Hyatt  V.  Adams,  16  Mich.  180,  if  a  husband  were  allowed  to  sue 
for  mental  anguish  on  account  of  his  wife's  suffering,  there  was  no 
reason  why  every  other  relative  or  even  a  neighbor  should  not  be 
accorded  the  same  right.  "These  considerations  show  the  propriety 
and  good  sense  of  the  rule  which  restricts  the  right  of  action  for 
mental  suffering  to  the  person  who  has  received  the  physical  in- 
jury." There  was  no  element  of  fright  involved  in  this  case,  but 
the  principle  is  the  same.  The  fear  and  anxiety  which  an  injured 
man  experiences  that  he  would  leave  his  wife  and  children  in  a  de- 
pendent and  helpless  condition  cannot  be  considered  in  estimating 
the  damages  suffered  by  such  Injured  person:  Atchison  etc.  R,  R. 
Co.  V.  Chance,  57  Kan.  40;  Texas  etc.  Ry.  Co.  v.  Douglass,  69  Tex. 
694.  Such  fear  and  apprehension  as  to  the  future  of  one's  family 
are  not  natural  results  of  the  injury,  but  depend  upon  the  financial 
condition  and  social  relations  of  the  injured  man. 

An  Injury  to  Property  which  causes  fright  and  results  in  illness 
generally  furnishes  no  ground  for  recovery,  in  the  absence  of  a  con- 
temporaneous physical  injury.    Thus,  in  an  action  to  recover  dam- 
ages for  injury  to  real  estate  by  blasting,  the  mental  anxiety  of  the 
plaintiff  for  the  personal  safety  of  himself  and  his  family  is  not 
a  proper  element  of  damages:  Wyman  v.  Leavitt,  71  Me.  227,  36 
Am.  Rep.  303.     Fox  v.  Borkey,  126  Pa.  St.  164,  is  a  similar  case 
where  blasting  frightened  the  plaintiff,  aa  a  result  of  which  her 
health  became  impaired.    And  where  a  defendant  threw  a  stone 
through  a  window  with  the  sole  intent  of  injuring  the  house,  not 
knowing  that  the  plaintiff  was  in  the  room,  and  having  no  inteo- 
tion  of  frightening  or  of  injuring  her,  it  was  held  that  she  could  n#t 
recover  for  the  fright  and  the  consequent  injury    to    her    health 
which   she  suffered:   White  v.   Sander,  168  Mass,   206.    Certairly, 
where  the  action  is  brought  to  recover  for  an  injury  to  proptfty, 
and  the  acts  do  not  show  either  a  willful  or  a  negligent  wroig  as 
against  the  plaintiff,  any  fright  or  mental  anxiety  which  she  may 
suffer,  though  it  results  in  physical  illness,  cannot  be  considered  in 
estimating  the  damages:  Donahoo  r.  Scott  (Tex.  Civ.  App.  Mach  12, 
1805),  30  S.  W.  Rep.  385.    But  a  forcible  trespass  may  be  Accom- 
panied by  such  aggravating  circumstances  as  to  justify  a  rcovery 
for  the  fright  and  consequent  illness  which  ensues.    Thup  where 
thirteen  men,  one  of  whom  carried  a  gun,  unlawfully  entred  the 
plaintiff's  property  to  dig  a  ditch,  and  the  display  of  foro  was  in- 
tended to  intimidate  the  occupants,  and  the  plaintiff's  ^ife,  who 
attempted  to  stop  them,  became  sick  from  the  fright  ^d  excite- 
ment caused  by  the  treatment  she  received,  evidence  of  tie  injuries 
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sustained  by  her  was  held  to  be  admissible  In  a  suit  to  recover  for 
the  forcible  trespass:  Bazzo  v.  Varni,  81  Cal.  289. 

In  those  jurisdictions  where  a  contemporaneous  personal  Injury 
Is  required  to  sustain  a  recovery  for  fright.  It  Is  clear  that  a  mere 
injury  to  property  is  not  such  an  Injury  as  will  authorize  a  recovery 
for  the  fright  which  may  accompany  the  damage  to  the  property  in 
a  suit  for  personal  injuries.  But  where  a  coucurrent  personal  In- 
jury is  not  required,  it  would  seem  that  an  injury  to  property  which 
causes  fright  might  be  the  foundation  for  a  recovery  for  such  fright 
and  Its  consequences,  If  the  acts  were  negligent  or  willful  as 
against  the  one  so  suffering.  Thus,  we  have  already  seen  that 
where  the  defendant's  cars  had  run  off  the  track  onto  the  plalntiff'a 
property,  and  the  only  injury  at  the  time  was  to  property,  the  plain- 
tiff, in  an  action  for  personal  injuries,  was  allowed  to  recover  for 
her  fright  and  subsequent  Illness,  the  acta  of  the  defendant  being 
negligent  as  to  her:  Yoakum  t.  Kroeger  (Tex.  CUt.  Ayp.,  Oct  10, 
1891).  27  S.  W.  Rep.  953. 
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[98  Texas,  279.] 

HOMESTEAD— GARDEN  NOT  CONNECTED  WITH  THE 
RESIDENCE  LOT.— A  lot  which  Is  used  for  the  purpose  of  raising 
vegetables,  berries,  and  fruits  for  the  consumption  of  the  family  is 
a  part  of  the  residence  homestead,  although  it  is  not  connected 
with  or  appurtenant  to  the  residence  lot  but  is  situated  in  a  distant 
part  of  the  city. 

F.  M.  Brantley,  for  the  appellant. 

Graham  &  Turner,  for  the  appellees. 

*^®  The  majority  and  dissenting  opinions  of  the  court  of  civil 
appeals,  sent  up  with  the  certiilcnte  of  dissent  herein,  were  as 
follows: 

MAJORITY    OPINION. 

**HUNTER,  A.  J.  This  was  a  suit  instituted  in  the  dis- 
trict court  of  Montagne  county  on  the  twenty-eighth  day 
of  June,  1898,  by  appellee  against  W.  R,  Pierson,  constable  of 
precinct  No.  4,  Montague  *****  county,  and  A.  J.  Anderson, 
appellant,  to  enjoin  the  sale  by  said  constable  of  a  tract  of  land 
situated  in  the  town  of  Bowie,  in  said  Montague  county,  un- 
der an  execution  issued  out  of  the  justice's  court  of  precinct 
No.  1,  Tarrant  county,  upon  a  judgment  rendered  therein  in 
favor  of  A.  J.  Anderson  against  S.  A.  Sessions.  The  ground 
on  which  the  sale  was  sought  to  be  enjoined  was  that  the  pr(.p- 
erty,  consisting  of  about  two  acres,  constituted  part  of  the 
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residence  homestead  of  appellee  and  his  family,  and  as  such 
was  exempt  from  such  sale;  that  while  it  was  detached  from 
the  dwelling  of  appellee,  yet  by  reason  of  its  cultivation,  use, 
etc.,  it  constituted  part  of  the  residence  homestead  of  appellee. 

"Appellant  Anderson  and  the  constable  answered  by  general 
demurrer  and  special  exception,  admitting  the  existence  of  the 
judgment  in  the  justice's  court  mentioned,  as  well  as  the  issu- 
ance and  levy  of  the  execution  mentioned  therefrom  on  the 
property  in  question,  but  denying  that  the  property  levied  upon 
was  exempt  or  constituted  any  part  of  the  homestead  of  ap- 
pellee or  his  family.  They  further  averred  that  appellee  ac- 
quired the  property  in  question  simply  for  purposes  of  specu- 
lation, and  so  held  the  same  at  the  time  of  the  levy  in  ques- 
tion, and  not  for  the  purpose  of  a  homestead  at  all,  and  that 
the  claim  of  appellee  that  the  same  constituted  any  part  of  his 
homestead  was  a  mere  pretense,  a  fraud,  and  a  sham,  sought 
to  be  asserted  with  the  fraudulent  intent  of  preventing  the 
just  seizure  and  subjecting  of  the  property  toward  the  satisfac- 
tion of  his  just  debts. 

"The  case  was  tried  by  the  court  without  a  jury,  and  judg- 
ment was  rendered  perpetuating  the  injunction,  the  court  be- 
low finding  that  the  lot  in  question  was  part  of  the  residence 
homestead  of  appellee;  and  from  this  judgment  this  appeal  is 
taken. 

[The  facts  found  by  the  district  judge  are  stated  in  the  opin- 
ion of  Chief  Justice  Gaines.] 

281  "rp^  ^Yiis  we  add  another  point  from  the  statement  of 
facts — that  the  appellee's  business  or  occupation  was  that  of 
a  drummer  or  traveling  salesman,  and  had  been  for  eight  years 
previous  to  the  levy,  and  the  lot  in  question  was  not  claimed 
as  his  business  homestead,  but  as  part  of  his  residence  home- 
stead, and  that  the  two  lots  were  situated  in  different  parts  of 
the  city  altogether,  the  one  in  controversy  having  been  acquired 
several  years  after  the  establishment  of  his  home  on  the  other. 

"Upon  the  facts  found  by  him  the  learned  district  judge  filed 
the  following  conclusion  of  law:  'From  the  foregoing  findings 
of  fact  I  conclude,  as  a  matter  of  law,  that  the  premises  in 
controversy  at  the  time  of  the  levy  of  said  ex'ecution  thereon 
constituted  a  part  of  the  homestead,  of  plaintiff  and  his  family, 
being  used  for  the  purposes  of  a  home,  and  hence  that  the 
same  was  exempt  from  such  levy.' 

"The  contention  of  appellant  is:  1.  That  the  lot  was  not  be- 
ing used  for  the  purposes  of  a  home ;  that  the  products  thereof. 
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though  used  only  by  the  family  for  their  maintenance  and 
pleasure,  were  not  necessary  to  the  use  of  the  mansion  or  home, 
as  a  home,  nor  did  they  or  the  lot  contribute  to  the  proper 
use  or  enjoyment  of  such  mansion  or  home,  though  they  may 
have  contributed  to  the  support  of  the  family;  and  2.  Thafc 
the  lot  was  not  connected  with  or  appurtenant  to  the  resident 
lot,  but  was  about  half  a  mile  distant  therefrom;  that  its  use 
was  in  no  way  essential  to  the  proper  occupancy,  use,  or  enjoy- 
ment of  the  home  by  appellee  or  his  family. 

"We  cannot  agree  with  appellant  in  his  contentions.  Our 
constitution  provides:  'The  homestead  in  a  city,  town,  or  vil- 
lage shall  consist  of  lot  or  lots,  not  to  exceed  in  value  five  thou- 
sand dollars  at  the  time  of  their  designation  as  the  homestead, 
without  reference  to  the  value  of  any  improvements  thereon; 
provided  that  the  same  shall  be  used  for  the  purposes  of  a 
home  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  the  family':  Const.  1876,  art.  16,  sec.  51. 

"This  provision  does  not  require  that  the  lots  shall  be  con- 
nected with  each  other,  or  even  that  they  shall  be  near  to 
each  other,  but  only  that  they  must  be  within  the  city,  town, 
or  village  limits.  Nor  does  it  require  ****  that  they  should  be 
necessary  or  essential  to  the  occupancy,  use,  or  enjoyment  of 
the  mansion  house,  but  only  that  they  be  used  for  the  purposes 
of  a  home. 

"The  case  of  Iken  v.  Olenick,  42  Tex.  196,  is  relied  on  by 
appellant  to  show  that  the  lot  must  be  contiguous  to  the  resi- 
dence lot.  But  that  decision  was  rendered  in  1875,  under  the 
constitution  of  1809,  which  contained  no  such  provision  relating 
to  the  use  of  the  lots  for  the  purposes  of  a  home  as  is  con- 
tainer! in  our  present  constitution  of  1876.  The  constitution 
under  which  that  decision  was  rendered  provided  for  the  ex- 
emption from  forced  sale  as  the  homestead  of  'any  city,  town, 
or  village  lot  or  lots  not  to  exceed  five  thousand  dollars  in 
value,'  but  that  decision  was  made  to  turn  on  Worcester's 
definition  of  the  word  'homestead' — 'The  place  of  the  house; 
a  mansion  house  with  the  adjoining  land';  and  following  this 
definition  our  supreme  court  as  then  constituted  overruletl  a 
line  of  decisions  running  back  for  nearly  twenty  years  which 
were  more  liberal  to  the  family,  as  they  allowed  as  part  of  the 
homestead  the  lot  upon  which  the  husband  carried  on  his  busi- 
ness to  support  his  family,  as  well  as  all  others  occupied  by 
the  family,  not  exceeding  two  thousand  dollars  in  value,  al- 
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though  disconnected  and  remote  from  the  residence  lot:  Pry  or 
V.  Stone,  19  Tex.  373,  70  Am.  Dec.  341. 

"In  the  case  last  cited,  Chief  Justice  Hemphill,  construing 
our  constitution  of  1845,  which  exempted  'any  town  or  city  lot 
or  lots,  in  value  not  to  exceed  two  thousand  dollars/  said:  'It 
allows  any  number  of  lots,  not  to  exceed  two  thousand  dollars, 
and  it  cannot  be  material  how  many  or  how  far  or  how  near 
or  remote  from  each  other  may  be  the  lots  occupied  for  the 
convenience  of  the  family  and  for  the  prosecution  of  the  busi- 
ness or  employment  of  its  head  or  members.' 

"Thus  the  people  of  Texas  understood  their  homestead  laws 
for  two  decades,  and  seem  to  have  been  contented  and  happy, 
when  the  decision  in  Iken  v.  Olenick,  42  Tex.  196,  suddenly 
made  its  appearance  in  their  reports,  and  in  less  than  twelve 
months  from  the  rendition  thereof  a  convention  of  delegates 
from  the  people  were  met  in  Austin  and  had  framed  the  pres- 
ent constitution,  in  which,  in  our  opinion,  they  in  unmistak- 
able terms  framed  a  homestead  law  exactly  in  accord  with 
Chief  Justice  Hemphill's  decision,  overruling,  as  it  were,  the 
decision  in  Iken  v.  Olenick,  42  Tex.  196,  and  confirming  that 
in  Pryor  v.  Stone,  19  Tex.  373,  70  Am.  Dec.  341.  So  that 
now,  whatever  may  have  been  Mr.  Worcester's  definition  of  the 
word  ^homestead,'  the  people  of  Texas  have  made  a  definition  of 
their  own  and  have  declared  that  the  homestead  in  a  city,  town, 
or  village  shall  consist  of  lot  or  lots,  in  whatever  portion  of 
the  town  situated,  whether  near  to  each  other  or  remote,  not 
to  exceed  in  value  five  thousand  dollars,  provided  they  be  used 
either  for  the  purposes  of  a  home  or  as  a  place  to  exercise  the 
calling  or  business  of  the  head  of  a  family. 

"Following  the  adoption  of  that  constitution  came  in  1881 
the  decision  in  Arto  v.  Maydole,  54  Tex.  247,  where  our  su- 
preme court,  in  construing  the  clause  defining  an  urban  home- 
stead, said:  'The  question  is  not  whether  any  portion  of  this 
adjoining  block  may  have  been  ^**®  a  necessity  or  a  mere  con- 
venience to  the  enjoyment  of  the  homestead,  but  whether  in 
fact  it  was  a  part  of  the  homestead.  If  it  was,  the  fact  that 
it  may  have  been  used  as  an  approach  to  the  mansion  or  for 
the  purpose  of  ornamentation  or  pleasure  grounds  only  would 
not  defeat  it  of  the  homestead  protection.' 

"In  1882  the  case  of  Brooks  v.  Chatham,  57  Tex.  33,  was  de- 
cided, where  the  clause  of  the  constitution  defining  the  rural 
homestead  was  construed.  That  clause  provides  that  the  coun- 
try homestead  'shall  consist  of  not  more  than  two  hundred 
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acres  of  land,  which  may  be  in  one  or  more  parcelg,  with  the 
improvements  thereon/  and  the  court  held  that  the  clause  im- 
mediately following  the  definition  of  an  urban  homestead,  ta 
wit,  'provided  the  same  shall  be  used  for  the  purposes  of  a 
home,'  applied  to  the  parcels  of  land  claimed  as  a  rural  home- 
€tead  the  same  as  it  did  to  the  lot  or  lots  claimed  as  a  city 
homestead;  and  it  was  further  said  by  the  distinguished  jurist 
who  wrote  that  opinion  that  the  parcel  claimed  might  be  sit- 
uated eight  or  ten  miles  from  the  home  place,  if  its  use  was 
such  as  to  designate  it  as  part  of  the  home. 

"In  1883  the  same  court  held  in  MoJlenka  ▼.  Downing,  59  > 
Tex.  40,  that  the  use  of  a  town  or  city  lot  for  a  garden  'fixed 
upK)n  it  the  homestead  character*;  and  this,  too,  in  a  case  where 
the  lot  was  separated  by  a  fence  and  the  homestead  had  been 
designated  in  writing  for  the  purpose  of  securing  a  loan,  ex- 
cluding the  garden,  upon  which,  with  other  property,  the  mort- 
gage was  given. 

"In  1884  the  same  court,  in  the  case  of  Jacobs  t.  Hawkins, 
63  Tex.  4,  said:  'If  there  be  an  actual  use  of  property  as  for 
a  homestead  purpose,  although  it  be  detached  from  the  lot  on 
which  the  residence  or  mansion  house  stands,  then  it  is  not 
necessary  that  some  open  assertion  or  claim  to  it  as  part  of 
the  homestead  be  made,  otherwise  than  as  such  claim  is  evi- 
denced by  the  use.' 

"Following  this  decision,  in  the  year  1885,  the  case  of  Axer 
v.  Bassett,  63  Tex.  548,  was  decided,  where  the  two-acre  lot 
claimed  as  part  of  the  urban  homestead  was  one  hundred  yards 
from  the  residence  lot,  but  was  used  for  a  rye  and  barley  patch 
and  to  pasture  cows  and  horses  on,  iind  it  was  held  to  be  part 
of  the  homestead  because  used  for  the  purposes  of  the  horn  . 

"We  think  that  the  use  of  a  lot  for  the  purpose  of  raisin rr 
garden  vegetables,  berries,  and  fruits  for  the  family  table  is 
one  of  the  uses  to  which  home  lots  are  usually  devoted.  It 
is  a  garden,  as  the  term  is  understood  amon?  Texans,  and  a 
garden  in  a  Texas  town  or  village  is  considered  as  much  a  part 
of  the  home  as  the  front  yard  or  the  back  yard  or  the  stables 
and  horse  lot,  and  the  writers  of  our  constitution  must  have 
BO  understood  it  and  intended  it:  Waggoner  y.  Haskell,  89  Tex. 
435.  If  the  lot  adjoined  the  residence  lot,  used  as  it  is,  though 
divided  from  it  by  a  high  wall  or  fence,  would  anyone  contend 
that  it  was  not  a  part  of  the  homestead?  Certainly  not.  And 
why  would  it  be  ?  Simply  because  it  was  used  for  the  purposes 
of  a  home,  and  not  because  it  was  contiguous. 
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***  "Then  if  a  garden  is  a  home  use,  one  that  would  pro- 
tect it  if  adjoining  the  residence  lot,  as  held  in  Medlenka  v. 
Downing,  59  Tex.  40,  we  can  see  no  reason  why  the  same  use 
will  not  protect  it  though  situated  across  the  street,  as  in 
Jacobs  V.  Hawkins,  63  Tex.  4,  or  across  ten  streets,  or  anywhere 
else  in  the  town,  city,  or  village.  It  might  not  be  as  convenient 
a  homestead,  thus  scattered  from  suburb  to  suburb,  but  proba- 
bly the  best  the  poor  drummer  would  be  able  to  own.  He 
might  not  be  able  to  own  the  lot  adjoining  his  residence  to 
use  for  a  garden,  because  of  its  great  value  for  building  pur- 
poses, but  could  buy  one  in  the  suburbs  of  the  town  larger 
and  perhaps  better  adapted  for  a  garden,  and  thus  add  a  few 
comforts  to  his  home.  If  play  grounds  and  shady  parks  with 
graveled  walks  used  only  for  pleasure  or  ornamentation  are 
protected,  because  used  for  the  purposes  of  a  home,  we  think 
that  a  little  garden  spot,  although  in  a  distant  suburb  of  the 
town,  would  not  be  an  improper  or  an  unreasonable  addition 
to  the  homestead,  where  it  is  used  for  the  purpose  of  supply- 
ing the  home  table  with  the  necessaries  and  comforts  of  life; 
for  the  children  of  the  poor  must  eat,  though  they  may  not 
have  much  time  to  play. 

"It  is  contended  also  that  because  when  he  bought  the  lot 
he  intended  to  build  a  residence  on  it  when  he  got  able,  and 
has  since  only  used  it  as  a  garden,  this  would  render  it  liable 
to  execution.  But  we  are  also  constrained  to  differ  from  this 
view.  Both  are  homestead  purposes,  and  shifting  the  uses  of 
the  lot  from  one  homestead  purpose  to  another  does  not  con- 
stitute an  abandonment  nor  deprive  the  lot  of  its  homestead 
character:  See  Axer  v.  Bassett,  63  Tex.  548. 

"Finding  no  error  in  the  judgment,  it  is  affirmed.** 

DISSENTING   OPINION. 

"STEPHENS,  A.  J.  It  is  not  pretended  that  the  lot  m  con- 
troversy, consisting  of  about  two  acres  and  used  as  a  garden 
for  appellee's  family,  was  exempt  as  a  place  to  exercise  his 
calling  or  business,  which  was  'that  of  a  traveling  man,'  but 
the  exemption  is  claimed  upon  the  sole  ground  that  the  same 
was  'used  for  purposes  of  a  home.' 

"The  case  made  by  the  undisputed  evidence  is  this:  About 
^iglit  years  before  the  trial  appellee  acquired  a  homestead  in 
the  southeastern  part  of  the  town  of  Bowie,  upon  a  lot  seventy 
hy  one  hundred  and  forty  feet,  where  he  has  ever  since  resided 
with  his  family,  the  improvements  on  this  lot  consisting  of  a 
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dwelling-liouse,  bam,  cow  lot,  etc.  About  five  years  later  he 
purchased  the  two-acre  lot  in  controversy  in  the  northern  part 
of  the  town  and  distant  a  half  mile  or  more  from  his  residence, 
with  the  intention  of  building  and  moving  on  it  'when  he  got 
able  to  do  so,'  or  when  he  could  sell  the  place  where  he  lived 
in  the  southeast  part  of  the  town.  With  this  in  view  he  had 
it  fenced  and  planted  with  fruit  trees,  grape  vines,  and  black- 
berries. He  also  caused  it  to  be  cultivated  in  vegetables  of 
various  kinds  each  year  thereafter,  which  were  used  by  his  ^** 
family  *in  home  consumption.'  Both  lots  are  situated  within 
the  corporate  limits  of  Bowie,  a  town  of  three  thousand  five 
hundred  or  four  thousand  people,  but  in  different  parts  of  the 
town  altogether.  'The  territory  intervening  is  cut  up  into 
streets  and  lots  and  blocks,  and  is  pretty  well  built  up  with 
residences  and  settled  up.' 

"The  constitution  of  this  state  exempts  the  homestead  of  the 
family  from  execution,  and  provides  that  an  urban  homestead 
'shall  consist  of  a  lot  or  lots  not  to  exceed  in  value  five  thou- 
sand dollars  at  the  time  of  their  designation  as  a  homestead, 
■without  reference  to  the  value  of  any  improvements  thereon, 
provided  that  the  same  shall  be  used  for  the  purposes  of  a 
home,  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family.* 

"In  Waggener  v.  Haskell,  89  Tex.  435,  it  was  held  that  this 
constitutional,  definition  of  the  homestead  was  intended  to  set- 
tle the  previous  conflict  of  judicial  construction  upon  that 
question,  it  having  first  been  decided,  as  expressed  in  the  opin- 
ion of  Chief  Justice  Hemphill  in  Pr}'OT  v.  Stone,  19  Tex.  371, 
70  Am.  Dec.  341,  that  the  homestead  might  include,  besides 
the  place  of  residence,  *a  place  where  the  head  or  members 
may  pursue  such  business  or  avocation  as  may  be  necessary 
for  the  support  and  comfort  of  the  family,*  though  remote 
from  the  place  of  residence;  but  in  the  opinion  of  Justice 
Moore  in  Iken  v.  Olenick,  42  Tex.  195,  the  exemption  beyond 
the  'mansion  house'  was  restricted  to  *the  land  which,  from  its 
use,  as  well  as  its  contiguity,  it  is  to  be  supposed  was  intended 
to  be  exempted  from  the  demands  of  creditors,  as  part  and 
parcel  of  the  land  connected  with  and  necessary  for  the  use 
r.nd  enjoyment  of  the  mansion  house,'  thus  excluding  the  place 
of  business,  if  not  otherwise  a  part  of  the  homestead. 

"In  this  connection  it  may  not  be  amiss  to  quote  from  Thomp- 
son on  Homesteads  and  Exemptions,  section  120,  page  105, 
the  following  cliaracteristic  comment:  *We  shall  also  see  that 
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the  doctrine  of  the  early  Texas  cases — ^that  a  man  can  have  a 
homestead  scattered  all  over  a  town,  regardless  of  intervening 
streets,  alleys,  lots,  or  blocks — has  been  exploded  in  that  state, 
denied  in  Kansas,  and  cannot  be  regarded  as  sound  law  any- 
where/ 

"Says  Justice  Denman  in  Waggener  v.  Haskell,  89  Tex.  435, 
referring  to  the  above  quotation  from  the  constitution:  'It  will 
be  observed  that  the  first  proviso  includes:  1.  Land  used  for 
the  purposes  of  a  home,  as  indicated  in  the  opinon  of  Justice 
Moore;  and  2.  Land  used  as  a  place  to  exercise  the  calling  or 
business  of  the  head  of  a  family,  as  contended  by  Chief  Justice 
Hemphill/ 

"The  plain  meaning  of  the  constitutional  definition  then  is, 
that  the  lot  or  lots  claimed  to  be  exempt  must,  first  of  all, 
be  designated  as  the  homestead,  either  residence  or  business 
or  both,  and  if,  as  in  this  case,  only  a  residence  homestead 
is  claimed,  the  definition  given  by  Judge  Moore,  and  not  that 
of  Chief  Justice  Hemphill,  should  apply.  It  therefore  seems 
to  me  that  the  lot  in  question,  besides  being  acquired  and 
designated  for  a  different  purpose,  was  not  so  situated  and  used 
^*®®  in  connection  with  the  'mansion  house'  as  to  make  it  'ap- 
pendant to  and  part  thereof,*  it  being  entirely  too  remote  from 
the  residence  for  'it  to  be  supposed'  that  it  'was  intended  to  be 
exempted  from  the  demands  of  creditors,  as  part  and  parcel 
of  the  land  connected  with  and  necessary  for  the  use  and  enjoy- 
ment of  the  mansion  house/  It  cannot  fairly  be  said  in  such 
ease  to  have  been  used  for  the  purposes  of  a  home,  however 
beneficial  its  use  may  have  been  to  the  family,  and  whatever 
might  be  the  effect  of  such  use  were  the  lot  in  the  vicinity  of 
the  'mansion  house/  so  as  to  be  appurtenant  thereto. 

"In  my  opinion,  the  separated  lots  in  a  town  or  city  exempted 
by  the  constitution  as  the  place  and  for  the  purposes  of  the 
home  should  be  situated  at  least  approximately  together,  and 
not,  as  in  this  instance,  a  half  mile  apart  and  on  opposite  sides 
of  the  town — in  totally  different  neighborhoods.  It  was  this 
anomalous  idea  of  a  home  'scattered  far  and  wide'  which  our 
supreme  court  repudiated  in  Iken  v.  Olenick,  42  Tex.  195,  the 
governing  principle  being  thus  further  stated  in  that  case: 
'The  visible  occupation  of  the  homestead,  or  mansion  house,  or 
lands  adjoining  or  in  actual  use,  as  appendant  to  and  part 
thereof,  is  notice  to  creditors  and  purchasers  dealing  with  the 
husband/ 
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"The  correctness  of  that  decision  has  never  since  been  ques- 
tioned, as  it  is  undoubtedly  sound  and  in  line  with  the  authori- 
ties everywhere,  but  the  latest  expression  of  our  supreme  court 
is  to  the  effect  that  it  has  received  constitutional  Banction, 
though  the  constitution  went  further  and  exempted,  in  addi- 
tion, as  the  place  of  business  what  was  held  not  to  be  exempt 
in  Iken  ▼.  Olenick,  42  Tex.  195,  as  a  part  of  the  home  prem- 
ises: Waggener  v.  Haskell,  89  Tex.  435;  Thompson  on  Home- 
steads and  Exemptions,  sec.  127. 

"What  was  said  by  Judge  Stayton  in  Brooks  T.  Chatham,  67 
Tex.  31,  was  with  reference  to  a  rural  homestead,  and  it  will 
be  observed  that  the  proviso  above  quoted  from  section  51,  ar- 
ticle 16,  of  the  constitution  applies  as  well  to  the  parcels  of 
land  in  the  country  as  to  the  lots  of  land  in  a  town  or  city; 
that  is,  one  or  more  parcels  of  the  land  constituting  the  home- 
stead in  the  country,  if  not  used  for  the  purposes  of  a  home, 
may  still  be  exempt  as  the  place  to  exercise  the  calling  of  the 
head  of  the  family,  that  of  farming  and  the  like.  Hence  it  is 
immaterial  that  such  parcel  or  parcels  may  be  remote  from  that 
upon  which  is  situated  the  dwelling-house  and  home  of  the  fam- 
ily. The  homei?tea(ler  still  gets  the  substantial  benefit,  it  is 
true,  of  the  doctrine  of  the  early  Texas  cases  which  was  repu- 
diated in  Iken  v,  Olenick,  42  Tex.  195,  but  it  is  under  the  con- 
stitutional provision  exempting  the  place  to  exercise  the  calling 
or  business  of  the  head  of  the  family,  and  not  that  exempting 
what  is  designated  and  used  merely  for  the  purposes  of  a  home. 

"As  the  business  of  a  'traveling  man'  or  'drummer*  is  of  such 
nature  as  not  to  admit  of  a  place  for  its  exercise,  he  is  without 
the  pale  of  the  provision  exempting  a  place  of  business.  His 
homestead  exemption  is  not  broader,  therefore,  than  that  cov- 
ered by  the  definition  in  Iken  ▼.  Olenick,  42  Tex.  195,  for  he 
can  only  have  what  for  the  sake  of  convenience  is  termed  *®^ 
^he  residence  homestead.  Nor  does  the  law  allow  him  two 
such  homesteads,  though  in  reality  that  seems  to  be  what  is 
claimed  in  this  case;  for  the  effect  of  the  findings  of  fact,  in 
my  opinion,  is  that  the  lot  in  question,  situated  in  the  north- 
em  part  of  Bowie,  was  acquired  and  improved,  not  as  a  part 
of  the  existing  homestead  in  the  southeast  part  of  the  town, 
but  to  become  a  new  and  different  homestead  at  an  indefinite 
time  in  future,  it  being  used  in  the  meantime  for  just  such  pur- 
poses as  a  farm,  orchard,  or  garden  in  the  country  would  he 
used.     That  is,  it  was  never  dcsifrnated  by  concurrent  intention 
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and  use  as  a  part  of  the  already  established  homestead,  but  the 
use  made  of  it  in  connection  therewith  was  temporary  merely. 
*'Upon  both  of  these  grounds  I  am  constrained  to  dissent 
from  the  conclusion  of  the  majority,  and  that,  too,  notwith- 
standing the  pathetic  appeal  made  in  their  opinion  in  behalf 
of  the  'poor  drummer.'  'The  children  of  the  poor  must  eat,' 
say  they,  to  which,  without  dissenting  from  a  proposition  so 
humane  and  benevolent,  I  answer,  let  them  be  fed  by  him  who 
is  responsible  for  their  existence  in  the  world,  and  upon  whom, 
therefore,  naturally  and  justly  devolves  the  duty,  rather  than 
by  judicial  construction  at  the  expense  of  the  creditor,  who 
may,  perchance,  be  also  poor,  with  children  of  his  own  to  feod. 
If  he  is  not  equal  to  the  task,  and  the  'poor  man's  burden'  must 
be  borne  by  strangers,  then  open  wide  the  door  of  charity  and 
let  others  besides  the  creditor  in.  But  until  the  law  provides 
for  the  'poor  drummer'  some  ex:emption  in  lieu  of  a  place  to 
exercise  the  business  or  calling  of  the  head  of  the  family,  it  is 
not  within  the  province  of  the  courts  to  make  any  such  provi- 
sion merely  because  his  children  'must  eat.'  '* 

GAINES,  G.  J.    This  case  comes  to  us  upon  a  certificate  of 

dissent. 

The  suit  was  brought  by  the  appellee  against  one  Pierson, 
as  constable,  and  the  appellant,  as  plaintiff  in  ex:ecution,  to  en- 
join the  sale  of  a  certain  lot  in  the  town  of  Bowie,  upon  the 
ground  that  it  was  a  part  of  his  homestead  and  therefore  ex- 
empt from  forced  sale. 

The  case  was  tried  without  a  jury  and  the  trial  judge  found 
the  following  facts:  "As  to  matters  of  fact,  I  find  that  the 
defendant  Anderson,  in  the  justice's  court  of  Tarrant  county, 
recovered  judgment  against  the  plaintiff,  and  that  the  execution 
sought  to  be  enjoined  was  issued  upon  said  judgment  and  lev- 
ied upon  the  premises  in  controversy  as  the  property  of  plain- 
tiff, as  alleged  in  the  plaintiff's  petition. 

"I  also  find  that  plaintiff  is,  and  was  at  the  time  of  such  levy, 
a  married  man,  the  head  of  a  family  consisting  of  himself,  his 
wife,  and  three  children;  that  with  his  family  he  has  continu- 
ously resided  in  Bowie,  Montague  county,  Texas,  on  lot  8,  block 
48,  of  Stalling's  addition  to  Bowie,  which  is  seventy  by  one 
hundred  and  forty  feet,  owned  by  him  for  many  years  last  past. 
The  premises  in  controversy  are  also  situated  within  the  corpo- 
rate limits  of  said  city  of  Bowie,  from  eight  hundred  to  one 
thousand  yards  from  the  lot  on  which  **®  plaintiff  resides. 
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He  purchased  the  premises  in  controversy  in  January,  1895, 
intending,  when  he  got  able  to  do  so,  to  build  upon  it  and  move 
onto  it  with  his  family,  and  very  soon  after  his  purchase  in- 
closed the  same  with  a  fence  and  planted  a  portion  thereof  in 
fruit  trees,  and  grape  and  blackberry  vines,  and  the  next  season 
planted  the  greater  portion  of  the  remainder  in  such  trees  and 
vines.  That  during  the  year  1895  and  for  each  year  since,  in-« 
eluding  the  present  year,  he  has  cultivated  said  premises  in  gar- 
den vegetables  exclusively  for  the  use  of  himself  and  his  family, 
carrying  the  vegetables  and  fruits  raised  thereon  to  the  place 
of  his  residence  to  be  eaten  by  his  family.  He  has  never  sold 
any  of  the  products  raised  on  such  premises,  and  no  part  of  said 
premises  has  been  used,  since  plaintiff  purchased  the  same,  for 
raising  products  for  market,  but  solely  for  the  table  use  of 
plaintiff  and  family,  and  no  part  of  said  premises  has  been 
rented  out  to  any  person.  That  since  acquiring  said  premises 
plaintiff  has  not  used  any  other  piece  of  ground  as  a  garden, 
and  on  said  lot  8,  where  he  resides,  he  has  no  garden  and  no 
room  for  any. 

**The  premises  in  controversy  consist  of  about  two  acres  of 
ground,  worth  about  one  hundred  and  fifty  dollars,  and  these 
premises  together  with  said  lot  8,  on  which  plaintiff  resides,  are 
worth,  and  have  always  been  worth,  less  than  five  thousand  dol- 
lars." 

Upon  the  facts  so  found  the  court  held  the  lot  in  controversy 
exempt  and  gave  judgment  for  the  plaintiff. 

The  court  of  civil  appeals  adopted  the  findings  of  the  court 
below  and  affirmed  its  judgment,  one  of  the  judges  dissenting. 
The  question  whether,  under  the  constitution  and  laws  of  our 
state,  the  lot  in  controversy  is  to  be  deemed  a  part  of  appellee's 
homestead  and  therefore  not  subject  to  be  sold  under  execu- 
tion, is  ably  and  exhaustively  discussed  both  in  the  opinion  of 
the  court  and  in  that  of  the  dissenting  judge.  We  therefore 
deem  it  sufficient  to  say  that  we  concur  in  the  view  of  the  ma- 
jority, and  are  of  opinion  that  the  point  of  dissent  was  cor- 
rectly decided  by  the  court.  Accordingly,  our  opinion  will  be 
■0  certified. 

Affirmed. 


HOMESTEAD.— A  LOT  If  AY  BE  INCLUDED  In  a  declaratloB  of 
homestead  when  It  adjoins  the  lot  on  which  the  dwelling  of  the 
claimant  stands,  and  is  used  for  a  garden  by  his  family,  and  has 
thereon  a  well  also  used  by  them:  Arendt  v.  Mace,  70  Cal.  815,  9 
Am.  St.  Rep.  207.  A  homestead  Ineludes  whatever  lands  or  appur- 
tenances are  connected  with  the  home  und  are  convenient  for  its 
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enjoyment:  Monographic  note  to  Pryor  v.  Stone,  70  Am.  Dec.  350, 
on  wbat  may  be  exempt  as  a  homestead.  See,  also,  Brandies  v. 
Perry,  39  Fla.  172,  63  Am.  St  Rep.  164;  Hodges  t.  Winston,  95  Ala. 
614.  36  Am.  St  Rep.  241. 


SAN  ANTONIO  AND  ARKANSAS  PASS  RAILWAY  COM- 
PANY V.  SOUTHWESTERN  TELEGRAPH  AND 
TELEPHONE  COMPANY. 

[93  Texas,  813.] 

TELEGRAPH  AND  TELEPHONE  COMPANIES  —  EMI- 
NENT DOMAIN.— A  statute  which  confers  upon  telegraph  com- 
panies the  right  of  eminent  domain  in  condemnation  proceedings 
applies  to  telephone  companies,  and  authorizes  a  like  procedure  by 
telephone  companies. 

TELEGRAPH  AND  TELEPHONE  COMPANIES— TELE- 
GRAPH INCLUDES  TELEPHONE.— The  phrases  "magnetic  tele- 
graph lines"  and  "any  telegraph  lines,"  found  in  a  statute,  are 
broad  enough  to  Include  the  "telephone,"  which  is  merely  another 
method  of  communication  by  means  of  electricity. 

TELEGRAPH  AND  TELEPHONE  COMPANIES— TELE- 
GRAPH  INCLUDES  TELEPHONE— CHANGE  IN  STATUTE.— 
Although  at  the  time  a  statute  was  passed  relating  to  the  "tele- 
graph" the  "telephone"  was  not  in  the  contemplation  of  the  legis- 
lature, because  of  its  not  being  generally  known,  a  subsequent  act 
authorizing  the  creation  of  a  corporation  "for  the  construction  and 
maintenance  of  a  telegraph  and  telephone  line"  is  a  recognition  of 
their  substantial  identity  as  a  method  of  communication  by  means 
of  electricity. 

STATUTE S^CHANGE  IN  LANGUAGE.— An  amendment  to 
a  statute  showing  a  change  in  language  in  a  material  respect  in- 
dicates an  intent  to  change  the  meaning  of  the  law. 

FOREIGN  CORPORATIONS— EMINENT  DOMAIN.— A  stat- 
ute  which  confers  on  foreign  corporations  obtaining  permits  to  do 
business  in  the  state  all  the  privileges  enjoyed  by  domestic  corpora- 
tions, includes  the  right  of  eminent  domain  in  condemnation  pro- 
ceedings. 

Baker  &  Ross  and  Robson  &  Duncan,  for  the  appellant. 

McLaurin  &  Wozencraft,  for  the  appellee. 

»*''  BROWN,  A.  J.  The  court  of  civil  appeals  for  the  third 
supreme  judicial  district  has  certified  to  this  court  the  following 
statement  and  questions: 

"The  appellee  is  authorized  to  do  business  in  Texas  as  a  tele- 
graph and  telephone  company,  and  is  putting  in  operation  a 
long  distance  telephone  system  to  and  from  different  towns  in 
the  state  of  Texas.     The  appellee  brought  this  action  to  have 
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condemned  certain  portions  of  the  right  of  way  adjoining  the 
appellant's  railway  line,  for  the  purpose  of  planting  and  erect- 
ing its  telephone  poles,  upon  which,  it  appears,  from  the  evi- 
dence, they  propose  to  place  telephone  wires  for  the  purpose  of 
operating  a  long  distance  telephone  system.  Electricity  is  an 
agent  used  in  the  operation  of  both  long  distance  telephone 
and  electric  telegraph  lines. 

"Tn  connection  with  the  above  facts,  we  certify  to  the  su- 
preme court  for  its  answer  the  following  questions:  ***  1.  Do 
the  statutes  that  relate  to  the  e2Cercise  of  the  right  of  eminent 
domain  in  condemnation  proceedings  conferred  upon  telegraph 
companies  apply  to  telephone  companies  and  authorize  a  like 
procedure  by  telephone  companies?  2.  If  the  above  question 
is  answered  in  the  negative,  then  did  the  appellee  have  the  right 
to  institute  and  maintain  the  condemnation  proceedings  in 
question,  by  reason  of  the  fact  that  it  was  also  authorized  to 
construct  telegraph  lines,  as  well  as  telephone  lines;  and  in  this 
connection  it  is  well  to  state  that  we  find  that  the  line  sought 
to  be  established  and  erected  upon  the  appellant's  right  of  way 
by  the  appellee  was  to  be  used  as  a  long  distance  telephone 
line." 

To  the  first  question  we  answer,  yes. 

The  foUoT^-ing  articles  of  the  Eevised  Statutes  were  enacted 
by  the  legislature  in  the  yeai-  1871: 

"Article  698.  Corporations  created  for  the  purpose  of  con- 
structing and  maintaining  magnetic  telegraph  lines  are  author- 
ized to  set  their  poles,  piers,  abutments,  wires,  and  other  fix- 
tures along,  upon,  and  across  any  of  the  public  roads,  streets, 
and  waters  of  this  state,  in  such  manner  as  not  lo  incommode 
the  public  in  the  use  of  such  road,  streets,  and  waters. 

"Article  699.  Such  companies  are  also  authorized  to  enter 
upon  any  lands,  whether  owned  by  private  persons  in  fee  or  in 
any  less  estate,  or  by  any  corporation,  whether  acquired  by  pur- 
chase or  by  virtue  of  any  provision  in  the  charter  of  such  cor- 
poration, for  the  purpose  of  making  preliminary  surveys  and 
examinations  with  a  view  to  the  erection  of  any  telegraph  lines, 
and  from  time  to  time  to  appropriate  so  much  of  said  lands  as 
may  be  necessary  to  erect  such  poles,  piers,  abutments,  wires, 
and  other  necessary  fixtures  for  a  magnetic  telegraph,  and  to 
make  such  changes  of  location  of  any  part  of  said  lines  as  may, 
from  time  to  time,  be  deemed  necessary,  and  shall  have  a  right 
of  access  to  construct  said  line,  and  when  erected,  from  time  to 
time,  as  may  be  required,  to  repair  the  same,  and  may  proceed 
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to  obtain  the  right  of  way  and  to  condemn  lands  for  the  us» 
of  the  corporation  in  the  manner  provided  by  law  in  the  case 
of  railway  corporations." 

At  that  time  telephones  had  been  recently  invented,  and  were 
not  g'enerally  known,  and  it  cannot  be  supposed  that  the  legis- 
lature had  telephones  in  mind  when  it  used  the  word  "tele- 
graph"; however,  the  fact  that  the  telephone  was  not  then  in 
contemplation  of  the  legislature  does  not  control  the  constrtic- 
tion  of  article  641,  subdivision  8,  for,  if  the  language  used  is 
[broad  enough  to  embrace  a  subsequently  developed  method,  the 
later  invention  might  be  controlled  by  the  pre-existing  law  as 
if  it  had  been  in  existence  at  the  time  the  law  was  made:  At- 
torney General  v.  Edison  Tel.  Co.,  L.  R.  6  Q.  B,   254,  255. 

The  term  "telegraph"  has  been  held  in  the  following  cases  to 
include  telephones:  Franklin  v.  Northwestern  Tel.  Co.,  69  Iowa, 
97;  Iowa  etc.  Tel.  Co.  v.  Board  of  Equalization,  67  Iowa,  250; 
Wisconsin  Tel.  Co.  3i»  v.  Oshkosh,  62  Wis.  32;  State  v.  Central 
etc.  Tel.  Co.,  53  N.  J.  L.  341 ;  Attorney  General  v.  Edison  Tel. 
Co.,  L.  R.  6  Q.  B.  244;  Northwestern  Tel.  Exch.  Co.  v.  Chicago 
etc.  Ry.  Co.,  76  Minn.  334.  Each  of  the  cases  hold  that  the 
word  "telegraph,"  when  used  in  a  statute,  includes  the  tele- 
phone, but  the  two  cases  of  Attorney  General  v.  Edison  Tel. 
Co.,  L.  R.  6  Q.  B.  244,  and  State  v.  Central  etc.  Tel.  Co.,  58  N. 
J.  L.  341,  are  the  most  directly  in  point. 

The  former  case  was  based  upon  this  state  of  facts:  In  Eng- 
land there  were  statutes  providing  that  "the  postmaster  gen- 
eral is  to  have  the  exclusive  privilege  of  transmitting  messages 
or  other  communications  by  any  wire  and  apparatus  connected 
therewith  used  for  telegraphic  communication,  or  by  any  other 
apparatus  for  transmitting  messages  or  other  communications 
by  means  of  electrical  signals":  Attorney  General  v.  Edison 
Tel.  Co.,  L.  R.  6  Q.  B.  244,  cited  above.  In  that  case  the  court 
said:  "The  result  of  the  definition  seems  to  be  that  any  appar- 
atus for  transmitting  messages  by  electric  signals  is  a  telegraph, 
whether  a  wire  is  used  or  not,  and  that  any  apparatus  of  which 
a  wire  used  for  telegraphic  communication  is  an  essential  part 
is  a  telegi-aph,  whether  communication  is  made  by  electricity 
or  not."  The  telephone  company  was  organized  to  operate  a 
telephone  system  in  the  city  of  London,  and,  nnder  the  law  pre- 
Tiously  cited,  the  attorney  general  brought  an  action  claiming 
that  it  was  in  violation  of  the  statute  of  that  kingdom,  and  the 
question  turned  upon  whether  or  not  the  telephone  was  within 
the  meaning  of  the  act  in  relation  to  the  telegraph.     The  court 


Feb.  1900.]     San  Antonio  etc.  Ry.  Co.  v.  S.  W.  etc.  Co.      887 

held  the  telephone  to  be  embraced  in  the  law.  That  case  was 
Tery  similar  in  its  nature  to  this;  the  government  was  exercis- 
ing its  sovereign  power  in  controlling  and  appropriating  to  it- 
Belf  the  property  of  the  citizen — the  telephone — or,  at  least,  the 
use  of  it,  as  is  done  in  the  case  of  eminent  domain,  where  the 
right  of  way  is  taken  for  the  use  of  the  government  or  by  its 
authority  for  public  use  by  a  corporation  or  natural  person. 
The  same  rules  of  construction,  therefore,  we  think  would  ap- 
ply in  this  case  as  in  that.  Upon  a  very  elaborate  discussion 
and  philosophical  examination  of  the  question,  the  court  held 
that  the  term  "telegraph**  was  "wide'*  enough  to  include  the 
telephone,  and  the  government  was  entitled  to  control  its  oper- 
ation within  that  kingdom. 

In  State  y.  Central  etc.  Tel.  Co.,  63  N.  J.  L.  341,  before 
cited,  the  telephone  company  was  organized  under  the  general 
I  law  of  the  state  of  New  Jersey,  which  authorized  the  organ- 
ization of  telegraph  companies  but  did  not  specifically  authorize 
the  organization  of  telephone  companies.  The  company  under- 
took to  construct  its  line  and  to  condemn  the  right  of  way  there- 
for. The  question  arose  as  to  the  validity  of  its  incorporation 
and  its  right  to  condemn  property.  The  court  in  that  case  held 
that  the  term  "telegraph,'*  as  used  in  the  statute,  included 
"telephone,"  and  that  the  charter  granted  to  a  telephone  com- 
pany, under  the  general  law,  authorizing  the  incorporation  of 
telegraph  companies  was  valid.  A  statute  of  that  state  making 
the  laws  regarding  "telegraphs"  ^®  applicable  to  "telephones" 
was  invoked,  but  its  validity  being  questioned,  the  court  disre- 
garded it,  and  put  the  decision  squarely  upon  the  provisions  of 
the  law  concerning  "telegraph"  companies. 

Counsel  for  appellant  claim  that  the  supreme  court  of  the 
United  States  decided  in  the  case  of  Richmond  v.  Southern 
Bell  Tel.  Co.,  174  U.  S.  761,  that  "telephone"  was  not  embraced 
in  the  word  "telegraph,"  and  that  a  telephone  company  was  not 
entitled  to  the  privileges  granted  by  the  act  of  Congress  of 
1866,  which  granted  certain  privileges  to  telegraph  companies. 
It  is  true  the  court  so  held,  but  it  was  not  upon  the  construc- 
tion of  the  words  "telegraph"  and  "telephone,"  but  upon  the 
conclusion  reached  that,  under  the  then  existing  circumstances. 
Congress  did  not  have  in  mind  the  telephone  when  it  enacted 
the  law  granting  the  privilege  to  telegraph  companies,  for  the 
reason  that  at  the  time  the  act  was  passed  telephones  were  not 
known  to  the  members  of  the  national  legislature.  The  opin- 
ion of  the  court  is,  however,  pregnant  with  the  thought  that 
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if  the  telephone  had  then  been  in  conunon  use,  the  decision 
might  have  been  different.  However  that  may.  be,  we  do  not 
consider  that  case,  applicable  here. 

Upon  good  authority  and  sound  reasoning,  we  can  safely  say 
that  the  phrases  "magnetic  telegraph  lines"  and  "any  telegraph 
lines,"  found  in  articles  698  and  699  of  the  Revised  Statutes, 
are  broad  enough  to  include  the  "telephone"  if  the  legislature 
BO  intended  in  the  enactment  of  the  statute  now  in  force,  au- 
thorizing the  creation  of  "telegraph  and  telephone"  corpora- 
tions. Inquiry  is  not  directed  to  the  intent  of  the  legislature 
■when  articles  698  and  699  were  first  enacted,  but  we  seek  the 
legislative  intent  in  the  year  1891,  when  the  law  concerning 
private  corporations  was  amended  by  the  present  provision. 

A  brief  history  of  legislation  upon  this  subject  will  aid  us  in 
construing  the  statute  now  in  force.  Articles  698  and  699, 
which  grant  to  telegraph  companies  the  right  to  condemn  right 
of  way  for  erecting  their  lines,  etc.,  were  enacted  as  sections  53 
and  54  of  the  general  incorporation  law  first  passed  at  the  ses- 
sion of  1871,  and  afterward  re-enacted  in  the  year  187-i.  The 
fifth  subdivision  of  section  566  of  the  original  act  provided  thai 
a  corporation  might  be  formed  for  "the  construction  and  main- 
tenance of  a  telegraph  line,"  no  mention  being  made  of  the 
telephone.  Articles  698  and  699  have  remained  in  force  since 
their  enactment  as  parts  of  the  general  incorporation  law,  and 
the  provision  for  incorporating  a  telegraph  company,  before 
quoted,  continued  until  the  year  1885,  when  it  was  amended 
io  as  to  read,  "the  construction  and  maintenance  of  a  telegraph 
or  a  telephone  line,"  in  which  form  it  continued  until  the  year 
1891.  It  will  be  observed  that  in  the  act  last  quoted  "tele- 
graph" and  "telephone"  are  not  only  used  disjunctively,  but  the 
article  "a"  is  so  placed  before  each  as  to  show  distinctly  the 
intent  to  separate  them  and  to  authorize  the  construction  of 
one  or  the  other — ^not  both.  In  the  year  1891  the  legislature 
amended  article  566  of  the  Revised  Statutes,  and  in  the  eighth 
subdivision  authorized  **^  the  creation  of  a  corporation  for 
"the  construction  and  maintenance  of  a  telegraph  and  tele- 
phone line,"  which  is  the  law  in  force  at  this  time. 

The  change  in  the  form  of  expression  is  so  marked  as  to  in- 
dicate with  certainty  a  change  in  the  policy  of  the  legislature 
with  reference  to  telegraph  and  telephone  lines.  A  change  of 
language  in  a  material  respect  is  held  to  show  an  intent  to 
change  the  meaning  of  the  law:  James  v.  Patten,  6  N".  Y.  9, 
65  Am.  Dec.  376;  Lehmaa  v.  Robinson,  69  Ala.  240;  Rich  t. 
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Keyser,  54  Pa.  St.  8^.  Between  the  enactment  of  the  first  stat- 
ute upon  the  subject  and  the  one  last  cited  a  period  of  twenty 
years  elapsed,  during  which  time  great  progress  was  made  in 
scientific  development  in  both  telegraphing  and  telephoning. 
During  this  period  of  time  many  of  the  courts  of  the  land  de- 
termined, in  accordance  with  scientific  opinion  on  the  subject, 
that  the  word  "telegraph"  is  a  comprehensive  term  which  in- 
cludes the  telephone  system.  "We  can  see  in  the  changes  of  the 
law  what  progress  had  been  made  iu  the  public  mind  as  re-, 
fleeted  in  these  various  statutes.  At  first,  the  telephone  was 
not  mentioned;  then  the  expression  was  such  as  to  show  that 
the  relation  between  the  telegraph  and  the  telephone  was  not 
appreciated,  perhaps  not  comprehended  at  that  time  by  the 
legislators,  and  finally  that  body  gave  expression  to  the  con- 
clusion reached  by  the  courts  that  the  broader  term,  "tele- 
graph," includes  "telephone,"  as  a  method  of  communication 
by  means  of  electricity,  and  in  order  to  facilitate  the  construc- 
tion and  use  of  these  aids — we  might  say  necessities — to  the 
business  and  convenience  of  the  public,  the  law  was  so  changed 
that  "a  telegraph  and  telephone  line"  might  be  constructed  and 
operated,  using  the  one  or  the  other,  or  both,  under  the  same 
charter  provisions. 

The  change  in  the  law  of  1885  by  the  amendment  of  1891 
consists  in  substituting  the  copulative  conjunction  "and"  for 
the  disjunctive  "or"  and  in  omitting  the  article  "a"  after  the 
conjunction;  by  this  change  of  the  sentence  the  meaning  of  the 
law  is  manifestly  changed,  so  that  the  words  "telegraph"  and 
"telephone,"  as  adjectives,  are  applied  to  the  one  object  *^ine." 
The  structure  of  this  sentence  indicates  that  the  legislature 
understood  that  "telegraph"  and  "telephone"  were  closely  re- 
lated in  meaning,  and,  in  fact,  eo  consistent  with  each  other 
that  the  two  words  were  used  to  express  different  modes  of  ac- 
complishing the  one  purpose — the  transmission  of  messages  by 
means  of  electricity. 

As  the  law  now  stands,  it  must  be  construed  either  to  au- 
thorize and  require  of  the  incorporated  company  to  construct 
both  a  telegraph  and  a  telephone  system  upon  one  line,  or  that 
they  are  expressions  of  different  methods  of  carrying  out  the 
common  purpose  of  telegraphing;  that  is,  that  the  telegraph  in- 
cludes the  telephone  8}'stem.  If  we  place  the  former  construc- 
tion upon  the  sentence,  holding  that  "a  telegraph"  and  "a  tele- 
phone" are  different,  when  a  company  organized  to  construct 
"a  telegraph  and  telephone  line"  shall  undertake  to  secure 
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right  of  way,  ^**  it  can  condenm  for  the  use  of  telegraphic  pur- 
poses alone,  and  being  bound,  if  it  erects  a  telegraph  line,  to 
also  construct  a  telephone,  the  corporation  would  be  without 
power  to  use  the  right  of  way  for  the  telephone  line,  because 
under  that  construction  the  authority  to  condemn  would  be  re- 
stricted to  the  "telegraph,"  and  the  erection  of  the  telephone 
upon  right  of  way  condemned  for  a  telegraph  line  would  be  an 
additional  burden  not  authorized  by  law,  and  the  corporation 
would  be  without  power  to  acquire  right  of  way  for  a  telephone, 
without  which  il;  could  not  conduct  its  business.  This  would 
be  an  absurd  consequence,  which  shows  the  construction  not  to 
be  legitimate.  The  interpretation  which  confers  upon  tele- 
phone corporations  the  rights  granted  to  telegraph  corpora- 
tions harmonizes  every  provision  of  the  law  upon  the  subject 
of  telegraph  and  telephone,  and  is  consistent  with  the  well- 
known  history  of  the  times  in  which  these  statutory  provisions 
were  evolved. 

We  conclude  that,  when  the  legislature  of  1891  enacted  the 
■  law  in  its  present  form,  it  intended  to  express  that  "telephone" 
was  within  the  broad  meaning  of  "telegraph,"  and  that  corpo- 
rations formed  under  subdivision  8  of  article  641  of  the  Ee- 
vised  Statutes  are  "created  for  the  purpose  of  constructing  and 
maintaining  magnetic  telegraph  lines,"  and  are  authorized  by 
article  699  to  condemn  right  of  way  for  their  lines. 

Article  745  of  the  Revised  Statutes  requires  foreign  corpora- 
tions to  procure  permits  to  do  business  in  this  state,  prescribing 
what  they  must  do  to  procure  the  permits,  and  with  reference 
to  such  as  may  comply  enacts:  "Such  corporations,  on  obtain- 
ing such  permits,  shall  have  and  enjoy  all  of  the  privileores  con- 
ferred by  the  laws  of  this  state  on  corporations  organized  under 
the  laws  of  this  state."  Thus  the  state  adopts  the  foreign  cor- 
poration upon  the  terms  stated  in  the  law  and  makes  it  equal  to 
domestic  corporations.  Language  could  not  be  more  compre- 
hensive, and  is  ample  to  embrace  the  right  of  condemnation. 
It  would  be  a  mockery  to  give  the  corporation  permission  to 
construct  and  maintain  "a  telegraph  and  telephone  line"  and 
at  the  same  time  deny  to  it  the  use  of  the  only  means  by  which 
it  could  exercise  the  privilege  granted. 


TELEGRAPH  INCLUDES  TELEPHONE,  as  the  word  Is  used  in 

statutes  and  in  condemnation  proceedings:  See  the  monographic 
note  to  Central  Union  Tel.  Co.  v.  Falley,  10  Am.  St  Eep.  128-130, 
on  the  law  of  the  telephone. 

EMINENT  DOMAIN.— A  FOREIGN  CORPORATION  may  be  au- 
thorized by  the  legislature  to  acquire  property  by  condemnation: 
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New  York  etc.  R.  R.  Co.  v.  Welsh,  143  N.  Y.  411,  42  Am.  St  Rep. 
734;  and  a  statute  concerning  the  power  of  railroad  companies  to 
take  land  under  eminent  domain  applies  to  all  corporations  operat- 
ing roads  within  the  state,  whether  domestic  or  foreign:  Myers  T. 
McOavock.  88  Meb.  843,  42  Am.  St  Bop.  627. 


VICKERY  V.  CRAWFORD. 
[93  Texas,  373.] 

SEQUESTRATION— WRIT  OF— SEIZING  PBOPBHTT  OF 
STRANGER.— A  SHERIFF  who,  by  virtue  of  a  writ  of  sequestra- 
tion, seizes  specified  property  named  in  the  writ  the  property  at 
the  time  being  owned  by,  and  in  the  possession  of,  a  stranger  to 
the  writ,  is  not  protected  by  the  process  in  a  suit  against  him  by 
the  owner  to  recover  damages  for  such  seizure. 

SEQUESTRATION- WRIT  OF— PURPOSE.— The  writ  of  se- 
questration is  sued  out  as  an  auxiliary  writ  merely  to  preserve  the 
property  peoding  the  suit,  and  is  intended  only  to  enforce  the  right 
to  its  seizure  which  the  plaintiff  has  acquired  as  against  the  defend- 
ant by  complying  with  the  statute. 

CONVERSION— RIGHTS  OP  OWNER— SEIZURE  BY  WRIT 
OF  SEQUESTRATION.— Although  the  owner  of  personal  property, 
taken  under  a  writ  of  sequestration  against  another,  is  given  a 
statutory  remedy  by  which  he  may  regain  possession  and  establish 
his  ownership,  and  may  also  Intervene  in  the  sequestration  suit  and 
have  his  rights  adjudicated,  these  rights  do  not  deprive  him  of  any 
remedy  given  by  law  to  the  owners  of  property  for  tho  conversion 
of  their  goods. 

Wynne  &  Smith,  for  the  appellant. 
Kearhy  &  Kearby,  for  the  appellee; 

^*  WILLIAMS,  A.  J.  This  ease  is  brought  before  ns  upon 
certificate  from  the  court  of  civil  appeals  of  the  fifth  district, 
presenting  the  following  statement  and  question: 

"Hufnagel  Shoe  Company  sued  B.  W.  Rose  and  caused  a  writ 
of  .sequestration  to  issue  directed  to  the  sheriff  of  Van  Zandt 
county,  Texas,  in  full  conformity  with  our  statutes  governing 
the  writ  of  sequestration,  commanding  him  to  seize  certain 
specific  property,  being  a  lot  of  shoes.  The  writ  was  executed 
by  the  sheriff  by  seizing  and  taking  into  his  possession  said 
property.  At  the  time  of  said  seizure  said  property  was  owned 
by  and  in  the  possession  of  J.  D.  Crawford,  who  was  not  a  party 
to  the  suit  and  a  stranger  to  the  writ.  The  property  was  de- 
stroyed by  fire  while  in  the  sheriff's  custody.  J,  D.  Crawford 
brought  this  suit  against  the  sheriff  and  his  bondsmen  to  recover 
the  value  of  the  property  so  seized  and  taken  from  his  possession. 
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"Question:  Where  a  sheriff,  by  virtue  of  a  writ  of  sequestra- 
tion issued  in  conformity  with  our  statutes,  seizes  certain  speci- 
fied property  named  in  the  writ,  said  property  at  the  time  of 
seizure  being  owned  by  and  in  possefesion  of  a  stranger  to  the 
writ,  is  such  writ  a  protection  to  the  sheriff  in  seizing  and  tak- 
ing possession  of  the  property,  in  a  suit  against  him  where  the 
stranger  seeks  to  recover  damages  for  such  seizure?  See  Lackey 
V.  Campbell  (Tex.  Civ.  App.,  Nov.  15,  1899),  54  S.  W.  Eep.  4G.'* 

We  have  been  unable  to  find  any  decision  of  this  court  upon 
the  question  certified.  But  in  the  case  of  Maddox  v.  Tierney, 
3  Willson,  396,  it  was  held  by  the  court  of  appeals  that  an  order 
of  sale  issued  upon  a  judgment  foreclosing  a  mortgage  upon 
specific  property  as  against  the  defendant  to  the  action,  would 
not  protect  the  ofiieer  in  taking  such  property,  if  it  belonged 
to  and  was  in  possession  of  another  not  a  party  to  the  suit  in 
which  the  judgment  was  rendered.  We  think  ^''*  that  deci- 
sion was  correct,  and  that  the  principle  upon  which  it  was  based 
applies  equally  to  the  question  before  us. 

The  writ  in  general  use  in  other  jurisdictions  which  most 
closely  resembles  our  writ  of  sequestration  is  the  writ  of  re- 
plevin. 

A  diversity  of  opinion  has  existed  among  the  courts  of  other 
states  upon  the  question  whether  or  not  that  writ  will  protect 
an  officer  who,  under  its  authority,  when  issued  against  one 
party,  takes  the  property  described  in  it  from  the  possession  of 
another  to  whom  it  actually  belongs.  Some  of  the  courts  argue 
that  since  the  writ  is  fair  and  regular  on  its  face  and  commands 
the  officer  to  seize  the  property  described  in  it,  and  he  is  bound 
to  obey  its  mandates,  he  must  necessarily  be  protected  in  doing 
so:  Boyden  v.  Frank,  20  111.  App.  175;  Willard  v.  Kimball,  10 
Allen,  211,  87  Am.  Dec.  632;  Shipman  v.  Clark,  4  Denio,  446, 
47  Am.  Dec.  264;  Foster  v.  Pettibone,  20  Barb.  350;  Weiner 
Y.  Van  Rensselaer,  43  N.  J.  L.  547;  Watkins  v.  Page,  2  Wis. 
69  (92) ;  Weinberg  v.  Conover,  4  Wis.  838  (803).  Others  hold 
that  since  the  writ  is  issued  at  the  suit  of  one  person  against 
another,  for  the  purpose  of  recovering  the  title  or  possession, 
or  both,  from  such  other,  it  does  not  impart  authority  to  take 
from  the  possession  of  a  third  person  his  property:  Stimpson 
V.  Reynolds,  14  Barb.  508;  State  v.  Jennings,  14  Ohio  St.  73; 
Davis  V.  Ganibert,  57  Iowa,  239;  West  v.  Hayes,  120  Ala.  92, 
74  Am.  St.  Rep.  24. 

In  many  of  the  decisions  first  cited,  the  rulings  were  limited 
to  cases  in  which  the  property  of  the  third  party  was  found  in 
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and  taken  from  the  possession  of  the  defendant  in  the  writ, 
but  the  reasoning  of  the  courts  would  seem  to  extend  as  well 
to  cases  in  which  the  taking  was  from  the  possession  of  the 
owner  himself.  In  several  of  them,  there  are  dissenting  opin- 
ions. The  discussions  were  sometimes  called  forth  in  the  con- 
sideration of  the  question,  whether  or  not  one  not  a  party  to 
a  writ  of  replevin,  whose  property  had  been  seized  under  it, 
could  himself  maintain  an  independent  action  of  replevin 
against  the  officer  for  its  recover}',  the  courts  assuming  the 
question  depended  upon  the  other  one  whether  or  not  the  writ 
authorized  the  taking  of  the  property,  and  deciding  the  cases 
before  them  according  to  their  views  upon  the  latter  question. 
Other  courts  have,  however,  held,  upon  different  grounds,  that 
the  second  action  of  replevin  could  not  be  maintained  against 
the  officer;  the  conflict  of  opinion  being  even  greater  on  this 
point  than  on  the  other. 

It  seems  to  us  that  the  proposition  affirmed  by  authorities 
first  referred  to  is  based  upon  the  mere  assumption  that  the 
writ  obliges  the  officer  to  seize  the  property,  whether  found  in 
the  possession  of  the  defendant  in  the  writ,  or  in  that  of  a  third 
person  owning  it.  We  do  not  believe  such  to  be  the  aeope  of 
the  writ  of  sequestration.  It  is  sued  out  as  an  auxiliary  writ, 
merely  to  preserve  the  property  pending  the  suit,  by  which  the 
plaintiff  seeks  to  recover  the  title  or  possession  of  it  from  the 
defendant,  whose  title  to  hold  it  is  put  in  issue.  The  cause  of 
action  is  stated  and  the  affidavit  made  against  and  the  bond 
given  to  secure  only  the  party  sued.  While  the  writ  commands 
the  officer  to  seize  the  *^^  property  sued  for,  it  is  intended  only 
to  enforce  the  right  to  its  seizure  which  plaintiff  has  acquired 
as  against  the  defendant  by  complying  with  the  statute. 

To  say  that  the  writ  authorizes  the  sheriff  to  take  the  prop- 
erty of  another  from  his  possession  seems  to  us  equivalent  to 
saying  that  the  plaintiff  has  the  right  to  such  action  when  he 
has  not  taken  the  steps  required  by  law  to  entitle  him  to  it. 
How  can  it  be  the  duty  of  the  sheriff  to  make  such  a  seizure 
unless  it  is  the  right  of  the  plaintiff  to  have  him  do  so? 

The  history  of  our  legislation  shows  that  it  was  never  allow- 
able to  take  the  property  of  a  citizen  from  his  possession  with- 
out a  proper  proceeding  against  him  in  which  security  was 
given  for  damages  and  costs  which  might  result.  The  one  hun- 
dred and  forty-third  section  of  the  act  of  May  13,  1846,  to  regu- 
late proceedings  in  the  district  courts,  provided:  "That  no  writ 
of  quia  timet,  attachment,  or  any  other  original  writ  or  process. 
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whereby  the  property  of  any  citizen  of  this  state  shall  be  or- 
dered to  be  seized  or  taken  into  custody,  shall  be  issued  by  any 
civil  ofl5cer  of  this  state,  or  by  order  of  any  judge  of  the  same, 
unless  the  party  applying  for  such  writ  or  process  shall  first 
make  affidavit  in  writing  of  the  truth  of  the  matter  set  forth 
in  his  or  her  petition,  and  shall  file  in  the  clerk's  office  of  the 
court  where  the  same  is  to  be  sued  out  and  entered  a  bond  with 
good  security,  and  in  a  sum  at  least  double  the  value  of  the 
property  to  be  seized  and  taken,  or  of  the  debts  and  damages 
claimed  to  be  due,  conditioned  to  pay  all  costs  and  damages 
which  the  party  against  whom  such  suit  or  process  may  be  sued 
out  shall  sustain,  by  reason  of  the  wrongfully  and  unjustly 
€uing  out  of  the  same;  provided,  that  this  section  shall  not  be 
construed  to  prevent  the  issuing  of  attachments  by  justices  of 
the  peace,  under  the  provisions  of  any  statute  authorizing  such 
attachments;  and  provided,  also,  that  it  shall  not  be  so  con- 
strued as  to  prevent  the  issuing  of  any  writ  or  process  to  com- 
pel the  attendance  of  defaulting  witnesses  or  jurorg  in  any  court 
or  tribunal  to  which  they  may  have  been  legally  summoned, 
or  to  any  writ  or  process  authorized  by  law  in  criminal  cases.'* 

The  next  section  of  the  statute  provides  for  the  issuance  of 
writs  of  sequestration  upon  prescribed  conditions,  and  this  was 
amended  by  the  act  of  1848,  but  the  requirements  of  article  143 
were  left  in  force:  Cheatham  v.  Eiddle,  8  Tex.  165. 

The  plain  purpose  of  these  provisions  was  to  require  a  suit 
with  a  verified  petition  against,  and  a  bond  to  the  person  whose 
property  was  to  be  seized,  before  its  seizure  under  any  writ  was 
authorized. 

In  the  revisions  of  the  laws  that  have  since  been  made,  the 
provisions  of  article  143  have  been  distributed,  so  that  its  re- 
quirements applicable  to  a  particular  writ  hare  been  embodied 
in  the  statute  regulating  that  writ.  All  of  the  substantial  re- 
quirements of  that  article  affecting  this  question  have  been  car- 
ried into  the  present  statute  concerning  sequestration.  While  a 
sworn  petition  may  not  be  necessary,  a  suit  is  required  ^"^"^  with 
an  affidavit  and  bond  which  would  meet  the  purposes  of  the 
former  law. 

Tlie  sequestration  law  requires  no  bond  to  secure  any  person 
but  the  defendant.  It  authorizes  the  defendant,  and  no  one 
else  in  the  first  instance,  to  give  a  replevy  bond  and  retain  t^  ^ 
property,  and,  if  he  fails  to  do  so,  it  authorizes  the  plaintift'  to 
replevy.  It  provides  for  a  sale  of  the  property,  if  it  be  perish- 
able, in  case  the  defendant  does  not  replevy.     There  is  no  pro- 
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vision  whatever  in  this  statute  for  the  protection  of  the  rights 
of  any  but  the  parties  to  the  suit.  If  it  be  true  that  the  officer 
is  authomed  to  invade  the  possession  of  a  stranger  to  the  ac- 
tion and  take  his  property,  it  may  be  replevied  by  either  party 
to  the  suit  or  sold  as  perishable;  and,  in  case  of  insolvency  of 
the  plaintiff,  its  owner  would  be  left  without  substantial  re- 
dress. In  our  opinion,  the  statute  contemplates  no  such  result. 
It  requires  the  party  desiring  to  sue  for  property  to  bring  hia 
action  against  him  who  holds  it,  and  to  direct  his  oath  against 
him,  and  to  make  his  bond  payable  to  him.  When  he  has 
complied  with  these  requirements,  he  has  entitled  himself  to  a 
writ  to  take  the  property  from  the  defendant  for  the  purposes 
of  preserving  it  or  securing  the  fruits  of  the  litigation  pending 
the  action,  but  he  has  not  entitled  himself,  and  therefore  can- 
not require  the  officer  to  take  the  property  of  any  other  person. 
The  officer  may  protect  himself,  if  he  finds  the  property  in  the 
possession  of  a  third  party  and  is  doubtful  as  to  the  ownership 
by  requiring  indemnity:  lilies  v.  Fitzgerald,  11  Tex.  417. 

The  statute  regulating  the  trial  of  the  right  of  property  gives 
to  the  owner  of  personal  property,  taken  under  a  writ  against 
another,  a  remedy  by  which  he  may  regain  possession  and  es- 
tablish his  ownership;  but  this  has  never  been  regarded  as  de- 
priving him  of  any  remedy  given  by  law  to  owners  of  property 
for  the  conversion  of  their  goods.  It  is  as  applicable  in  levies 
under  attachments  and  executions  as  to  those  made  under  se- 
questrations, and  can  no  more  be  held  exclusive  in  one  case 
than  in  the  other.  It  cannot  be  made  available  without  a 
bond,  and  the  right  of  the  owner  to  elect  whether  he  will  pur- 
sue it  or  resort  to  his  action  for  damages  against  the  person 
who  has  taken  his  property  is  an  important  one,  which  may,  in 
many  cases,  be  essential  to  complete  redress.  It  may  be  true, 
also,  that  a  third  party  may  intervene  in  a  sequestration  suit 
involving  title  to  personal  property  and  have  his  rights  adjudi- 
cated ;  but,  if  he  may  do  this,  he  may  also  maintain  a  separate 
action.  In  any  of  these  proceedings,  he  may  fail  of  complete 
satisfaction  for  the  wrong  done  him,  unless  he  can  hold  the 
officer  responsible,  while  the  latter  may  protect  himself  in  the 
way  indicated. 

We  answer  the  question  in  the  negative. 

PROCKSS^-WHEN  NOT  A  PROTECTION.— In  executlnj?  a  writ 
of  nttnt-liiiifnt  or  ox'H-ution,  an  otHcor  is  l)i)und  at  his  peril  to  take 
the  debtor's  f,'oinls  nloiu'.  and  ho  Is  Ruilty  of  trespass  in  takinfr  those 
of  a  stranger:  Overby  v.  MeGee.  15  Ark.  4.'»9,  •>;i  Aru.  Dec.  49.  If 
an  officer  Bells  under  execution  property  not  belonging  to  the  debtor, 
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the  owner  may  maintain  an  action  against  him  without  having  noti- 
fied him  of  his  interest  before  the  sale:  Lothrop  v.  Arnold,  25  Me. 
136,  43  Am.  Dec.  256.  See,  further,  Bishop  v.  McGillis,  80  Wis.  575, 
27  Am.  St.  Rep.  63;  monographic  note  to  Carpenter  v.  Inues,  25 
Am.  St.  Bep.  256-259. 

ON  SEQUESTRATION  OF  PROPERTY,  see  Steele  T.  Walker, 
115  Ala.  485,  67  Am.  St.  Rep.  62;  note  to  Brunswick  etc.  Go.  t. 
United  Gas  etc  Co..  85  Am.  St  Rep.  396. 


WESTERN  UNION  TELEGRAPH  COMPANT  t.  GIFFIN. 

[93  Texas,  530.] 

DAMAGES  —  MENTAL  ANXIETY  —  FAILURE  TO  DE- 
LIVER TELEGRAM.— A  person  is  not  entitled  to  recover  damages 
on  account  of  the  failure  of  a  telegraph  company  to  transmit  and 
deliver  a  message,  whereby  his  existing  mental  anxiety  for  his  fam- 
ily is  prolonged. 

Beall  &  Kemp,  for  the  appellant. 

P.  H.  Clarke  and  Falvey  &  Davies,  for  the  appellee. 

»*i  BROWN,  A.  J.     The  court  of  civil  appeals  for  the  fourth 

eupreme  judicial  district  has  certified  to  this  court  the  follow- 
ing statement  and  question: 

"In  the  above  styled  and  numbered  cause,  pending  on  appeal 
in  this  the  court  of  civil  appeals  for  the  fourth  district  of 
Texas,  at  San  Antonio,  a  question  of  law  arises  which  this  court 
deems  advisable  to  submit  to  the  supreme  court  for  adjudica- 
tion, and  it  has  accordingly  directed  me  to  certify  same  to  your 
honorable  court  for  decision,  it  being  as  follows: 

"Explanation:  C.  W.  Giffin  left  Toyahville  with  the  body  of 
his  child  to  take  same  to  Sahinal  for  the  purpose  of  interring 
dt  in  the  family  burial  ground  there.  He  traveled  all  day  by 
wagon  to  Marfa,  the  nearest  railroad  and  telegraph  station,  ar- 
riving there  in  time  for  the  evening  train  going  to  Sabinal.  He 
had  left  his  wife  critically  sick,  and  also  another  child  seriously 
sick  of  the  same  disease  of  which  this  child  had  died,  at  his 
home  remote  from  neighbors,  and  with  no  one  to  properly  care 
for  them.  At  Marfa  he  paid  for  and  delivered  for  transmission 
this  message:  *A.  J.  Durham,  Sabinal,  Texas.  Will  be  there 
to-morrow  to  bury  our  baby.  C.  W.  Giffin.'  He  explained  to 
the  operator  at  the  time  of  sending  the  message  that  he  was 
sending  it  to  his  brother  in  law,  at  Sabinal,  where  he  had  other 
relatives,  and  that  his  reasons  for  sending  the  same  were  that 
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his  relatives  at  Sabinal  might  be  notified  in  time  to  meet  him 
on  arriving  there  with  the  corpse,  and  that  all  arrangements 
might  be  made  for  the  funeral  without  delay  on  plaintiff's  ar- 
rival; that  he  had  left  his  folks  at  home  sick,  and  that  he  was 
for  that  reason  anxious  to  return  to  them  by  the  west-bound 
train  from  Sabinal  the  next  evening,  and  that  this  was  also  a 
reason  for  sending  the  telegram,  *^*  and  requested  the  opera- 
tor, for  these  reasons,  to  hasten  the  sending  of  the  message, 
who  promised  a  prompt  delivery  of  it. 

"The  telegram  was  not  sent,  and  this  resulted  in  no  prepa- 
rations having  been  made  for  the  funeral,  and  a  delay  therein, 
which  caused  plaintiff  to  miss  the  return  train  which  he  would 
otherwise  have  taken,  thereby  delaying  him  in  his  return  to  his 
family  about  twenty-four  hours.  Plaintiff  was  anxious  about 
his  family  at  home,  and  this  anxiety  and  distress  of  mind  waa 
prolonged  for  some  twenty-four  hours  by  his  having  to  wait 
at  Sabinal  for  the  next  day^s  train,  owing  to  the  failure  to  de- 
liver the  message. 

"Question:  "Was  plaintiff  entitled  to  recover  damages  on  ac- 
count of  such  prolongation  or  increase  of  mental  anxiety?** 

The  failure  of  the  telegraph  company  to  transmit  and  de- 
liver the  message,  whereby  plaintiff's  existing  anxiety  for  his 
family  was  protracted,  does  not  give  hira  a  right  of  action 
against  it:  RoAvell  v.  Western  Union  Tel.  Co.,  75  Tex.  ?6; 
Johnson  v.  Western  Union  Tel.  Co.,  14  Tex.  Civ.  App.  536. 
This  case  is  not  distinguishable  from  Eowell  v.  Western  Union 
Tel.  Co.,  75  Tex.  26,  which  was  approved  by  this  court  in  re- 
fusing writ  of  error  in  Johnson  v.  Western  Union  Tel.  Co.,  14 
Tex.  Civ.  App.  536. 

TELEGRAM,  FAILURE  TO  DELIVER.— DAMAGES  for  mental 
, Buffering  caused  by  the  failure  of  a  telegraph  company  to  transmit 
^and  deliver  a  message  cannot  be  recovered:  Francis  v.  Western 
jUnlon  Tel.  C5o.,  68  Minn.  252.  49  Am.  St.  Rep.  507;  Morton  v.  Weetem 
'Union  Tel.  Co.,  53  Ohio  St.  431,  53  Am.   St.   Rep.  64H.    Compare 

Mentzer  v.  Western  Union  Tel.  Co..  S3  Iowa.  752.  57  Am.  St.  Rep. 

294;  and  nee  the  extended  note  to  Western  UnloD  TeL  Co.  T.  Cooper, 

10  Am.  St.  Rep.  788-790. 

Am.  at  R«».  y«i.  Lzxvu.-ii 
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BEUSH  ELECTRIC   LIGHT  A^D  POWEB   COMPANY  ▼. 

LEFEVRE. 
[93  Texas,  604.] 

PLEADING  A  CITY  ORDINANCE.— A  PETITION  which 
merely  sets  out  the  conclusions  of  the  pleader  upon  the  legal  effect 
ef  a  city  ordinance,  but  does  not  allege  the  provisions  of  the  ordi- 
nance either  In  terms  or  in  substance,  is  not  suflBciently  definite  as 
against  a  special  demurrer. 

NEGLIGENCE— PROXIMATE  CAUSE— ELECTRIC  WIRES. 
It  Is  no  evidence  of  negligence  on  the  part  of  an  electric  company 
to  suspend  its  uninsulated  wires  sixteen  feet  above  the  street 
over  an  awning,  which  served  merely  as  a  shade  and  protection 
to  the  front  of  the  building,  and  which  was  not  used  as  a  place 
of  resort  either  for  pleasure  or  for  business,  since  there  Is  no  reason 
to  anticipate  that  persons  will  be  injured  thereby. 

Terry,  Ballinger,  Smith  &  Lee,  for  the  plaintiff  in  error. 

James  B.  &  Charles  J.  Stuhbs  and  Edwin  S.  Easley,  for  the 
defendants  in  error. 

®**®  BROWN,  A.  J.  E.  and  Clara  Lefevre,  being  husband 
and  wife,  sued  the  plaintiff  in  error  in  the  district  court  of 
Galveston  county  for  damages,  on  account  of  the  death  of  Paul, 
charged  to  have  been  occasioned  by  the  negligence  of  the  elec- 
tric light  company.  The  cage  was  tried  before  a  jury  and  re- 
sulted in  a  Terdict  and  judgment  for  one  thousand  dollars  for 
E.  Lefevre  and  three  thousand  dollars  for  Clara  Lefevre,  which 
judgment  was  affirmed  by  the  court  of  civil  appeals. 

It  will  not  be  necessary  to  gire  a  full  statement  of  the  facta 
in  this  case.  The  facts  necessary  to  an  understanding  of  the 
questions  decided  by  us  are  as  follows:  Paul  Tjefevre  was  killed 
by  coming  in  contact  with  the  defendant's  wires,  maintained 
and  operated  by  it  in  the  city  of  Galveston,  which  wires  were 
suspended  diagonally  across  the  intersection  of  Strand  and 
Twenty-first  streets  in  that  city.  The  wires  were  fastened  upon 
awnings  at  the  northeast  and  at  the  southwest  corner  of  the 
intersection  of  said  streets.  Between  these  points,  two  wires 
extended  at  the  height  of  about  sixteen  feet  from  the  street, 
and  at  the  northeast  corner  they  were  fastened  upon  a  trestle 
about  two  and  one-half  feet  above  the  top  of  the  awning  in 
front  of  the  house  situated  on  that  corner,  and  from  the  top 
of  the  trestle  they  extended  down  to  the  awning  and  thence 
into  the  building  for  lighting  purposes.  The  top  of  the  tres- 
tle on  the  awning  was  about  nineteen  feet,  and  the  top  of  the 
awning  was  about  sixteen  feet  from  the  level  of  the  street.    The 
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wires  betAreen  the  top  of  the  trestle  and  the  awning  had  been 
spliced  and  were  entirely  bare,  having  no  insulation  upon  them. 
E.  Lefevre,  assisted  by  his  son  and  others,  was  engaged  in  mov- 
ing a  house  along  Strand  toward  the  east,  and,  arriving  at  the 
intersection  of  Strand  with  Twenty-first  street,  they  found  that 
the  wires  were  hanging  too  low  for  the  house  to  pass  under 
them,  the  top  of  the  house  being  about  twenty-four  feet  above 
the  level  of  the  street.  E.  Lefevre  went  upon  the  awning  in 
question,  and,  having  fastened  a  rope  to  the  wires  to  lift  them 
above  the  house,  threw  it  to  his  son,  who  was  upon  the  top  of 
the  house  fhat  was  being  moved;  and  E.  Lefevre,  in  order  to 
assist  his  son,  caught  hold  of  the  wires,  receiving  a  shock  that 
produced  unconsciousness.  Paul,  seeing  the  condition  of  his 
father,  jumped  from  the  top  of  the  house  onto  the  awning,  and, 
with  the  help  of  another,  released  the  father  from  the  wires, 
«nd,  he  being  restored  to  consciousness,  Paul  fell  from  some 
cause  and  his  father  fell  likewise  upon  him  on  the  top  of  the 
awning.  Paul  caught  with  both  of  liis  hands  the  two  wires  ex- 
tending from  the  trestle  to  the  awning  and  received  a  shock 
that  produced  his  death.  There  is  no  evidence  that  this  awning 
was  ever  used  as  a  place  of  resort  or  for  any  purpose  whatever 
by  persons  going  upon  the  top  of  it,  and  the  photographic  views 
of  it  which  were  in  evidence  and  are  in  the  statement  of  facts 
indicate  that  it  was  simply  an  awning  built  for  shade  and  pro- 
tection ^^"^  to  the  sidewalk  and  the  front  of  the  house  to  which 
it  was  attached. 

"We  shall  discuss  but  two  questions  presented  by  the  appli- 
cation: 1.  Were  the  allegations  of  the  petition,  setting  up  the 
ordinance  which  required  the  wires  to  be  raised  twenty-five 
feet  above  the  street,  sufficiently  definite?  2.  Was  there  any 
evidence  of  negligence  on  the  part  of  the  plaintiff  in  error 
which  proximately  caused  the  death  of  Paul  Lefevre? 

The  plaintiffs'  petition  contains  these  allegations:  "That  in 
obedience  to  the  ordinances  of  the  said  city  of  Galveston,  it  is 
and  was  on  the  day  and  date  above  named  the  duty  of  the  de- 
fendant company  to  cause  all  of  its  electric  wires  to  be  sus- 
pended and  keep  them  suspended  at  least  twenty-five  feet  above 
the  grade  of  the  streets,  and  to  cause  same  to  be  properly  and 

completely  insulated  from  surface  contact That  said 

wires  were  not  suspended  twenty-five  feet  above  the  grade  of 
the  streets  at  said  point,  but  were  suspended  only  about  fifteen 
feet,  and  by  reason  of  this  fact  it  became  necessary  to  lift  said 
wires  higher  in  order  that  the  house  might  pass  thereunder." 
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The  allegations  of  the  petition  as  set  out  are  the  conclusions 
of  the  pleader  upon  the  legal  effect  of  the  ordinance,  but  the 
provisions  of  that  ordinance  are  not  alleged  either  in  terms  or 
in  substance  so  that  the  court  could,  from  the  plea,  determine 
■what  was  required  by  it  of  the  electric  light  company.  The 
special  exception  interposed  by  the  defendant  below  to  the  fore- 
going allegations  of  the  petition  should  have  been  sustained: 
Austin  V.  Walton,  68  Tex.  507. 

There  can  be  no  Lability  for  the  injury  in  this  case,  unless, 
from  all  the  circumstances,  the  electric  light  company  could 
reasonably  expect  that  some  person  might  be  injured  by  its 
failure  to  cover  the  wires  placed  by  it  upon  the  awning  where 
the  deceased  received  his  injury:  Texas  etc.  Ey.  Co.  v.  Bigham, 
90  Tex.  225.  In  the  case  cited.  Chief  Justice  Gaines,  on  behalf 
of  the  court,  expressed  the  rule  in  the  following  language,  quot- 
ing from  the  supreme  court  of  the  United  States  in  the  case 
of  Milwaukee  etc.  Ey.  Co.  v.  Kellogg,  94  U.  S.  469:  "  'But  it 
is  generally  held  that  in  order  to  warrant  a  finding  that  negli- 
gence or  an  act  not  amounting  to  wanton  wrong  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.*  This  is  probably  as  accurate  a  state- 
ment of  the  doctrine  as  can  be  given,  and  is  substantially  that 
generally  laid  down  by  the  authorities.*'  Applying  this  rule 
to  the  facts  of  this  case,  the  inquiry  arises.  Would  an  ordinarily 
prudent  man,  looking  at  the  surroundings  as  they  then  ap- 
peared, have  reasonably  expected  that  any  person  would  be  upon 
the  awning  and  might  be  injured  by  coming  in  contact  with 
the  exposed  wires?  If  such  a  consequence  might  have  been 
reasonably  foreseen,  then  the  plaintiff  in  error  would  be  liable 
for  the  injury,  under  the  facts  of  this  ®*^  case,  unless  there  be 
6ome  other  defense;  if  not,  then  it  cannot  be  held  liable  for 
the  death  of  Paul  Lefevre.  If  the  testimony  is  such  that  a 
jury  might  have  found  that  the  electric  light  company  ought 
to  have  anticipated  the  injury,  then  this  court  cannot  inquire 
into  the  correctness  of  such  a  conclusion,  although  it  might 
differ  with  the  jury  as  to  the  correctness  of  the  verdict. 

In  the  facts  of  this  case,  there  is  not  a  scintilla  of  proof  that 
the  awning  had  been  used  by  any  person  as  a  place  of  resort 
either  for  pleasure  or  for  business.  Looking  at  the  photo- 
graphic views  of  the  situation,  the  awning  appears  to  be  such 
as  is  common  in  the  towns  and  cities  as  a  protection  to  the 
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front  of  the  building,  with  no  railing  or  other  protection  upon, 
the  top  or  roof  showing  the  intention  for  persons  to  resort  there 
for  any  purpose  whatever.  If  a  man  of  ordinary  prudence  had 
been  placing  the  wires  at  the  same  points,  the  facts  would  not 
have  notified  him  that  probably  some  one  would  be  injured  by 
them. 

From  the  street  and  the  sidewalk  to  the  place  where  the  ex- 
posed wires  were  located  is  a  distance  of  about  sixteen  feet, 
which  must  have  been  at  least  ten  feet  above  the  heads  of  men 
of  ordinary  height  passing  along  the  street,  and  there  were  no 
means  by  which  passers  upon  the  street  or  sidewalk  could  come 
in  contact  with  the  wire.  It  was,  therefore,  not  negligence 
with  regard  to  persons  traveling  along  the  street  or  sidewalk,  to 
leave  the  wire  exposed,  because  there  was  no  reasonable  and 
scarcely  a  possible  chance  for  such  persons  to  be  injured  thereby. 

We  are  of  opinion  that  there  is  no  evidence ,  upon  which  a 
jury  could  base  a  verdict  in  favor  of  the  defendants  in  error, 
and  the  trial  court  erred  in  refusing  to  give  the  requested  in- 
struction to  find  for  defendant. 

For  the  error  of  not  sustaining  the  exception  to  the  plaintiff's 
petition  and  because  there  is  no  evidence  of  negligence  on  the 
part  of  the  electric  light  company,  the  judgments  of  the  district 
court  and  court  of  civil  appeals  are  reversed  and  this  cause  is 
remanded. 


PLEADING  CITY  ORDINANCE.- Where  ft  plaintiff  bases  his 
right  of  action  on  the  negliRence  of  the  defendant  in  violating  a  city 
ordinance  he  must  set  forth  so  much  of  the  ordinance  as  Is  relied 
upon  to  support  the  cause  of  action:  Southern  Ey.  CJo.  v.  Prather, 
119  Ala.  588,  72  Am.  St.  Rep.  W9. 

ELECTRIC  COMPANIES— DUTY  AS  TO  WIRES.— An  electrical 
company  in  erecting  and  maintaining  its  wires  is  bound  only  to  an- 
ticipate such  combinations  of  circumstances  and  accidents  and  In- 
juries therefrom  as  it  reasonably  may  forecast  as  likely  to  happeu: 
Snyder  v.  Wheeling  Electrical  Co.,  43  W.  Va.  661,  64  Am.  St  Rep. 
922.  On  the  duty  of  electric  companies  properly  to  Insulate  their 
wires,  see  Hector  v.  Boston  etc.  Co.,  174  Mass.  212,  76  Am.  St  Rep. 
800;  Perbam  ?.  Portland  Sllectric  Oo.,  83  Or.  451,  72  Am.  &t  Bep. 
730. 
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MORTGAGES  —  PARTIAL  FORECLOSURE  —  CONTINUA- 
TION OF  LIEN.— Mortgaged  property  may  be  sold  under  foreclos- 
ure to  satisfy  a  part  of  the  debt  due,  and  if  notice  of  the  action  is 
filed  at  the  commencement  of  the  suit,  the  lien  of  the  entire  debt 
may  be  preserved  by  the  decree  of  partial  foreclosure,  as  against 
subsequent  encumbrancers  or  redemptioners. 

MORTGAGES  —  PARTIAL  FORECLOSURE  —  PRESER- 
VATION OF  LIEN.— If  a  decree  of  foreclosure  for  the  portion  then 
due  of  the  mortgage  debt  recites  the  preservation  of  the  lien  for  the 
portion  of  the  debt  not  yet  due,  and  an  announcement  of  that  fact 
is  made  at  the  sale,  it  is  not  necessary  that  such  announcement  be 
incorporated  in  the  notice  or  certificate  of  sale  nor  in  the  deed. 

LIS  PENDENS.— THE  OBJECT  of  notice  of  a  pending  ac- 
tion is  to  keep  the  subject  of  the  suit  within  the  control  of  the  court 
until  judgment  is  rendered.  The  lis  pendens  may  be  defined  to  be 
the  jurisdiction,  power,  or  control  which  courts  acquire  over  prop- 
erty involved  in  a  suit  pending  the  continuance  of  the  action  and 
until  final  judgment  therein. 

MORTGAGES  —  FORECLOSURE  —  PARTIES  BOUND  BY 
DECREE.— Parties,  purchasers,  and  redemptioners,  in  foreclosure 
proceedings,  are  bound  by  the  decree,  and  redemption  can  be  made 
subject  only  to  the  conditions  therein  imposed.  A  redemptioner  be- 
comes the  assignee  of  the  purchaser,  succeeds  only  to  his  rights,  and 
cannot  claim  under  one  portion  of  the  decree  and  repudiate  another. 

MORTGAGES  —  PARTIAL  FORECLOSURE  —  NOTICE  TO 
REDEMPTIONER.— A  redemptioner  from  a  purchaser  at  a  fore- 
closure sale  for  part  of  the  mortgage  debt  under  a  decree  continuing 
the  lien  of  the  mortgage  in  force  is  not  entitled  to  notice,  after  the 
mortgagee  has  given  notice  to  the  attorney  of  record,  of  a  motion 
made  to  the  court  for  a  sale  of  the  property  upon  the  maturity  of 
the  entire  mortgage  debt. 
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MORTGAGES— PARTIAL  FORECLOSURE.— If  a  foreclostire 
of  mortgage  is  had  before  the  whole  debt  is  due,  and  the  decree  di- 
rects a  sale  for  the  debt  then  due,  subject  to  a  lien  for  the  part  not 
due,  and  the  mortgagee  who  holds  the  entire  debt  purchases  and  re- 
ceives a  deed  for  the  premises,  this  is  a  satisfaction  of  the  entire 
debt,  but  if  redemption  is  made  from  the  purchaser  by  the  mort- 
gagor or  his  judgment  creditor,  the  debt  not  due  at  the  time  of  the 
sale  and  the  lien  remain  In  force  and  the  mortgagee  may  again 
foreclose  as  to  it. 

MORTGAGES  —  PARTIAL  FORECLOSURE  —  EQUITY.  — 
Mortgage  sales  are  controlled  by  the  court  so  that  no  injustice  may 
be  done  to  either  party,  and  if  only  a  part  of  the  mortgage  debt  is 
due,  and  foreclosure  on  that  part  is  sought,  but  the  mortgaged  prem- 
ises cannot  be  sold  in  parcels  without  injury,  that  fact  should  be 
shown  to  the  court  and  a  decree  rendered  accordingly. 

Action  in  ejectment  to  recover  possession  of  property  ad- 
mitted to  be  in  the  possession  of  the  defendant  and  respondent. 
Both  parties  claim  title  under  foreclosure  proceedings  on  a 
mortgage  given  by  J.  W.  Jones  and  wife  to  J.  A.  Dupee.  The 
latter  foreclosed  the  mortgage  for  a  portion  of  the  mortgage  debt 
then  due,  and  at  the  foreclosure  sale  the  v^hole  property  wa« 
sold  in  one  parcel  by  the  United  States  marshal  to  F.  B.  Ste- 
phens, for  the  amount  of  the  decree  and  expenses.  The  de- 
fendant and  respondent  redeemed  from  such  mortgage  sale,  and 
now  seeks  to  hold  the  entire  property  free  of  the  entire  mort- 
gage debt.     Judgment  for  the  defendant,  and  plaintiff  appeals. 

Stephens  &  Smith,  for  the  appellant. 

Pierce,  Critchlow  &  Barrette,  for  the  respondent. 

***  MINER,  J.  It  is  urged  by  the  respondent  that  in  the 
marshal's  deed  to  Stephens,  and  in  his  notice  and  certificate  of 
sale  no  mention  was  made  that  the  sale  was  had  subject  to  the 
lien  for  the  principal  sum  due  upon  the  mortgage,  as  provided 
in  the  decree,  and  that  the  respondent  took  the  property  by 
its  redemption  free  from  the  lien  claimed  to  be  reserved  in  the 
decree,  and  that  the  sale  to  Stephens  without  such  reservation 
vested  the  title  in  the  respondent  ***  as  redemptioner.  At 
the  time  the  decree  was  entered  the  court  found  that  no  part 
of  the  principal  was  due,  but  did  find  that  the  ground  rent* 
and  taxes  were  due  and  had  been  paid  by  the  plaintiflf  under 
the  provisions  of  the  deed,  and  granted  a  decree  for  the  sale 
of  the  property  for  that  amount,  but  decreed  that  the  plaintiff 
was  not  then  entitled  to  a  foreclosure  for  the  entire  sum  se- 
cured by  the  mortgage;  that  the  principal  sum  of  six  thousand 
dollars  and  interest  still  remained  a  hen  on  the  mortgage  prem- 
iaes,  and  that  the  plaintiff  was  not  entitled  to  foreclose  the  same 
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for  that  sum  until  a  further  breach  of  covenants  in  the  trust 
deed. 

The  record  shows  that  lis  pendens  was  duly  filed;  that  the 
marshal,  at  the  time  of  the  first  sale,  publicly  announced  that 
it  was  made  subject  to  the  lien  of  the  mortgage  and  publicly 
read  the  clause  in  the  decree  providing  that  the  mortgage  was 
a  lien  upon  the  premises  for  the  remaining  debt  secured  to  be 
paid  by  the  mortgage.  It  is  claimed  that  evidence  of  this  an- 
nouncement was  not  admissible.  We  are  of  the  opinion  that 
this  evidence  was  admissible.  It  shows  that  independent  of 
the  decree  the  appellant  did  not  intend  to  waive  or  release  the 
lien  of  the  mortgage  for  the  balance  of  the  debt  covered  by 
the  decree,  and  that  all  persons  at  the  sale  had  notice  of  the 
lien  reserved  in  the  decree  outside  of  the  notice  contained  in 
the  decree  itself.  The  decree  directed  the  principal  sum  owing 
upon  the  mortgage  to  remain  a  lien  upon  the  premises,  and 
the  first  sale  was  made  under  an  announcement  by  the  mar- 
shal to  that  effect.  There  is  nothing  in  the  statute  requiring 
such  announcement  to  be  incorporated  into  the  certificate,  no- 
tice, or  deed,  and  the  failure  of  the  marshal  to  so  incorporate 
it  does  not  modify  or  affect  the  original  decree,  or  waive  or 
release  the  lien  reserved  in  the  decree.  The  marshal  had  no 
power  to  set  aside  or  annul  a  decree  of  the  **^  court.  It  was 
sufficient  in  this  case,  although  not  of  vital  importance,  that 
the  marshal  announced  the  lien  at  the  time  of  the  sale.  By 
this  means  all  persons  present,  including  the  attorneys  in  the 
case,  had  actual  notice:  Hughes  v.  Frisby,  81  111.  188;  Spalding 
V.  Chandler,  160  U.  S.  394;  2  Jones  on  Mortgages,  sec.  1547. 

When  the  foreclosure  suit  was  commenced  a  lis  pendens  was 
filed.  The  defendants  and  their  attorneys  knew  of  and  had 
actual  notice  of  the  pendency  of  the  action,  and  the  subsequent 
rendition  of  the  decree,  and  that  the  mortgage  lien  was  still 
upon  the  land.  The  object  of  notice  of  lis  pendens  is  to  keep 
the  subject  of  the  suit  or  res  within  the  power  and  control  of 
the  court  until  the  judgment  or  decree  shall  be  entered,  so  that 
courts  can  give  effect  to  their  judgments  and  that  the  public 
shall  have  notice  of  the  pendency  of  the  action.  (Lis  pendens 
may  be  defined  to  be  the  jurisdiction,  power,  or  control  which 
courts  acquire  over  property  involved  in  a  suit,  pending  the 
continuance  of  the  action,  and  until  its  final  judgment  there- 
in.") This  constructive  notice  of  filing  the  complaint  as  re- 
quired by  the  statute  is  equivalent  to  actual  notice:  13  Am.  & 
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Eng.  Ency.  of  Law,  889;  Whittaker  v.  Greenwood,  17  Utah, 
33. 

The  purchaser  at  a  public  sale  must  take  notice  of  the  terms 
of  the  decree:  McKinley-Lanning  etc.  Co.  t.  Hamer,  52  Neb. 
709. 

The  decree  was  a  matter  of  public  record  and  notice  to  the 
parties  and  all  persons  claiming  through  and  under  them  that 
the  lien  of  the  mortgage  remained  on  the  property.  The  par-| 
ties,  the  purchaser,  the  attorneys  for  the  parties  were  present^ 
at  the  sale  with  notice  of  the  decree,  ^^^  and  are  supposed  to 
have  known  its  terms,  and  are  bound  by  its  provisions.  The 
respondent,  by  its  attorney,  examined  the  decree  before  hia 
client  redeemed.  By  the  decree  it  was  not  intended  that  the 
lien  of  the  mortgage  for  principal  and  interest  should  be  extin- 
guished by  a  sale  thereunder  for  ground  rent  and  taxes  even  if 
the  sale  be  made  to  the  mortgagor  or  judgment  creditor.  The 
parties,  purchasers,  and  redemptioners  were  anchored  to  the 
decree,  and  were  bound  by  it,  and  cannot  escape  its  provisions. 
If  the  clause  referred  to  had  not  been  contained  in  the  decree, 
a  different  conclusion  might  be  reached.  By  redeeming,  the 
respondent  became,  by  operation  of  law,  the  assignee  of  the 
purchaser,  and  succeeded  to  his  rights,  and  no  more.  When 
the  decree  imposed  conditions  to  the  sale,  respondent  redeemed 
subject  to  those  conditions.  He  claims  title  under  that  decree 
now.  He  cannot  be  heard  to  claim  under  a  part  of  it  that  is 
advantageous  to  him,  and  reject  that  part  which  is  to  his  dis- 
advantage. He  redeemed  under  it,  claims  title  under  it,  and  is 
bound  by  it.  At  most,  the  respondent  was  but  a  judgment 
creditor.  By  the  provisions  of  the  decree  all  persons  claiming 
under  Jones,  and  all  persons  having  liens  by  judgment  or  other- 
wise subject  to  the  mortgage,  or  subsequent  to  the  filing  of  the 
lis  pendens  were  forever  barred  and  foreclosed.  As  owner  of 
the  judgment,  respondent  had  a  right  to  redeem  and  pay  the 
lien  created  by  the  decree,  and  nothing  more. 

Respondent,  a  judgment  creditor  of  the  mortgagor,  having 
redeemed  from  the  purchaser,  the  mortgage  debt  being  due  at 
the  time  of  the  sale,  the  lien  continued  to  remain  in  force  under 
the  decree,  after  the  sale.  Under  such  circumstances,  it  was 
proper  for  the  mortgagee  on  motion,  after  due  notice  to  the 
attorney  of  record  in  the  case,  if  an  appearance  had  been  had, 
to  obtain  an  order  ^^  for  the  pale  of  the  property  under  sec- 
tion 3503  of  the  Revised  Statutes  of  1888.  It  would  not  be 
necessary  to  serve  this  notice  of  motion  on  the  redemptioner 
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or  judgment  creditor  as  claimed  by  the  respondent.  It  was 
sufficient  to  serve  it  on  the  attorney  of  the  defendants,  who  had 
appeared  in  the  action. 

It  was  held  in  Hughes  v.  Frisby,  81  111.  188:  **Where  a  fore- 
closure of  a  mortgage  is  had  before  the  whole  debt  is  due,  and 
the  decree  directs  a  sale  for  the  debt  due,  subject  to  the  lien 
for  the  part  not  due,  if  the  mortgagee,  the  holder  of  the  entire 
debt,  purchases  and  receives  a  deed  for  the  premises,  it  will 
be  a  satisfaction  of  the  whole  debt,  but  if  redemption  is  made 
from  the  purchaser  by  the  mortgagor,  or  judgment  creditor  of 
the  mortgagor,  the  debt  not  due  at  sale  and  the  lien  will  re- 
main in  force,  and  the  mortgagee  may  again  foreclose  as  to  it": 
Hocker  v.  Reas,  18  Cal.  651;  Bank  of  Napa  v.  Godfrey,  77  Cal. 
612. 

Section  3502  of  the  Revised  Statutes  of  1898  provides:  "If 
the  debt  for  which  the  mortgage,  lien,  or  encumbrance  is  held 
is  not  all  due,  as  soon  as  sufficient  of  the  property  has  been  sold 
to  pay  the  amount  due,  with  costs,  the  sale  must  cease,  and 
afterward,  as  often  as  more  beoomes  due  for  principal  or  in- 
terest, the  court  may,  on  motion,  order  more  to  be  sold.  But 
if  the  property  cannot  be  sold  in  portions  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being  a  rebate 
of  interest  where  such  rebate  is  proper." 

Our  statute  is  like  that  of  California.  Under  this  statute  it 
is  held  in  California  that:  "The  proper  practice  under  the  code 
is  to  apply  by  motion,  and  not  by  petition,  for  a  sale  of  more 
of  the  mortgaged  premises  as  often  as  more  becomes  due  for 
principal  or  interest.  The  failure  ^^®  to  sell  a  portion  of  mort- 
gaged property  under  a  decree  of  sale  for  a  first  installment  of 
interest  will  not  prevent  a  sale  of  the  whole  property  on  mo- 
tion, when  the  unmatured  portions  of  the  note  fall  due.  The 
provision  of  the  code  authorizing  the  court  on  motion  to  order 
more  to  be  sold,  after  a  previous  sale  of  sufficient  of  the  prop- 
erty to  pay  the  amoimt  due,  is  construed  to  be  for  the  benefit  of 
the  debtor,  and  not  to  impose  upon  him  the  cost  of  several 
sales":  Bank  of  Napa  v.  Godfrey,  77  Cal.  612. 

The  statute  points  out  the  proper  procedure  in  such  cases. 
Under  it,  if  the  debt  secured  is  not  all  due,  as  soon  as  sufficient 
of  the  property  has  been  sold  to  satisfy  the  amount  decreed  to 
be  paid,  the  sale  should  cease,  and  thereafter  as  soon  as  more 
becomes  due  for  principal  or  interest,  the  court  may  or  may 
not  in  the  same  proceeding  order  more  sold.     But  if  it  is  made 
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to  appear  to  the  court  in  the  first  instance  that  the  property, 
cannot  be  divided  or  sold  in  portions  without  injury  to  the  par- 
ties, the  whole  may  be  ordered  sold,  and  the  entire  debt  and 
costs  paid  making  proper  rebate  in  interest. 

The  decree  permits  a  sale  of  the  property,  or  so  much  thereof 
as  may  he  necessary  to  satisfy  the  decree,  and  which  may  be  sold 
separately  without  material  injury  to  the  parties,  to  be  sold. 

In  this  case,  the  mortgage  not  being  due,  it  would  have  been 
better  practice,  if  the  facts  justified  it,  to  have  made  a  showing 
to  the  court  that  the  property  was  so  situated  that  it  could  not 
be  sold  in  portions  without  injury  to  the  parties,  and  thereon 
to  have  obtained  a  decree  for  sale  accordingly.  Then  the 
sale  could  have  been  made  in  one  parcel  without  any  question 
arising  thereon,  and  without  calling  upon  the  officer  to  act 
upon  his  judgment  or  discretion  to  sell  the  property  in  par- 
cels or  as  a  whole.  Or  if  it  appeared  to  the  court  that  the 
property  could  be  ^^"^  divided  and  sold  in  parcels  without  in- 
jury to  the  parties,  then  the  decree  should  have  been  rendered 
accordingly.  The  proceeding  to  obtain  the  order  on  motion 
for  the  sale  of  the  property  under  the  decree  was  in  conformity 
with  the  statute.  The  appellant,  imder  his  decree,  obtained 
a  title  to  the  mortgaged  premises,  but  subject  to  redemption 
by  those  in  a  position  to  redeem. 

The  first  sale  to  Stephens,  from  which  respondent  redeemed, 
was  made  subject  to  the  lien  of  the  principal  and  interest  of 
the  mortgaged  debt  referred  to  in  the  decree,  and  all  rights 
of  the  respondent,  except  to  redeem,  were  extinguished  by  the 
subsequent  sale  to  appellant  under  such  decree  and  order. 

Mortgage  sales  in  equity  will  be  controlled  by  courts  of  equity, 
80  that  no  injustice  may  be  done  to  either  party:  Campbell  v. 
Macomb,  4  Johns.  Ch.  534. 

Other  questions  are  discussed  in  the  briefs  of  the  respective 
counsel,  but  upon  careful  examination  we  find  that  the  find- 
ings and  judgment  appealed  from  are  erroneous  and  not  sus- 
tained by  the  evidence. 

The  case  is  reversed  and  remanded  to  the  districrt  court,  with 
directions  to  set  aside  the  judgment  and  findings,  and  to  enter 
findings  and  judgment  in  favor  oi  the  appellant,  as  prayed  for 
in  the  complaint. 

Appelltint  is  entitled  to  costa. 


^ppeiifljii  18  enutieci  to  coses. 
Bartch,  J.,  and  Baskin,  J.,  ooncor. 
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MORTGAGE  FORECLOSURE.— WHERE  ONLY  PART  of"  the 
debt  Is  due,  a  sale  of  the  whole  property  Is  not  a  matter  of  course, 
but  if  the  person  in  possession  is  not  responsible  for  the  debt  and 
the  security  is  insufficient,  the  sale  of  the  whole,  or  so  much  as  may 
be  necessary  to  pay  the  entire  debt  and  costs,  will  be  ordered,  un- 
less the  defendant  pays  the  Installment  due  or  gives  security  for 
the  payment  of  the  residue:  SufEern  v.  Johnson,  1  Paige,  450,  19 
Am.  Dec.  440.  However,  foreclosure  for  an  installment  due  before 
the  principal  amount  and  a  sale  of  the  property  thereunder  exhaust 
the  remedy  of  the  creditor  in  this  respect,  and  pass  an  absolute  title 
to  the  purchaser:  Poweshiek  County  v.  Dennison,  36  Iowa,  244,  14 
Am.  Rep.  521. 

MORTGAGE  SALES  WILL  BE  CONTROLLED  BY  THE  COURT 
6u  that  no  injustice  will  be  done  to  either  party,  and  a  part  or  the 
whole  of  the  property  sold  as  may  best  conduce  to  that  end:  Suf- 
fern  v.  Johnson,  1  Paige,  450,  19  Am.  Dec.  440. 

MORTGAGE  FORECLOSURE— CONCLUSIVENESS  OF.— A  de- 
cree in  a  suit  foreclosing  a  mortgage  is  binding  on  the  parties  to  the 
suit  and  those  purchasing  from  them  during  its  pendency:  Norris  v. 
He,  152  lU.  190,  43  Am.  St.  Rep.  233. 

LIS  PENDENS.— THE  OBJECT  of  lis  pendens  Is  not,  primarily, 
notice,  but  to  hold  the  subject  of  the  suit  within  the  power  of  the 
court,  so  as  to  enable  it  to  pronounce  judgment  thereon:  Brown  v. 
Cohn,  95  Wis.  90,  60  Am,  St,  Rep,  83,  The  law  of  Us  pendens  l8 
the  subject  of  the  monographic  note  to  Stout  y.  Fhilippi  Mfg.  etc. 
Oo..  56  Am.  St.  lies.  i^-S«Si. 


McLAUGHLIIT  r.  KIMBALIi. 

[20  Utah,  254.] 

CORPORATIONS  —  INSOLVENCY  —  STOCKHOLDERS  — 
LIABILITY.— AN  ACTION  TO  ENFORCE  the  statutory  liability  of 
stockholders  In  an  insolvent  corporation  must  be  brought  by  a 
creditor  thereof,  and  cannot  be  maintained  by  a  receiver,  either  gen- 
eral or  special. 

Bennett,  Harkness,  Howat,  Bradley  &  Kichards  and  Dick- 
son, Ellis  &  Ellis,  for  the  appellants. 

Brown  &  Henderson,  for  the  respondent. 

***  HART,  D.  J.  The  principal  question  to  be  decided  in 
this  case  is  whether  a  special  receiver  can  recover  the  statutory 
liability  of  a  stockholder  of  an  insolvent  banking  corporation 
above  the  amount  due  the  corporation  in  payment  of  his  stock. 
The  decision  of  this  court  in  the  case  of  Steinke  ▼.  Loofbouro^, 
17  Utah,  253,  decided  since  the  judgments  for  plaintiflE  were 
rendered  in  the  cases  at  bar,  goes  far  toward  determining  the 
question  here  involved.     It  was  decided  in  that  case  that  a  gen- 
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eral  receiver  of  a  banking  corporation  could  not  maintain  suit 
against  stockholders  for  their  statutory  liabilities.  The  only 
material  difference  between  that  case  and  the  one  at  bar  is  that 
'^^'^  there  the  plaintiff  was  the  general  receiver  of  the  bank 
and  its  assets,  appointed  at  the  suit  of  a  stockholder;  while 
here  the  plaintiff  is  a  special  receiver  appointed  at  the  suit  of 
a  judgment  creditor  in  behalf  of  himself  and  all  other  cred- 
itors for  the  purpose  of  collecting  the  fund  due  upon  the  stat- 
utory liabilities  of  the  shareholders.  In  the  Steinke  case  this 
court  said:  "There  appears  to  be  no  necessity  for  thrusting  the 
bank  or  its  receiver  between  the  creditors  and  the  stockholders. 
,  .  ,  ,  When  it  becomes  necessary  to  resort  to  the  individual 
liability  of  the  stockholders  above  the  amount  of  their  stock, 
under  a  statute  similar  to  the  one  quoted,  the  decided  weight 
of  authority  is  to  the  effect  that  the  suit  should  be  brought  by 
the  creditors,  though  there  is  a  substantial  conflict  which  can- 
not be  reconciled;  but  we  think  the  more  reasonable  and  better 
rule  is  as  we  have  stated  it." 

In  addition  to  the  above-mentioned  case  and  the  authorities 
there  referred  to,  the  following  may  be  cited  as  sustaining  the 
same  rule:  Cook  on  Stock  and  Stockholders,  sec.  218;  Zang  v. 
Wyant,  25  Colo.  551,  71  Am.  St.  Eep.  145;  Thompson  on  Cor- 
porations, sec.  3560;  Eunner  v.  Dwiggins,  147  Ind.  238;  Morse 
on  Banks  and  Banking,  3d  ed.,  sec.  696. 

Since  this  court  has  chosen  to  adopt  the  rule  that  the  cred- 
itors and  not  the  general  receiver  of  the  insolvent  company 
are  the  proper  parties  to  collect  the  statutory  liabilities  of  the 
stockholders,  we  do  not  think  it  would  be  wise  to  fritter  away 
the  rule  by  making  exceptions  based  upon  finely  drawn  dis- 
tinctions as  to  the  name  by  which  the  receiver  is  called,  the 
form  of  the  order  appointing  him,  or  whether  he  is  appointed 
in  a  suit  brought  by  the  creditor  or  the  stockholder.  To  adopt 
such  distinction  would  be  to  add  perplexing  uncertainties  to  a 
rule  which  should  remain  fixed  and  absolute  unless  changed  by 
the  legislature.  There  is  no  case  cited  to  this  point  by  counsel 
that  is  not  ***  squarely  met  by  the  decision  of  this  court  above 
referred  to.  It  is  urged  that  &  distinction  should  bs  made 
where  a  receiver  is  appointed  in  a  creditor's  suit,  and  not  in  a 
suit  brought  by  one  of  the  stockholders.  We  do  not  think  it 
would  be  either  logical  or  expedient  to  make  such  a  distinction. 
The  principal  reason  why  the  courts  have  not  permitted  re- 
ceivers of  insolvent  corporations  to  recover  the  statutory  lia- 
bilities of  stockholders,  over  and  above  the  amount  due  the 


9iO  McLaughlin  v.  Kimball.  [Utah, 

corporation  as  assessments  on  their  sixjck  is,  that  this  additional 
statutory  liability  of  stockholders  is  not  an  asset  of  the  cor- 
poration which  the  receiver  is  authorized  to  take  into  his  pos- 
session, but  belongs  to  creditors,  in  the  event  that  their  claims 
cannot  be  paid  out  of  the  corporate  assets.  But  even  this  ob- 
vious truth  that  the  statutory  liability  is  not  a  corporate  asset 
is  disregarded  in  such  cases  as  Wilson  v.  Book,  13  Wash.  676, 
Watterson  v.  Masterson,  15  Wash.  511,  and  Gushing  v.  Perot, 
175  Pa.  St.  66,  52  Am.  St.  Rep.  835.  The  doctrine  of  these 
cases  this  court  has  declined  to  adopt.  The  fact  that  the  gen- 
eral receiver  is  appointed  in  a  suit  brought  by  a  creditor  and 
not  a  stockholder  should  be  considered  a  mere  incident.  The 
receiver  stands  in  the  same  representative  capacity  in  the  one 
case  as  in  the  other.  If  appointed  at  the  suit  of  a  creditor  to 
collect  and  take  possession  of  the  corporate  assets,  he  repre- 
sents all  the  parties  interested — the  creditors,  stockholders,  and 
the  corporation.  If  appointed  in  a  suit  by  the  stockholders  to 
wind  up  the  affairs  of  the  corporation,  he  likewise  represents 
the  same  parties. 

The  case  of  State  v.  Union  Stock  etc.  Co.,  103  Iowa,  549, 
is  decided  upon  the  statute  of  that  state,  and  also  upon  what 
appears  to  be  a  misapprehension  of  the  case  of  Story  v.  Furman, 
25  N.  Y.  214.  That  the  latter  case  was  decided  under  a  special 
act  of  that  state  ^®*  passed  in  1852  for  the  dissolution  of  a 
corporation  organized  under  the  law  of  1811  is  clear  from  the 
decision  itself.  That  the  case  is  so  understood  in  the  juris- 
diction rendering  the  same  is  shown  in  Famsworth  v.  Wood, 
91  N.  Y.  308.  Although  the  case  of  Story  t.  Furman,  25  N.  Y. 
214,  is  beyond  all  question  decided  by  reason  of  the  statute, 
there  are  certain  obiter  dicta  in  the  case  which  have  sometimes 
been  quoted  and  relied  upon  as  though  an  essential  part  of  that 
case. 

Admitting  that  it  would  be  a  convenient  and  desirable  rem- 
edy for  the  receiver  of  a  corporation  to  collect  for  the  creditors 
their  dues  from  the  stockholders,  the  relief  is  to  be  sought  at 
the  hands  of  the  legislature,  and  not  the  court. 

In  the  case  at  bar,  a  general  receiver  is  appointed  at  the 
suit  of  a  creditor.  The  same  creditor,  after  reducing  his  claim 
to  judgment,  brings  suit  against  the  corporation  represented 
by  the  receiver  he  has  had  appointed,  seeking  nothing  against 
the  corporation,  the  relief  sought  being  against  the  stockhold- 
ers. The  stockholders  are  not  made  parties  to  the  suit  except 
as  they  are  represented  through  the  receiver.     The  creditors 
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are  only  parties  to  the  suit  by  the  same  being  brought  by  one 
creditor  in  behalf  of  all.  No  time  is  given  either  to  the  other 
creditors  or  to  the  stockholders  to  come  in  and  directly  par- 
ticipate in  the  proceedings  for  the  appointment  of  the  special 
receiver,  but  on  the  same  day  that  the  suit  is  filed  the  general 
receiver  consents  to  the  appointment  of  himself  as  the  special 
receiver,  and  then,  as  special  receiver,  he  brings  the  suit  at  bar. 
There  was  no  judicial  determination  of  who  were  the  creditors, 
the  amounts  of  their  claims,  nor  of  the  exact  amount  due  the 
creditors  after  exhausting  the  assets  of  the  corporation.  The 
recital  in  the  order  appointing  the  general  receiver  that  there 
will  be  a  deficiency  in  the  payment  of  the  corporate  indebted- 
ness exceeding  fifty  thousand  dollars,  ^^^  the  amount  of  the 
capital  stock  of  the  corporation,  must  be  considered  purely  as 
an  ex  parte  order.  If  a  special  receiver  appointed  under  such 
circumstances  should  be  allowed  to  sue  in  behalf  of  the  cred- 
itors for  the  statutory  liabilities  of  stockholders,  why  would 
not  a  special  receiver,  appointed  in  the  first  suit  by  the  cred- 
itors against  the  corporation,  have  the  same  powers?  If  so — 
and  it  is  difficult  to  see  how  any  material  distinction  can  be 
made  between  the  two  instances — then  the  question  would  have 
to  turn  upon  the  particular  powers  that  the  court  purported 
to  confer  upon  the  receiver  in  its  order  appointing  him. 

If  the  court  has  the  power  to  confer  such  special  power  upon 
the  receiver,  why  not  confer  them  upon  the  general  receiver  at 
the  time  of  his  appointment,  and  direct  him  to  sue  stockhold- 
ers on  their  statutory  liabilities  in  the  event  that  the  corporate 
assets  are  insufficient  to  pay  the  corporate  creditors?  The 
remedy  sought  in  this  case  would  be  a  convenient  one,  no 
doubt,  if  the  statute  had  authorized  it,  as  the  statutes  in  some 
states  have  done;  but  if  the  receiver  has  no  such  authority  un- 
der the  law  by  virtue  of  his  office  as  receiver,  as  this  court  has 
determined,  what  authority  has  the  court  to  confer  this  power 
upon  him?  There  is  no  fund  in  the  possession  of  th«  court 
which  this  special  receiver  is  to  take  charge  of;  neither  is  he 
to  collect  assets  belonging  to  the  corporation,  the  general  re- 
ceiver having  been  appointed  for  that  purpose.  Section  .3114 
of  the  Revised  Statutes  of  TTtali  of  1808,  sub'livision  6,  enacts: 
*'A  receiver  may  be  appointed  by  tlic  court  in  which  an  action 
i.^  pending  or  has  passed  to  jud;zment,  or  by  the  judge  thereof. 
....  6.  In  all  other  cases  whore  receivers  have  been  appointed 
1)V  the  usages  of  courts  of  equity."  Is  it  the  usage  of  courts 
of  etjuity  to  appoint  a  receiver  under  such  circumstances  and 
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with  sucli  powders  as  in  this  *®^  case?  If  so,  no  such  case  has 
been  called  to  the  attention  of  the  court.  Simply  because  there 
are  a  large  number  of  persons,  each  having  a  claim  against 
one  or  more  persons,  should  the  court,  in  the  absence  of  a  stat- 
ute, on  motion  of  one  or  more  persons  having  a  claim,  appoint 
a  receiver  to  bring  suit  as  such  in  behalf  of  all  the  creditors? 
If  so,  there  would  be  scarcely  any  limit  to  which  the  courts 
would  not  be  burdened  in  doing  for  individuals  what  they 
should  do  for  themselves. 

A  receiver  is  but  "the  hand  of  the  court."  Unless  the  neces- 
sities of  the  occasion  require,  individuals,  and  not  the  officers 
of  the  court,  should  bear  the  responsibility  of  litigating  their 
own  claims.  If  a  receiver  should  be  appointed  in  such  a  case, 
where  can  the  line  be  drawn,  unless  drawn  by  the  statute?  If 
several  creditors  are  entitled  to  a  receiver  to  collect  their  dues 
from  several  stockholders,  a  receiver  could  be  appointed  in  any 
other  cause  where  several  plaintiffs  are  seeking  recovery  against 
several  defendants.  While  perhaps  not  quite  so  convenient  a 
remedy,  the  creditor  has  means  of  complete  relief  in  a  cred- 
itor's suit  against  the  stockholders.  This  is  the  reUef  pointed 
out  in  the  decision  of  this  court  heretofore  referred  to,  and  is 
the  remedy  that  would  have  doubtless  been  followed  had  not 
these  proceedings  been  instituted  and  trial  had  before  the  de- 
cision rendered  in  the  causes  referred  to. 

It  is  ordered  that  these  causes  respectively  be  remanded  to 
the  trial  court,  with  instructions  to  dismiss  the  same  at  the 
costs  of  the  respondent. 

Baskin,  J.,  and  McCarty,  D.  J.,  concur. 

STOCKHOLDERS'  LIABILITY,  WHO  MAY  ENFORCB.-The 
statutory  liability  of  the  stocliholders  in  an  insolvent  corporation  is 
enforceable  by  the  creditoi-s  alone;  Parker  v.  Caroline  Sav.  Bank, 
^63  S.  C.  583.  69  Am.  St.  Kep.  888.  The  receiver  of  the  corporation 
cannot  maintain  a  suit  to  enforce  such  liability:  Zaug  y.  Wyant,  25 
«Colo.  551,  71  Am.  St.  Eep.  146. 
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FARMINOTON  GOLD  MINING  COMPANY  t.  BHYMNEY 

GOLD  AND  COPPER  COMPANY. 

[20  Utah.  363.] 

MINES  AND  MINING— LOCATION  MARKS— NOTICE.— 
Whether  a  location  of  a  mine  is  distinctly  marlied  on  the  ground 
is  a  qnestlon  of  fact  to  be  determined  by  proof  aliunde.  The  loca- 
tion notice  need  not  state  how  the  claim  is  marked  on  the  ground. 

jriNES  AND  MINING— FINDING  AS  TO  CLAIM— PRE- 
SUMPTION  ON  APPEAL.— A  finding  by  the  trial  court  that  plain- 
tiff has  be^i  in  possession  of  a  claim  or  mining  location,  and  has 
in  good  faith  developed  and  worked  It,  expending  large  sums  of 
money  thereon,  and  at  all  times  complying  with  all  mining  laws 
and  regulations,  must  be  presumed  to  be  correct  on  appeal. 

MINES  AND  MINING— LOCATION  NOTICE-SUFFICIEN- 
CY.—If  a  mining  location  is  made  in  good  faith,  the  locator  is  not 
held  to  a  strict  compliance  with  the  law  In  respect  to  his  location 
notice;  and  if,  by  any  reasonable  construction,  in  view  of  the  sur- 
rounding circumstances,  the  language  employed  in  the  notice  as  to 
description  imparts  notice  to  subsequent  locators.  It  Is  sufficient. 

MINES  AND  MINING  —  LOCATIONS  —  CONSTRUCTION 
OF  LAW.— The  statute  respecting  the  location  of  mining  claims  is 
construed  liberally,  and  the  sufficiency  of  the  location  and  notice 
thereof,  with  reference  to  natural  objects  or  permanent  monuments. 
Is  simply  a  question  of  fact. 

J.  H.  Moyle,  J.  M.  Zane,  Young  &  Moyle,  and  D,  H.  Wells, 
Jr.,  for  the  appellant. 

Wilson  &  Smith,  for  the  respondent. 

•**  BARTCH,  C.  J.  The  main  question  presented  for  our 
consideration  in  this  case  is,  whether  the  notice  of  location  of 
the  Rhymnc}'  mining  claim,  with  the  supplementary  proof,  was 
properly  admitted  in  evidence.  The  ground  of  the  objection 
appears  to  be  the  uncertainty  in  the  description.  The  notice 
reads  as  follows: 

"Xotice  is  hereby  given  that  the  undersigned  having  com- 
plied with  the  requirements  of  section  2321  of  the  Re- 
vised Statutes  of  the  United  States  and  the  local  laws,  cus- 
toms, and  regulations  of  this  district,  has  located  1500  feet  in 
length  by  600  feet  in  width  on  this  the  Rliymney  Mine,  lode, 
vein,  or  deposit  bearing  gold,  silver,  end  other  precious  metals, 
situated  in  the  Farmington  Mining  District,  Utah  Territory, 
the  location  being  described  and  marked  on  the  ground  aa  fol- 
lows, to  wit:  Situated  about  **^  one  mile  and  a  half  eastward 
from  the  depot  under  a  large  cliff  of  rock.  I  claim  from  this 
notice  750  feet  southeasterly  to  a  monument  of  stone;  thenco 
northwesterly  from  this  notice  750  feet  to  a  monument  of 
stone.     The  mining  claim  above  described  shall  be  known  as 
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the  Piliyinney  ]\[ine.     Located    this  seventh  day  of  January, 
1884.     Xames  of  Locators. 

*TIYRUM  E.  HAYNES." 

The  notice  was  recorded  May  19,  1884.  The  appellant  in- 
sists that  it  was  so  indefinite  and  uncertain  that  it  did  not  im- 
part notice  to  the  public,  and  that  the  claim  was  not  tied  to  a 
natural  object  or  permanent  monument  so  as  to  identify  it,  as 
required  by  section  2324  of  the  Revised  Statutes  of  the  United 
States,  which,  so  far  as  material  here,  reads:  "The  location 
must  be  distinctly  marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced.  All  records  of  mining  claims  hereafter 
made  shall  contain  the  name  or  names  of  the  locators,  the  date 
of  the  location,  and  such  a  description  of  the  claim  or  claims 
located  by  reference  to  some  natural  object  or  permanent  monu- 
ment as  will  identify  the  claim." 

The  first  clause  of  this  provision  requires  the  '^location  to  be 
distinctly  marked  on  the  ground,"  but  whether  or  not  a  claim 
is  so  marked  is  a  question  of  fact  to  be  determined  from  proof 
aliunde,  and  it  is  not  required  to  be  stated  in  the  notice  how 
the  claim  is  marked  on  the  ground. 

"Where  the  right  of  possession  is  founded  on  an  alleged  com- 
pliance with  the  law  relating  to  a  valid  location,  all  the  neces- 
fcary  steps,  aside  from  the  making  and  recording  of  the  location 
certificate,  must,  when  contested,  be  established  by  proof  out- 
side of  such  certificate.  The  record  of  the  certificate  is  proof 
itself  of  its  own  performance  as  one  of  such  steps,  and  in  reg- 
ular order,  generally  speaking,  ^®®  the  last  step  in  perfecting 
the  location":  Lindley  on  Mines,  sec.  393. 

"Whether,  at  the  trial,  all  the  necessary  facts  to  constitute 
a  valid  location  of  the  Rhymney  mine  were  shown  to  exist,  we 
are  unable  to  determine  from  the  evidence,  because  all  the 
testimony  relating  to  the  same  does  not  appear  in  the  record, 
but  the  court  found,  inter  alia,  that  the  location  of  the  claim 
was  made  in  January,  1884,  by  the  defendant's  predecessor  in 
interest;  that  ever  since,  such  predecessor  and  the  defendant 
have  been  in  the  quiet  and  peaceable  possession  thereof,  except 
when  disturbed  by  the  plaintiff,  and  have  in  good  faith  devel- 
oped and  worked  the  claim  and  expended  large  sums  of  money 
thereon;  and  that  at  all  times  they  have  complied  with  all  the 
laws  of  the  United  States  and  the  local  laws,  customs,  and 
regulations  of  the  mining  district.  In  the  absence  of  evidence 
showing  the  contrary,  we  must  assume  that  this  finding  was 
correct,  and  consequently  hold  that  the  claim  was  sufficiently 
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marked  on  the  ground.  The  date  of  the  location  and  the  lo- 
cator appear  in  the  certificate,  as  required  by  the  provisions 
of  the  statute  quoted. 

In  addition  to  the  date  of  location  and  name  of  the  locator, 
however,  the  statute  requires  the  record  to  show  such  a  de- 
scription of  the  claim  located  '^y  reference  to  some  natural 
object  or  permanent  monument,  as  will  identify  the  claim." 

It  must  be  admitted  that  the  notice  is  indefinite  in  not  stat- 
ing the  number  of  feet  in  width  claimed  on  each  side  of  the 
point  of  discovery  or  monuments  of  stone  referred  to  therein, 
and  should,  therefore,  be  limited  to  an  equal  number  of  feet 
on  each  side.  When  so  limited  it  would  seem  to  be  sufficiently 
definite,  and  thus  viewed  the  description  would  seem  sufficient 
to  indicate  to  a  subsequent  *^  locator  the  intention  of  the 
claimant  as  to  the  number  of  feet  claimed. 

Nor,  under  the  circumstances  as  shown  by  the  proof,  is  the 
objection  to  the  location  that  the  claim  was  not  so  tied  to  a 
natural  object  or  permanent  monument  as  is  required  by  law 
well  grounded.  The  notice  indeed  appears  to  be  somewhat 
uncertain  in  not  stating  the  kind  of  depot  referred  to,  and  not 
giving  the  exact  distance  and  direction  the  claim  is  from  the 
depot,  but  these  were  matters  of  fact  which  could  be  shown  by 
evidence  outside  the  notice,  and,  on  this  point,  the  record  con- 
tains evidence  showing  that  at  the  time  the  location  was  made 
the  Union  Pacific  railway  depot  was  the  only  depot  in  the  min- 
ing district  where  the  claim  was  located;  that  there  was  but 
one  large  cliff  of  rocks  one  and  one-half  miles  east  of  that 
depot;  tha:t  the  Rhymney  claim  was  located  at  the  base  of  that 
cliff  of  rocks  according  to  law;  and  that  a  vein  or  lode  was  dis- 
covered by  the  locator  within  the  limits  of  the  claim. 

L'ndor  the  circumstances  thus  shown  in  evidence  the  location 
was  sufficient  to  impart  notice  to  any  subsequent  locator  of  tiie 
fact  of  an  asserted  claim,  and  the  notice,  although  imperfect, 
supplemented  by  such  proof  was  properly  admitted  in  evidence. 

With  juat  how  much  accuracy  the  description  of  a  mining 
claim,  in  reference  to  a  natural  object  or  permanent  monument, 
must  be  stated  in  the  notice  of  location  is  not  set  forth  in  the 
statute,  and  where,  as  in  this  case,  the  location  was  evidently 
made  in  good  faith,  we  are  not  disposed  to  hold  the  locator  to  a 
very  strict  compliance  with  the  law  in  respi^ct  to  his  location 
notice.  If,  by  any  reasonable  construction,  in  view  of  the  sur- 
rounding circumstancep,  the  language  em|'l>ved  in  the  descrip- 
tion will  impart  notice  to  subsequent  locators,  it  ia  sufficient. 
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Prospectors,  ^'^^  as  a  rule  make  no  pretensions  of  scholarship  or 
the  art  of  composition,  are  neither  surveyors  nor  lawyers,  and 
if,  in  their  notice  of  location,  technical  accuracy  of  expression 
were  an  absolute  requirement,  the  object  of  the, law,  which 
doubtless  is  the  encouragement  and  benefit  of  the  miners, 
would  in  many  cases  be  frustrated,  and  injustice  would  result, 
by  the  disturbing  of  possession  after  much  hard  labor  per- 
formed and  money  in  good  faith  expended.  Therefore,  mere 
imperfections  in  the  notice  of  location  will  not  render  it  void. 
Courts  have  usually  construed  the  statute  respecting  the  loca- 
tion of  mining  claims  with  much  liberality,  and  the  sufficiency 
of  the  location  with  reference  to  natural  objects  or  permanent 
monuments  is  simply  a  question  of  fact:  Lindley  on  Mines,  sees. 
381,  383;  Erhardt  v.  Boaro,  113  U.  S.  527;  Bennett  v.  Hark- 
rader,  ISS  U.  S.  441;  Brady  v.  Husby,  21  Nev.  453;  Flavin  ▼. 
Mattingly,  8  Mont.  242;  Gamer  v.  Glenn,  8  Mont.  371;  Mt. 
Diablo  Min.  etc.  Co.  v.  Callison,  5  Saw.  439 ;  Wilson  v.  Triumph 
Con.  Min.  Co.,  19  Utah,  66,  75  Am.  St.  Rep.  718. 

According  to  the  record  the  Rhymney  claim  was  located  in 
1884  by  the  respondent's  predecessor,  and  the  same  ground 
was,  in  1896,  attempted  to  be  located  as  the  Gray  mining  claim 
by  the  appellant.  For  twelve  years,  as  appears,  prior  to  the 
attempted  location,  the  respondent  and  its  predecessors  in  in- 
terest had  located,  worked,  and  developed  the  claim,  expended 
large  sums  of  money  thereon,  and  substantially  complied  with 
all  the  laws  and  the  customs  and  regulations  of  the  mining  dis- 
trict. Under  these  circumstances,  to  permit  the  appellant  to 
recover  on  purely  technical  grounds  would  not  only  be  a  great 
injustice  to  the  respondent,  but,  doubtless,  would  be  a  menace 
to  the  titles  of  many  mining  properties  in  *'^*-  this  state  which 
hitherto  have  been  unquestioned  and  unquestionable. 

The  record  presents  nothing  which  justifies  ft  reveraal  of  this 
case. 

The  judgment  is  affirmed,  with  costs. 

Miner,  J.,  and  Baskin,  J.,  concur. 

MINES— NOTICES  OF  LOCATION  are  to  be  liberally  constmed: 
Note  to  Donahne  v.  Meister,  22  Am.  St.  Rep.  291;  Wilson  v.  Triumph 
Consolidated  Min.  Co.,  19  Utali,  66,  75  Am.  St.  Rep.  718.  See,  too, 
Omar  y.  Soper,  11  Colo.  880,  7  Am.  St  R^.  24a 


Nov.  1899.]  Nklden  v.  Clark.  917 


NELDEN  y.  CLARK, 
[20  Utah.  S82.] 

STATUTES-IMPLIED  REPEAL.— If  an  earlier  statute  la 
Impliedly  repealed  by  a  later  one  on  account  of  repugnancy  or  in- 
consistency between  the  two,  the  repeal  is  measured  by  the  extent 
of  the  conflict  between  them;  and  if  any  part  of  the  earlier  act 
can  stand  as  not  superseded  or  afit'ected  by  the  later,  that  part  isi 
not  repealed.  ' 

STATUTES  —  G-'ENERAL  AND  SPECIAL  CONSTRUC- 
TION.—If  there  are  two  acts  or  provisions,  one  of  which  is  special 
and  particular,  and  certainly  includes  the  matter  in  question,  and 
1  he  other  general,  which,  if  standing  alone,  would  include  the  same 
matter,  and  tlius  conflict  with  tlie  special  act,  tiie  latter  must  be 
taken  as  intended  to  constitute  an  exception  to  the  general  act,  es- 
pecially when  such  general  and  special  acts  are  contemporaneotis. 

STATUTES— IMPLIED  REPEAL.— The  repeal  of  a  statute 
depends  upon  the  intent  of  the  legislature,  express  or  implied,  and 
If  the  legislature  malies  a  change  in  a  particular  statute  and  enacts 
a  new  one  upon  the  same  subject,  and  it  is  apparent  from  the  latter 
that  it  was  the  intention  of  the  legislature  to  change  the  present 
provision  in  the  old  law  and  enact  a  new  one  to  efl'ectuate  its  pur- 
pose, it  is  a  plain  declaration  that  whatever  is  embraced  in  the  new 
act  shall  prevail,  and  that  whatever  is  changed  or  excluded  is  dis- 
carded from  it.  It  is  also  clear  evidence  of  the  intent  of  the  legis- 
lature to  enact  the  provisions  of  the  later  act  as  the  only  ones  on 
that  subject  which  shall  be  obligatory. 

MUNICIPAL  CORPORATIONS.— POWERS  OP  CITY  OF- 
FICERS are  limited  strictly  to  those  contained  in  the  statutory 
grant,  and  when  the  power  contained  in  such  grant  is  limited  or 
otherwise  becomes  nugatory  or  Inoperative,  all  municipal  rights 
thereunder  cease,  and  all  ordinances  passed  thereunder  become  iuop- 
^erative,  so  far  as  tliey  are  affected  by  the  change  or  repeal  in  the 
grant  of  power  under  which  the  ordinance  was  passed. 

MUNICIPAL  CORPORATIONS— POWER  OF  OFFICERS.— 
If  officers  of  a  municipal  corporation  do  an  act  in  excess  of  their 
corporate  authority,  the  corporation  is  not  bound,  and  when  the 
statute  under  which  the  corporation  acts,  or  should  act,  especially 
restricts  its  action  to  a  particular  mode,  or  confers  the  power  as- 
sumed upon  others,  none  of  the  agents  through  whom  the  corpora- 
tion acts  can  bind  it  in  any  manner  other  than  that  prescribed  in 
the  act  granting  the  power. 

MUNICIPAL  CORPORATIONS.— INJUNCTION  MAY  ISSUH 
AGAINST  CITY  OFFICERS  to  restrain  them  from  refusing  to  per- 
mit a  board  of  public  work  to  act  in  accordance  with  law  In  making 
city  Improvementa. 

W.  C.  Hall  and  C.  B.  Stewart,  for  the  appellanti. 

Stephens  &  Smith,  for  the  respondents. 

««*  MINER,  J.  This  action  was  brought  in  April,  1899,  to 
restrain  the  mayor  and  city  council  of  Salt  Lake  City,  the  city 
engineer,  *****  and  superintendent  of  waterworks,  under  the 
order  of  the  city  council,  from  constructing  about  thirty  thou- 
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Band  dollars*  worth  of  improvements  to  the  city  waterworks  sys- 
tem, and  also  the  construction  of  a  bridge  across  the  Jordan 
liver  at  a  cost  of  two  thousand  five  hundred  dollars. 

Plaintiffs  claim  that  under  the  law  the  board  of  public  works 
were  required  to  make  contracts  on  behalf  of  the  city  for  the 
performance  of  all  such  work,  and  the  erection  of  the  improve- 
ments described  in  the  complaint  and  ordered  by  the  city  coun- 
cil, and  that  the  city  engineer  and  superintendent  of  water- 
"Ct^orks,  under  the  directions  of  the  city  council,  had  no  right  or 
authority  to  proceed  with  the  construction  of  said  work.  The 
court  decided  the  issues  in  favor  of  the  plaintiffs,  and  found, 
among  other  things,  that  this  right  and  duty  devolved  upon  the 
board  of  public  works,  as  ordered  by  the  city  council,  and  that 
the  city  council  had  no  right  or  authority  under  the  law  to  in- 
struct the  city  engineer  to  proceed  v^th  the  construction  of 
the  bridge  by  purchasing  materials  and  employing  labor  by  the 
day's  work,  and  that  the  mayor  and  city  council  had  no  author- 
ity to  direct  the  superintendent  of  waterworks  to  purchase 
material  and  construct  the  improvements  to  the  waterworks 
system  aforesaid,,  nor  to  employ  labor  by  the  day's  work  there- 
on, instead  of  letting  contracts  to  the  highest  bidder. 

Defendants  appeal  from. the  judgment,  and  claim  that  the 
findings  of  fact  are  contrary  to  law.  In  support  of  this  con- 
tention appellants  rely  on  subdivisions  36  and  76  of  section 
206  of  the  Revised  Statutes  of  1898,  which  were  adopted  prior 
to  the  year  1888,  and  which  read  as  follows:  "The  city  council 
shall  have  the  following  powers: 

"36.  To  construct  and  keep  in  repair  bridges,  viaducts,  and 
tunnels,  and  to  regulate  the  use  thereof." 

"76.  Waterworks,  fire  signals,  etc.  To  purchase,  construct, 
^^"^  lease,  rent,  manage,  and  maintain  any  system  or  part  of 
any  system  of  waterworks,  hydrants,  and  supplies  of  water,  tele- 
graphic fire  signals,  or  fire  apparatus,  and  to  pass  all  ordinances, 
penal  or  otherwise,  that  shall  be  necessary  for  the  full  pro- 
tection, maintenance,  management,  and  control  of  the  property 
60  leased,  purchased,  or  constructed." 

Prior  to  1890,  sections  1  and  2  of  the  Eevised  Ordinances  of 
1892,  page  494,  were  adopted  by  the  city  council,  providing 
that  the  waterworks  shall  be  under  the  control  of  the  city 
council,  who  may  direct  the  construction  of  reservoirs,  water- 
mains,  water-tanks,  service  pipes,  and  fire  hydrants  that  may 
be  necessary;  that  tha  superintendent  of  waterworks  shall,  un- 
der the  direction  of  the  city  council,  have  charge  of  the  reser- 
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voirs,  water-tanks,  and  machinery  appurtenant  to  the  water- 
works, and  shall  have  the  direction  of  the  laying  of  water- 
mains  and  putting  in  service  pipes,  and  the  regulation  of  the 
water  supply,  etc. 

Respondents  rely  upon  an  act  creating  a  board  of  public 
works  in  cities  of  the  first  class,  which  took  effect  May  1,  1890, 
since  the  approval  of  section  206  of  the  Session  Laws  of  1890, 
page  62,  being  as  amended  sections  283,  286,  chapter  13,  of  the 
Revised  Statutes  of  1898.     These  sections  read  as  follows: 

"283.  Appointment — Term. — There  shall  be  in  each  city  of 
the  first  class  a  board  of  public  works,  which  shall  consist  of 
five  members,  residents  and  freeholders  of  the  city,  appointed 
by  the  mayor,  with  the  consent  of  the  council,  for  the  term  of 
two  years.'* 

"286.  Duties  of  Board. — It  shall  be  the  duty  of  such  board 
of  public  works,  and  it  shall  have  power,  to  make  contracts  on 
behalf  of  the  city  for  the  performance  of  all  such  work  and 
the  erection  of  all  such  improvements  as  may  be  ordered  by 
the  city  council,  but  all  such  contracts  shall  be  subject  to  the 
approval  or  rejection  of  the  council;  **®  to  superintend  the 
performance  of  all  such  work  and  the  erection  of  such  improve- 
ments, except  the  supervision  of  the  construction  of  city  halls, 
market-houses,  jails,  or  other  public  buildings.  It  shall  also 
be  the  duty  of  said  board  to  approve  the  estimates  of  the  city 
engineer  which  may  be  made  from  time  to  time  of  the  value  of 
the  work  as  the  same  may  progress;  to  accept  any  work  done 
or  improvement  made,  when  the  same  shall  be  fully  completed 
according  to  contract,  subject,  however,  to  the  approval  of  the 
council;  and  to  perform  such  other  duties  as  may  be  devolved 
upon  them  by  ordinance." 

No  express  words  of  repeal  are  embraced  in  the  act.  If  sec- 
tion 286  is  repugnant  to  section  206,  or  so  contradictory  or  ir- 
reconcilably in  conflict  with  it  that  the  two  sections  cannot  he 
harmonized  in  order  to  effect  the  purposes  of  their  enarttno  t, 
then  the  latter  act  may  repeal  the  former  ;  but  one  act  is  not 
to  repeal  or  defeat  another  if  by  reasonable  construction  the 
two  can  be  harmonized  and  made  to  stand  together..  When  a 
statute  enumerates  the  persons  and  things  to  be  affected  by  its 
provisi  ns,  there  is  an  implied  exclusion  of  others.  "If  two 
inconsistent  acts  are  passed  at  different  time*,  the  last  is  to  be 
obeyed,  and  if  obedience  cannot  be  observed  without  derogating 
from  the  first,  it  is  the  first  that  must  give  way."  So  if  an 
earlier  statute  is  impliedly  repealed  by  a  later  one  on  account 
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of  repugnancy  or  inconsistency  between  the  two,  the  repeal 
will  be  measured  by  the  extent  of  the  conflict  or  inconsistency 
between  the  acts,  and  if  any  part  of  the  earlier  act  can  stand  as 
not  superseded  or  affected  by  the  later,  it  will  not  be  repealed 
by  the  later:  University  of  Utah  v.  Richards,  20  Utah,  457, 
post,  p.  928;  Black  on  Interpretation  of  Laws,  sec.  53;  State 
V.  Grady,  34  Conn.  118;  Wood  v.  United  »»»  States,  16  Pet. 
343;  North  Point  etc.  Irr.  Cos.  v.  Utah  etc.  Canal  Cos.,  14 
Utah,  162. 

So,  also,  where  the  legislature  grants  the  same  power  over 
a  particular  matter  to  two  public  bodies,  one  to  a  city  and  an- 
other to  the  trustees  of  a  public  canal,  and  the  grants  are 
repugnant,  the  last  expressed  will  of  the  legislature  will  con- 
trol: Korah  v.  Ottawa,  32  111.  121,  83  Am.  Dec.  255. 

In  Crane  v.  Reeder,  22  Mich.  322,  it  is  held  that,  "where 
there  are  two  acts  or  provisions,  one  of  which  is  special  and  par- 
ticular and  certainly  includes  the  matter  in  question,  and  the 
other  general,  which,  if  standing  alone,  would  include  the  same 
matter,  and  thus  conflict  with  the  spe€ial  act  or  provision,  the 
special  must  be  taken  as  intended  to  constitute  an  exception  to 
the  general  act  or  provision,  especially  when  such  general  and 
special  acts  are  contemporaneous,  as  the  legislature  are  not  pre- 
eumed  to  have  intended  a  conflict." 

A  repeal  of  a  statute  depends  upon  the  intention  of  the 
legislature,  express  or  implied.  The  fact  that  a  later  act  is 
different  from  a  former  one  is  not  sufficient  to  effect  a  repeal. 
It  must  appear  in  addition  that  the  later  act  is  contrary  to  or 
inconsistent  with  the  previous  act  in  order  to  justify  the  con- 
clusion that  the  first  is  repealed.  If  the  later  act  covers  the 
subject  matter  of  the  former  and  makes  different  provisions 
which  are  contradictory  and  inconsistent  with  it,  so  that  the 
two  acts  cannot  stand  together  in  harmony,  then  it  may  be  said 
the  one  repeals  the  other  in  so  far  as  it  is  inconsistent  and  con- 
tradictory. 

With  respect  to  this  case,  these  statutes  should  be  construed 
and  considered  according  to  what  appears  to  have  been  the  in- 
tention of  the  legislature.  If  the  later  law  is  clearly  intended 
to  prescribe  the  only  rule  which  should  ^^^  govern  the  par- 
ticular case  provided  for,  it  should  so  far  be  construed  as  re- 
pealing the  original  act. 

This  rule  does  not  rest  alone  on  the  ground  of  repeal  by 
implication,  but  on  the  principle  that  when  the  legislature 
makes  a  change  in  a  particular  statute  and  enacts  a  new  ona 
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upon  the  same  subject,  and  it  is  apparent  from  the  act  that 
it  was  the  intention  of  the  legislature  to  change  the  present 
provision  in  the  old  law  and  enact  a  new  one  to  effectuate  its 
purpose,  it  is  a  plain  declaration  that  whatever  is  embraced  in 
the  new  act  should  prevail,  and  that  whatever  is  changed  or  ex- 
cluded is  discarded  from  it.  It  is  clear  evidence  of  the  inten- 
tion of  the  legislature  to  enact  the  provisions  of  the  later  act 
as  the  only  ones  on  that  subject  that  shall  be  obligatory:  Black) 
on  Interpretation  of  I^aws,  116,  118;  State  v.  flavor  etc.,  40 
N.  J.  L.  257;  University  of  Utah  v.  Richards,  30  Utah,  457, 
post,  p.  938. 

Sections  36  and  76  are  general  provisions  giving  the  control 
of  bridges  and  waterworks  to  the  city  council;  but  it  is  clear 
that  the  legislature  were  not  satisfied  with  those  provisions  of 
the  statute  as  applied  to  cities  of  the  first  class,  and  therefore  it 
enacted  chapter  13,  with  sections  283  and  286,  providing  for 
the  appointment  of  a  board  of  public  works  by  the  mayor,  with 
the  consent  of  the  city  council,  and  empowering  euch  board  to 
make  contracts  for  all  works  and  the  erection  of  all  improve- 
ments as  might  be  ordered  by  the  city  council,  subject  to  the 
approval  or  rejection  by  the  city  council,  and  to  superintend 
the  performance  of  all  such  work  and  the  erection  of  all  such 
improvements,  except  the  supervision  and  construction  of  city 
halls,  market-houses,  jails,  and  other  public  buildings. 

It  will  be  seen  that  this  board  is  to  be  selected  by  the  mayor, 
with  the  consent  of  the  city  council,  and  it  is  not  authorized  to 
make  contracts  on  behalf  of  the  city  for  the  performance  of 
work  and  erection  of  improvements,  unless  ^**^  the  work  of 
improvements  are  ordered  by  the  council.  The  contract  when 
made  by  the  board  is  subject  to  the  approval  or  rejection  of 
the  city  council.  The  board  is  authorized  to  make  contracts 
on  behalf  of  the  city,  and  superintend  the  performance  of  such 
work  and  erection  of  improvements  in  all  cases,  except  the  su- 
pervision and  construction  of  jails,  city  halls,  market-houses, 
and  other  public  buildings. 

The  delegation  of  power  is  special,  to  a  specific  board,  and 
for  the  particular  purpose  named.  By  this  act  it  is  clear  that 
the  power  conferred  upon  the  board  of  public  works  was  with- 
held and  intended  to  be  withheld  and  taken  from  the  city  coun- 
cil and  conferred  upon  the  board  of  public  works.  Sections 
283  and  286  operate  as  a  repeal  of  subdivisions  36  and  76  of  the 
former  act,  and  a  withdrawal  of  like  authority  and  power  from 
the  city  council,  in  so  far  only  as  it  may  have  been  conferred  by 
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section  206.  Sections  283  and  286  make  a  different  provision 
and  confer  upon  a  different  board  created  by  the  act  power  to 
construct  and  contract  for  the  construction  of  such  improve- 
ments as  may  be  made  by  the  council.  This  provision  is  con- 
tradictory to,  and  inconsistent  with,  such  powers  as  are  con- 
ferred by  section  206.  By  enacting  chapter  13,  making  the 
change  stated,  the  legislature  undoubtedly  intended  to  abro- 
gate the  power  as  well  as  to  change  the  procedure  contained  in 
the  said  provisions  of  section  206,  and  confer  the  power  given 
upon  the  newly  constituted  board.  The  enactment  of  the  act 
is  a  plain  declaration  that  whatever  is  embraced  in  the  new 
act  should  prevail,  and  that  whatever  is  changed  or  excluded 
from  subdivisions  36  and  76  of  section  206  is  discarded  from  it, 
and  that  the  provisions  of  the  later  act  were  intended  to  be 
the  only  ones  upon  that  particular  subject  which  would  be  ob- 
ligatory and  binding.  The  city  council  would  still  retain  the 
powers  conferred  ****®  by  subdivisions  36  and  76  of  section  206, 
that,  as  we  have  found,  are  not  repealed,  and  which  are  not  in- 
consistent with,  or  contradictory  to,  chapter  13,  as  explained. 

It  necessarily  follows  that  sections  1  and  2  of  the  Revised 
Ordinances  of  Salt  Lake  City  of  1892,  page  494,  so  far  as  they 
are  inconsistent  with  or  contradictory  to  chapter  13,  are  inop- 
erative and  of  no  effect. 

The  powers  of  the  city  council  are  limited  strictly  to  those 
contained  in  the  statutory  grant,  and  when  the  power  con- 
tained in  the  grant  is  limited  or  otherwise  becomes  nugatory 
or  inoperative,  all  municipal  rights  thereunder  cease,  and  all 
ordinances  passed  thereunder  become  inoperative,  so  fac  as  the 
same  are  affected  by  the  change  or  appeal  in  the  grant  of  power 
under  which  the  ordinance  was  framed. 

As  a  general  rule,  where  officers  of  a  corporation  or  a  city 
council  do  an  act  in  excess  of  their  corporate  authority,  the 
corporation  is  not  bound,  and  when  the  statute  under  which 
the  corporation  acts,  or  should  act,  especially  restricts  its  ac- 
tion to  a  particular  mode,  or  confers  the  power  assumed  upon 
others,  none  of  the  agents  through  whom  the  corporation  acts 
can  bind  it  in  any  manner  or  mode  other  than  that  prescribed 
in  the  act  granting  the  power:  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sees.  89,  91,  419;  Brady  v.  Mayor  etc.,  16  How. 
Pr.  432;  Mayor  etc.  v.  Porter,  18  Md.  284,  79  Am.  Dec.  686. 

It  does  not  appear  from  the  record  that  the  appellant  inter- 
posed any  demurrer  to  the  complaint.  It  is  therefore  unneo* 
essary  to  discuss  that  question  raised  in  the  brief. 
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In  refusing  to  permit  the  board  of  public  works  to  act  in  ac- 
cordance with  law,  and  in  directing  the  superintendent  of 
waterworks  and  city  engineer  to  construct  the  improvements 
referred  to  in  the  complaint  independent  of  said  board  of  pub- 
lic works,  the  defendants  were  acting  ^^  without  authority  of 
law,  and  the  injunction  must  be  held  to  have  been  properly 
granted. 

The  flndincrs  of  fact  as  entered  were  justified  by  the  facts  and 
the  law,  as  we  find  it. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Baskin,  J.,  concurs. 

BAKTCH,  C.  J.,  concurring.  I  concur  in  the  judgment,  but 
not  in  that  part  of  the  opinion  which  holds  that  some  of  the 
provisions,  without  showing  clearly  wliich,  of  subdivisions  36 
and  76  of  section  206  of  the  Revised  Statutes  are  contradic- 
tory to,  inconsistent  with,  and  repealed  by  chapter  13  of  the 
Revised  Statutes  of  1898. 

In  my  judgment  the  city  council  still  has  power  to  do  all 
the  things  mentioned  in  those  subdivisions,  but  some  of  them, 
which  are  specified  in  chapter  13,  the  council  must  perform 
through  the  agency  provided  for  in  that  chapter,  instead  of 
through  agencies  of  its  own  selection.  In  other  words,  some  of 
the  powers  conferred  in  section  206,  among  which  is  the  power 
to  make  contracts  for  the  erection  of  improvements  ordered  by 
the  council,  must  be  exercised  in  the  mode  pointed  out  in  chap- 
ter 13.  Viewed  thus,  the  several  provisions  of  the  statute  can 
be  read  together,  and  each  one  be  given  effect,  agreeably  to  the 
elementary  principle  of  statutory  construction  that  the  various 
provisions  of  legislative  enactments  ought  to  be  so  construed, 
if  possible,  as  to  give  effect  to  all.  The  provisions  referred  to 
are  all  parts  of  the  Revised  Statutes,  and  were  all  adopted  and 
became  effective  at  the  same  time. 


STATUTES— IMPLIED  REPEAL.— If  a  Btatnte  conflicts  with  a 
previously  enacted  statute,  the  latter  Is  to  that  extent  repealed  or 
amended,  whether  expressly  mentioned  or  not:  fft.  Ivouls  etc.  Ry. 
Co.  v.  Paul.  64  Ark.  83,  62  Am.  St.  Rep.  154.  However,  a  statute 
is  not  repealed  by  Implication  unless  the  later  statute  contains  ncKa- 
tive  words,  or  an  Intention  to  repeal  Is  ninde  manifest  by  some  In- 
telllKlble  form  of  expression:  State  v.  La  Grave,  23  Nev.  2.^.  62  Am. 
St.  Rep.  764.  See,  too,  UnlTersity  of  Utah  ▼.  Richard*,  20  Utah. 
457.  post,  p.  928. 

ST-VTUTES— GENERAL  AND  SPECIAL  PROVISIONS.-Speclal 
provisions  In  a  statute  relatlnjf  to  a  particular  subject  matter  must 
prevail  over  general  provisions  in  other  statutes  In  conflict  there- 
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with:  State  r.  Cornell,  53  Neb.  556,  68  Am.  St.  Rep,  629.    See,  also, 
University  oof  Utah  v,  Richards,  20  Utah,  457,  post,  p.  928. 

PUBLIC  OFFICERS.— Where  power  is  conferred  upon  public  of- 
ficers by  legislative  enactment.  It  can  be  exercised  by  them  only 
in  the  way  directed  by  the  law,  and  unless  the  law  granting  the 
power  Is  complied  with  strictly,  the  acts  of  the  officers  are  void: 
Mayor  etc.  v.  Poi-ter,  18  Md.  284,  79  Am.  Dec.  68ft.  See,  also,  Becker 
V.  La  Crosse,  90  Wis.  414.  67  Am.  St.  Rep.  874. 


MORRISON  V.  CLARK. 
[20  Utah,  432.] 

MECHANIOS*  LIENS— OWNER'S  ACT  OR  ASSENT  IS  TSB- 
SENTIAL.— Under  the  Utah  statute,  land  upon  which  a  building 
is  erected,  or  upon  which  materials  are  furnished,  is  not  subject 
to  a  mechanic's  lien  unless  the  work  is  done,  or  materials  furnished 
at  the  instance  of  the  owner,  or  by  some  one  acting  by  his  author- 
ity or  under  him,  as  his  agent,  contractor,  or  otherwise. 

MECHANICS'  LIENS— LAND  OF  MARRIED  WOMAN.— If 
a  husband,  without  the  consent  and  against  the  protests  of  his  wife, 
and  not  acting  as  her  agent,  contracts  for,  and  proceeds  to  erect,  a 
dwelling-house  on  land  owned  by  her,  a  materialman  cannot  ac- 
quire a  lien  on  such  land  for  materials  furnished,  although  she  oc- 
cupies the  premises  with  her  husband,  and  has  knowledge  that  the 
work  is  being  done. 

Bennett,  Harkness,  Howat,  Bradley  &  Richards,  for  the  ap- 
pellant. 

J.  M.  Bowman,  for  the  respondents, 

'*^®  MINER,  J.  The  question  to  be  determined  is,  "Was  Mor- 
rison, Merrill  &  Co.,  under  the  findings  of  fact,  entitled  to  a 
lien  upon  the  premises,  as  against  H.  L.  Clark,  and,  if  not, 
did  the  court  err  in  setting  aside  the  conclusions  of  law  as 
found  by  the  referee  and  in  making  different  conclusions  of 
law  and  rendering  a  decree  in  favor  of  Morrison,  Merrill  & 
Co.,  subjecting  the  land  of  Hardie  L.  Clark  to  their  lien  for 
materials  furnished  under  the  contract  entered  into  by  con- 
tractor Smith  and  J.  W.  Clark  ? 

Chapter  41,  page  44,  of  the  Session  Laws  of  1894,  in  force 
when  this  contract  was  made,  provides,  among  other  things, 
that  the  contractor,  etc.,  shall  have  a  lien  for  services  rendered, 
labor  or  materials  furnished,  whether  at  the  instance  of  the 
owner  or  of  any  other  person  acting  by  his  authority  or  under 
him,  as  agent,  contractor,  or  otherwise. 
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Under  this  statute  the  land  upon  which  the  building  is  ■*^* 
erected,  or  upon  which  materials  are  furnished,  is  not  subject 
to  a  mechanic's  lien  unless  the  work  was  done  or  materials  fur- 
nished at  the  instance  of  the  owner,  or  by  some  one  acting  by 
the  owner's  authority,  or  under  the  owner  as  agent,  contractor, 
.or  otherwise. 

In  Culmer  v.  Wilson,  13  Utah,  130,  57  Am.  St.  Eep.  713, 
it  is  held  in  substance  that  our  statutes  have  relieved  married 
women  from  common-law  disability,  and  given  them  independ- 
ent power  to  deal  with,  manage,  control,  transfer,  dispose  of, 
hold,  and  enjoy  all  their  separate  property,  without  limitation 
or  restriction  by  reason  of  marriage  to  make  contracts,  con- 
tract property,  to  sue  and  be  sued,  defend  and  be  defended, 
and  in  all  respects  places  her  in  the  same  position  with  refer- 
ence to  her  contracts,  separate  property  and  liability,  on  the 
same  footing  with  other  persons  and  as  though  she  was  un- 
married. 

In  this  case  the  facts  found  show  that  J.  W.  Clark,  defend- 
ant's husband,  contracted  in  writing  for  himself  alone  and  on 
his  own  behalf  to  build  the  house  on  the  lot  in  question,  which 
in  fact  belonged  to  his  wife,  and  that  he  was  not  the  agent  of 
his  wife.  It  further  appears  that  defendant  Hardie  L.  Clark 
knew  that  J.  W.  Clark  had  made  the  written  contract,  lived 
on  the  land,  and  knew  the  work  in  constructing  the  house  was 
going  on ;  that  she  did  not  prevent  the  erection  of  the  building, 
but  never  consented  that  her  land  should  be  liable  on  the  con- 
tract for  labor  or  material,  or  otherwise;  that  she  disagreed 
with  her  husband  about  constructing  the  house  on  this  lot.  and 
wanted  it  erected  on  land  in  California,  and  objected  and  pro- 
tested against  the  building  of  the  house  on  her  land,  and  that 
he  built  the  house  against  her  objection  and  over  her  protest, 
and  she  never  consented  thereto.  During  all  this  time  and  up 
to  the  completion  of  the  house  she  believed,  and  he  was  in 
*^^  fact,  financially  able  to  pay  for  the  labor  nnd  malori  r-  • 
furnished.  He  was  not  her  agent  in  any  such  matter,  and  had 
no  right,  title,  or  interest  in  the  land  on  which  the  house  was 
constructed.  The  contract  was  not  made  by  her,  or  in  her  be- 
half, and  she  agreed  to  none  of  the  terms,  conditions,  or  agree- 
ments thereof. 

In  states  having  statutes  providing  that  the  wife's  property 
may  be  subject  to  a  lien  for  material  furnished  on  a  contract 
by  the  husband,  the  decisions  hold  the  lien  pood  on  such  con- 
tracts.    So,  where  the  husband  makes  such    contract  as  the 
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agent  of  his  wife,  or  she  expressly  ratifies  his  contract  made, 
or  where  the  wife  fraudulently  connives  to  conceal  her  owner- 
ship, and  by  acts  and  declarations  fraudulently  misleads  the 
contractor  into  the  beUef  that  her  husband  owns  the  land  on 
which  he  furnished  material  and  labor,  or  so  acts  as  to  in- 
duce him  to  believe  that  although  she  owns  the  land  she  will 
become  liable  for  the  improvements  that  were  being  made,  a  lien 
has  been  declared,  but  the  facts  in  this  case  do  not  present 
such  a  question. 

J.  W.  Clark  was  not  her  agent.  He  had  no  authority  what- 
ever to  bind  the  wife.  While  she  knew  of  the  contract,  lived 
on  the  land,  and  did  not  prevent  the  erection  of  the  building, 
she  never  consented  to  it,  but  on  the  contrary  objected  to  it, 
protested  against  it,  and  never  in  any  way  gave  her  consent 
to  it.  She  concealed  nothing  and  consented  to  nothing  that 
was  done,  but  objected  to  everything  that  was  done.  She  be- 
lieved her  husband  to  be,  and  he  was  in  fact,  able  to  pay  for 
what  he  contracted.  Under  such  circumstances  no  power  re- 
sides in  the  husband,  as  such,  to  bind  the  land  of  his  wife. 
Her  estate  cannot  be  made  liable  for  improvements  she  did  not 
authorize  and  to  which  she  protested  and  objected.  The  fact 
that  the  wife  occupied  the  premises  with  her  husband  **^  and 
knew  the  work  was  going  on  does  not  change  the  rule  under 
the  facts  found.  If  the  husband  could  be  allowed  to  encumber 
the  estate  of  his  wife  against  her  will  and  protest,  such  rights 
in  her  separate  property  granted  to  her  by  law  would  be  of  lit- 
tle value,  and  the  husband  could  readily,  in  this  manner,  con- 
tract her  estate  away,  and  bring  her  to  financial  ruin.  Under 
these  circumstances  to  allow  the  lien  and  thus  permit  her  to  be 
stripped  of  the  title  to  her  estate,  and  possibly  deprive  her 
of  a  shelter  for  herself  and  family,  would  hie  contrary  to  equity 
and  subversive  to  that  provision  which  the  law  intended  should 
be  thrown  around  her  separate  estate. 

Many  authorities  are  cited  by  the  respondent  upon  this  ques- 
tion, but  an  examination  of  them  shows  that  in  nearly  every 
case  the  question  decided  turned  either  upon  a  statute  author- 
izing the  husband  to  make  the  contract,  or  upon  the  husband's 
agency,  or  the  wife's  consent  or  ratification  of  the  contract,  with 
full  knowledge  thereof.  In  this  case  the  facts  found  are  not 
broad  enough  to  implicate  the  wife,  so  as  to  bring  her  within 
the  rule  contended  for  by  respondent 

In  Wadsworth  v.  Hodge,  88  Ala.  500,  it  is  held  that:  "The 
<jontract  must  be  either  originally  that  of  the  wife,  through 
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herself,  or  her  authorized  agent;  or  else  the  hushand,  or  other 
agent,  must  assume  to  contract  for  her  and  in  her  own  behalf, 
and  such  contract  be  subsequently  ratified  by  her,  with  full 
notice  or  knowledge  of  its  nature.  In  the  absence  of  a  contract 
of  this  character,  no  lien  will  attach  to  her  property.  And 
where  the  credit  is  given  solely  to  the  husband,  he  alone  is 
bound,  although  it  may  appear  that  the  wife  knew  that  the 
building  or  improvements  were  in  process  of  erection  on  her 
land,  and  said  nothing,  or  that  she  and  other  members  of  the 
family  afterward  occupied  the  building  as  a  dwelling.  This 
*^  view  is  not  only  consonant  with  reason  and  justice,  but 
is  also  everywhere  supported  by  the  authorities":  Phillips  on 
Mechanics'  Liens,  3d  ed.,  sees.  101,  102;  Dearie  v.  Martin,  78 
Pa.  St.  55;  Wendt  v.  Martin,  89  111.  139;  Corning  v.  Fowler, 
24  Iowa,  584;  Miller  v.  Hollingsworth,  33  Iowa,  221;  Warren 
V.  Smith,  44  Tex.  247;  Washburn  v.  Burns,  34  N.  J.  L.  18; 
Boisot  on  Mechanics'  Liens,  sec.  276. 

There  are  several  other  questions  discussed  in  the  brief  of  ap- 
pellant, but  we  refrain  from  considering  them,  as  the  matter 
discussed  disposes  of  the  case. 

We  conclude  that  the  findings  of  fact  do  not  warrant  or 
justify  the  conclusions  of  law,  judgment,  and  decree  found  and 
made  by  the  court  as  against  appellant  Hardie  L.  Clark,  or 
justify  any  finding  or  decree  that  Morrison.  Merrill  &  Co.  had 
a  right  to  any  lien  upon  the  property  of  Hardie  L.  Clark. 

The  judgment  is  reversed,  and  the  case  remanded  with  in- 
structions to  set  aside  the  findings  of  fact  and  decree  made  by 
the  court  as  against  appellant,  and  to  dismiss  the  cross-com- 
plaint of  Morrison,  Merrill  &  Co.  as  against  appellant  Hardie 
L.  Clark,  with  costs. 

Bartch,  C.  J.,  and  Baskin,  J.,  concur. 


A  MECHANICS  LII:N  cannot  be  enforced  when  the  con- 
tract under  wlilch  it  arises  is  made  with  another  than  tho  ostensible 
owner  of  the  property  at  the  time,  and  without  his  consent  or  au- 
thority: Galbreath  v.  Davidson.  2r»  Ark.  490.  99  Am.  Dec.  233.  See, 
too,  Paulson  v.  Mansl<e,  120  111.  72,  9  Am.  St.  Rep.  532,  and  note. 

MECHANICS  LIEN— MARRIED  WOM.VN.-If  a  building  is 
erected  on  a  wife's  land  at  the  sole  re<iuest  of  the  hu8l)aad.  a 
mechanic's  Hen  will  not  attach  to  her  estate  in  the  laud,  allhouKh 
Klie  knew  of  and  did  not  object  to  the  erection  during  Its  pr<.;:rc8.s: 
Flannrrv  v.  Rolirmnver.  4<;  Conn,  .^ns,  33  .\m.  Rep.  36:  Laiier  v. 
'lan<low'.  43  Wis.  Tvie,  28  Am.  Rep.  571.  S«'e.  further,  Santa  Crua 
«>tc.  Co.  v.  T.von.s,  117  Cal.  212.  59  Am.  St.  Rep.  174;  Baatrup  T.  Pren- 
dergast.  179  "ill.  663.  70  Am.  St.  Rep.  128. 
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UNIVERSITY  OF  UTAH  ▼.  RICHARDS. 

[20  Utah,  457.] 

STATUTES.— IMPLIED  REPEAL  of  statutes  Is  not  favored 
by  law,  but  if  an  earlier  and  later  statute  are  repugnant  to  each 
other,  or  are  so  irreconcilably  in  conflict  that  they  cannot  be  har- 
monized to  effectuate  the  purpose  of  their  enactment,  the  later  act, 
by  implication,  repeals  the  other. 

STATUTES— CONFLICT— CONSTRUCTION.— One  statute  Is 
not  allowed  to  repeal  another  by  implication  if,  by  reasonable  con- 
struction, the  two  can  stand  together. 

STATUTES— CONSTRUCTION— CONFLICT.— Particular  pro- 
visions in  a  statute  relating  to  a  former  subject  must  govern  iu 
relation  to  that  subject,  as  against  general  provisions  in  another 
part  of  the  law  which  otherwise  might  be  broad  enough  to  cover  it. 

STATUTES— CONSTRUCTION.— If  a  statute  enumerates  the 
persons  and  things  to  be  affected  by  its  provisions,  there  is  an  im- 
plied exclusion  of  others,  and  the  inference  follows  that  it  is  not  in- 
tended to  be  general. 

STATUTES— CONFLICT— CONSTRUCTION.— If  one  statute 
is  specific,  temporary,  and  special,  and  covers  a  definite,  special  sub- 
ject, and  another  statute  is  general,  and  has  no  relation  to  the  same 
subject  or  purpose,  and  is  continuous  in  its  operation,  the  two  stat- 
utes are  not  repugnant  to  each  other,  may  be  easily  harmonized, 
and  one  does  not  repeal  the  other  by  implication. 

STATUTES— CONSTRUCTION.— One  statute  Is  not  repug- 
nant to  another  unless  they  both  relate  to  the  same  subject  and  are 
enacted  for  the  same  purpose.  If  there  is  a  difference  in  the  whole 
purview  of  the  two  statutes,  apparently  relating  to  the  same  sub- 
ject, one  does  not  repeal  the  other. 

STATUTES  —  CONFLICT  —  CONSTRUCTION.  —  If  there 
are  two  statutes,  or  two  provisions  of  the  same  act,  one  of  which 
is  special  and  particular  and  certainly  includes  the  matter  in  ques- 
tion, and  the  other  general,  which,  if  standing  alone,  would  include 
the  same  matter,  and  thus  conflict  with  the  special  provision,  the 
special  act  must  be  taken  as  intended  to  constitute  an  exception  to 
the  general  act  or  provision,  especiaUy  when  both  acts  are  contem- 
poraneous, or  passed  at  the  same  legislative  session. 

STATUTES  —  CONFLICT  —  IMPLIED  REPEAL.  —  If,  by 
fair  and  reasonable  interpretation,  acts  which  are  seemingly  con- 
tradictory may  be  enforced  and  made  operative  and  harmonious, 
without  obscurity  or  conflict,  both  must  be  upheld,  and  the  later  is 
'not  regarded  as  repealing  the  former  by  construction  or  intendment. 
Hence  a  later  act  covering  part  or  all  of  the  provisions  of  an  earlier 
act  does  not  necessarily  repeal  the  latter. 

STATUTES— OONSTRUCTION.—A  clause  In  a  statute  pro- 
Tiding  that  "all  laws  in  conflict  herewith  shall  not  be  construed  to 
prevent  the  carrying  out  of  the  provisions  of  this  act"  is  a  declara- 
tion on  the  part  of  the  legislature  that  such  statute  Is  enacted  for 
a  special,  particular,  and  temporary  purpose,  and  that  It  shall  be 
enforced  according  to  its  terms  without  regard  to  any  other  law  in 
force. 

A.  C.  Bishop,  attorney  general,  for  the  appellant. 
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WilliamB,  Van  Cott  &  Sutherland  and  Pierce,  CritcHow  & 
Barrette,  for  the  respondenta. 

*•*  MINER,  J.  This  is  an  action  brought  to  obtain  a  writ 
of  mandamus  against  the  state  auditor,  requiring  him  to  issue 
a  warrant  for  five  thousand  dollars,  to  be  expended  by  the  plain- 
tiff, through  its  regents,  under  the  provisions  of  chapter  5  of 
the  Session  Laws  of  1899,  the  defendant  having  refused  on  ap- 
plication to  draw  a  warrant  for  such  sum  on  the  ground  that 
chapter  53  of  the  Session  Lawe  of  1899  supersedes  and  is  re- 
pugnant to  chapter  5,  and  that  the  plaintiff  had  not  complied 
therewith.  We  are  required  to  place  a  construction  or  inter- 
pretation on  these  two  provisions  of  the  statute. 

The  legislature  of  this  state,  at  its  session  in  1899,  enacted 
chapter  5,  page  20,  which,  among  other  things,  provides  for 
the  removal  of  the  University  of  Utah  and  its  establishment 
on  the  site  granted  by  Congress.  By  the  first  section  of  the 
act  the  regents  of  the  university  are  authorized  and  directed 
to  expend  two  hundred  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary  to  plat  the  grounds,  procure  plans,  erect 
necessary  buildings,  equip  and  furnish  the  same,  and  do  all 
other  acts  and  things  necessary  to  establish  and  construct  said 
university.    Section  7  of  this  act  reads  as  follows: 

"Appropriation. — There  is  hereby  appropriated  one  hundred 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  to 
effectuate  the  purposes  mentioned  in  section  1  of  this  act;  not 
to  exceed  fifty  thousand  dollars  thereof  may  be  drawn  by  the 
regents  of  the  University  of  Utah  at  such  times  as  they  may 
deem  proper  during  or  after  the  year  1899;  and  not  to  exceed 
fifty  thousand  dollars  may  be  drawn  by  the  regents  of  the  Uni- 
versity of  Utah  at  such  times  as  they  may  deem  proper  during 
or  after  the  year  1900;  and  the  state  treasurer  and  the  state 
Auditor  are  hereby  authorized  and  directed  to  issue  and  pay 
warrants  *®*  for  such  one  hundred  thousand  dollars  as  herein 
specified.** 

This  act  was  approved  and  took  effect  on  the  twenty-fourth 
day  of  February,  1899. 

Subsequently,  at  the  same  session,  the  legislature  enacted 
chapter  53,  page  76,  of  the  Session  I^ws  of  Utah  of  1899.  The 
object  of  this  act  is  expressed  in  the  title,  being  to  amend  sec- 
tion 2070  of  the  Revised  Statutes  of  1898,  in  relation  to  state 
institutions  drawing  their  biennial  appropriations,  and  reads  as 
follows: 

"Be  it  enacted  bv  tho  legislature  of  the  state  of  Utah: 
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"Sec.  1.  That  section  2070  of  the  Revised  Statutes  of  Utah, 
1898,  be  amended  to  read  as  follows: 

"Sec.  2070.  Appropriations — When  Available — How  Drawn. 
That  on  the  first  day  of  each  month,  or  as  soon  thereafter  as 
the  bills  for  the  expenses  for  the  previous  month  have  been 
audited,  the  board  of  control  of  each  state  institution,  or  the 
proper  committee  thereof,  duly  authorized  by  the  board  for  such 
purpose,  shall  make  a  requisition  upon  the  state  auditor  for  a 
warrant  in  sufficient  amount  to  pay  the  bills  so  audited,  and' 
thereupon  the  state  auditor  shall  draw  his  warrant  against  the 
appropriation  made  for  such  institution  for  the  amount  named 
in  the  requisition  in  favor  of  the  treasurer  of  the  governing 
board  of  the  institution,  or  in  case  of  the  state  prison  in  favor 
of  the  warden  thereof.  To  obtain  such  warrant  the  treasurer 
of  the  board  or  the  warden  must  present  to  the  state  auditor 
a  written  authorization  from  the  board." 

This  act  took  effect  on  its  approval  March  9,  1899. 
The  appellant  contends  that  this  last  act  repeals  or  is  repug- 
nant to  that  part  of  section  7,  chapter  5,  as  provides  that  the 
regents  may  draw  not  to  exceed  fifty  thousand  dollars,  or  such 
part  thereof  as  may  be  necessary,  during  or  after  the  year  1899, 
and  not  to  exceed  fifty  thousand  dollars  during  or  after  the 
year  1900,  and  therefore  claims  that  so  much  of  said  sum 
found  necessary  should  be  drawn  under  chapter  53,  and  that 
■***  requisition  for  the  same  should  be  made  at  the  beginning 
of  each  month  sufficient  to  pay  bills  audited  for  the  previous 
months. 

The  law-makers  did  not  see  fit  to  embrace  in  the  latter  any 
express  words  of  repeal  of  the  former  act.  If  such  former  act 
is  repealed,  it  must  be  by  implication.  If  the  acts  are  repug- 
nant or  are  so  irreconcilably  in  conflict  with  each  other  and 
cannot  be  harmonized  together,  in  order  to  effectuate  the  pur- 
pose of  their  enactment,  then  it  may  be  said  the  later  act  may 
by  implication  repeal  the  former.  Repeals  by  implication,  how- 
ever, are  not  favored  by  the  law.  One  act  is  not  to  be  allowed 
to  defeat  another  if,  by  reasonable  construction,  the  two  can 
be  made  +o  stand  together.  Particular  provisions  relating  to  a 
former  subject  must  govern  in  relation  to  that  subject  as 
against  general  provisions  in  another  part  of  the  law  which 
might  otherwise  be  broad  enough  to  include  it. 

Where  a  statute  enumerates  the  persons  and  things  to  be  af- 
fected by  its  provisions,  there  is  an  implied  exclusion  of  others, 
and  the  natural  inference  follows  that  it  is  not  intended  to  be 
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general:  North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal  Cos.,  14 
Utah,  163.  So,  as  said  in  Sutherland  on  Statutory  Construc- 
tion, 157,  158:  "It  is  a  principle  that  a  general  statute  without 
negative  words  will  not  repeal  by  implication  from  their  re- 
pugnancy the  provisions  of  a  former  one  which  is  special  or 
local,  unless  there  is  something  in  the  general  law  or  in  the 
course  of  legislation  upon  its  subject  matter  that  makes  it 
manifest  that  the  legislature  contemplated  and  intended  a  re- 
peal. When  the  legislator  frames  a  statute  in  general  terms, 
or  treats  a  subject  in  a  general  manner,  it  is  not  reasonable 
to  suppose  that  he  intends  to  abrogate  particular  legislation  to 
the  details  of  which  he  had  previously  given  his  attention,  ap- 
plicable only  to  a  part  of  the  same  subject,  ''***  unless  the  gen- 
eral act  shows  a  plain  intention  to  do  so":  Ex  parte  Crow  Dog, 
109  U.  S.  570;  Sedgwick  on  Statutory  and  Constitutional  Law, 
97;  Malloy  v.  Commonwealth,  115  Pia.  St.  25;  23  Am.  &  Eng. 
Ency.  of  Law,  424,  425;  Sutherland  on  Statutory  Construction, 
sec.  147. 

The  university  act  had  special  reference  to  the  removal  of 
the  University  of  Utah  and  its  establishment  on  the  site  granted 
by  Congress,  and  to  plat  the  grounds,  procure  plans,  erect  nec- 
essary buildings  thereon,  and  to  equip  and  furnish  the  same 
as  a  state  university,  and  the  sum  of  two  hundred  thousand  dol- 
lars was  appropriated  for  that  purpose,  to  be  drawn  at  such 
times  as  the  regents  thought  proper,  not  to  exceed  fifty  thou- 
sand dollars  to  be  drawn  during  or  after  the  year  1899,  and  a 
like  sum  during  or  after  1900.  The  regents  are  directed  by 
the  act  to  expend  the  sum  appropriated,  or  so  much  thereof  as 
is  necessary  for  this  purpose.  It  was  doubtless  within  the  con- 
templation of  the  legislature  that  contracts  could  be  made  to 
better  advantage  and  material  and  labor  procured  at  a  greater 
saving  to  the  state  when  cash  could  be  paid  at  the  maturity  of 
the  obligations  entered  into  by  the  regents. 

By  requiring  the  regents  to  comply  with  the  law  and  to 
draw  the  money  at  such  times  as  they  may  deem  proper,  the 
k'gislature  intended  to  vest  in  such  board  a  large  discretion  as 
to  the  amount  of  money  to  be  drawn  and  when  it  should  be 
drawn,  in  order  to  meet  the  various  expenses  and  obligations 
that  they  were  required  to  incur.  The  appropriation  was  made 
for  a  special,  temporary,  and  specific  purpose.  The  plan  was 
to  be  carried  out  in  a  special  way,  by  a  special  board;  when 
the  object  waa  accomplished,  the  improvements  made,  and  the 
Appropriation  exhausted,  the  act  so  far  ce^tsod  to  be  operative. 
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The  act  applies  to  no  other  board,  building,  or  fund.  Nor  are 
the  payments  to  be  made  biennially.  At  the  end  of  '*"*  the 
act,  as  if  to  emphasize  the  purpose  and  object  of  it  and  render 
it  operative  as  against  any  other  provision  of  the  statute,  the 
legislature  made  a  provision  that:  "All  laws  in  conflict  here- 
with shall  not  be  construed  to  prevent  the  carrying  out  of  the 
provisions  of  this  act.^* 

Chapter  53,  enacted  a  few  days  later,  amended  section  2070 
of  the  Eevised  Statutes  in  relation  to  state  institutions  draw- 
ing their  biennial  appropriations,  and  provided  that  on  the 
first  of  each  month,  or  as  soon  thereafter  as  bills  for  expenses 
for  the  previous  month  have  been  audited,  the  board  of  each 
state  institution  may  make  requisition  for  warrants  to  pay  the 
bills  so  audited,  etc.  Before  this  amendment  a  proper  pro  rata 
of  the  biennial  appropriation  to  state  institutions  was  drawn 
quarterly  in  advance.  By  the  old  method  of  drawing  this  fund 
under  section  2070,  large  amounts  of  money  could  be  drawn 
from  the  state  treasury  in  advance  so  as  to  deplete  it  for  a 
time,  while  the  money  drawn  might  lay  idle  in  banks  and  thus 
cause  the  state  some  financial  embarrassment.  This  may  have 
been  the  fault  sought  to  be  remedied  by  the  enactment. 

All  state  institutions  have  their  regular  expenses  accruing 
at  regular  intervals.  The  biennial  appropriations  are  supposed 
to  be  sufficient  to  cover  these  expenses,  and  the  provision  was 
probably  made  so  that  such  bills  could  be  met  monthly,  after 
they  were  audited,  and  thereby  preserve  the  remaining  fund  in 
Ihe  hands  of  the  state  treasurer,  thus  subserving  all  legitimate 
purposes. 

In  construing  a  statute  the  amendment  thereto  should  be 
read  in  connection  with  the  section  amended.  Endlich  on  In- 
terpretation of  Statutes,  section  294,  says:  "No  doubt,  a  stat- 
ute which  is  amended  is  thereafter,  and  to  all  acts  subsequently 
done,  to  be  construed  as  if  the  amendments  had  always  been 
there,  and  the  amendment  itself  so  thoroughly  becomes  a  part 
of  the  original  statute  ■***  that  it  must  be  construed  in  view 
of  the  original  statute  as  it  stands  after  the  amendments  are  in- 
troduced and  the  matters  superseded  by  the  amendments  elimi- 
nated.'' 

Had  section  2070  originally  read  as  it  is  amended,  it  would 
not  reasonably  be  contended  that  the  enactment  of  section  7 
of  chapter  5  repealed  it,  as  they  do  not  apply  to  the  same  sub- 
ject matter.  Chapter  5  deals  with  a  special  appropriation  for 
ft  special  temporary,  definite  purpose,  such  as  the  construction 
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of  buildings  for  an  expensive  state  university,  and  the  laying 
out  of  grounds,  which,  when  completed,  ends  the  object  of  the 
statute.  Chapter  53  deals  with  a  general  subject  concerning 
monthly  distributions  of  biennial  appropriations  covering  the 
expenditures  of  all  public  institutions  in  the  state.  One  ia 
specific,  temporary,  and  special,  covering  a  definite,  special  sub- 
ject, and  having  a  special,  temporary  object  and  duration;  the 
other  being  a  general  act  having  no  relation  to  the  same  sub- 
ject or  purpose,  and  being  continuous  in  its  operation.  The 
two  provisions  have  no  repugnancy  to  each  other,  and  are 
readily  harmonized. 

On  this  subject  Sutherland  on  Statutory  Construction,  sec- 
tion 138,  says:  "One  statute  is  not  repugnant  to  another  unless 
they  relate  to  the  same  subject  and  are  enacted  for  the  same 
purpose.  When  there  is  a  difference  in  the  whole  purview  of 
two  statutes  apparently  relating  to  the  same  subject,  the  former 
is  not  repealed." 

In  the  case  of  Crane  v.  Reeder,  22  Mich.  322,  it  is  said: 
"Where  there  are  two  acts  or  provisions,  one  of  which  is  special 
and  particular,  and  certainly  includes  the  matter  in  question, 
and  the  other  general,  which  if  standing  alone  would  include 
the  same  matter,  and  thus  conflict  with  the  special  act  or  pro- 
vision, the  special  must  be  taken  as  ^^"^  intended  to  constitute 
an  exception  to  the  general  act,  or  provision,  especially  when 
such  general  and  special  acts  are  contemporaneous,  as  the  legis- 
lature are  not  presumed  to  have  intended  a  conflict":  Black  on 
Interpretation  of  Laws,  116. 

It  is  also  contended  that  the  later  act  passed  at  the  same 
session  repeals  the  previous  one,  but  this  does  not  necessarily 
follow.  The  repeal  depends  upon  the  intention  of  the  legisla- 
tive body  as  expressed  in  the  act.  The  fact  that  the  later  act 
is  different  from  the  former  one  is  not  sufficient;  it  must  fur- 
ther appear  that  the  later  act  is  contrary  or  inconsistent  with 
the  former  in  order  to  justify  the  contention  that  the  first  is 
repealed.  If  the  later  act  covers  part  or  all  of  the  provisions  of 
the  former,  it  may  not  effect  a  repeal,  for  it  may  then  be 
merely  affirmative  or  auxiliary  to  the  former.  The  rule  is  that 
if,  by  fair  and  reasonable  interpretation,  acti  which  are  seem- 
ingly contradictory  may  be  enforced  and  made  operative  aF.d 
harmonious,  without  obscurity  or  conflict,  both  will  be  upheld, 
and  the  later  will  not  be  regarded  •■  repealing  the  fonner  by 
construction  or  intendment. 
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In  Sutherland  on  Statutory  Construction,  sections  152, 153,  it 
is  said:  "The  presumption  is  stronger  against  implied  repeals 
■where  provisions  supposed  to  conflict  are  in  the  same  act  or 
were  passed  at  nearly  the  same  time.  In  the  first  case,  it  would 
manifestly  be  an  inadvertence,  for  it  is  not  supposable  that  the 
legislature  would  deliberately  pass  an  act  with  conflicting  inten- 
tions; in  the  other  case,  the  presumption  rests  on  the  improba- 
bility of  a  change  of  intention,  or,  if  such  change  has  occurred, 
that  the  legislature  would  express  it  in  a  different  act  without 
an  express  repeal  of  the  first." 

This  authority  has  a  pertinent  bearing,  as  also  does  section 
147  of  the  same  work,  inasmuch  as  no  express  *®®  words  of  re- 
peal are  found  in  the  later  enactment;  while  in  the  former  act, 
passed  at  the  same  session,  there  is  contained  a  clause  which 
provides  that  "all  laws  in  conflict  herewith  shall  not  be  con- 
strued to  prevent  the  carrying  out  of  the  provisions  of  this  act." 

This  clause  is  unusual,  and  was  evidently  inserted  for  a  pur- 
pose. It  does  not  in  words  repeal  any  other  law,  but  affects 
the  construction  of  all  laws  in  conflict  and  disarms  them  from 
any  repealing  effect  upon  the  act.  It  is  seemingly  a  declaration 
on  the  part  of  the  legislature  that  the  act  was  enacted  for  a 
special,  particular,  and  temporary  purpose,  and  that  it  should 
be  enforced  according  to  its  terms  without  regard  to  any  other 
law  in  force. 

We  hold  it  was  the  exclusive  province  of  the  legislature  to 
decide  how,  when,  and  by  whom  money  should  be  drawn  by  the 
regents  of  the  University  of  Utah  under  the  provisions  of  chap- 
ter 5.  A  discretion  was  intended  to  be  vested  in  the  board  of 
regents,  and  we  are  satisfied  that  in  so  far  as  they  have  gone 
they  have  not  exceeded  their  authority,  but  were  acting  within 
the  clear  provisions  of  the  statute  in  making  the  demand  and 
requisition  in  question. 

The  judgment  of  the  district  court  in  overruling  the  demur- 
rer and  in  directing  a  peremptory  writ  of  mandate  to  issue,  aa 
prayed,  is  affirmed. 

Let  the  writ  issue  accordingly. 

Bartch,  C.  J.,  and  Baskin,  J.,  concur. 


STATUTES.— A  SPECIAL  PROVISION  In  a  statute  relating  to 

a  specific  subject  matter  controls  general  provisions  therein:  Rich- 
ards v.  Commissioners  of  Clay  County,  40  Neb.  45,  42  Am.  St.  Rep. 
650.  And  if  there  are  two  acts,  one  of  M^hich  is  special  and  includes 
the  matter  in  question,  and  the  other  general,  which,  standing  alone, 
would  include  the  same  matter,  the  special  act  must  be  talien  as 
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intended  to  constitute  an  exception  to  the  general  act,  especially 
when  the  two  are  contemporaneous:  Nelden  v.  Olark,  20  Utah,  382, 
ante.  p.  917. 

STATUTES.— AN  IMPLIED  REPEAL  of  a  statute  is  not  favored, 
and  does  not  exist  unless  there  is  a  positive  repugnancy  between  the 
provisions  of  the  new  law  and  those  of  the  old:  Note  to  State  v. 
La  Grave,  62  Am.  St.  Rep.  768.  See,  too,  Nelden  v.  Olark,  20  Utah, 
382,  ante,  p.  917.  The  legislature  is  not  presumed  to  Intend  to  in- 
terfere with  a  former  statute  relating  to  the  same  subject  matter, 
unless  the  repugnancy  between  the  two  is  irreconcilable:  State  v. 
La  Grave,  23  Nev.  25,  62  Am.  St.  Rep.  764. 

STATUTBS.--GENBRAL  WORDS  in  a  Statute  following  an 
enumeration  of  particular  cases  apply  to  cases  of  the  same  kind 
and  description.  A  statute  enumerating  things  inferior  cannot,  by 
general  words,  be  constrned  so  as  to  extend  to  and  embrace  those 
which  are  raparior:  Ambler  t.  Wliipple,  139  IlL  Sll,  82  Ain.  8t  Rep. 

aoa. 
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ALIMONY    AND    MAINTENANCE,  abandonment    of    wife  u  tt 

ground  for,  234. 
ability  of  husband  to  pay  I0  a  prerequisite  to  the  allowance  of, 

245. 
adultery  of  husband  as  a  ground  for,  237. 
allowance  to  wife,  what  sufficient  to  bar  action  for,  243. 
amount  of,  should  be  determined  from  all  husband's  circum- 
stances, 245. 
apprehension  of  ill-treatment  by  husband,  when  justifies  grant- 
ing of,  236. 
chancery  courts,  extent  to  whlcb  could  award  in  suits  for  wife's 

protection,  229. 
could  be  awarded  by  the  ecclesiastical  courts  only  in  suits  for 

divorce,  22a 
cruelty  of  husband  justifies  granting  of,  235. 
cruelty,  what  deemed  sufficient  to  authorize  granting  of,  235. 
defense,  misconduct  of  wife  which  will  bar  her  right  to,  243. 
defense  that  the  wife  Is  living  separate  from  her  husband  by 

her  own  fault,  242. 
delay  in  bringing  suit  cannot  bar  right  of,  244. 
desertion  of  wife  as  a  ground  for,  234. 
divorce,  decree  of  where  the  court  had  no  Jurisdiction  of  the 

person  of  the  wife  does  not  bar  her  right  to,  241,  242. 
divorce,  exceptions    to    the    rule    that    alimony    may  not  be 

awarded  after,  241. 
divorce  from  bed  and  board  does  not  teiminate  power  of  courts 

to  award,  241. 
divorce  of  husband  and  wife  terminates  power  of  court  to 

award,  240,  241. 
fault  of  the  wife  as  a  defense  to  her  suit  for,  289. 
husband  may,  in  California,  maintain  suit  against  his  wife  for, 

240. 
Income  of  wife  as  a  defense  to  suit  for.  244. 
Insults    and    other    mistreatment    not    amounting    to    cruelty, 

whether  justify  granting  of,  230. 
living  apart  of  husband  and  wife,  what  sufficient  to  authorise 

granting   of.  234,   235. 
misconduct  of  wife  sufficient  to  bar  her  right  to,  248. 
offer  to  return  to  and  supiwrt  a  wife,  when  terminates  her  right 

to  receive,  243. 
power  to  award,  whether  depends  on  statutory  authority,  233. 
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ALIMONY  AND  MAINTENANCE,  separate  maintenance,  independ- 
ent Buits  for,  229. 
■eparate  suits  for,  American  decisions  sustaining  though   no 

statute  authorizes,  230,  231. 
separate  suits  for,  cannot  be  sustained  unless  authorized  by 

statute,  229,  230. 
•eparate  suits  for,  may  be  maintained  when  the  wife  has  a  just 

cause  for  living  apart  from  her  husband,  232. 
■eparation    from  husband    without    wife's  fault    justifies  the 

granting  of,  234. 
Statutes  authorizing  award  of,  though  there  is  no  suit  for  di- 

vorce,  239. 
•upplicavit,  right  of  allowance  of    in  proceedings  under,  229, 

230. 
temporary,  items  which  may  be  included  in  the  allowance  of, 

244,  245. 
threats  sufficient  to  authorize  granting  of,  235,  236. 
whether  may  be  awarded  to  a  wife  who  has  no  grounds  for 

divorce,  238. 
ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS,  effect  of, 

on  property  in  other  states,  148. 
ATTACHMENT,  death  of  defendant,  effect  of  upon,  785. 
ATTORNEYS  AT  LAW,  wills,  competency  of  to  testify  respecting, 

461,  462. 

BANKS,  collection  of  commercial  paper  by  agents    selected  by, 
when  not  answerable  for  the  negligence  of,  625,  626. 

collection   of  commercial   paper   by,   authority   for,   does    not 
warrant  a  sale  of,  615. 

collection  of  commercial  paper  by,  authority  for,  need  not  be 
expressed  In  the  charter,  613. 

collection  of  commercial  paper  by,  credit  given  to  customers  for, 
is  provisional  only,  627. 

collection  of  commercial  paper  by,  demand  for  payment  of,  lia- 
bility for  negligence  respecting,  618,  619. 

collection  of  commercial  paper  by,  diligence  which  must  be  ex- 
ercised in,  615,  616. 

collection  of  commercial  paper  by,  dishonor,  duty  of,  to  giv« 
notice  of,  620,  621. 

collection  of  commercial  paper  by,  duty  of,  to   demand,  protest 
and  give  notice  of  dishonor,  615,  620. 

collection  of  commercial  paper  by,  general  rule  respecting  duties 
of,  616. 

collection  of  commercial  paper  by,  imposes  on  them  the  duties 
of  agents  of  their  customers,  613. 

collection  of  commercial  paper  by,  instructions  given,  duty  of 
to  follow,  627. 

collection  of  commercial  paper  by,  is  a  part  of  the  regular  busi- 
ness of,  613. 
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BANES,  collection  of  commercial  paper  by,  liability  of,  for  agents  se- 
lected for  in  distant  places,  623. 

collection  of  commercial  paper  by,  liability  of,  for  negligence  of 
notaries  employed  by,  616,  626,  627. 

collection  of  commercial  paper  by,  liability  of,  for  sending  paper 
to  the  payer,  624. 

collection  of  commercial  paper  by,  liability  of  when  undertali- 
Ing,  614. 

collection  of  commercial  paper  by,  negligence  of.  In  mailing  im- 
proper or  insufficient  presentment  for  demand  or  accept- 
ance, 617,  618. 

collection  of  commercial  paper  by,  negligence  of,  In  not  present- 
ing for  payment  or  acceptance,  616,  617. 

collection  of  commercial  paper  by,  no  authority  created  by 
merely  making  the  paper  payable  to,  614. 

collection  of  commercial  paper  by,  notaries  selected  by,  liability 
for  their  acts  and  neglects,  616,  626,  627. 

collection  of  commercial  paper  by,  notice  of  nonpayment  or  non- 
acceptance,  when  and  to  whom  must  be  given,  621,  ^2. 

collection  of  commercial  paper  by,  payment  of,  In  what  may  b« 
received,  628,  629. 

collection  of  commercial  paper  by,  presentment  of,  for  payment 
or  acceptance,  diligence  which  must  be  exercised  In,  616. 

collection  of  commercial  paper  by,  protesting  to  fix  liability,  619. 

collection  of  commercial  paper  by,  relation  of,  to  depositor  of 
commercial  paper  for  collection,  614. 

collection  of  commercial  paper  by,  suits  In  aid  of,  need  not  be 
brought  without  Instructions,  628. 

collection  of  commercial  paper  by,  title  of,  to  commercial  paper 
deposited  with  for  collection,  614,  615. 

collection  of  commercial  paper  by,  title  to  paper  does  not  vest 
In,  614, 

collection  of  commercial  paper  by,  transmission  of  the  paper  to 
a  distant  place,  623. 

collection  of  commercial  paper  by,  nsages  respecting;  028. 
BILLS  OF  LADING,  parol  evidence  to  vary,  377. 

CHILDREN,  negligence,  contributory,  when  cannot  be  charged  to» 

19L 
COMMON  CARRIERS,  human  life,  diligence  required  of,  when  It 
la  Involved,  26. 
vehicle,  duty  of,  to  provide  safe  and  sufflcicnt,  27,  28, 
CONFLICT  OF  LAWS,  assignments  for  the  beuelit  of  creditors 
valid  where  made  are  generally  valid  elsewhere,  14& 
negligence  occurring  In  one  state  and  producing  personal  li^ 
Jury  in  another,  87. 
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CONSTITUl'IONAL  LAW,  eight-hour  law,  when  nnconstltutiooal, 

300. 
OBBDITORS  OF  HUSBAND,  profits  of  business  conducted  In  the 
name  of  his  wife^  when  may  be  reached  by  his  creditors, 
106-loa 
when  may  reach  Improvements  placed  by  him  on  lands  of  his 

wife,  03,  94. 
wife,  when  may  be    compelled  to    account  to  her    husband's 
creditors  for  his  services,  83-108. 

DAMAGES  for  fright  and  Injuries  resulting  therefrom,  859-873. 
DEFINITION  of  mental  agony,  859. 

DILIGENCE  REQUIRED  WHEN  HUMAN  LIFE  IS  INVOLVED, 
carriers  of  passengers,  rules  applicable  to,  26. 
electricity,  care  required  in  management  of,  29. 
expense  must  not  be  spared,  26. 
explosives,  care  required  in  management  of,  29,  SOi. 
Includes  the  doing  of  everything  which  gives  reasonable  prom- 
ise of  the  preservation  of  life,  26,  27. 
general  applicability  of  rules  concerning,  30. 
passenger  elevators,  care  required  of  owners  of,  2Sl 
street-car  corporations,  rules  applicable  to,  28. 
trespassers,   rules  applicable  to,  28. 
DIVORCEl,  alimony,  when  may  be  allowed  after  granting  of,  240, 
241. 
alimony,  when  may  be  allowed  without  bringing  suit  for,  230- 
233. 

ELECTIONS,  ballots,  marks  on,  which  must  not  be  regarded  as 

distinguishing,  306. 
ESTOPPEL  of  municipal  corporation  to  claim  lands  adversely  held, 
539. 
of  wife  as  against  creditors  of  her  husband  to  claim  her  sep- 
arate property,  108. 
EXECUTION  SALES,  notice  of,  absence  of  or  defects  In,  410. 
notice  of,  when  sufficient,  410. 

FRIGHT  at  being  put  off  a  railway  train  at  night  or  In  a  plaes 

of  danger,  863,  870. 
damages  caused  by  attempt  to  escape,  862. 
damages  for,  cannot  be  recovered  unless  connected  with  ths 

wrongful  act  of  the  defendant,  861,  869. 
damages  for,  cannot  be  recovered  where  there  is  no  other  tai> 

jury,  860. 
damages  for,  cases  sustaining  recovery  of,  867,  868. 
damages  for  mental  anxiety  resulting  from,  871,  872, 
damages  for  physical  injuries  resulting  from,  862. 
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FBIGHT,  damages  for,  when  accompanied  by  contemporaneous  in* 

juries,  860. 
damages  for,  when  accompanied  by  pei-sonal  injuries,  860,  861* 
damages  for,  where  it  results  in  impairment  of  health,  871« 
fear  of  injury  to  another,  871. 
injuries,  what  deemed  to  be  attributable  to,  865. 
proximate  results  of,  what  are  not,  863. 
resulting  from  injuries  done  to  property,  872,  873. 
resulting  from  negligent  act,  870. 

GABNISHMENT,  judgment  In,  as  a  defense  to  an  action  on  th« 
principal  debt,  543,  544. 
Judgment  in,  effect  of  upon  actions  in  another  state,  545. 
Judgment  in,  is  prima  facie  a  satisfaction  of  the  principial  debt, 

543. 
Judgment  In,  not  paid,  does  not  satisfy  the  principal  debt,  544. 
Judgment  in,  payment  of,  satisfies  the  principal  debt,  542,  544. 
Judgment  in,  whether  satisfies  the  principal  debt,  542,  544. 
QIFTS  by  husband  to  wife,  when  may  be  assailed  by  his  cred- 
itors, 97,  98,  108. 

HOMESTEADS  are  arabject  to  pre-existing  equities,  806. 
are  subject  to  pre-existing  mortgages,  806. 
description,  erroneous  in  conveyances  and  mortgages  may  be 

corrected  in  equity,  804,  805. 
reformation  of  a  conveyance  or  mortgage  upon,  804. 
reformation  of  conveyance  not  executed  by  both  husband  and 

wife  will  not  be  decreed,  805. 
reformation  of  conveyance,  right  to,  whether  may   bs  taken 

away  by  a  subsequent  dedication,  806. 
HUSBAND  AND  WIFE,  agent  of  wife,  husband  may  act  as,  100, 

101,  104. 

agreements  for  separation,  764. 

community  property,  use  of,  in  improving  wife's  lands.  97. 
conveyances  by  him  to  her  in  payment  of  his  debts,  106,  106. 
creditors  of  husband,  wlien  may  compel  wlfs  to  pay  for  his 

personal  services,  97,  98,  101. 
creditors  of  husband,  when  may  reach  improvements  placed 

by  bim  on  his  wife's  lands,  03,  04. 
crops  raised  by  husband  on  his  wife's  lands,  98,  99. 
devices  between  which  are  deemed  In  fraud  of  his  credlton» 

102,  108. 

•xempt  property,  adding  of  to  wife's  lands.  98. 

equity,  power  of,  to  compel  wife  to  account  for  the  value  ©f 

her  husband's  services  on  her  property,  105-107. 
estoppel  of  wife,  as  aealnst  credltorH  of  her  husband,  to  urge 

her  claim  to  separate  property,  10& 
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HUSBAND  AND  WIFE,  execution  against  her  property  for  his  debts, 
96. 

fraud,  participation  In  by  wife,  when  subjects  her  property  to 
claims  of  husband's  creditors,  95,  96. 

gift  by  him  to  her,  improvements,  placing  on  her  land,  when 
not  deemed  to  be,  93,  04. 

gift  by  him  to  her,  when  unlawful  as  against  creditors,  92. 

gift  from  her  to  him,  when  presumed,  108. 

gift  of  his  personal  services  and  sliill  by  a  huatwind  in  acquire 
Ing  or  improving  wife's  property,  97,  98. 

g\tt  to  wife  of  the  proceeds  of  her  own  labor,  lOOt 

Improvement  of  wife's  land  by  her  husband's  personal  seP- 
vices,  whether  his  creditors  may  complain  of,  98. 

Improvements  placed  on  her  lands  by  an  insolvent  husband,  93. 

improvements  placed  on  her  lauds  by  her  husband,  when  can* 
not  be  followed  by  his  creditors,  93,  94. 

Improvements  placed  on  her  lands  in  payment  of  husband's  in- 
debtedness to  her,  93. 

increase  of  wife's  estate  through  the  management  of  her  hus- 
band, 100,  101,  104,  105,  106. 

Increased  value  of  her  property  caused  by  his  acts  or  moneys, 
92. 

Intent  of  wife,  effect  of  In  rendering  transfer  fraudulent,  95. 

labor  of  husband  in  improving  wife's  property,  97,  98. 

personal  services  of  husband  on  wife's  lands  create  no  implied 
obligation  against  her,  98,  99. 

profits  of  wife's  business  managed  by  husband,  when  and  to 
what  extent  his  creditors  may  reach,  106-108. 

INSURANCE,  life,  assignment  of  to  creditor,  extent  to  which  la 
enforceable,  361. 
life,  liquors,  waiver  of  conditions  against  use  of,  422. 
statute  of  frauds,  contract  of,  Is  not  within,  432. 

LIBEL  of  candidates  for  public  ofiSice,  publication  of,  beyonfl  the 

district  affected,  564. 
LIQUORS,  keeping  of,  in  one's  possession  cannot  be  prohibited  bj 

statute,  392. 

MORTGAGE,  debt  partly  due,  sale  of  whole  propertj,  wh&a  will 

be  ordered,  908. 
equitable,  when  arises,  195. 
MUNICIPAL    CORPORATIONS,  pollution  of    streams    by,  when 

may  be  enjoined,  344. 

NEGLIGENCE,  concurrent  liability  for,  87. 

fright  resulting  from,  recovery  of  damages  for,  870.  871. 
of  banks  in  the  collection  of  commercial  paper  deposited  with 
them,  614-G29. 
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NEGOTIABLE  INSTRUMKNTS,  banks  acting  at  coUection  agen- 
cies of,  614-629. 
blanli,  execution  of  in,  606. 
NOTARIES,  liability  of  banks  employing  for  their  negligence  re- 
specting commercial  paper,  616,  626,  627. 
NUISANCE,  jail,  erection  of,  will  not  be  enjoined  as,  367. 

PARTNERSHIP,  agreement  not  to  dissolve  is  ineCfective  and  ita 
breach  merely  gives  rise  to  an  action  for  damages,  319. 
indissoluble,   cannot  exist,   319. 
PARTNERSHIP  FOR  A  DEFINITE  PERIOD,  dissolution  of,  by 
courts  of  equity,  321. 
dissolution  of,  may  be  effected  by  any  partner,  319. 
voluntary  assignment  of  any  partner  terminates,  320. 
withdrawal  of  partner  notwithstanding  his  agreement  for,  820. 
PASSENGER  ELEVATORS,  care  required  in  the  use  and  manage- 
ment of,  28. 

RAILWAY  CORPORATIONS,   fright,  Uablllty   for  negligently  or 
wrongfully  causing,  865,  870. 
night-time,  rapid  running  of  trains  in,  whether  negligence,  54, 

55. 
speed  of  trains  in  night-time,  55,  56. 
REFORMATION  of    conveyances  and  of    encumbrances    against 
homesteads,  804-806. 

SALES,  consignee    having    indicia  of    ownership,  sales  by,  when 

valid  as  against  the  owner,  331-334. 
STATUTES,  Implied  repeal  of,  935. 
STREET     RAILWAY     CORPORATIONS,     diligence     required     of 

when  human  life  Is  endangered,  28. 
SURETYSHIP  for  honesty  of  an  agent  whom  the  principal  knowt 

to  be  dishonest,  660. 

USAGES  of  banks  respecting  the  collection  of  commerdid  paper, 

628. 

WILLS,  attestation  by  subscribing  witnesses,  mode  of,  4S8I. 

interlineations  and  erasures  iu,  646. 

lost  or  destroyed,  proof  of,  741. 

revocation  by  mutilation,  when  presumed,  64di 

witnesses,  subscribiui,'  by,  must  be  as  directed  by  statute,  458. 

witnesses,  subscribing,  competency  of,  at  the  time  of  the  at- 
testation cannot  be  removed  by  substMiuent  events,  465. 

witnesses,  8ubscril)lng,  competency  of  allorueys  of  tesuitor  to 
testify   respecting,  401. 

witne.Hses.  8ul>scrll)inj:.  competency  of,  definition  of.  4tiO.  462. 

witnesses,  subscribing,  competency  of  executors  us,  406. 
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WILLS,  witnesses,  8ul>scribing,  competency  of  husband  or  wife  at, 
468. 

witnesses,  subscribing,  competency  of  legatees  as,  467. 

Witnesses,  subscribing,  competency  of,  must  be  determined  by 
the  facts  existing  at  the  time  of  the  attestation,  459,  465. 

witnesses,  subscribing,  competency  of  persons  other  than  sub- 
scribing witnesses,  469,  470. 

witnesses,  subscribing,  competency  of,  persons  subscribing  by 
their  marli,  461. 

witnesses,  subsci-ibing,  competency  of,  presumption  of,  460. 

witnesses,  subscribing,  competency  of,  to  testify  though  they 
do  not  recollect  the  subscribing,  462. 

witnesses,  subscribing,  competency  of,  when  Interested  under, 
463,  464. 

witnesses,  subscribing,  competent,  persons  under  fourteen  years 
of  age  are  presumed  not  to  be,  460. 

witnesses,  subscribing,  competent,  persons  who  do  not  under- 
stand the  language  are  not,  460. 

witnesses,  subscribing,  competent  \romeii  are  not  In  Louisiana, 
460. 

witnesses,  subscribing,  conclusiveness  of  testimony  of,  476,  478. 

witnesses,  subscribing,  "credible"  means  competent,  460. 

witnesses,  subscribing,  credibility  of,  circumstances  affecting, 
479. 

witnesses,  subscribing,  death  or  other  incompetency  of  after 
signing,  459. 

witnesses,  subscribing,  devisees,  whether  competent  as,  402,  463. 

witnesses,  subscribing,  disinterested,  illustrations  of,  464,  465. 

witnesses,  subscribing,  disinterested  who  are,  462,  463. 

witnesses  subscribing,  evidence  of  one  only  may  be  sufficient, 
470,  471. 

witnesses,  subscribing,  duties  of,  473. 

witnesses,  subscribing,  evidence  of  one  who  appears  to  be, 
but  was  not,  477. 

witnesses,  subscribing,  evidence,  when  restricted  to,  474. 

Witnesses,  subscribing,  failure  of  memoi"y  on  the  part  of,  474, 
475. 

Witnesses,  subscribing,  failure  of  some  of  them  to  testify  to 
the  necessary  formalities,  472,  474. 

witnesses,  subscribing,  execution  of  will  may  be  established  by 
their  evidence,  472. 

witnesses,  subscribing,  heirs  of  the  testator  may  be,  462. 

witnesses,  subscribing.  Incompetency  of  at  the  time  of  the  at- 
testation cannot  be  removed  by  subsequent  events,  465. 

witnesses,  subscribing.  Interest,  Indirect  or  consequential,  does 
not  disqualify,  464,  465. 

witnesses,  subscribing,  Interest  which  will  disqualify,  462. 

Witnesses,  subscribing,  interest  which  will  not  disqualify,  464. 
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WILLS,  witnesses,  subscribing,  may  deny  the  sanity  of  the  testator, 

47a 
witnesses,  subscribing,  must  be  able  to  Identify  the  will,  473. 
witnesses,  subscribing,  qualifications  of,  none  were  prescribed 

by  the  common  law,  463. 
Witnesses,  subscribing,  production  of,  when  essential,  470,  480. 
Witnesses,  subscribing,  proof  of  will  need  not  be  made  by,  469^ 

473. 
witnesses   subscribing,   sanity   or   Insanity,    concluslTeness   of 

testimony  respecting,  478. 
witnesses,  subscribing,  signing  of  name  to  by  Incompetent  per> 

son,  460. 
witnesses,   Bubscrlbmg,   testimony   of  against  the  will  la  not 

conclusive,  472. 
witnesses,  subscribing,  testimony  of  one  In  opposition  to  the 

others,  473. 
witnesses,  subscribing,  weight  to  be  given  to  testimony  of  r»* 

specting  the  sanity  of  the  testator,  478,  47£. 
Witnesses,  subscribing,  where  their  husbands  or  wives  are  In- 
terested under  the  will,  468,  4G9. 
Witnesses,  subscribing,   whether  all   must  be  called   and  ex* 

amined,  470. 
witnesses,  subscribing,  who  are  out  of  the  state  need  not  be 

called,  470. 
witnesses  to  prove  lost  or  destroyed,  471. 
.WITNESSES  to  wills,  competency  of,  460-470. 
to  wills,  credible,  who  are,  460,  479. 
to  wills,  disinterested,  who  are,  464,  466. 
to  wills,  duties  of,  473. 

to  wills,  evidence  of,  when  conclusive,  478,  4781 
to  wills.  Interest  which  will  not  disqualify,  464. 
to  wills,  production  of,  when  essential,  479,  480. 
to  wills,  sanity  of  testator,  weight  to  be  flvea  tMtlao«y  ef 

respecting,  478,  479. 

▲m   ac  H«p.  Vol.  Lxxvn.-M 
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AOKNOWLKDGMBNTa 
See  Adoption,  1;  Homestead,  8l 

ACTIONS. 

ACTION— ELECTION  TO  SUE  IN  CONTRACT  OR  TORT.— 
Where  a  duty  is  imposed  by  law,  by  reason  of  the  relations  of  th» 
parties,  although  the  relation  was  created  by  contract,  a  neglect  w> 
perform  this  duty  gives  the  injured  party  a  right  of  action,  and  h© 
may  elect  to  sue  upon  the  contract,  or  treat  the  wrong  as  a  tort, 
and  bring  an  action  ex  delicto.  (Kansas  Olty  etc.  B.  B.  Co.  T. 
BeclLer,  78.) 

See  Jurisdiction;  State. 

ADOPTION. 

1.  ADOPTION— ACKNOWLEDGMENT  OP  ARTICLES.— An 
aclinowledgment  of  an  instrument  adopting  a  child,  required  to  be 
made  like  that  of  a  d^d  to  real  estate,  may  be  taken  by  ft  deputy 
clerk  of  court  under  a  statute  giving  him  authority  to  take  ac- 
knowledgments of  instruments  in  writing,  altliough  another  stat- 
ute provides  for  the  acknowledgment  of  conveyances  of  real  es- 
tate hetcire  "soihe  Judge  or  clerk,"  Without  specifically  mentiofiiiig 
deputies.  Such  statutes  should  be  construed  together.  (Hilpire 
T.    Olaude,   524.) 

2.  ADOPTION.— INDEXING  OP  ARTICLES  of  adoption  under 
the  original  name  of  the  cliild  and  also  under  its  name  after 
adoption  is  a  sufficient  compliance  with  a  statute  providing  for  an 
index  of  the  name  of  the  parents  as  grantor,  and  of  tliat  of  tlie 
child  as  grantee  in  its  original  name.  ludexiug  is  not  essential  to 
the  validity  of  the  instrument,  and  an  omission  to  index  exactly 
as  required  by  statute  does  not  render  it  invalid,  and  cannot  work 
any  prejudice.     (Hilpire  v.   Claude,  524.) 

See  Wills,  la 

ADVERSE  POSSESSION. 

1.  TENANT  FOR  LIFE— P0SS1<^*JSI(>N  A8  AOAINSTT  BB- 
IfAINDERMAN.— The  possession  of  the  tienant  for  life  is  never 
deemed  to  be  adverse  to  the  remaindeniiftn.  as  the  latter  lias  no 
right  of  entry  or  action  for  poeseeeion  during  the  life  term.  (Han. 
son  V.   Ingwaldson,  G02.) 

2.  COTENANCY— ADVERSE  POSSESSION  OF  GRANTEE.— 
If  one  cotenant  attempts  to  convey  the  whole  estate  In  fee  i>y  war- 
ranty deed,  and  his  grantee  records  his  deed,  and  by  virtue  thereof 
enters  upon  the  estate  and  claims  and  hoMs  exclusive  possession  of 
the  whole  thereof,  the  entry  and  claim  are  adverse  to  the  title  and 

{W7) 
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possession  of  the  other  cotenant,  and  amount  to  a  disseisin.  (Han- 
son V.  Ingwaldson,  692.) 

3.  INFANTS— ADVERSE  POSSESSION  AGAINST  —  PARTI- 
TION.—Where  a  ■widow  is  by  law  entitled  to  the  mansion  house  of 
her  husband  and  the  messuages  belonging  thereto  until  dower  ia 
assigned,  such  dower  never  being  assigned  to  her,  and  where  her 
possessory  rights  are  not  forfeited  by  remarriage,  the  statute  of 
limitations  does  not  begin  to  run  against  her  husband's  infant 
children  until  after  her  death,  and  the  possession  of  the  premise* 
by  a  purchaser  under  a  deed  of  partition,  made  during  her  life, 
where  the  infants  have  never  been  legally  served  with  process,  is 
not  adverse  to  such  infants  so  as  to  bar  an  action  by  them  brought 
within  the  proper  time  after  her  death.  (Westmeyer  ▼.  Gallenkamp, 
747.) 

AGENCY. 

1.  PRESUMPTION  OP  AGENT'S  AUTHORITY.— IT  IS  PRB- 

SUMPJD  that  the  superintendent  of  a  mining  coi-poration  has  de- 
puted to  him  all  the  powers  and  authority  necessary  to  a  proper 
discharge  of  the  duties  imposed  upon  him.  It  is  his  manifest  duty 
to  extinguish  a  fire  In  the  company's  mine  In  a  proper  manner,  and, 
prima  facie,  he  has  the  correlative  authority  to  provide  proper 
means  to  that  end.    (Bessemer  Land  etc.  Co.  v.  Campbell,  17.) 

2.  PAYiMENT— AGENT'S  AUTHORITY  TO  RECEIVE  BE- 
FORE DEBT  IS  DUE.— An  agent  authorized  to  collect  the  prin- 
cipal and  interest  of  a  loan  has  no  authority  to  receive  either  the 
principal  or  interest  before  it  is  due,  and  payment  made  to  him  by 
tlie  debtor  before  that  time  Is  at  the  tatter's  risk.  (Park  r.  Croes, 
630.) 

See  Banks  and  Banking,  1-4;  Bonds;  Deeds,  6;  Facton^ 

APPEAL. 

1.  APPEAL-TRIAL  OF  JUROR'S  MISCONDUCT— PRESUMP- 
TION. — After  the  trial,  upon  attidavits  and  counter-affidavits,  of  an 
Issue  as  to  a  juror's  misconduct,  an  appellate  court  will  presume 
tliat  the  decision  of  the  trial  court  was  correct.  (Stevens  v.  Leon- 
ard, 446.) 

2.  APPEAL— REVIEWING  WEIGHT  OF  EVIDENCE.— It  Is 
not  within  the  province  of  an  appellate  court  to  weigh  the  evi- 
dence, although  a  preponderance  of  it  against  the  finding  or  verdict 
is  apparent  and  great     (Stevens  v.  Leonard,  446.) 

3.'  APPEAL.— A  BILL  OF  EXCEPTIONS  filed  within  five  days 
after  the  allowance  of  the  appeal,  although  after  the  expiration  of 
tlie  term.  Is  seasonably  filed.     (Watson  v.  New  MUford,  345.) 

4.  APPELLATE  PRACTICE.— In  the  abeence  of  a  cross-appeal 
by  the  appellee,  a  bill  of  exceptions  filed  by  him  affords  no  founda- 
tion for  an  enlargement  of  the  Judgment,  If  the  point  raised  does 
not  affect  Its  validity.    (Watson  v.  New  Mllford,  345.) 

5.  APPEAL-NEW  QUESTION  RAISED  ON.— In  a  petition  for 
rehearing  in  an  appellate  court,  a  party  cannot  for  the  first  time 
raise  a  new  question,  which  was  raised  neither  in  the  trial  court  nor 
in  the  appellate  court  at  the  original  hearing.  (Lamar  Canal  Co. 
V.  Amity  Land  etc.  Co.,  261.) 

6.  APPEAL-FEDERAL  QUESTION  INVOLVED.— A  certif- 
icate that  a  federal  question  has  been  presented  so  that  it  may  be 
reviewed  upon  writ  of  error  from  the  supreme  court  of  the  ITnitod 
States  will  not  be  made,  where  such  question  is  suggested  for  the 
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first  time  In  a  petition  for  rehearing  after  judgment,  too  late  for 
consideration  by  the  state  court.  (Lamar  Canal  CJo.  T.  Amity  Land 
etc.   Co.,  261.) 

7.  APPEAL— SUFFICIENCY  OF  EVIDENCE  TO  SUPPORT 
FINDINGS.— Where  the  evidence  is  not  preserved  in  a  bill  of  ex- 
ceptions, it  will  be  presumed,  on  appeal,  that  it  was  sufficient  to 
sustain  the  findings  of  the  court.  (Mt.  Rosa  Min.  etc.  Oa  v.  Palmer, 
245.) 

a  APPEAL— EVIDENCE-SUFFICIENCY  OP  OBJECTION.— 
An  objection  to  the  introduction  of  evidence  that  It  is  irrelevant  and 
immaterial  is  insufficient  to  raise  any  question  as  to  its  competency 
or  admissibility.    (Western  Assur.  Co.  v.  McAlpln,  423.) 

9.  APPEAL-HARMLESS  ERROR.— Although  it  is  error  to  per- 
mit a  witness  to  state  who  is  the  owner  of  certain  personal  prop- 
erty, such  answer  beins:  a  conclusion,  the  error  is  harmless  wliere 
there  is  other  undisputed  evidence  of  ownership.  (Western  Assur. 
Co.  V.  McAlpin,  423.) 

10.  NEGLIGENCE  —  CONFLICT  OF  EVIDENCE  — APPEIv- 
LATB  PRACTICE.— If,  upon  the  issue  of  negligence,  the  evidence 
is  conflicting  and  justifies  a  finding  either  for  or  against  it,  the 
judgment  of  the  lower  court  cannot  be  disturbed  on  appeal. 
(Barnes  v.  Western  Union  Tel.  Co.,  791.) 

See  Ne-w  TriaJ. 

AHMY. 
See  Courte-martlaL 

ARREST. 

1.  ARREST  FOR  CONTEMPT— FREEDOM  FROM— BAIL.— A 
prisoner  who  is  out  on  bail,  conditioned  for  his  appearance  to  an- 
swer to  a  criminal  charge,  is  not  exempt  from  arrest  and  removal 
to  another  county  by  virtue  of  an  order  for  commitment  for  con- 
tempt of  court.    (In  re  Popejoy,  222.) 

2.  ARRE:ST— AUTHORITY  OF  SHERIFF  — WAIVER.-One 
who  voluntarily  submits  himself  to  arrest  and  removal  by  the  sher- 
iff of  another  county  waives  his  right  to  object  that  such  sheriff 
had  no  authority  to  act  outside  of  his  own  county.  (In  re  Popejoy, 
222.) 

ASSIGNiMENT  FOR  CREDITORS. 

1.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— CON- 
FLICT OF  LAWS.— The  laws  of  California  concerning  assignments 
for  the  benefit  of  creditors  refer  to  all  persons  and  property  witliin 
Its  Jurisdiction,  but  not  to  persons  and  property  in  a  foreign  Juris- 
diction. Hence,  an  assignment  by  a  foreign  corporation  of  all  its 
property,  including  a  debt  due  to  it  from  a  resident  of  Californln. 
is  not  void  because  it  fails  to  conform  to  the  assi);nmeut  laws  of 
such  state,  where  no  rights  of  any  citizen  of  that  state,  or  of  prop- 
erty situate  therein,  are  involved.     (Fenton  r.  Edwards,  141.) 

2.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— CON- 
FLICT OF  LAWS.— A  voluntary  a.ssignment,  in  one  state,  for  the 
benefit  of  creditors,  valid  by  tlie  laws  of  that  state,  operates  to  con- 
vey personal  property,  not  already  subject  to  liens,  lo  every  state 
where  it  may  be  found.     (Fenton  v.  EdwardA,  141.) 

3.  ASSIGNMENT  FOR  BKNKFIT  OF  CREDITORS.  BY  FOR- 
EIGN CORPORATION.— An  assignment,  by  a  foreign  corporation. 
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for  the  benefit  of  Its  creditors,  conveys  all  Its  property  to  the  as- 
signee, Including  a  debt  to  It  due  from  residents  of  this  state. 
(Penton  v.   Edwards,   141.) 

4.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  BY  FOR- 
EIGN CORPORATION— NOTICE  OF,  TO  DEBTOR— ATTACH- 
MENT.—An  assignment  made  by  a  foreign  corporation  for  the  bene- 
fit of  its  creditors  is  binding  upon  its  debtor  here  in  attachment 
proceedings,  though  he  did  not  receive  notice  of  the  assignment 
before  the  attachment  was  served,  if  he  does  receive  such  notice 
pendente  lite  in  time  to  avail  himself  of  it  in  discharge  of  the  suit 
against  him.    (Fenton  v.  Edwards,  141.) 

5.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  BY  FOR- 
EIGN CORPORATION— WHERE  MADE— PRESUMPTION.— If  an 
assignment  by  a  foreign  corporation  for  the  benefit  of  creditors, 
made  to  an  assignee  residing  in  a  state  where  the  corporation  was 
doing  business,  and  in  conformity  with  its  laws,  contains  no  state- 
ment showing  where  it  was  made,  and  this  Is  not  otherwise  shown, 
the  presumption  is  that  it  is  valid,  and  was  made  in  such  state, 
although  the  home  of  the  corporation  was  In  another  state.  (Fen- 
ton V.  Edwaids,  141.) 

See  Attachment,  4. 

ATTACHMENT. 

1.  ATTACHMENT— WRONGFULr— ATTORNEY'S  LIABILITY. 
If  an  attorney  places  a  writ  in  the  hands  of  an  oflicer,  with  direc- 
tions to  attach  certain  specific  property,  with  knowledge  that  the 
title  to  such  property  is  In  dispute,  and  after  receiving  from  his 
client  a  sum  of  money  to  enforce  his  claim  and  to  reimburse  the 
otRcer  for  any  loss  he  might  sustain  from  the  attachment,  the  at- 
torney is  to  he  regarded  as  personally  requesting  the  service  and 
personally  liable  to  reimburse  the  oflicer  if  the  levy  turns  out  to 
be  wrongful.  The  fact  that  the  officer,  acting  in  good  faith  while 
making  the  attachment,  was  shown  a  bill  of  sale  of  the  property 
to  a  third  person,  by  another  than  the  plaintiff  in  attachment,  and 
that  he  failed  to  inform  the  attorney  of  the  name  of  the  vendor 
In  such  bill  of  sale,  does  not  preclude  his  recovery.  (HIggins  v. 
Russo,  307.) 

2.  ATTACHMENT  —  JURISDICTION.— In  attachment  causes 
the  jurisdiction  over  the  subject  matter  is  obtained  by  a  levy  there- 
on of  a  writ  properly  issued,  and  no  matter  what  nor  how  great 
errors  or  irregularities  may  subsequently  occur  the  res  remains  still 
in  the  grasp  of  the  court,  and  its  judgment  in  regard  thereto  will 
be  valid  and  binding  until  reversed  on  error  or  appeal  or  set  aside 
in  a  direct  and  appropriate  proceeding  for  that  purpose.  (Shea  v. 
Shea,    779.) 

3.  ATTACHMENT— JURISDICTION  —  DEATH  OP  DEFEND- 
ANT.—Where  property  is  seized  under  a  writ  of  attachment  prior 
to  the  defendant's  death,  but  the  publication  of  summons  is  not 
completed  until  after  his  death,  the  judgment  made  in  such  suit  in 
Ignorance  of  the  defendant's  death  is  not  void,  and  hence  is  not 
open  to  collateral  attack,     (Shea  v.  Shea,  779.) 

4.  ATTACHMENT— GARNISHMENT  OP  DEBT  DUB  TO 
FOREIGN  CORPORATION  AFTER  ASSIGNMENT  FOR  BENE- 
FIT OF  CREDITORS.— A  debt  due  to  a  foreign  corporation  from 
residents  of  this  state  Is  not  subject  to  garnishment  here,  after 
such  corporation  has  made  an  assignment  in  another  state  for  the 
benefit  of  creditors.    (Fenton  v.  Edwurds,  141.) 
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5.  attachment— garnishment  of  debt— jurisdic- 
TION.—A  court  has  no  power  to  render  a  judgment  condemning  a 
debt,  In  a  garnishment  proceeding,  where  the  situs  of  the  debt  Is 
not  within  the  jurisdiction  of  the  court  (Central  of  Georg:la  Ry. 
Co.  V.  Brinson,  382.) 

6.  ATTACHMENT— GARNISHMENT— SITUS  OP  DEBT.— A 
judgment  debt  due  and  payable  In  another  state  to  a  creditor,  who 
is  a  resident  of  that  state,  is  not  subject  to  garnishment  In  this 
state,  as  the  situs  of  the  debt  is  not  within  the  jurisdiction  of  the 
court.     (Central  of  Georgia  Ry.  Co.  v.  Brinson.  382.) 

7.  GARNISHMENT— JUDGMENT  IN— EFFECT  OF.— The  legal 
effect  of  a  garnishment  judgment  is  to  se(iuester  or  set  aside  the 
property  or  money  of  the  defendant  in  the  hands  of  the  garnishee 
to  the  payment  of  the  plaintiffs  judgment  (Bowen  t.  Port  Huron 
etc.  Co.,  539.) 

a  GARNISHMENT— JUDGMENT  IN  AS  SATISFACTION.-A 
garnishment  judgment  is  prima  facie  a  satisfaction  or  pro  tanto 
satisfaction  of  the  plalntlflTs  judgment  against  the  principal  de- 
fendant.   (Bowen  V.  Port  Hnron  etc.  Co.,  539.) 

9.  GARNISHMENT— JUDGMENT  IN  AS  A  SATISFACmON.- 
If  the  garnishee,  at  the  time  the  plaintiff  takes  judgment  against 
him,  is  solvent  the  defendant,  upon  paying  the  difference  between 
the  garnishment  judgment  and  judgment  in  the  main  action,  is 
entitled  to  have  the  latter  canceled.  (Bowen  t.  Port  Huron  etc. 
Oo«  689.) 

Bee  Homestead,  11. 

ATTORNEYS. 
See  Attachm€<nt  1;  Courts-martial. 

AUCTION. 

1.  CONTRACTS  —  STATUTE  OF  FRAUDS  —  TRUSTEE'S 
BALES.— MEMORANDUM  made  on  tlie  sale-booli  of  a  sheriff,  act- 
ing as  trustee  at  an  auction  sale  of  laud  under  foreclosure  of  a 
deed  of  trust  not  showing  what  land  was  sold  nor  to  whom.  Is  not 
admissible  as  evidence  of  a  contract  of  sale  against  the  alleged 
bidder  for  refusal  to  take  the  land.  Such  memorandum  Is  not  ad- 
missible If  made  after  the  bidd.r  has  refused  to  take  tiie  land  on 
the  ground  that  there  were  prior  encumbrances  on  It  (Dunham  v. 
Hartman,  741.) 

2  CONTRACTS-STATUTE  OF  FRAUDS-MEMOR.\NDlM 
OF  TRUSTEE'S  SALE -\VniII>lf  AWAL  UF  BIU.-B«twe«>n  tlie 
fall  of  the  hammer  at  an  auction  sale  of  land  by  a  trustee  under 
foreclosure  of  a  deed  of  trust  aud  the  writing  of  the  bidder  s  name 
and  description  of  the  land  sold  in  the  meniorandum-book  of  sa  e 
he  mav  witlidraw  his  bid,  and  such  memorandum  made  after  lils 
\vith<lrawal  has  no  binding  force  against  blm  as  u  contract  of  sale. 
(Dunham  v.  Hartman,  741.) 

3  CONTRACTS-STATUTE  OF  FRAUDS-TRUSTEFTS  S.U.B 
—MEMORANDUM  TU  lUM*  HI  1  •DKU.-At  an  unction  sale  of  land 
under  foreclosure  of  a  deed  of  trust,  the  trustw.  acting  as  auctioneer. 
Sr  a  sheriff  acting  as  substituted  trust-e.  In  bis  individual  cnpnclty. 
Is  not  the  agent  of  tho  buyer,  so  ar  to  l)lnd  l.lm  by  a  memorandum 
made  at  the  sale.    (Dunham  ▼.  Hartman,  741.) 
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BAIL. 
8e«  Arrest,  1. 

BALLOTS. 
See  Elections,  1-8. 

BANKS  ANJy  BANKING. 

1.  BANKS— DUTY  OP,  AS  COLLECTION  AGENTS— EM- 
PLOYMENT OF  SUBAGENT.— For  the  purposes  of  collection,  a 
collecting  bank  must  employ  a  suitable  subagent,  when  a  subagent 
Is  necessary.  It  must  not  transmit  a  cheek,  payable  at  a  distant 
place,  directly  to  the  bank  by  which  payment  Is  to  be  made,  with 
the  request  that  a  remittance  be  made  therefor,  as  no  one  can 
be  deemed  a  suitable  agent  to  enforce,  in  behalf  of  another,  a  claim 
against  himself.     (Minneapolis  etc.  Co.  v.  Metropolitan  Bank,  609.) 

2.  BANKS-NEGLIGENOB  IN  SELECTING  COLLECTING 
AGENT— NOTICE.— A  bank  receiving  a  check  upon  another  bank 
for  collection  in  a  distant  place  cannot,  where  loss  ensues,  justify 
or  excuse  its  negligence  In  selecting  the  drawee  of  the  check  as 
a  subagent  for  its  collection  by  a  notice  printed  upon  tlie  plaintiff's 
pass-book,  In  which  the  bank  declares  that,  In  receiving  checks  or 
drafts  on  deposit,  or  for  collection,  it  acts  only  as  agent  for  its  cus- 
tomer, and  that  "when  forwarding  items  to  other  points,  we  select 
agents  who  are  responsible  according  to  our  judgment  and  means 
of  knowledge,  but  we  assume  no  risk  or  responsibility  on  account 
of  their  omissions,  negligence,  or  failure,  should  any  occur."  (Min- 
neapolis etc.  Co.  V.  Metropolitan  Bank,  609.) 

3.  BANKS— NEGLIGENCE  IN  SELECTING  COLLECTING 
AGENT— USAGE  AND  CUSTOM.— A  bank  receiving  a  check  upon 
another  bank  for  collection,  in  a  distant  place,  cannot,  where  loss 
ensues,  justify  or  excuse  its  negligence  in  selecting  the  drawee  of 
the  check  as  a  subagent  for  its  collection  by  showing  that  it  is 
usual  and  customary  for  banks  to  send  checks  and  drafts,  payable 
by  other  banks  at  distant  points,  to  the  drawee  directly,  by  mail, 
provided  there  is  no  other  bank  of  good  standing  in  tlie  same  town. 
Usage  and  custom  do  not  justify  negligence.  (Minneapolis  etc.  Co. 
V.  Metropolitan  Bank,  609.) 

4.  BANKS— NEGLIGENCE  IN  SELECTING  COLLECTING 
AGENT — RESULT. — A  bank  receiving  for  collection  a  check  paya- 
ble by  another  bank  at  a  distant  point  cannot,  in  case  of  nonpay- 
ment, escape  liability  for  its  negligence  In  sending  the  check  di- 
rectly to  the  drawee,  by  showing  that  the  result  would  have  been 
the  same  had  a  third  party  been  selected  to  present  the  check. 
(Minneapolis  etc.  Co.  v.  Metropolitan  Bank,  609.) 

BENEFIT  SOOIEZriBS. 
Bee  Insurance,  27-29. 

BILL  OF  EXCEPTIONa 
See  Appeal,  3. 

BILLS  OP  LADING. 

1.    BILLS  OP  LADING.— ALL    ORAL    NEGOTIATIONS    AND 

REPRESENTATIONS,  not  only  as  to  the  terms  and  conditions  on 
which  goods  are  received,  but  also  as  to  the  route  by  which  they 
are  to  be  forwarded,  are  conclusively  presumed  to  be  merged  in 
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the  bill  of  lading,  which  will  be  received  as  the  sole  evidence  of 
the  agreement  between  the  parties.    (McElveen  v.  Southern  Ry  Co 
371.) 

2.  BILLS  OF  LADING— OOMPLIANCB  WITH— CONNECT- 
ING CARRIERS-RAILWAYS  AND  STEAM ERS.-If  a  bill  of  lad- 
ing provides  for  the  transportation  of  freight,  such  as  fruit  trees, 
by  an  initial  railway  carrier  to  a  certain  place,  and  its  delivery 
there,  in  good  order,  to  a  connecting  railway,  "or  steamer,"  to  be 
forwarded  to  its  destination,  the  contract  of  carriage  is  complied 
with  when  the  railway  company  delivers  the  freight  to  a  connoot- 
ing  line  of  steamers  at  such  place,  whereby  it  is  transported,  ready 
for  delivery,  to  the  consignee.  Hence,  under  a  statute  making  it, 
the  duty  of  the  Initial  carrier,  on  notice,  to  trace  goods  lost,  whore 
there  are  connecting  lines,  the  consignor  has  no  riglit  of  action 
against  the  initial  carrier  for  a  failure  to  trace  the  frelglit.  for  it 
has  not,  in  fact,  been  lost  at  all.  The  consignee  should  have  In- 
quired of  the  water  carrier  for  the  freight.  (McElveen  v.  Southern 
Ry,  Co.,  371.) 

3.  EVIDENCE— VARYING  CONTRACT  BY  PAROL.-A  BILL 
OP  LADING,  except  as  to  the  acknowledgment  of  the  receipt  of 
the  goods,  and  of  their  quantity  and  condition  when  received,  is  a 
written  contract  which  cannot  be  varied  by  parol  evidence.  (Mc- 
Elveen V.  Southern  Ry.  Co.,  371.) 

BONDS. 

1.  BOND  OF  INSURANCE  AGENT-ACTION  ON— EVIDENCE 
—RES  GESTAE.— If  a  person,  appointed  by  an  insurance  company 
as  its  agent,  gives  a  bond  for  the  faithful  performance  of  his  duties, 
and  an  action  is  brought  thereon  to  recover  a  balance  due  for  pre- 
miums claimed  to  have  been  collected  by  him,  his  reports  to  the 
company,  made  In  the  usual  course  of  business,  are  a  part  of  the 
res  gestae,  and  are  admissible  In  evidence.  (Capital  Fire  Ins.  Co. 
▼.  Watson,  657.) 

2.  BOND  OF  INSURANCE  AGENT  COVERS  WHAT.— A  bond 
given  by  an  insurance  agent  for  the  faithful  performance  of  his 
duties  covers  Insurance  premiums  collected  by  him,  which  he  f.iils 
to  pay  over  to  the  company.    (Capital  Fire  Ins.  Co.  v.  Watson,  657.) 

3.  BOND  OF  INSURANCE  AGENT— ACTION  ON— DEFENSE 
FOR  SURETIES- KNOWLEDGE  OF  FORMER  DISIIONESTY.- 
If  an  Insurance  company  takes  a  person  for  its  agent,  but  ex.Tcts 
a  bond  for  the  faithful  performance  of  his  duties,  It  Impliedly  ropn-- 
sents  that,  so  far  as  It  knows,  such  person  is  honest  and  that  it 
believes  him  to  be  so.  If,  at  this  time,  it  knows  that  he  has  been 
dishonest  and  a  defaulter  as  the  agent  of  another  company,  but  falls 
to  disclose  such  knowledge  to  the  sureties,  It  perpetrates  a  fraud 
on  them,  which  they  may  plead  in  defense  to  an  action  on  the  bond. 
(Capital  Fire  Ins.  Co.  v.  Watson.  r>,'7.) 

4.  BOND  OF  INSUR.\NCE  AGENT— ACTION  ON— DEFENSE) 
FOR  SURETIES— DISHONESTY  WITHOUT  NOTIFICATION.— 
If  an  insurance  companj  takes  a  person  for  Its  agent,  but  exact« 
a  bond  for  the  faithful  performance  of  his  duties,  and  such  em- 
ployment may  be  terminated,  at  any  time,  by  either  party,  allega- 
tions that  the  company,  during  the  course  of  the  employment,  knew 
that  the  agent  wrongfully  convertinl  Its  moneys  to  his  own  use,  but 
that,  after  such  knowle<lge.  the  company  contlnue<I  hira  In  Its  Her- 
vice  without  notifying  the  liuretles  of  his  dJHlinneHty.  state,  pro 
tanto.  a  defence  for  them  in  an  action  00  the  bond.  (Capital  Fins 
Ins.  Co.  V.  Watson.  657.) 
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See  Officers,  1;  Taxes,  8. 

BOOKS  AND  PAPERS* 
See  Evidence. 

BURGLARY. 

CRIMINAL  LAW— ASSENT  OF  OWNER  AS  DEFENSE  TO 
CRIME— ACTS  OF  SERVANT.— If  a  clerk  in  a  store,  having  neither 
the  custody,  nor  the  right  to  admit  anyone  thereto,  at  the  time 
a  burglary  is  committed  therein,  and  for  the  purpose  of  apprehend- 
ing the  accused,  linowing  that  the  crime  is  to  be  committed,  but 
without  the  knowledge  or  consent  of  the  owner  of  the  store,  loans 
a  detective  a  key  thereto  in  order  to  allow  a  duplicate  to  be  made 
for  the  use  of  the  accused,  the  acts  of  the  clerk  are  no  defense 
to  the  crime.  His  assent  to  the  criminal  entry  of  the  store  by 
the  accused  by  means  of  such  key  cannot  be  imputed  to  the  owner 
of  the  store.    (State  v.  Abley,  520.) 

CERTIORARL 

CERTIORARI— JURISDICTION.— The  question  of  lurisdlc- 
tlon  of  the  court  is  the  limit  of  Inquiry  upon  certiorari.  (Ahlers  r, 
Thomas,  820.) 

OHOSES  IN  ACTION. 
See  Conflict  of  Laws;  Husband  and  Wife,  11,  12. 

COMMISSION  MERCHANTS. 
See  Factors;  Police  Power,  4,  5. 

CONFLICT  OF  LAWS. 

A  CHOSE  IN  ACTION  HAS  NO  DEFINITE  SITUS,  but 
follows  the  person  of  its  owner.     (Fenton  v.  Edwards,  141,) 

See  Assignment  for  Creditors,  1-5;  Attachment,  4-6;  Intoxicating 
Liquors,  6;  Railroads,  15. 

CONSTITUTIONAL  LAW. 

See  Courts-martial,  1;  Evidence,  4-7;   Injunctions,  3;  Licensee;  Nui- 
sance, 4;  Police  Power;  Statutes;  Taxes,  7-11. 

CONTEMPT. 

1.  CONTEMPT— JURISDICTION— HABEAS  CORPUS.— Where 
a  court  has  jurisdiction  of  the  person  and  of  the  subject  matter 
of  the  action,  an  order  committing  for  contempt  will,  upon  habeas 
corpus  proceedings,  be  conclusively  presumed  to  be  correct  (In 
re  Popejoy,  222.) 

2.  CONTEMPT.— A  WARRANT  COMMITTING  for  contempt  is 
not  required  to  recite  that  the  prisoner  was  able  to  perform  the 
act  for  the  refusal  to  do  which  he  was  committed  to  Jail.  (In  re 
Popejoy,  222.) 

3.  CONSTITUTIONAL  LAW— IMPRISONMENT  FOR  CON- 
TEMPT.—A  constitutional  provision,  prohibiting  imprisonment  for 
debt,  does  not  forbid  the  punishment  of  a  contempt  in  refusing  to 
obey  the  lawful  orders  or  decrees  of  a  court;  hence,  the  imprison- 
ment of  a  husband  for  his  refusal  to  pay  a  judgment  for  the  sepa- 
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rate  maintenance  of  his  wife  Is  not  an  Imprisonment  for  debt    (la 
re  Popejoy,  222.) 

See  Arrest,  1;  Evidence,  7;  Husband  and  Wife,  & 

CONTRACTS. 

1.  CONTRAOTS.— THE  INTERPRETATION  OR  CONSTRUC- 
TION of  a  contract  is  a  question  of  law  for  the  court.  (Ai-liansas 
Fire  Ins.  Co.  v.  Wilson.  129.) 

2.  CONTRACTS— VALIDITY— PRBSUMPTION.— If  It  is  con- 
tended that  a  statute  is  void,  as  Impairing  the  obligation  of  the 
contract  in  suit,  and  the  pleadings  do  not  show  when  the  contract 
was  executed,  it  cannot  be  presumed  that  the  contract  antedated 
the  statute.    (Blair  v.  Ostrander,  532.) 

3.  CONTRAOIS  IN  WRITING— ALTERING  BY  PAROL.-AN 
EXECUTED  ORAL  AGREEMENT,  which  may  be  proved  for  the 
purpose  of  altering  a  previous  written  contract,  must  consist  in 
the  doing  or  the  suffering  of  something  not  required  to  be  done  or 
suffered  by  the  terms  of  the  writing.    (Mackenzie  v.  Hodgkin,  209.) 

4.  STATUTE  OF  FRAUDS-UNCERTAINTY  OF  DESCRIP- 
TION.— Under  the  statute  of  frauds  the  written  agre^-ment  or  mem- 
orandum must  describe  the  subject  matter  directly  or  by  reference 
to  something  outside  of  the  writing,  by  resorting  to  which  certainty 
may  be  attained.    (Alabama  Mineral  Land  Co.  v.  Jackson,  46.) 

5.  SPECIFIC  PERFORMANCE  —  UNCERTAINTY  OF  CON- 
TRACT.—A  contract  which  is  so  uncertain  in  respect  of  Its  subject 
matter  that  it  neither  identifies  the  thing  by  describing  it,  nor  fur- 
nishes any  data  by  which  certaintj'  of  identification  can  be  at- 
tained, is  void.    (Alabama  Mineral  Laud  CJo.  v.  Jackson,  46.) 

6.  STATUTE  OF  FRAUDS— EFFECT  OF  CONTRACTS.— A 
contract  falling  under  the  influence  of  the  statute  of  frauds,  and 
not  complying  with  its  provisions,  cannot  be  directly  enforce<l,  nor 
can  damages  be  awarded  for  its  violation.  (Alabama  Mineral  Laud 
Co.  V.  Jackson,  46.) 

7.  CONTRACTS— VALUABLE  CONSIDERATION— WHAT  IS. 
The  extinguishment  of,  or  security  for,  a  pre-existing  debt  con- 
stitutes a  valuable  consideration  for  the  sale  or  assignment  of  prop- 
erty.   (Hart  V.  Church,  195.) 

CONVERSION. 
See  Sequestration,  3. 

CORPORATIONS. 

1.  OORPORATIONS-INSOLVENCY-LIARILITY  OF  STOCK- 
HOLDERS.—Ui)()n  a  showing  by  the  receiver  of  an  iusolvenl  bank 
that  Its  assets  are  not  sufHcient  to  pay  its  depositors,  the  circuit 
court  has  jurisdiction  to  ascertain  ex  parte  the  amount  re«iuiriMl 
to  meet  the  deficiency,  and  to  direct  that  proceedings  be  Instituted 
to  enforce  the  statutory  liability  of  the  stockholders.  (Foster  v. 
Row,  065.) 

2.  CORPORATIONS— INSOLVENCY-LIABILITY  OF  STOCK- 
HOLDERS.—The  liability  of  stockliolders  in  an  insolvt-nt  Imnk  for 
the  benefit  of  depositors  is  not  a  merely  collati-ral  und.'rtnking  nor 
pensl  In  Its  nature,  but  Is  rontrnrtnal  and  lnim<'dlat«'ly  enforci'.nMe. 
not  exceeding  the  par  value  of  the  stock,  when  It  Is  rhown  that 
tlie  assets  are  insurticient  to  pay  the  depositors.  (Foster  t.  Row, 
605.) 
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3.  CORPORATIONS— LIABILITY     OF     STOCKHOLDERS.— A 

constitutional  provision  making  tlie  stockholders  of  every  banking 
corporation  issuing  bank-notes  Individually  liable  for  all  debts  of 
the  corporation  to  the  amount  of  their  respective  shares  is  confined 
to  banks  of  Issue,  and  does  not  limit  the  power  of  the  legislature 
to  fix  the  liability  of  stockholders  in  banks  not  of  Issue.  (Foster  r. 
Row,  D65.) 

4.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.— Under  a  statute  making  the  stockholders  in  a  bank, 
upon  its  insolvency,  individually  liable,  for  the  benefit  of  the  de- 
positors, to  the  amount  of  their  stock  at  the  par  value  thereof,  the 
stockholders  thus  liable  are  those  who  are  such  when  the  bank  be- 
comes insolvent,  without  reference  to  the  time  when  the  deposits 
were  actually  made.    (Foster  v.  Row,  565.) 

5.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.— If  a  bankinsr  corporation  has  become  insolvent,  and 
an  action  has  been  commenced  to  enforce  the  statutory  liability  of 
stockholders,  one  who  has,  up  to  that  time,  allowed  his  name  to 
appear  as  a  stockholder  cannot  avoid  liability  on  tlie  ground  that 
his  subscription  was  obtained  by  fraud.    (Foster  v.  Row,  565.) 

6.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS.—If  a  purchaser  of  bank  stock  could,  at  any  time,  have 
compelled  a  transfer  to  him  upon  the  books  of  the  bank,  he  is  a 
stockholder  therein,  and  upon  the  insolvency  of  the  bank  he  cannot 
escape  his  statutory  liability  on  the  ground  that  the  stock  has  not 
been  transferred  to  him  on  the  books  of  the  bank.  (Foster  v.  Row, 
565.) 

7.  CORPORATIONS  —  LIABILITY  OF  STOCKHOLDERS  — 
WHEN  CEASES.— A  person  who  holds  stock  in  a  bank  ceases  to 
be  a  stockholder  or  liable  as  such  when  he  sells  and  delivers  his 
stock  duly  assigned  to  the  cashier  of  the  bank,  although  the  cashier 
never  pays  the  bank  therefor  or  registers  the  stock  to  himself. 
(Foster  V.  Row,  565.) 

8.  CORPORATIONS-INSOLVENCY- TRANSFER  OF  STOCK 
—LIABILITY  OF  STOCKHOLDER— BURDEN  OF  PROOF.— Al- 
though a  stockholder  in  a  bank  transfers  his  stock  when  the  bank 
is  in  a  failing  condition,  he  cannot  after  its  insolvency  be  held 
liable,  in  the  absence  of  proof  of  bad  faith  and  that  he  knew  of  the 
falling  condition  of  the  bank,  and  the  burden  of  proof  is  on  the 
receiver  thereof  to  show  such  knowledge  on  the  part  of  the  stock- 
holder, and  that  the  transfer  was  made  for  the  fraudulent  purpose 
of  avoiding  a  stockholder's  liability.     (Foster  v.  Row,  565.) 

9.  CORPORATION— INSOLVENCY— TRANSFER  OF  STOCK 
TO  NONRESIDENT.— A  person  who  owns  stock  in  a  bank  which 
is  in  a  failing  condition  may  in  good  faith  validly  transfer  it  to  a 
nonresident.    (Foster  v.  Row,  565.) 

10.  CORPORATION— INSOLVENCY— TRANSFER  OF  STOCK. 
A  stockholder  in  a  going  corporation  may  make  a  bona  fide  gift 
and  transfer  of  his  stock,  and  after  such  transfer  is  duly  regis- 
tered and  the  corporation  becomes  insolvent,  the  donor  cannot  be 
held  liable  on  the  stock  unless  he  knew  of  the  Insolvency  at  the 
time  of  making  the  transfer.    (Foster  v.  Row,  565.) 

11.  CORPORATIONS  —  INSOLVENCY  —  STOCKHOLDERS  — 
LIABILITY.— AN  ACTION  TO  ENFORCE  the  statutory  liability  of 
stockholders  in  an  insolvent  corporation  must  be  brought  by  a 
creditor  thereof,  and  cannot  be  maintained  by  a  receiver,  either  gen- 
eral or  special.     (McLaughlin  v.  Kimball,  908.) 
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12.  CORPORATIONS.  FOREIGN— RIGHT  TO  IMPOSE  CON- 
DITIONS—CONSTITUTIONAL LAW.— A  statute  requiring  all 
foreign  insurance  companies  to  pay  a  tax  on  their  business  in 
the  state,  as  a  condition  of  their  doing  business  therein,  and  im- 
posing a  higher  tax  on  them  than  is  imposed  upon  domestic  in- 
surers, Is  not  a  special  or  local  law,  nor  is  it  in  violation  of  con- 
stitutional provisions  requiring  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation,  and  that  the  general  assembly 
shall  not  grant  to  any  citizen  or  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens.     (Scottish  etc.  Ins.  Co.  v.  Herriott.  548.) 

13.  CORPORATIONS,  FOREIGN— RIGHT  OF  STATE  TO  EX- 
CLUDE OR  IMPOSE  CONDITIONS.— A  state  may  oxchide  a 
foreign  corporation  from  doing  business  therein,  and  it  is  not  pro- 
hibited from  discriminating  in  the  privileges  it  may  grant  to  such 
corporation  as  a  condition  of  its  doing  business  within  its  limits. 
(Scottish  etc.  Ins.  Co.  v.  Herriott,  548.) 

14.  CORPORATIONS,  FOREIGN— TREATY  RIGHTS,— A  corpo- 
ration organized  in  Great  Britain,  and  having  its  principal  place 
of  business  there,  is  not  a  subject  thereof,  within  the  meaning  of 
a  treaty  giving  subjects  of  that  countiT  the  right  to  do  business 
in  any  of  the  states  of  the  United  States  on  the  same  terms  as 
natives.     (Scottish  etc.  Ins.  Co.  v.  Herriott,  548.) 

15.  FOREIGN  CORPORATIONS^EMINENT  DOMAIN.— A  stat- 
ute which  confers  on  foreign  corporations  obtaining  permits  to  do 
business  in  the  state  all  the  privileges  enjoyed  by  domestic  corpora- 
tions, includes  the  right  of  eminent  domain  in  condemnation  pro- 
ceedings. (San  Antonio  etc.  Ry.  Co,  v.  Southwestern  Tel.  etc.  Co., 
884.) 

8e«  AMignment  for  Creditors,  3-5;  Attachment,  4;  Husband  and 
Wife,  13;  Taxes,  5,  6. 

COSTS. 

1.  COSTS— RBTAXATION  OF— ERRONEOUS  FINDING.— If 
two  issues  are  presented,  upon  one  of  which  there  is  a  tiudiug  for 
the  plaintiff,  and  upon  the  other  an  erroneous  ruling  for  the  de- 
fendant, and  the  court  divides  the  costs,  the  cost  of  the  trial  of 
tlie  latter  issue  should  be  retaxed  in  favor  of  the  plaintiff.  (Bath- 
gate V.  Irvine,  l58.) 

2.  TRIALr-COSTS  IN  SPECIAL  PROCEEDINGS.-In  contempt 
proceedings  to  enforce  a  judgment,  costs  may  be  awarded  to  the 
prevailing  party.     (Ahlers  v.  Thomas,  820.) 

3.  .TUDGMENTS— TORTS-COSTS.— If  an  action  is  In  tort,  judg- 
ment for  the  defendant  for  costs  follows  the  complaint  and  is  also 
in  tort.     (Northern  t.  Hanners,  74.) 

4.  EXEMPTIONS— COSTS— ACTION  IN  TORT.— If.  In  an  ac- 
tion in  tort,  defendant  recovers  judgment  for  costs,  plalntlCT  can- 
not claim  his  statutory  exemption  against  the  •'\ecutlon  issued 
against  him  for  such  costs.    (Northern  t.  HannM*.  Ti.) 

COTENANCY. 
8m  Adverse  PoflBeeslon.  & 

OOURTS-MARTIAL. 

1.  CONSTITUTIONAL  LAW  —  COT'RTS-MARTIAL  —  RTOHT 
OP  ACCUSED  TO  COUNSEL.— Under  a  coustliulloual  provision 
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that  "Ib  any  trial  In  any  court  whatever  the  party  accused  shall 
be  allowed  to  appear  and  defend  In  person  and  with  counsel  as  in 
civil  cases,"  a  person  prosecuted  for  an  offense  before  a  court-mar- 
tial organized  under  the  laws  of  the  state  is  guaranteed  the  right 
to  defend  by  counsel.    (State  r.  Crosby,  786.) 

2.  COURTS-MARTIAL— RIGHT  OF  ATTORNEY  TO  APPEAB 
BEFORE.— A  statute  forbidding,  under  penalty,  any  person  to  prac- 
tice law  In  any  court  in  the  state,  except  justice's,  recorder's,  or  a 
municipal  court,  witliout  having  received  a  license  as  attorney  or 
counselor,  limits  the  right  of  appearing  as  an  attorney  before 
courts-mai-tial  to  those  who  have  obtained  the  required  license. 
<State  V.  Crosby,  78G.) 

3.  COURTS-MARTIAI^HIGHT  TO  SUSPEND  ATTORNBT.- 
A  court-martial,  or  any  other  court  other  than  the  supreme  court, 
bas  no  power  to  suspend  a  licensed  attorney  in  the  exercise  of  his 
rights  for  any  cause,  or  for  any  length  of  time.  If  the  attorney's 
conduct  is  contemptuous  before  a  court-martial,  that  court  can  avail 
itself  of  the  remedy  provided  by  statute,  but  it  cannot  suspend  him 
or  interrupt  him  in  the  exercise  of  his  rights.    (State  v.  Crosby,  786.) 

4.  OOU RTS-M A RTIAL— MANDAMUS  AS  REMEDY  TO  EN- 
FORCE RIGHT  OF  ATTORNEY  TO  APPEAR.— Mandamus  Is  the 
proper  remedy  to  enforce  the  right  of  a  licensed  attorney  to  appear 
for  his  client  In  a  prosecution  before  a  court-martial  when  such 
right  is  denied  by  that  court.    (State  v.  Crosby,  78S.) 

CREDITOR'S  SUIT. 

CREDITOR'S  SUIT  TO  REACH  EQUITAfiLB  ASSETS- 
PLEADING}— fiVlDEXCE.— In  a  creditor's  suit  brought  to  reach 
equitable  assets  which  the  debtor  has  fraudulently  transferred,  the 
plaintiff  must  allege  and  prorve  that  he  has  no  legdl  remedy,  and 
that  the  debtor  is  insolvent,  and  has  no  other  property  from  which 
his  debt  may  be  satisfied.  The  best,  and.  as  a  rule,  the  only,  evi- 
dence of  these  facts  is  the  return  of  an  execution  nulla  bona. 
<SDooner  t.  Travelers'  Ins.  Co.,  651.) 

CRIMINAL  LAW. 

CRIMINAL  LAW— ASSENT  OF  OWNER  AS  DEFENSE  TO 
CRIME.— A  person  who  ktiows  of  a  crime  contemplated  against 
him  may  remain  silent  and  permit  matters  to  go  on,  for  the  pur- 
pose of  apprehending  the  criminal,  without  being  held  to  have 
assented  to  the  act.  Such  action  on  his  part  is  no  excuse  for  the 
crime.     (State  v.  Abley,  520.) 

See  Burglary;  Evidenee,  10,  11;  Former  Acquittal;  Witnesses,  8,  9. 

CROSS-COMPLAINT. 
See  Pleading,  2;  Setoff,  1-S. 

CURTESY 
See  Husband  and  Wife,  8-S. 

DAMAGES. 

1.  DAMAGES— FOR  MENTAL  SUFFERING  which  Is  the  n- 
suit  of  physical  injuries,  negligently  inflicted,  damages  may  be  re- 
covered.   (Gulf  etc.  Ry.  Co.  v.  Hayter,  856.) 
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2.  DAIMAGES— RECOVERY  FOR  FRIGHT.— There  can  be  no 
recovery  for  mere  fright  neither  attended  nor  followed  by  any  other 
Injury.     (Gulf  etc.  Ry.  Co.  T.  Hayter,  856.) 

3.  DAMAGES-FRIGHT  FOLLOWED  BY  PHYSICAL  IN- 
JURY.—Where  a  physical  injury  results  from  a  fright  or  other 
mental  shock,  caused  by  the  wrongful  act  or  omission  of  another, 
the  injured  party  is  entitled  to  recoyer  his  damages,  provided  the 
act  or  omission  is  the  proximate  cause  of  the  injury,  and  the  in- 
Jury  ought,  in  the  light  of  all  the  f'ircumstances,  to  have  been  fore- 
seen as  a  natural  and  probable  consequence  thereof.  (Gulf  etc  Ry. 
Co.  y.  Hayter,  856.) 

See  Negligence,  3,  4;  Telegraph  Companies,  10. 

DEEDS. 

1.  DEEDS.- WHILE  UNDER  THE  RULE  IN  SHELLEY'S 
CASE  a  conveyance  to  a  grantee  and  his  "bodily  heirs,"  if  not  quali- 
fied, vests  in  such  grantee  an  estate  in  fee  simple,  not  because  the 
grantor  so  intended,  but  because  the  law  gives  to  the  language 
that  effect,  yet  the  rule  does  not  preclude  a  construction  of  the 
words  "bodily  heirs"  so  as  to  ascertain  the  grantor's  Intention. 
(Simonton  v.  White.  824.) 

2.  DEEDS-RULE  IN  SHELLEY'S  CASE— WHEN  NOT  AP- 
PLICABLE.—In  a  deed  by  a  father  to  a  daughter  and  her  "bodily 
heirs,"  in  consideration  of  his  love  for  her  and  her  four  named 
children,  the  land  conveyed  not  to  be  sold,  but  its  produce  to  go 
to  the  support  of  the  daughter  and  her  family  during  her  life,  aud 
"at  her  death  to  be  equally  and  impartially  divided  between  her 
bodily  heirs,"  the  words  "bodily  heirs"  mean  children,  the  rule  in 
Shelley's  Case  does  not  apply,  and  the  daughter  takes  an  estate 
for  life  only,  with  remainder  In  fee  to  her  children  after  her  death. 
(Simonton  v.  White,  824.) 

3.  DEEDS— RESTRAINT  ON  ALIENATION.— An  estate  for  life 
may  be  nested  in  a  married  woman  with  a  provision  in  restraint 
of  alienatiou;  hence  where  a  deed  conveying  a  life  estate  to  a  mar- 
ried woman  expressly  prohibits  alienatiou,  and  creates  in  her  a 
trust  for  the  support  of  herself  and  children  which  is  inconsistent 
witli  the  power  to  convi-y,  the  children  can  rpcfivcr  the  Iniid  from 
a  grantee  of  such  married  woman  and  restore  it  to  her.  (Simonton 
V.  White,  824.) 

4.  DEEDS— DEIJVERY.— POSSESSION  of  a  deed  is  prima  fade 
evidence  of  delivery,  although  the  di'(>(l  is  brought  to  the  grantee 
by  a  person  other  than  the  grantor.    (Fnrenes  v.  Elde,  545.) 

5.  DBEDS— DELIVERY.— THE  PRESUMPTION  that  a  deed 
was  delivered  on  the  date  of  its  exfcuiiou  dues  uot  prevail  when 
the  record  afflrmatively  shows  that  such  d«'ed  did  not  reach  the 
grantee  until  after  the  grantor's  death.     (Kurenes  v.  Elde.  545.> 

6.  DEEDS— DEATH.— AGENCY  TO  DKLIVER  A  DEED  !ft  dls- 
solved  by  the  deatJi  of  the  grantor  unless  otherwise  provided. 
(Farenes  v.   Elde,  545.) 

7.  DEEDS— NAMES— IDEM  SONANS.— The  words  "Wnldlninr" 
and  "Waltlmore"  are  not  Idem  eonnna;  hence  a  (hnnl  signed  by 
"Waldimar  Arcns,"  by  virtue  of  a  i)owfr  ol  attornt  y  ext»uti'<l  to 
"Waltlmore  Aretis,"  is  not  n<lmisRn>le  In  evidence  without  Rhowlng 
that  "Waltlmore"  and  "Waldimar"  was  the  same  peraon.  (Moore  ▼. 
Allen.  255.) 
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DEFINITIONS. 

••Bodily  belrsr     (Slmonton  v.  White,  824.) 
Trivl^."     iAhlers  v.  Thomas,  820.) 

DEPARTMENT  STOBBa 
See  License. 

DOWER. 
See  Husband  and  Wife,  4. 

EASEMENTS. 

1.  PRIVATE  WAYS— EASEMENT  APPURTENANT  TO  I^AND. 
A  bargain  and  sale  deed  containing  no  words  of  Inheritance, 
executed  by  the  owner  of  land,  of  a  right  of  way  across  hl» 
farm,  "to  cross  on  foot  or  with  team  upon  or  near"  a  certain  govern- 
ment line,  is  sufficiently  definite  as  to  the  land  to  be  used  as  a  right 
of  way,  and  creates  an  easement  in  the  land  of  the  grantor  ap- 
purtenant to  the  land  of  the  grantee,  which  the  latter  may  transfer 
by  grant  of  his  land.    (Lldgerding  v.  Zignego,  677.) 

■1.  EASEMENTS  — APPURTENANT  OR  IN  GROSS  — PRE- 
SUMPTION—RIGHT  OF  WAY.- An  easement,  such  as  a  right  of 
way,  may  be  created  by  grant  in  gross,  but  this  is  never  presumed 
when  it  can  be  fairly  construed  to  be  appurtenant  to  some  other 
estate.  An  easement  is  appurtenant,  and  not  in  gross,  when  it  ap- 
pears that  it  was  granted  for  the  benefit  of  the  grantee's  land.  A 
right  of  way  is  appurtenant  to  the  land  of  the  grantee,  if  so  in  fact, 
although  not  declared  to  be  so  in  the  deed.  If  the  way  leads  to  the 
grantee's  land,  and  is  useless  except  for  use  in  connection  with  it, 
and  is  so  used,  it  is  appurtenant  to  it.    (Lldgerding  v.  Zlgnego,  677.) 

3.  EASEMENT— WHETHER  APPURTENANT  OR  IN  GROSS 
—HOW  ASCERTAINED.— Whether  a  grant  of  an  easement  is  in 
gross  or  appurtenant  to  some  other  estate  may  be  determined  by 
the  relation  of  the  easement  to  such  estate,  or  the  absence  of  it, 
in  the  light  of  all  the  circumstances  under  which  the  grant  was 
made.    (Lidgerding  t.  Zlgnego,  677.) 

EIGHT-HOUR  LAW. 

Bee  Police  Power,  3;  Statutes,  16. 

BJECTMEN1\ 

EJECTMENT  —  ESTOPPEL.  —  Where  the  defendant  In  an 

ejectment  suit  bought  the  lands  in  good  faith  and  went  into  posses- 
sion, and  for  a  long  period  of  years  exercised  all  the  acts  of  owner- 
ship over  them,  and  made  valuable  improvements  thereon,  and  paid 
the  taxes,  with  the  knowledge  of  the  plaintiffs,  who  during  all  that 
time  claimed  title  to  the  premises,  such  plaintiffs  are  estopped  from 
asserting  title  against  the  defendaut.  although  tbe  deeds  under 
which  she  claims  are  void.    (Shea  v.  Shea,  779.) 

ELECTIONS. 

1.  ELECTIONS— BALLOTS-DISTINGUISHING  MARKS.— Un- 
der a  statute  providing  that  no  ballot  shall  be  counted  containing 
any  mark  or  device  whereby  it  may  be  identified  as  to  who  might 
have  cast  it,  and  also  providing  that  any  voter  may  alter  or  change 
his  ballot  by  erasing  any  name  therefrom,  or  by  Inserting  in  its 
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place,  In  writing  or  by  paster,  the  name  of  any  person  other  than 
the  candidate  named,  the  alteration  of  a  ballot  by  erasing  the  name 
on  a  paster  and  restoring  the  name  originally  printed  on  the  ballot, 
either  by  writing  or  by  another  paster,  does  not  render  the  ballot, 
void.    (Conghlin  v.  McElroy,  301.) 

2.  ELECTIONS  — BALLOTS  —  DISTINGUISHING  MARKS.— 
Marks  upon  the  face  of  ballots  which  appear  or  are  shown  to  have 
been  made  accidentally,  and  not  for  the  purpose  of  indicating  the 
voter,  and  changes  for  the  existence  of  which  a  reasonable  explana- 
tion consistent  with  honesty  and  good  faith,  either  appears  upon 
the  face  of  the  ballot  or  is  shown  by  proof,  do  not  render  the  bal- 
lot void  as  containing  distinguishing  marks.  (Coughlln  v.  McElroy, 
801.) 

3.  ELECTIONS  —  BALLOTS  —  AMBIGUITY  —  BVIDENOE.— If 
there  is  no  ambiguity  upon  the  face  of  a  ballot,  the  fact  that  it  was 
intended  to  be  cast  for  another  person  cannot  be  shown  by  extrin- 
sic evidence.    (Conghlin  v.  McElroy,  301.) 

Bee  Actions. 

ELECTRIC  COMPANIES. 
NEGLIGENCE— PROXIMATE  CAUSE— ELECTRIC  WIRES. 
It  Is  no  evidence  of  negligence  on  the  part  of  an  electric  company 
to  suspend  Its  uninsulated  wires  sixteen  feet  above  the  street 
over  an  awning,  which  served  merely  as  a  shade  and  protection 
to  the  front  of  the  building,  and  which  was  not  used  as  a  place 
of  resort  either  for  pleasure  or  for  business,  since  there  Is  no  reason 
to  anticipate  that  persons  will  be  injured  thereby.  (Brush  Electric 
etc.  Co.  T.  Lefevre,  89&) 

EMBEZZLEMENT. 

1.  EMBEZZLEMENT  BY  PUBLIC  OFFICBRS-ELEl^IBNTS 
NECESSARY  FOR  CONVICTION— To  authorize  the  conviction  of 
a  public  officer  for  embezzlement,  it  must  be  shown  that  the  ac- 
cused is  a  public  officer,  or  occupies  a  fiduciary  relation;  that  tlie 
money  or  property  which  he  is  charged  with  appropriating  to  his 
own  use  cnme  into  his  possession  by  virtue  of  his  otlire  or  employ- 
ment; and  that  he  embezzle<l  or  fraudulently  converted  It  to  his 
own  use.     (Robinson  v.  State,  302.) 

2.  EATBEZZLEMENT  BY  PUBLIC  OFFICERS.— EVIDENCE 
of  a  mere  failure,  on  the  part  of  a  public  officer,  to  pay  over  funds 

jcomlng  into  his  hHnd.««.  is  not  sufliclent  to  support  a  conviction  for 
a  fraudulent  appropriation  thereof.  Ttiere  must  be  otlier  evidence 
from  which  it  may  be  legitimately  Inferred  that  such  failure  was 
either  in  contemplation  of  a  niis-'ippropriation.  or  was  the  conse- 
quence thereof.  The  guilty  intent  must  be  shown.  (Robinson  t. 
State,  892.) 

EMINENT  DOMAIN. 

Bee  Oorjwratlons,  16;  Telegraph  Companies,  t. 

EQUITY. 

8e«  Etrecnton  and  Administrators,  8,  4;  Homestead.  IS;  Mistake; 
Mortgages,  1-8. 

ESTATES  OF  DB>CEDENTR. 
Bee  Executors  and  Administrators. 
Am.  8t  R«p.  Vol.  L.XXVI1.-C1 
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ESTOPPEL. 
Bee  Ejectment;  Husband  and  Wife,  3;  Municipal  Corporations,  2,  3. 

EVIDENCE. 

1.  EVIDENCE.— A  CONSTRUCTION  CONTRACT  signed  by 
the  contractor  only  is  admissible  in  evidence  against  the  other 
party  thereto  in  favor  of  a  stranger  after  the  contract  has  been 
fulfilled.     (Watson  v.  New  Milford.  345.) 

2.  EVIDENCE— PREVIOUS  DEALINGS.— Where  parties  con- 
tract with  reference  to  the  provisions  of  previous  dealings,  the 
terms  of  such  dealings  may  be  shown  in  evidence  in  order  to  arrive 
at  the  Intention  of  the  parties;  hence  where  a  credit  was  given  for 
premiums  in  previous  insurance  dealings,  such  dealings  may  be 
looked  to  in  determining  whether  a  cash  payment  or  a  credit  was 
intended.    (Western  Assur.  Co.  v.  McAlpin,  423.) 

3.  EVIDENCE— PROOF  OF  DECLARATIONS— WHEN  PROP- 
ERLY EXCLUDED.— An  offer  to  prove  declarations  of  a  defend- 
ant is  properly  excluded  where  the  court  has  not  been  informed  of 
the  state  of  facts  that  such  declarations  are  Intended  to  prove. 
(Bathgate  v.   Irvine,  158.) 

4.  CONSTITUTIONAL  LAW— PRODUCTION  OF  BOOKS  AND 
PAPERS— SANCTITY  OF  PRIVATE  RIGHTS.— To  compel  a  per- 
son to  deliver  his  books  and  papers  to  another,  who  does  not  claim 
any  ownership  in  them,  is  to  violate  the  sanctity  of  most  impor- 
tant private  rights,  and  is  not  to  be  tolerated  except  when  war- 
ranted by  some  law  clearly  not  Inconsistent  with  that  provision 
of  the  constitution  which  proliibits  unreasonable  seizures  and 
searches.    (Ex  parte  Clarke,  176.) 

5.  CONSTITUTIONAL  LAW— PRODUCTION  OP  BOOKS  AND 
PAPERS— WHAT  SHOWING  IS  REQUIRED.— A  party  to  a  pend- 
ing action  has  no  right  to  call  for  the  books,  papers,  and  docu- 
ments of  his  adversary  merely  for  the  purpose  of  entering  into  a 
"fishing  examination"  of  them.  To  support  their  production,  there 
must  be  a  substantial  showing  that  the  book,  paper,  or  document 
sought  for  contains  material  evidence  in  support  of  the  cause  of 
action  or  defense  of  the  party  asking  for  it.  A  mere  suspicion 
that  it  contains  such  evidence  does  not  warrant  an  order  for  its 
production.     (Ex  parte  Clarke,  176.) 

6.  CONSTITUTIONAL  LAW— PRODUCTION  OF  BOOKS  AND 
PAPERS— ORDER  VOID  FOR  WANT  OF  AFFIDAVIT.— An  or- 
der of  court  to  compel  a  witness  to  produce  books  and  papers  is 
unauthorized  and  void,  where  there  is  no  showing,  by  affidavit  or 
otherwise,  that  they  contain  any  evidence  material  to  the  cause, 
especially  where  there  is  positive  testimony  that  they  do  not  con- 
tain 8uch  evidence.    (Ex  parte  Clarke,  176.) 

7.  CONSTITUTIONAL  LAW— PRODUCTION  OF  BOOKS  AND 
PAPERS— COMMITMENT  FOR  CONTEMPT— HABEAS  COR- 
PUS.—A  witness  committed  for  contempt  in  disobeying  an  order 
of  court  requiring  him  to  produce  books  and  papers  which  he  can- 
not be  legally  required  to  produce  will  be  discharged  on  habeas 
corpus,  for  such  an  order  is  void.     (Ex  parte  Clarke,  170.) 

S.  PRESUMPTION.— IT  IS  PRESUMED  THAT  THE  COM- 
MON LAW  PREVAILS  in  states  which  are  judicially  known  to  be 
of  common-law  origin.  (Birmingham  Water  Works  Co.  v.  Hume,  43.) 

9.  EVIDENCE— RES  GESTAE.- DECLARATIONS  made  five 
and   one-half   hours  after  the   happening   of  an   accident  are   not 
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admissible  MM  part  of  the  res  gestae.  (Purcell  v,  Chicago  etc.  Ry. 
C5o.,  567.) 

».     CRIMINAL  LA.W—BVIDBNCB— PROOF  OP    RECORDS.— 

The  accused  in  a  criminal  case  is  not  prejudiced  by  the  introduc- 
tion of  the  original  records  to  prove  an  admissible  fact  merely  be- 
cause such  proof  should  have  been  made  by  certified  copy.  (State 
T.  Haskins,  560.) 

11.     EYIDENCE-^STATBMENT  OF  FAOT  OR  CONOLUSION.— 

Proof  of  who'  was  "acting  as  a  certain  county  officer  at  a  certain 
time  may  be  made  by  the  statement  of  a  witness,  without  pro- 
ducing such  officer's  commission  of  office.  Such  statement  by  the 
witness  is  of  a  fact  and  not  a  conclusion.    (State  v.  Haskins,  5G0.) 

See  Appeal;  Bill  of  Lading;  Bonds,  1;  Execution,  15;  Factors;  Judg- 
ments, 6;  Negligence,  5;  Nuisance,  1,  2;  Witnesses. 

EXECUTION. 

1.  EXECUTIONS— ISSUE  PRIOR  TO  DOCKETING  JUDG- 
MENT.— Execution  issued  before  a  judgment  rendered  and  dock- 
eted in  one  county  is  docketed  In  another  county,  and  reciting  the 
docketing  of  the  Judgment  In  the  latter  county  two  days  after 
such  execution  was  Issued,  and  two  days  after  its  date,  is  irregular, 
but  not  void;  and  such  Irregularity  Is  cured  by  the  subsequent  dock- 
eting of  the  Judgment  In  such  other  county  at  the  time  mentioned. 
(Hoerr  v.  Meihofer,  674.) 

2.  EXECUTION  ISSUED  PREMATURELY  Is  not  void,  as  such 
issue  constitutes  a  mere  irregularity.  (Christian  &  Craft  etc.  Co.  v. 
Michael,  m.) 

3.  EXECUTIONS— IRREGULARITY  IN  ISSUE.— A  claimant 
in  a  trial  of  the  right  of  property  cannot  complain  of  irregularity 
in  the  issuing  of  execution  against  the  judgment  defendant.  (Chris- 
tian &  Craft  etc.  Co.  v.  Michael,  30.) 

4.  EXECUTION  SALE— UNRECORDED  DEED.— As  between 
a  purchaser  at  an  execution  sale  and  a  purchaser  at  a  sale  upon  tlie 
foreclosure  of  a  mortgage  which  was  unrecorded  at  the  time  tlie 
Hen  of  the  Judgment  creditor  was  acquired,  the  burden  is  upon 
the  person  asserting  his  right  under  the  unrecorded  mortgage  to 
show  tliat  the  judgment  creditor  had  notice  of  such  raorffxage  prior 
to  the  acquisition  of  his  lien.     (Bamett  v.  Squyres,  854.) 

5.  EXECUTIONS— SALE  OF  MORE  PROPERTY  THAN  DE- 
FENDANT OWNS— VALIDITY— WHO  CANNOT  COMPLAIN.— 
A  defendant  In  execution,  or  one  claiming  under  him.  cannot  com- 
plain that  an  execution  sale  is  void  on  the  ground  that  the  hvy 
and  sale  embraced  more  property  than  the  defendant  owned.  (Con- 
ley  V.  Redwine,  398.) 

6.  EXECUTIONS— SALE  EN  MASSE  OF  LAND  WITHIN 
CORPORATE  LIMITS.— Although  the  owners  of  land  within  the 
limits  of  an  Incorporated  town  have  caused  a  map  thereof  to  be 
made,  on  which  streets  and  lots  of  the  usual  siee  appear,  yet  if 
there  Is  evldeiice  from  which  the  Jury  may  find  that  the  streotB 
and  town  lots  have  not  been  actually  laid  out  over  the  property, 
that  the  same  is  really  one  tract  and  used  as  sach.  and  that  th«» 
only  thing  In  the  nature  of  a  street  through  It  Is  a  reoojrnlzed  public 
road  of  the  county,  a  levy  of  execution  upon,  and  osle  of.  th«  prop- 
erty as  a  whole  Is  not  Illegal.     (Conley  v.  Re<lwlne.  398.) 

7.  EXECUTIONS-SALES  ON  -  INSUFFICIENT  DESCRIP- 
TION IN  LEVY— HOW  CURED.— .Vn  entry  of  I.vy  which  eml.r.ici'S 
In  general  terms  a  description  o<  a  tract  of  laud  levied  on,  and  re- 
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fers  for  a  more  accurate  description  to  a  public  record,  Is  sufficient 
If  the  public  record  accurately  describes  the  property;  and  this  is 
true  although  the  description  might  be  insufficient  to  locate  the 
property  in  the  absence  of  the  record.     (Conley  v.  Redwine,  398.) 

8.  EXECUTIONS— SALES  EN  MASSE.— Land  in  a  body,  "but 
made  up  of  contiguous  parcels  composed  of  fractional  parts  of 
different  land  lots,  may  be  levied  upon  as  a  whole  and  sold  as  one 
tract,  particularly  where  the  owner  has  treated  the  property  as  one 
tract,  so  far  as  the  land  lot  lines  are  concerned.  (Conley  t.  Red- 
wine,  398.) 

9.  EXECUTIONS— MISCONDUCT  IN  DETERRING  BIDDERSI 
AT  SALE— EFFECT  OF,  ON  RIGHT  TO  ATTACK  SALE.— A  per- 
son who  is  interested  in  whatever  surplus  there  may  be  from  the 
proceeds  of  an  execution  sale,  after  the  payment  of  the  execution, 
should  not  be  prejudiced  by  the  misconduct  of  a  stranger  in  de- 
terring bidders  and  depressing  the  price  of  the  property,  but  if  such 
Interested  person  co-operates  with  the  stranger  In  such  misconduct, 
this  would  prevent  him  from  attacking  the  sale  on  the  ground  that 
the  property  did  not  bring  its  full  value.     (Conley  v.  Redwine,  ■6Q8.) 

10.  EXECUTIONS— DETERRING  BIDDERS  AT  SALE— WHAT 
IS  NO  CAUSE  FOR  SETTING  SALE  ASIDE.— If  no  one  is  actually 
deterred  from  bidding  at  an  execution  sale,  the  mere  fact  that  a 
principal  and  his  agent  bid  against  each  other  thereat  is  no  cause 
for  setting  the  sale  aside,  whatever  their  Intention  may  have  been. 
rConley  v.  Redwine,  398.) 

IL  EXECUTIONS- SHERIFF'S  SALE— NOTICE  OF— WHEN 
INSUFFICIENT.— Under  a  law  providing  that  notices  of  all  sales 
by  a  sheriff  "shall  be  published  weel^ly  for  four  weeks,"  and  that 
there  must  be  "one  insertion  each  week  for  each  of  the  four  weeks 
immediately  preceding"  the  day  when  the  sale  is  to  take  place,  an 
execution  sale  is  not  properly  advertised  where  there  are  not  four 
Insertions  in  four  consecutive  weeks  immediately  preceding  the 
week  In  which  the  sale  takes  place.  The  publication  Is  insutticient 
If  the  last  one  Is  made  in  the  same  week  as  that  in  which  the  sale 
is  to  be  had.    (Conley  v.  Redwine,  398.) 

12.  EXECUTIONS— SHERIFF'S  SALE— DEFECT  IN  ADVER- 
TISING—VALIDITY OF  SALE.— A  failure  to  advertise  a  sheriff's 
sale  on  execution  for  the  length  of  time  prescribed  by  law  is  a 
mere  irregularity,  and  does  not  affect  the  validity  of  such  a  sale 
made  to  an  Innocent  purchaser,  having  no  notice  of  the  defect,  al- 
though he  is  the  plaintiff  in  execution.    (Conley  v.  Redwine,  398.) 

13.  EXECUTIONS^VOID  SALE  AS  OBSTACLE  TO  VALID 
SALE.— A  void  sale  under  a  dormant  execution  presents  no  ob- 
stacle to  a  sale  of  the  same  property  under  a  valid  execution.  It 
Is  not  necessary  that  the  void  sale  be  set  aside  by  a  direct  proceed- 
ing before  another  sale  Is  had.     (Conley  v.  Redwine,  398.) 

14.  EXECUTIONS.— PERSONALTY  AFFIXED  TO  REALTY 
under  a  contract  with  the  owner  of  the  land  that  It  shall  remain  the 
property  of  the  person  affixing  It,  Is  subject  to  execution  against 
him,  and  may  be  the  subject  of  conversion.  An  execution  purchaser 
Is  not  deprived  of  his  right  in  it,  or  his  right  of  action  for  conver- 
sion, by  delay  In  asserting  such  right,  short  of  the  statutory  bar. 
(Broaddus  v.  Smith,  61.) 

15.  EXECUTIONS— PAROL  EVIDENCE  TO  IDENTIFY  LEVY. 
Parol  evidence  is  admissible  to  identify  vault  doors  and  iron  par- 
titions as  being  the  same  property  described  in  the  sheriff's  return 
on  an  execution,  as  "two  doors  and  frames."  (Broaddus  y.  Smithy 
61.) 
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16.  EXECUTTONS^ -SALES— COLOR  OF  TITLE— The  pur- 
chaser's  certificate  of  sale  under  execiitlon  shows  color  of  title  in 
him.    iNesbitt  v.  Delamar's  etc.  Min,  Oo.,  807.) 

EXECUTORS   AND   ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS— LIABILITY  OP 
DECEDENT'S  ESTATE  FOR  ATTORNEY'S  SERVICES  PRIOR 
TO  EXECUTOR'S  APPOINTISIENT.- An  attorney  at  law  who  ren- 
ders services,  directly  connected  with  the  settlement  of  a  decedent's 
estate,  to  an  executor  named  in  the  will  before  he  actually  quali- 
fies as  such  executor,  la  entitled  to  collect  his  fees  for  such  services 
In  the  same  manner  as  other  claims  against  the  decedent's  estate^ 
are  collected.    (Baker  v.  Cauthorn.  443.) 

2.  .JUDICIAL  SALES— DEFECTIVE  DESCRIPTION  OP  LAND 
—CORRECTION.— If  the  description  of  land  which  an  administr.a- 
tor  is  licensed  by  the  probate  court  to  sell  is  definite  and  certain, 
both  in  the  license  and  all  other  records  of  the  court  in  connection 
with  the  sale,  and  clearly  Identifies  land  which  the  deceased  never 
owned,  and  no  other,  the  administrator's  sale  Is  void,  although  his 
deed  correctly  describes  the  land  of  his  intestate,  and  an  order  of 
the  probate  court,  made  many  years  thereafter,  purporting  to  cor- 
rect its  records  so  as  to  describe  the  land  of  which  the  Intestate 
died  seised,  is  also  void.     (Hanson  v.  Ingwaldson,  692.) 

3.  EQUITY— .JURISDICTION  IN  PROBATE.— An  executor  may 
maintain  a  bill  in  equity  against  his  coexecutor  for  the  purpose  of 
having  the  amount  determined  and  to  enforce  a  claim  held  by  the 
estate  against  such  coexecutor,  arising  on  a  contract  entered  into 
with  the  testator  in  his  lifetime,  and  due  at  the  time  of  his  decease, 
when  the  coexecutor  disputes  the  amount  and  refuses  to  pay.  (Pet- 
erson V.  Vanderburgh,  671.) 

4.  EQUITY— JURISDICTION  IN  PROBATE.— Equity  may  en- 
tertain  an  action  brought  by  one  executor  against  his  coexecutor 
on  the  part  of  the  estate  to  determine  the  amount  of  a  disputed 
claim,  or  to  force  an  account,  or  to  foreclose  a  mortgage,  or  in  any 
other  case  where  Justice  requires  it  and  there  is  no  remedy  at  law. 
(Peterson  r.  Vanderburgh,  671.) 

EXEMPTIONS. 
See  Costs. 

FACTORS. 

1.  FACTORS— EVIDENCE  AS  TO  PRICES.-IF  COMMISSION 
MERCHANTS  are  obligated  not  to  sell  raisins  below  prices  named 
by  an  association  of  raisin  growers,  and  an  action  is  brought  in- 
volving a  breach  of  contract  on  their  part,  the  Introduction  in  evi- 
dence of  a  published  schedule  of  prices  fixed  by  the  associatioD, 
whether  erroneously  admitted  or  not,  is  cured  by  evidence  subst?- 
quently  admitted,  without  objection  or  contradiction,  that  the  prices 
shown  in  such  publication  were  tliose  fixed  on  a  certain  date  by  the 
association.     (Mackenzie  v.   Hodgkin,  209.) 

2.  FACTORS— EVIDENCE  OF  HIGHEST  MARKET  PRICE.— 
If  raisins  are  to  be  delivered  at  a  certain  place  to  commission  mer- 
chants, who  bind  themselves  in  writing  to  use  their  best  endeavors 
to  obtain  the  "highest  market  price"  for  them,  the  merchants  may 
sell  the  raisins  at  that  place,  or  elHcwhere.  but  evidence  of  the  mar- 
ket price  in  an  action  Involving  a  breach  of  contract  on  their  part, 
is  not  confined  to  the  place  where  the  raisins  are  actually  sold. 
The  highest  market  price  prevailing  at  the  place  of  delivery  may 
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be  shown,  whether  the  merchants  were  or  were  not  negligent  In 
failing  to  sell  at  that  place.     (Mackenzie  v.  Hodgkln,  209.) 

3.  FACTORS— RELEASE  FROM  CONTRACT  TO  SELL  FOR 
CERTAIN  PRICE.— C0M:MISSI0N  MERCHAJSJTS,  under  a  contract 
obligation  not  to  sell  raisins  below  prices  named  by  an  association 
of  raisin  growers,  without  consulting  the  owner,  are  not  released 
from  their  promise  by  evidence  that  the  association,  soon  after  the 
making  of  the  contract,  collapsed,  and  abandoned  their  agreed 
schedule  of  prices,  and  thnroafter  had  no  fixed  prices,  the  members 
of  the  association  then  selling  at  what  rates  they  pleased.  (Mac- 
kenzie V.  Hodgkin,  209.) 

4.  CONTRACTS  IN  WRITING— MODIFYING  BY  PAROL— IL- 
LUSTRATION.—If  a  vineyardist  agrees  in  writing  that  commission 
merchants  shall  sell  his  entire  crop  of  raisins  upon  commission, 
he  cannot,  in  an  action  involving  a  breach  of  contract  upon  their 
part,  prove  a  subsequent  oral  sale  to  them,  for  a  fixed  price,  of  a 
quantity  of  a  certain  kind  of  raisins  included  in  the  written  con- 
tract, where  there  is  no  proof  that  any  payments  were  made  upon 
such  oral  sale,  or  that  anything  was  done  by  the  vineyardist  which 
he  was  not  bound  to  do  in  fulfillment  of  the  written  contract  (Mac- 
•kenzie  v.  Hodgkin,  209.) 

5.  SALES  BY  CONSIGNEE,  WHEN  VOID.— If  a  consignee  of 
goods,  in  violation  of  the  contract  of  consignment  and  out  of  the 
usual  course  of  biisiness,  transfers  to  another,  the  consignor  is 
entitled  to  retake  his  propert:^',  notwithstanding  It  may  have  been 
so  transferred  to  an  innocent  purchaser  for  value.  (Romeo  v.  Mar- 
tucci,  327.) 

6.  SALES— CONSIGNMENT  OF  GOODS  ON  COMMISSION- 
RIGHT  OF  CONSIGNOR  TO  RETAKE.— Under  a  contract  of  con- 
signment of  goods  for  sale  on  commission,  the  consignor  is  not  es- 
topped from  setting  up  his  title  as  against  an  innocent  purchaser  of 
the  goods  from  the  consignee,  when  such  purchaser  buys  them  on 
the  same  day  that  they  are  received  as  part  of  his  purchase  of  the 
entire  stock  of  goods  and  business  of  the  consignee.  (Romeo  T. 
Martucci,  827.) 

FEDERAL  COURTS. 

See  Judgments,  7,  8;  Process. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  2-11. 

FIXTURES. 

FIXTURES^WHAT  ARE  NOT.— If  the  owner  of  real  es- 
tate, either  orally  or  by  writing,  contracts  or  agrees  with  his  tenant 
that  he  may  erect  or  afiix  anything  on  the  realty,  and  that  the 
thing  affixed  shall  remain  his  tenants  and  be  removed  by  him,  such 
article  never  becomes  a  fixture,  but  remains  the  personal  property 
of  the  tenant,  and  may  be  removed  by  him.  (Broaddus  t.  Smith,  61.) 

See  Mortgages,  9,  10. 

FORGERY. 

1.     FORGERY— INDICTMENT— SUFFICIENCY    OF— "FORGE" 

—SIGNIFICATION  OF.— While  the  gist  of  the  crime  of  forgery  is 
the  intent  to  defraud,  it  is  not  necessary  that  the  facts  showing 
that  intent  should  be  specifically  set  out  in  an  Indictment  for  such 
crime,  further  than  is  included  in  the  words  "did  feloniously  forge" 
the  instrument  therein  named.    The  word  "forge,"  in  such  an  in- 
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dlctment,  Is  not  a  mere  legal  conclusion,  but  Includes,  in  and  of 
Itself,  a  statement  of  the  particular  acts  which  constitute  the  crime. 
(State  T.  Greenwood,  832.) 

2.  FORGERY— CHARGING  IN  LANGUAGE  OF  THE  STAT- 
UTE.—In  a  statutory  indietniont  for  forgery  it  is  suttielent  to  fliar^e 
the  crime  in  the  words  of  the  statute.    (State  v.  Greenwood,  (>32.) 

3.  FORGERY— INDICTMENT  FOR— WHEN  SUFFICIENT- 
ILLUSTRATION.— If  an  indictment  cliarges  that,  on  a  certain  day, 
at  a  certain  place,  the  defendant,  "with  intent  to  defraud,"  did 
then  and  there  feloniously  "forge"  a  certain  promissory  note  of  the 
tenor  following,  and  then  sets  it  out  in  full,  a  "public  offense"  is 
charged,  "in  plain  and  concise  language,"  and  the  defendant  is 
sufficiently  Informed  "of  the  nature  and  cause  of  the  accusatioa 
against  him,"  aa  required  by  law.      (State  y.  Greenwood,  632.) 

FORMER  AOQUITTAU 

1.  ORIT^nNAL  LAW— INTOXICATING  LIQUORS-FORMER 
ACQUITTAL.— The  proprietor  of  a  saloon  who  permits  two  or 
more  persons  at  the  same  time  to  be  in  his  saloon  during  prohibited 
hours  cannot  be  prosecuted  for  a  separate  offense  as  to  each  of  such 
persons,  under  a  statute  making  it  a  crime  for  the  proprietor  to  per- 
mit "any  person  or  persons  other  than  himself  and  family"  to  go  in- 
to such  saloon  during  prohibited  hours.    (State  v.  Rosenbaum,  432J 

2.  CRIMINAL  LAW— FORMER  ACQUITTAL.— A  prosecution 
for  any  part  of  a  single  crime  bars  any  further  prosecution  linseil 
npon  the  whole  or  a  part  of  the  same  crime.  (State  v.  Rosenbaum, 
432.) 

FRAUDULENT  CONVEYANCES. 

1.  FRAUDULENT  CONVEYANCES— BURDEN  OF  PROOF- 
HOW  SHIFTED.— If  a  plaintiff  attacics  a  conveyance  as  in  fraud  of 
his  rights,  it  Is  incumbent  upon  him  first  to  show  the  fraudulent 
Intent  of  the  vendor.  The  burden  then  shifts  to  the  purchaser  to 
show  a  valuable  consideration,  and.  this  shown,  the  burden  again 
shifts  to  the  plaintiff,  who  must  sliow  the  vendee's  knowledge  of 
the  fraudulent  in+ent  of  the  vendor.    (Hart  v.  Church,  195.) 

2.  FRAUDULENT  CONVEYANCES  TO  WIFE.— Where  a  hus- 
band owns  the  reversionary  interest  in  lands  in  which  his  wife 
owns  the  life  Interest,  and.  after  expending  large  Puma  of  nmney 
In  improving  them,  conveys  his  Interest  to  his  wife,  completely 
depriving  himself  of  the  al)llity  to  pay  his  del>ts,  such  convoyaiu-e 
is  fraudulent  and  void  as  to  his  creditors.    (Morris  v.  Fletcher,  87.) 

3.  FRAUDULENT  OONVEYANCES-LIEN  OF  JUDGMENT.- 
A  judgment  creditor  has  no  lien  upon  lands  fraudulently  convoyed 
by  the  deutor  prior  to  the  rendition  of  his  Judgment  Hence,  a 
Junior  Judgment  creditor  who  first  files  his  bill  to  set  aside  the 
fraudulent  conveyance  secures  a  first  Hen  upon  such  property  su- 
perior to  that  of  any  other  judgment  creditor.  (Doster  t.  Manlste* 
National  Bank.  IIG.) 

4.  FRAUDULENT  CONVEYANCES-VOIDABLE  ONLY.-Un- 
der  a  statute  which  provides  that  every  conveyance  of  an  Interest 
In  lands  made  to  hinder,  delay,  or  defraud  creditors  shall  be  void 
as  against  creditors  and  purchasers,  such  conveyance  is  not  void 
per  se,  but  only  voidable.  It  carries  the  h-gal  fiile  subject  only  to 
defeasance  by  the  creditors  and  purchasers.  (Doster  y.  Manistee 
National  Bank,  116.) 

5.  FRAUDULENT  (X)NVEYANCB  -  ACTION  BY  LIEN 
HOLDER  TO   SET    ASIDE— rLEADlNG-KVlDEXCE.-When    a 
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creditor  has  acquired  a  legal  Hen  on  his  debtor's  property,  and  brings 
suit  to  set  aside  a  transfer  of  such  property  as  in  fraud  of  creditors, 
he  is  not  bound  to  allege  or  prove  that  the  debtor  has  not  other 
property  out  of  which  the  debt  can  be  satisfied,  or  that  the  debtor 
Is  insolvent,  or  that  an  execution  has  been  returned  unsatisfied. 
He  is  required  only  to  show  that  he  has  a  lien  on  the  property, 
the  enforcement  of  which  is  obstructed  by  the  fraudulent  ti-ausfer, 
for  he  has  the  right  to  be  placed  in  the  same  position  which  be 
would  have  occupied  had  the  transfer  never  been  made.  (Spooner 
V.  Travelers'  Ins,  Co.,  651.) 

6.  FRAUDULENT  CONVEYANCE— ACTION  BY  JUDGMENT 
CREDITOR  TO  SET  ASIDE— COLLATERAL  SECURITY.— In  an 
action  brought  by  a  judgment  creditor  to  set  aside  a  transfer  of  his 
debtor's  property  as  in  fraud  of  creditors,  the  mere  fact  that  he 
has,  since  the  commencement  of  such  action,  talven  collateral  se- 
curity for  the  payment  of  the  judgment,  with  other  indebtedness, 
does  not,  without  any  finding  that  the  security  is  adequate,  raise 
any  equity  in  favor  of  the  defendant,  the  fraudulent  grantee,  to 
compel  the  plaintiff  to  first  resort  to  his  collateral  security  before 
enforcing  the  lien  of  his  judgment  (Spooner  v.  Travelers'  Ins.  Co., 
«51.) 

See  Mortgages,  12. 

FUNERAL  EXPENSES. 
See  Parent  and  Child. 

GARNISHMENT. 
See  Attachment,  4-9. 

HABEAS  CORPUS. 

HABEAS  CORPUS— VOID  CITY  ORDINANCE.— A  person 
"field  In  custody  for  violating  a  void  city  ordinance  is  entitled  to  be 
4lischarged  on  a  writ  of  habeas  corpus.  (Henderson  v.  Heyward, 
S84.) 

See  Ck>ntempt,  1;  EMdence,  7;  Husband  and  Wife,  8,  9. 

HIGHWAYS. 
See  Municipal  Ck)rporatlons,  20. 

HOMESTEAD. 

1.  HOMESTEAD— WHAT  DECLARATION  OP,  MUST  SHOW. 
"The  right  of  a  claimant  to  select  a  homestead  and  to  impress  upon 

It  an  exemption  from  forced  sale  must  appear  upon  the  face  of 
the  declaration,  and  its  omission  cannot  be  supplied  by  extraneous 
evidence.    (Reid  v.  Englehart-Davldson  etc.  Co.,  206.) 

2.  HOMESTEAD— DECLARATION  OF,  MUST  SHOW  THAT 
<5LAIMANT  IS  THE  "HEAD  OF  A  FAMILY."— When  a  selection 
<of  a  homestead  Is  made  by  virtue  of  the  claimant's  being  the  "head 
of  a  family,"  It  is  necessary  for  the  declaration  to  show  that  fact. 
><Reid  V.  Englehart-Davldson  etc.  Co.,  206.) 

3.  HOMESTEAD  —  DEFECTIVE  DECLARATION  OP— AC- 
KNOWLEDGMENT.—A  declaration  of  homestead  signed.  "R.  M. 
Reid,"  but  not  stating  that  the  claimant  Is  the  "head  of  a  fam- 
ily," Is  defective  in  not  showing  that  fact;  and  such  defect  is  not 

•obviated  by  the  certificate  of  acknowledgment  annexed  to  the  decla- 
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ration,  which  shows  that  "he"  acknowledged  the  Instrument.  The 
acknowledgment  Is  not  a  part  of  the  declaration.  (Beld  t.  Engle- 
hart-Davidson  etc.  Co.,  206.) 

4.  HOMESTEAD— GARDEN  NOT  CONNECTED  WITH  THE 
RESIDENCE  LOT.— A  lot  which  is  used  for  the  purpose  of  raising 
vegetables,  berries,  and  fruits  for  the  consumption  of  the  family  is 
a  part  of  the  residence  homestead,  although  it  is  not  connected 
with  or  appurtenant  to  the  residence  lot  but  Is  situated  in  a  distant 
part  of  the  city.     (Anderson  v.  Sessions,  873.) 

5.  HOMESTEADS— HEAD  OF  FAMILY.— An  unmarried  man 
living  on  his  own  laud  with  his  mother,  sisters,  and  brother,  in  his 
own  house  and  contributing  to  their  support,  is  the  head  of  the 
family,  and  entitled  to  a  homestead.    (Broyles  v.  Cox,  714.) 

6.  HOMESTEADS— LIABILITY  FOR  DEBTS— SALE  AFTER 
DEATH  OF  HOMESTEAD  CLAIMANT.— A  homestead  is  not  lia- 
ble for  a  debt  contracted  after  its  inception  and  during  its  con- 
tinuance, nor  can  it  be  sold  after  the  death  of  the  homestead  debtor 
to  pay  such  debt,  subject  to  the  occupancy  thereof  of  the  widow 
during  her  life  and  of  his  children  during  their  minority.  (Broyles 
V.  Cox,  714.) 

7.  HOMESTEAD  FOR  WIFE  AND  FAMILY  OUT  OF  HUS- 
BAND'S  ESTATE— TERMINATION  OF.— A  widow  is  entitled  to 
a  homestead  and  exemption  out  of  her  husband's  estate  for  the 
benefit  of  herself  and  family,  consisting  of  minor  heirs  of  the  de- 
ceased, but  such  homestead  is  terminated  at  her  death  and  the  ar- 
rival at  age  of  the  other  beneficiaries.    (Sutton  v.  Rosser,  367.) 

8.  HOMESTEAD  FOR  BENEFIT  OF  "DEPEINDENT  FB>- 
MALES"— HOW  TO  BE  CLAIMED.— Ther*-  ^n  be,  under  the  laws 
of  Georgia,  no  homestead  or  exemption  for  the  benefit  of  "de- 
pendent females,"  except  in  the  property  of  the  person  upon  whom 
they  are  dependent,  and  the  owner  must  make  the  applicatiou.  A 
widow  cannot  obtain  such  homestead  or  exemption  out  of  land 
belonging  to  the  estate  of  her  deceased  husband.  (Sutton  ▼.  Rosser, 
367.) 

9.  HOMESTEAD  FOR  *  BENEFIT  OF  "DEPENDENT  FE- 
MALES"—TERMINATION  OF.— A  homestead  to  a  widow  out  of 
her  husband's  estate  for  the  benefit  of  "dependent  females,"  if  It 
could  be  allowed,  would  terminate  upon  her  death,  for  there  can 
be  no  dependency  on  a  person  who  Is  dead.    (Sutton  v.  Rosser,  367.) 

10.  HOMESTEAD  FOR  BENEFIT  OF  "DEPENDENT  FE- 
MALES" AND  MINOR  CHILDREN— V.\LID1TY  OF.— A  home- 
Stead  allowed  to  a  widow  out  of  her  deceased  husband's  estate, 
for  the  benefit  of  "dependent  females"  and  minor  grandchildren, 
18  valid  during  the  lifetime  of  the  widow  and  the  minority  of  the 
grandchildren,  but  is  invalid  so  far  as  it  seeks  to  set  apart  an  ex- 
empt ion  for  the  benefit  of  "dependent  females"  during  their  de- 
pendency, partlcularlv  after  the  widow's  death.  Their  dependency 
cannot  extend  the  duration  of  the  homestead  estate  beyond  the 
death  of  the  applicant.     (Sutton  v.  Rosser.  307.) 

11.  HOMESTEAD-ACQUIRING  LIEN  AGAINST,  BY  AT- 
TACHMENT.— A  Hen  on  a  homestead  for  nn  Indebtedness  Incurred 
for  labor  and  material  furnished  In  building  a  house  thereon  may 
be  acquired  by  levvlnp  an  nttachniont  on  the  hoinestoad  property 
as  well  as  by  docketing  a  Judgment  against  It.  (Bagley  t.  Penning- 
ton, 637.) 

12.  HOMESTEADS-PRIOR  RErORDKD  MORTOAOE.-EF. 
FECT  AS  NOTICE-MISDKSCRIPTION.-A  wife  who  has  filwl  a 
declaration  of  homestead  on  community  property  is  not  affected 
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with  notice  of  a  prior  recorded  mortgage  executed  by  her  husband 
and  misdescribing  the  property,  nor  by  the  fact  that  the  parties  to 
the  mortgage  intended  to  embi*ace  therein  the  property  covered  by 
the  declaration  of  homestead.    (Adams  v.  Baker,  799.) 

13.  HOMESTEAD  —  REFORMATION  OF  MORTGAGE  A3 
AGAINST  SUBSEQUENT  DECLARATION.— Equity  cannot  reform 
a  mistake  in  a  mortgage  on  community  property  executed  by  the 
husband,  as  against  his  wife,  who  has  tiled  a  declaration  of  home- 
stead on  such  property,  without  notice  of  the  defective  mortgage. 
(Adams  v.  Baker,  799.) 

14.  HOMESTEIAlD— MORTGAGE  OF— EXECUTION  AND  VA- 
LIDITY.—A  mortgage  upon  a  homestead  is  not  valid  unless  the 
instrument  has  been  Jointly  and  concurrently  executed  by  both 
husband  and  wife.  A  mortgage  upon  a  homestead  executed  by  a 
wife  alone  la  a  nullity.    (Hart  v.  Church,  195.) 

15.  HOMESTEAD— MORTGAGE  OF,  BY  WIFE  ALONE-VA- 
LIDITY.— A  mortgage  upon  a  homestead,  executed  by  a  wife  alone, 
and  recorded  as  her  mortgage,  acquires  no  validity  from  the  fact 
that  her  husband,  several  months  afterward,  indorsed  upon  the 
mortgage  a  statement  that  he  Joined  and  concurred  therein  as  of 
the  date  when  it  was  executed,  although  such  statement  is  signed 
and  acknowledged,  and  part  of  record.    (Hart  v.  Church,  195.) 

16.  HOMESTEAD^MORTGAGE  OF,  BY  WIFE  ALONE— PRO- 
CUREMENT BY  FRAUD— VALIDITY.— A  mortgage  upon  a  home- 
stead, executed  by  a  wife  alone,  is  a  void  instrument,  regardless 
of  the  question  of  fraud  in  its  procurement.    (Hart  v.  Church,  195.) 

HUSBAND  AND  WIFE. 

1.  A  CONTRACT  TO  PROMOTE  A  DISSOLUTION  OF  A 
MARRIAGE  is  contrary  to  the  policy  of  the  law,  illegal  and  void. 
Hence,  a  contract  whereby  a  wife,  who  has  resolved  to  leave  her 
husband,  agrees,  for  a  stated  coiisitleration,  to  relinquish  all  claims 
on  him  as  wife,  provided  a  divorce  is  granted  to  him  on  or  before 
a  fixed  date,  is  void,  and  is  no  bar,  after  his  death,  of  her  right  to 
a  year's  support  and  dower.    (Birch  v.  Anthony,  379.) 

2.  HUSBAND  AND  WIFE— AGREEMENT  FOR  SEPARA- 
TION.—A  contract  entered  into  between  husband  and  wife,  who 
are  living  apart  by  mutual  consent,  whereby  the  husband  agrees 
to  pay  to  his  wife  a  certain  sum  each  month  for  her  support,  la 
without  consideration  and  cannot  be  enforced.  (Scherer  v.  Scherer, 
437.) 

3.  HUSBAND  AND  WIPE  —  AGREEMENT  OF  SEPARA- 
TION—CURTESY— ESTOPPEL.— A  contract  entered  into  between 
husband  and  wife,  whereby  he  was  to  pay  her  a  certain  sum  of 
money  and  she  was  to  Join  him  In  deeds  of  conveyance  and  relin- 
quish her  dower  in  other  lands,  and  both  were  to  live  separate  and 
absolve  each  other  from  all  obligations  as  husband  and  wife,  while 
not  enforceable  at  law,  may, 'after  complete  performance,  be  suc- 
cessfully interposed  as  an  equitable  defense  to  an  action  brought 
by  him  to  secure  possession,  as  tenant  by  the  curtesy,  of  property 
which  she  subsequently  acquired  with  her  own  means,  although  It 
was  not  her  separate,  equitable  estate.    (McBre«n  ▼.  McBreen,  758.) 

4.  HUSBAND  AND  WIFE-DOWER  AND  CURTESY— CON- 
TRACT.— A  wife  may  contract  for  the  relinquishment  of  her  dower 
right  In  her  husband's  land  in  consideration  of  a  tract  of  land 
deeded  by  him  to  her,  and  he  may  make  a  similar  contract  with 
his  wife  in  respect  to  his  interest  by  the  curtesy  in  land  which  she 
then  owns  or  which  she  may  afterward  acquire.  (McBreen  v.  Mc- 
Breen, 758.) 
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b.  husband  and  wife— deed  to  wife— curtesy.— 
In  equity  an  estate  may  be  so  limited  as  to  give  a  wife  tlie  intierl- 
tance  and,  by  words  clearly  detnoting  that  intention,  to  exclude  and 
deprive  her  husband  of  curtesy.  Hence  a  deed  to  a  wife  gi-aniiuj; 
property  "to  lier  sole  and  separate  use,  free  and  clear  of  any  and 
all  marital  rights  of  her  present  or  any  husband  she  may  have  here- 
after," secures  to  her  not  merely  the  rents,  issues,  and  profits  in 
her  lifetime,  but  deprives  her  husband  of  all  curtesy  in  the  land 
after  her  death.    (McBreen  v.  McBreen,  758.) 

a  HUSBAND  AND  WIFE— ANTENUPTIAL  AGREEMENT— 
STATirTE  OF  FRAUDS.— Antenuptial  agreements  to  convey  land 
are  included  in  those  which,  by  the  statute  of  frauds,  must  be  in 
writing;  but  where  a  woman  has  been  induced  to  enter  into  a  con- 
tract of  marriage  by  an  oral  promise  on  the  part  of  the  man  to  con- 
vey lands  to  her,  which  promise  he  fails  to  perform,  the  result  is 
such  a  fraud  upon  her  as  will  take  the  promise  to  convey  out  of  the 
statute  of  frauds,  and.  as  between  them,  equity  will  enforce  the  con- 
tract   (Moore  v.  Allen,  255.) 

7.  HUSBAND  AND  WIFE— ACTION  FOR  SEPARATE  MAIN- 
TENANCE.—Where  a  husband  refuses  to  support  his  wife,  with- 
out fault  upon  her  part,  she  may  maintain  an  action  for  separate 
maintenance,  without  suing  for  divorce.    (In  re  Popejoy,  222.) 

8.  HUSBAND  AND  WIFE— ABILITY  TO  PAY  JUDGMENT 
FOR  SEPARATE  MAINTENANCE— HABEAS  CORPUS.— Where  a 
husband  Is  coipmltted  for  contempt  of  court  because  of  his  failure 
to  pay  a  Judgment  for  the  separate  maintenance  of  his  wife,  upon 
habeas  corpus  proceedings,  where  the  evidence  upon  which  the 
commitment  Is  based  is  not  before  the  court,  it  will  be  presumed 
that  the  court  which  issued  the  order  of  commitment  found  from 
the  evidence  that  the  husband  had  property  with  which  to  satisfy 
the  Judgment  of  his  vdfe.    (In  re  Popejoy,  222.) 

9.  HUSBAND  AND  WIFE>-COMMITMEJS'T  FOB  CONTEMTT 
—HABEAS  CORPUS.— Where  a  husband  has  been  committed  for 
contempt,  for  his  failure  to  pay  a  judgment  against  him  for  sepa- 
rate maintenance  in  favor  of  his  wife,  the  question  as  to  whether 
the  evidence  Is  sufficient  to  justify  the  commitment  cannot  be  raised 
In  habeas  corpus  proceedings,  but  must  be  presented  by  writ  of 
error.    (In  re  Popejoy,  222.) 

10.  HUSBAND  AND  WIFE-PROPERTY  RIGHTS.— As  be- 
tween husband  and  wife,  their  rights  in  personal  property  coming 
to  her  attach  under  and  are  govf^rned  by  Hio  law  of  the  plaeo  where 
they  are  domiciled  at  the  time  the  property  is  received.  (Birming- 
ham Water  Works  Co.  t.  Hume,  43.) 

11.  HUSBAND  AND  WIFE-CHOSBS  IN  ACTION.— At  common 
law,  a  h\isband  is  entitled,  during  coverture,  to  receive  and  to  re- 
duce to  his  possession  and  ownerslilp  all  choses  In  action  belonging 
to  his  wife  at  the  time  of  the  marriage,  or  which  may  accrue  to 
her  while  the  coverture  continues.  (Birmingham  Water  Works  Co. 
T.  Hume.  43.) 

12.  HUSBAND  AND  WIFE— CHOSES  IN  ACTION- ASSIGN- 
MENT.— A  husband  may.  during  the  coverture,  for  a  valuable  con- 
sideration, assign  the  choses  In  action  of  his  wife,  which  are  capa- 
ble of  being  immediately  reduced  to  posspaslon.  so  as  to  vest  at 
least  the  beneficial  ownership  in  the  purchaser.  (Birmingham 
"Water  Works  Go.  t.  Hume,  43.) 

13.  HUSBAND  AND  WIFE— WIFE'S  OORPORATB  STOCK- 
ASSIGNMENT  BY  HUSBAND.— Shares  In  the  eiipitnl  stock  of  a 
corporation  belonging  to  a  wife  are  choses  In  action  and  may  be 
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assigned  for  value  by  her  husband  without  her  concurrence  or  act 
of  transfer.    (Birmingham  Water  Works  Oo.  v.  Hume,  43.) 

14.  HUSBAND  AND  WIFE— IMPROVEMENTS  ON  WIPE'S 
PROPERTY— RIGHTS  OF  CREDITORS.— Where  a  husband  ex- 
pends  large  sums  of  money  in  the  permanent  improvement  of  hla 
wife's  property,  thus  rendering  himself  insolvent,  such  money  may 
be  treated  by  his  creditors  as  a  charge  upon  the  lauds  for  debts  ex- 
isting at  the  time  the  improvements  were  made.  (Morris  v.  Fletcher, 
87.) 

15.  HUSBAND  AND  WIFE— ACTION  BY  WIFE.— A  HUS- 
BAND is  not  a  necessary  party  to  an  action  brought  by  his  wife 
in  protection  of  her  homestead  right.    (Hart  v.  Church,  195.) 

See  Fraudulent  Ck>nveyances,  2;  Homestead;  Mechanics'  Liena,  8; 
Witnesses,  3-5,  10. 

IDEM   SONANS. 
See  Deeds,  7* 

INDICTMENT. 
See  Forgery, 

INFANTS. 

1.  INFANTS— JURISDICTION  OVER-SBRVIOB  OP  PRO- 
CESS.—Infants  must  be  served  with  process  the  same  as  adults, 
and  unless  so  served  in  the  manner  provided  by  law  the  court  has 
no  jurisdiction  over  them,  and  the  appointment  of  a  guardian  ad 
litem  for  them,  withovit  such  service,  is  void  and  the  proceedings 
thereupon  coram  non  judice.    (Westmeyer  r.  Gallenkamp,  747.) 

2.  MINORS— DISAFFIRMANCE  OP  CONTRAOT.- A  minor  i^ 
not  required,  as  a  condition  of  disaffirming  his  conveyance  of  land 
and  recovering  the  same,  to  restore  a  consideration  received  for  it 
which  was  not  In  his  possession  or  control  when  he  arrived  at  full 
age,  but  which  had  been  wasted  by  him  during  his  minority.  (BuI-» 
lock  V.  Sprowls,  849.) 

3.  MINORS  —  DISAFFIRMING  CONTRACT  —  RESTORING 
CONSIDERATION.— One  disaffirming  his  deed  on  the  ground  that 
it  was  executed  when  he  was  a  minor  must  restore  the  considera- 
tion if  it  is  still  in  his  possession  or  within  his  control,  or  if  he  has 
used  It  during  minority  for  purposes  for  which  the  law  would  per- 
mit him  to  charge  his  estate,  as  for  necessaries.  (Bullock  v.  Sprowls, 
849.) 

See  Adverse  Possession,  3;  Process,  2,  3. 

INJUNCTIONa 

1.  INJUNCTION      AGAINST      STREET      IMPROVEMENT.— 

Equity  will  enjoin  the  exercise  of  an  unauthorized  powei-.  Hence, 
an  abutting  property  owner  Is  entitled  to  an  injunction  against 
so  much  of  a  proposed  street  improvement  as  is  unauthorized  by 
law.     (Ad::ms  v.  Shelby ville,  484.) 

2.  INJl'NCrriONS.— The  granting,  or  refusal  to  grant,  an  In- 
junction rests  in  the  sound  discretion  of  the  trial  court,  and  its 
action  cannot  be  disturbed  in  the  absence  of  clear  proof  of  an 
abuse  of  such  discretion.     (Piatt  v.  Waterbury,  335.) 

3.  CONSTITUTIONAL  LAW— INJUNCTION  AGAINST  GOV- 
ERNOR.—When  the  governor  of  a  state,  in  pursuance  of  his  executiT« 


authority,  recognizes  an  act  as  legal,  and  Is  proceeding  to  execute 
Its  provisions,  the  courts  cannot  directly  interfere  with  the  discharge 
of  his  duties  under  it,  merely  because  it  is  alleged  that  audi  «ct  i* 
nuconstitutional.     (Frost  v.  Thomas,  259.) 

See  Judgments,  3;  Municipal  Corpoi-ations,  26L 

INSANE  PERSONS. 

1.  INSANE  TERSONS  -  CONTRACTS  OF-VAI.IDITT.-The 
executed  contract  of  an  insane  person  who  was  not  under  guard- 
ianship at  the  time  of  its  execution  is  voidable  only,  and  not  void. 
(Aetna  Life  Ins.  Co.  v.  Sellers,  481.) 

2.  RELEASE  BY  INSANE  PERSON-DISAFFIRMANCE  AS 
CONDITION  PRECEDENT  TO  RIGHT  OF  ACTiON.-lf  a  cross- 
complainant,  an  insane  pei'son  not  under  guardianship,  asks  the 
foreclosure  of  a  mortgage,  which  Is  attirmatively  shown  by  his 
pleading  to  have  been  released  by  him,  but  no  disaffirmance  Is 
pleaded,  though  grounds  therefor  are  disclosed,  the  release  must 
stand  as  a  voidable  executed  contract,  not  a  void  one.  Hence,  the 
cross-complaint  discloses  no  right  of  action.  (Aetna  Life  Ins.  Co. 
T.  Sellers,  4bl.) 

INSTRUCTIONa 

1.  INSTRUCTIONS— WHEN  NOT  PREJUDICIAL  — HISTORY 
OF  LITIGATION.— It  Is  not  prejudicial  for  a  judge  to  inform  the 
Jury  as  to  the  history  of  a  protracted  litigation.  If  It  is  derived  from 
the  pleadings  In  the  case  and  from  uncontradicted  evidence,  and 
the  judge  refers  to  It  only  so  far  as  It  is  necessary  to  enable  the 
jury  to  understand  the  issues  involved  in  the  present  case.  (Conley 
v.  Redwine,  398.) 

2.  INSTRUCTIONS  —  MISLEADING  AND  IRRELEVANT.— 
Instructions  which  tend  to  mislead  are  erroneous,  but  all  Irrelevant 
Instructions  are  not  misleading.  Thus,  an  incomplete  Instruction 
apparently  outside  the  issues  is  not  misleading,  where  the  jury 
have  been  fully  Instructed  as  to  the  law  applicable  to  the  facta 
in  the  case.    (George  v.  Los  Angeles  Ry.  Co.,  184.) 

3.  INSTRUCTIONS  UPON  IRRELEVANT  QUESTION  — EF- 
FECT OF,  UPON  OTHER  INSTRUCTIONS.- In  an  action  against 
a  street  railway  company  for  Injuries  occasioned  to  a  boy  wlille 
playing  around  and  with  trailer-cars,  left  on  a  street  by  the  com- 
p.iny,  an  instruction  that  the  right  to  so  use  the  street  must  come 
from  the  city,  which  Is  an  Irrelevant  and  Immaterial  question,  does 
not  weaken  the  force  of  other  Instructions  as  to  the  care  re<iuirod 
of  the  defendant  in  so  occupying  the  street.  (George  r.  Los  Angeles 
Ky.  Co.,  184.) 

4.  INSTRUCTIONS  —  INCONSISTENCIES.  —  A  party  cannot 
complain  of  an  Instruction  whicli  is  a  correct  stat*-meut  of  the  law. 
although  It  Is  not  consistent  with  other  instructions  given,  which 
wer*  mors  favorable  to  him.    (George  v.  Los  Angeles  R/.  Cow  184.) 

Bee  Appeal;  Railroads,  l(k 

INSURANCE. 

1.  INSURANCE  —  STATEMENT  OP  OWNERSHTP- NOTICE 
TO  INSURER.- A  statement  by  an  Injured  in  an  application  for  in- 
surance that  he  was  the  sole  owner  of  the  property,  tliough  the  prop- 
erty was  not  in  his  name,  when  In  fact  he  was  neither  the  leeal 
nor  equitable  owner  of  the  property,  is  not  sufficient  notice  to  put 
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the  Insurance  company  on  Inquiry  by  which  It  could  have  learned 
the  facts,  and  does  not  prevent  It  from  claiming  a  forfeiture  of  the 
policy  because  such  answer  is  untrue.  (Planters'  Mutual  Ins.  Co.  v. 
Loyd,  136.) 

2.  INSURANCE  CONTRACT— FORFEITURE.-A  clause  In  an 
insurance  policy  which  contains  a  forfeiture  Is  strictly  construed 
against  the  insurer.    (Arkansas  Fire  Ins.  Co.  v.  Wilson,  129.) 

3.  INSURANCE— AVOIDING  POLICY-CHANGE  OF  INTER- 
EST.—Under  the  provisions  of  a  fire  insurance  policy  that  it  should 
be  void  "If  the  interest  of  the  assured  became  other  than  the  en- 
tire, unconditional,  unencumbered,  and  sole  ownership,"  the  policy 
is  not  avoided  because  the  insured  entered  into  an  executory  con- 
tract in  writing  to  sell,  where  no  deed  passed  and  no  possession  was 
given.    (Arkansas  Fire  Ins.  (>o.  v.  Wilson,  129.) 

4.  INSURANCE  —  CONDITION  SUBSEQUENT— CJONSTRUO 
TION.— If  a  policy  of  fire  insurance  covers  several  items,  and  there 
Is  a  breach  of  a  condition  subsequent  as  to  one  of  them.  It  does  not 
necessarily  follow  that  the  policy  Is  avoided  as  to  all.  The  nature 
and  character  of  the  condition  and  the  purpose  to  be  accomplished, 
4\s  well  as  the  equity  of  the  case,  are  to  be  considered.  If  nothing 
but  Injustice  can  be  accomplished  by  the  enforcement  of  such  con- 
dition, it  cannot  be  presumed  that  the  parties  contracted  with  that 
intention  as  to  that  particular  item  insured.  (Hanover  Fire  Ins. 
■Co.  V.  Crawford,  55.) 

5.  INSURANCE— CONDITION  SUBSEQUENT.— A  provision  In 
an  insurance  policy  that  the  insured  shall  take  an  inventory  of  the 
goods  insured  at  stated  times,  and  keep  his  books  and  such  inven- 
tory in  an  iron  safe,  or  In  some  place  not  exposed  to  fire  likely  to 
destroy  the  building  insured,  and  that  a  failure  to  observe  this 
condition  avoids  the  policy,  imposes  a  condition  subsequent.  (Han- 
over Fire  Ins.  Co.  v.  Crawford,  55.) 

6.  INSURANCB-SEVERABLE  CONDITIONS.— If  a  policy  of 
fire  insurance  is  issued  on  a  store  building,  stock  of  merchandise, 
and  store  and  office  furniture  and  fixtures,  in  separate  and  distinct 
sums,  and  provides  that  the  insured  shall  take  an  inventory  of  stock 
&t  stated  times,  and  keep  his  books  and  such  inventory  in  an  iron 
safe,  or  In  some  place  not  exposed  to  fire  likely  to  destroy  the 
buiUliug  insured,  and  that  a  failure  to  observe  this  coudition  shall 
avoid  the  policy,  such  condition  does  not  apply  to  the  building  and 
fixtures  so  that  a  breach  of  It  defeats  a  recovery  for  their  loss, 
in  case  the  whole  of  the  property  is  destroyed  by  fire.  (Hanover 
Fire  Ins.  Co.  v.  Crawford,  55.) 

7.  INSURANCE— EVIDENCE— PRIOR  POLICY.- In  an  action 
upon  an  oral  contract  to  insure  certain  property  for  the  same 
amotmt  and  on  the  same  terms  as  stated  in  a  former  policy  issued 
upon  the  same  property,  the  foimer  policy  is  admissible  in.  evidence. 
(Western  Assur.  Co.  v.  McAlpin,  423.) 

8.  INSURANCE— PROOFS  OP  LOSS— WAIVER.— Where  an  In- 
surance company  denies  its  liability  for  loss  by  fire,  proofs  of  loss 
are  not  required  as  a  condition  precedent  to  bringing  suit.  (West- 
ern Assur.  Co.  V.  McAlpin,  423.) 

9.  INSURANCE— FOUNDATION  OP  ACTION.- In  an  action 
against  an  insurance  company  for  loss  by  fire,  upon  an  oral  auree- 
iv.QHt  to  insure,  the  policy  agreed  to  be  issued  is  not  the  foundation 
of  the  action  in  the  sense  that  it  must  be  filed  with  the  complaint. 
(Western  Assur.  Co.  v.  McAlpin,  423.) 

10.  INSURANCE.— A  CONTRACT  OF  TNSUR.*NrT:  V .\Y  R^^T 
IN  PAROL   if  all  the  elements  essential  to  a  valid  contract  are 


Index.  975 

agreed  npon.  Hence  a  contract  of  Insurance  la  established  where 
an  agent,  with  authority  to  receive  applicationa  for  Insurance  and 
accept  risks,  agrees  to  insure  certain  property,  and  the  time  when 
the  risk  should  begin,  the  amount  of  the  risk,  its  duration,  the  pre- 
mium, and  the  kind  of  policy  to  be  issued  were  all  fixed,  and  noth- 
ing remained  to  be  determined  afterward,  though  the  premium  was 
not  paid,  the  agent  being  indebted  to  the  insured  and  having  on 
previous  occasions  Issued  policies  to  the  insured  crediting  the  pre- 
mium on  account.    (Western  Assur.  Co.  v.  McAlpin,  423.) 

11.  INSURANCE— ORAL  CONTRACT.— A  COURT  OF  EQUITY 
will  enforce  an  oral  contract  for  a  policy  of  insurance,  aud,  iiaviug 
jurisdiction  for  specitic  enforcement,  adjudge  the  damages  just  as 
If  the  policy  had  been  issued  and  suit  brought  thereon.  (Western 
Assur.  Co.  V.  McAlpin,  423.) 

12.  INSURANCE  —  BINDING  CONTRACT  —  PAYMENT  OP 
TREMIUM.- Where  an  insurance  agent  enters  Into  a  contract  to 
Insure  property,  crediting  the  premium  on  an  account  which  tlie 
agent  owed  the  Insured,  the  contract  Is  binding  on  the  company. 
(^^'estel•n  Assur.  Co.  t.  McAlpin,  423.) 

13.  INSURANCE.— A  CONTRACT  of  Insurance,  or  to  Insure, 
may  exist  without  either  the  payment  of  the  premium  or  the  deliv- 
ery of  the  policy.    (Western  Assur.  Co.  v.  McAlpin,  423.) 

14.  INSURANCE— FORFEITURE— WAIVER.— When  an  Insurer, 
with  knowledge  of  any  act  on  the  part  of  the  insured  which  works 
a  forfeiture,  enters  Into  negotiations  with  him  which  recognize  the 
continued  validity  of  the  policy,  and  tlius  induces  liim  to  incur  ex- 
pense or  trouble  under  the  belief  that  his  loss  will  be  paid,  the  for- 
feiture is  waived.    (Planters'  Mutual  Ins.  Co.  v.  Ivoyd,  13G.) 

15.  INSURANCE  —  FORFEITURE  ON  ONE  GROUND  — 
WAIVER. — An  act  by  an  insurer  which  waives  one  ground  of  for- 
feiture will  not  alTect  another  ground  of  forfeiture  of  wliich  the 
Insurer  was  Ignorant.     (I'lauters'  Mutual  Ins.  Co.  v.  Ix)yd,  136.) 

16.  INSURANCE— WAIVER  OP  FORFEITURE.-TUB  BUR- 
DEN of  showing  the  waiver  of  a  forfeiture  by  an  Insurer  is  on 
the  insured.     (I'lanters*  Mutual  Ins.  Co.  v.  Loyd,  136.) 

17.  INSURANCE— FORFEITURE  OP  POLICY— STATEMENT 
OF  OWNERSHIP.— ^^'here  an  insured  states  in  lils  application  tliat 
lie  la  the  sole  owner  of  property,  when  In  fact  It  Is  owned  by  his 
V  ife,  the  policy  Is  forfeited,  under  a  stipulation  that  If  this  answer 
was  untrue,  or  his  Interest  any  other  than  a  perfect  legal  aud 
oqultnble  ownership,  the  policy  should  be  void.  (Planters*  Mutual 
Ins.  Co.  T.  Loyd,  13G.) 

18.  INSURANCE- LIFE— DELIVERY  OP  POLICY.-The  d». 
posit  of  a  life  Insurance  policy  in  ilie  mails,  addressed  to  the  in- 
sured, is  a  delivery  to  him.  aliliousli  he  dies  after  It  is  so  deposited 
and  before  roceiying  it.     (Triple  Link  etc.  Assn.  t.  Williams,  34.) 

19.  INSUUANCE-DELIVEUY  OF  POLICY-PL13ADING.-An 
avernifut  in  a  pleading  that  a  policy  of  Insurance  was  slKued  aud 
sealed  by  the  insurer,  and  deposited  In  tlie  mail,  sufllclently  alleges 
that  it  was  so  deposited  by  the  Insurer,  and  therefore  thnt  there 
was  a  delivery  of  the  policy  to  the  insured  by  its  Uepobit  In  the 
mail.     (Triple  Link  etc.  Assn.  r.  Williams,  3^.) 

20.  INSURANCTJ-LIFE— MISrn:rRESi:.NTATTON  IN  APPLI- 
CATION— KNOWLEIXJE  OF  AtJKNT.— If  an  applicant  for  life  In- 
fruianfo  states.  In  answer  to  a  question  by  the  Insurnnce  agent  who 
fills  tlie  application,  that  his  occupation  Is  that  of  "foictnan."  but 
the  agent  writes  "foreman  of  railroad  yard,"  with  full  knowledge 
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that  the  oceupatfon  of  the  applicant  is  that  of  forernan  of  a  switch- 
Ing  crew  in  a  railroad  yard,  the  company  cannot  avoid  the  policy 
on  the  ground  of  misrepresentation,  in  the  absence  of  fraud,  when 
the  applicant  is  aware  of  the  knowledge  of  the  agent  as  to  his  oc- 
cupation, and  la  without  fault  in  making  the  statement.  Under 
such  facts,  the  knowledge  of  the  agent  is  regarded  as  the  knowl- 
edge of  the  insurer.    (Triple  Link  etc.  Assn.  v.  Williams,  34.) 

21.  INSURANCE  —  LIFE— MISREPRESENTATION— KNOWI/- 
EDGE  OF  AGENT— WAIVER  OF  CONDITION.— An  insurance 
company,  by  issuing  a  life  policy  to  a  foreman  of  a  switch  gang  in 
a  railway  yard,  when  its  agent  who  filled  in  the  application  had 
full  knowledge  of  the  occupation  of  the  applicant,  and  stated  an 
occupation  less  dangerous  than  the  real  one  in  the  application  with- 
out the  fault  of  the  applicant,  waives  a  stipulation  in  the  policy 
against  the  assured  engaging  in  a  hazardous  employment  or  occu- 
pation.   (Triple  Link  etc.  Assn.  r.  Williams,  34.) 

22.  INSURANCE  —  LIFE  —  MISREPRESENTATIONS  —  FOR- 
FEITURE.—If  an  applicant  for  life  insurance  falsely  and  inten- 
tionally states  In  his  application  that  he  is  foreman  of  a  railroad 
yard,  when  in  reality  he  is  foreman  of  a  switch  gang  in  such  yard, 
a  much  more  hazardous  occupation,  such  misrepresentation  avoids 
the  policy  issued  therton,  although  the  agent  taking  and  filling  the 
application  knew  of  the  falsity  of  the  statement  at  the  time  he  sent 
the  application  to  his  company.  In  such  case  the  agent  must  b© 
regarded  as  belug  in  collusion  with  the  applicant  or  as  being  in- 
duced by  him  to  get  such  false  statement  before  the  insurer.  (Triple 
Link  etc.  Assn.  v.  Williams,  34.) 

23.  INSURANCE— LIFE— PLEADING.— A  complaint  in  an  action 
on  a  policy  of  life  insurance  which  sets  out  the  policy  need  not 
aver  that  defendant  has  money  in  its  mortuary  fund  sufficient  to 
pay  the  loss,  nor  set  out  the  representations,  agreements,  and  war- 
i-anties  referred  to  In  the  policy,  and  aver  that  such  representations 
are  true,  and  that  the  agreements  aud  warranties  have  been  kept 
and  complied  with.  These  are  matters  of  defense,  as  is  also  the 
failure  of  the  insured  to  pay  assessments  and  mortuary  calls. 
(Triple  Link  etc.  Assn.  v.  Williams,  34.) 

24.  INSURANCE  —  LIFE  —  PLEADING  PROOFS  OF  DEATH. 
In  an  action  on  a  policy  of  life  insurance  an  averment  in  the  com- 
plaint that  the  money  claimed  is  due  is  not  subject  to  demurrer 
for  its  failure  to  aver  in  terms  that  satisfactory  proofs  of  the  death 
of  the  assured  were  made  ninety  days  before  the  bringing  of  the 
suit.  If  proof  of  death  was  not  furnished  seasonably  before  suit. 
It  was  matter  for  plea  in  abatement,  (Triple  Link  etc  Assn.  ▼. 
Williams,  34.) 

25.  INSURANCE  UPON  ONE'S  OWN  LIFE  FOR  ANOTHER'S 
BENEFIT  IS  VALID.— A  person  has  an  insurable  interest  in  his 
own  life  and  may  lawfully  insure  it  for  the  benefit  jot  anyone  whose 
interests  he  desires  to  promote,  although  the  laiter  has  no  insurable 
interest  in  the  life  of  the  former.  (Union  Fraternal  League  t. 
Walton,  350.) 

26.  INSURANCE  UPON  ONE'S  OWN  LIFE  FOR  ANOTHER'S 
BENEFIT— RIGHT  OF  BENEFICIARY  TO  RECOVER.— If  one 
obtains  a  contract  of  insui'ance  on  his  own  life,  and  keeps  up  the 
same  out  of  his  own  means,  and  directs  the  amount  of  the  policy 
to  be  paid  at  his  death  to  another  whom,  from  love,  friendship,  or 
any  other  reason,  he  desires  to  benefit,  the  beneficiary  named  Is 
entitled  to  recover  on  such  contract,  although  it  may  not  be  shown 
that  the  beneficiary  had  any  other  insurable  interest  in  the  life  of 
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the  deceased  than  existed  in  his  goodwill  and  emanated  from  hia 
expressed  wish  to  benefit.    (Union  Fraternal  League  v.  Walton,  350.) 

27.  INSURANCE— MUTUAL  BENEFIT  SOCIETIES— RIviHT 
OF  BENEFICIARY  TO  RECOVER.— A  beneficiary,  named  by  a 
member  of  a  fraternal  or  benevolent  association  which  provides  for 
life  insurance,  is  entitled,  after  the  death  of  such  member,  to  re- 
cover the  amount  of  the  benefit  without  showing  any  insurable  in- 
terest in  the  life  of  the  deceased.  (Union  Fraternal  Lea^^e  v. 
Walton,  350.) 

28.  INSURANCE  —  MUTUAL  BENEFIT  SOCIETIES  —  CON- 
TRACT  OP"- WHAT  CONSTITUTES.— A  contract  entered  into  by 
a  benefit  society  with  a  member  is  executoiT,  and  its  charter,  con- 
stitution, and  by-laws  necessarily  form  a  part  of  the  contract, 
which  is,  however,  ordinarily  manifested  by  the  certificate  of  mem- 
bership.   (Union  Fraternal  League  v,  Walton,  350.) 

29.  INSURANCE— MUTUAL  BENEFIT  SOCIETIEiS— BEDS'EFI- 
CIARIES-RIGHT  TO  DESIGNATE.— If  a  member  of  a  benefit 
society,  which  provides  for  life  Insurance,  takes  out  a  policy  on 
his  own  life,  he  may  designate  therein  whomsoever  he  pleasee  as 
beneficiary,  where  there  is  noticing  in  the  chai-ter  or  by-laws  of 
the  organization,  or  in  the  statutes  of  the  state,  restricting  the 
appointmeut.  and  his  right  to  do  so  cannot  be  questioned.  (Union 
Fraternal  League  v.  Walton,  350.) 

30.  INSURANCE— POLICY— WARRANTY.— An  Insurance  appli- 
cation with  ans^Yers  to  questions,  tlie  medical  examiner's  report, 
and  an  agreement,  which  recites  that  the  preceding  statements  and 
answera,  the  application,  and  this  agreement  are  made  part  of  the 
policy,  form  a  part  of  the  insurance  contract,  and  an  agreement 
therein  of  the  Insured  that  he  would  abstain  from  the  excessive  use 
of  intoxicating  liquor  is  a  pi'omissory  warranty  and  not  the  state- 
ment of  an  expectation.    (Northwestern  etc.  Assu.  v.  Bodurtha,  414.) 

31.  INSURANCE  — BREACH  OF  WARRANTY  —  WAIVER — 
PLEADING.— In  an  action  on  a  life  insurance  policy,  where,  to  a 
defense  that  thei*e  has  been  a  breach  of  certain  warranties  in  llie 
Insurance  application  as  to  the  health  of  the  insured  and  his  pnun- 
Ise  not  to  use  intoxicating  Honors  to  excess  in  the  future,  the  claim- 
ants reply  that  the  insurance  company  issued  the  policy  with  full 
knowledge  of  the  untruthfulness  of  tlie  answers  In  the  application, 
such  reply  merely  nll<\i:es  knowlodsre  at  the  time  of  Issuing  the  pol- 
icy and  is  demurrable,  since  it  fails  to  aver  that  the  insurer  had 
notice  of  the  violation  of  the  ngreenumt  not  to  use  intoxicating 
liquors  to  excoss,  and  with  snch  notice  accepted  payment  of  pre- 
miums.     (Northwestern  etc.  Assn.  T.  Bodurtha,  414.) 

32.  INSURANCE-BREACH  OF  WARRANTY  NOT  TO  DRINK 
TO  EXCESS.— It  is  no  defense  to  the  breai  1j  of  a  promissory  war- 
ranty In  an  Insurance  policy  not  to  use  Intoxicating  liquors  to  excess 
that  the  Insurance  company  had  knowledge  at  the  time  of  Issuing 
the  policy  that  the  Insured  had  prevlouBly  used  Intoxicants  to  ex- 
cess to  such  an  extent  as  to  render  him  diseased  from  such  dissi- 
pation.    (Northwestern  etc.  Assn.  y.  Bodurtha,  414.) 

33.  INSURANCE-EXCESSIVE  USE  OF  LIQUOR-WAIVFR 
BY  AGENT.— Where  the  agents  of  an  insurance  company,  author- 
ized to  solicit  applications  and  collect  preniliims.  continue  to  col- 
lect premlnms  from  an  Insured  with  kpowle<lge  of  the  fact  that  he 
was  using  Intoxicating  liquors  to  excess.  In  violation  of  his  poIl«-y, 
such  action  amounts  to  a  waiver  of  the  right  to  declare  a  forfeiture, 
notwithstanding  the  aeents  failed  to  comniunlcnte  their  knowledge 
to  the  companv.     (Northwestern  etc.  Assn.  T.  Bodurtha,  414.) 
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34.  INSURANCE— FORFEITURE  OF  POLICY— PLEADING.— 
An  answer  which  seeks  to  avoid  an  insurance  policy  because  of 
false  statements  made  by  the  insured  in  his  application  in  regard 
to  his  health  need  not  allege  that  the  insurance  company  was  im- 
posed upon  or  that  It  believed  the  false  statements  were  true, 
where  the  representations  are  material,  the  policy  states  that  It 
was  Issued  in  consideration  of  the  representations  and  warranties 
made  in  the  application,  and  the  policy  and  application  are  made 
parts  of  the  answer.    (Northwestern  etc.  Assn.  v.  Bodurtha,  414.) 

35.  INSURANCE  —  MISRErRESENTATIONS.— If  an  Insurance 
company  is  misled  by  a  false  warranty  intentionally  made  by  the 
applicant  as  to  his  occupation,  the  knowledge  of  the  agent  of  the 
Insurer  taking  the  application  of  such  misrpprepontation  doe«  not 
emasculate  the  warranty  of  its  vitiating  quality.  (Triple  Link  etc. 
AssQ.  T.  Williams,  34.) 

See  Bonds. 

INTEREST. 
See  Negotiable  Insftruments,  8L 

INTERPLEADER. 

INTERPLEADER— WHO  ENTITLED  TO.— In  case  of  a  con- 
troversy between  an  original  contractor  and  his  partner  and  such 
contractor's  assignee,  respecting  a  balance  due  on  the  building 
contract,  the  owner  of  the  premises  is  entitled  to  maintain  a  bill 
of  interpleader  against  all  of  the  parties,  requiring  them  to  inter- 
plead concerning  their  respective  claims  to  such  fund.  (Lapenta 
y.  Lettierl.  315.) 

INTOXICATING  LIQUORS. 

1.  INTOXICATING  LIQUORS— RIGHT  TO  OWN,  THOUGH 
SALE  IS  PROHIBITED.— The  fact  that  the  sale  of  alcoholic  liquor 
is  prohibited  in  a  designated  portion  of  the  state  does  not  destroy 
the  right  of  a  person  to  own  such  an  article  within  the  prohibited 
territory.     (Henderson  v.  Heyward,  384.) 

2.  MUNICIPAL  CORPORATIONS— PURCHASE  OP  INTOXI- 
CATING LIQUORS— PENAL  ORDINANCE.- A  city  cannot,  with- 
out express  leg^islative  authority  so  to  do,  pass  any  ordinance  mak- 
ing penal  the  buying  of  alcoholic  liquor  from  one  lawfully  author- 
ized to  sell  it.    (Henderson  v.  Heyward,  384.) 

3.  MUNICIPAL  CORPORATIONS— PURCHASE  OF  INTOXI- 
CATING LIQUORS.— The  "general  welfare"  clause  of  a  city  char- 
ter does  not  authorize  the  passage  of  an  ordinance  prohibiting  the 
purchase  of  spirituous  liquor,  or  interfering  with  the  right  to  re- 
ceive it  after  a  purchase  from  one  who  was  lawfully  authorized  to 
sell,     (Henderson  v.  Heyward,  384.) 

4.  MUNICIPAL  CORPORATIONS-RECEPTION  OF  INTOXI- 
CATING LIQUORS— INTERFERENCE  WITH— VOID  ORDI- 
NANCE.—A  city  ordinance,  passed  without  express  charter  author- 
ity, and  which  makes  it  penal  for  one  who  has  lawfully  purchased 
alcoholic  liquor  without  the  city  limits  to  receive  it  therein,  with- 
out paying  a  specific  tax  of  a  given  amount  for  the  privilege  of  so 
doing,  is  void  for  want  of  municipal  authority  to  pass  it,  although 
the  sale  of  such  liquor,  within  the  city,  is  prohibited.  The  city  has 
no  power,  under  the  "general  welfare"  clause  of  its  charter,  to 
pass  such  an  ordinance.    (Henderson  v.  Heyward,  384.) 
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5.  SATvES  ARE  CONSUMMATED  AND  EXECUTED  UPON 
DELIVEUY  AND  TRANSFER  OF  TITLE.— Hence,  where  liquor 
is  sold  to  be  delivered  f.  o.  b.  the  cars  at  a  certain  place,  it  becomes 
the  property  of  the  purchaser  when  it  is  delivered  at  such  place 
to  the  carrier,  who,  for  the  purposes  of  delivery,  represents  the  pur- 
chaser.    (BoHlnger  r.  Wilson,  646.) 

6.  INTOXICATING  LIQUORS— PLACE  OP  SALBI-OONFLICT 
OF  LAWS-ILLEGAL  SALE— RECOVERY  OF  CONSIDERATION. 
In  a  Minnesota  action  to  recover  the  possession  of  a  note  held  by 
an  attorney  for  collection,  but  which  was  given  by  the  plaintifif,  in 
Iowa,  In  payment  for  beer  ordered  In  that  state,  and  where  the 
liquor  was  delivered  In  Wisconsin,  and  shipped  from  the  latter  state 
to  Iowa,  under  a  contract  made  with  a  view  of  evading  the  liquor 
laws  of  Iowa,  and  was  there  sold,  without  a  permit,  contrary  to  the 
laws  of  that  state,  the  court  is  not  justified  in  directing  a  verdict 
for  the  plaintiff,  though,  under  the  statutes  of  Iowa,  any  considera- 
tion paid  or  security  given  on  account  of  an  illegal  sale  of  intoxicat- 
ing liquor  in  that  slate  migiit  be  recovered.  The  plaiutift'  is  not, 
under  the  Iowa  statute,  entitled  to  recover  the  note,  as  the  sale 
was  made  In  Wisconsin  and  not  in  Iowa,  and  it  is  only  in  the  case 
of  an  Iowa  sale  that  the  purchaser  can  i-ecover  the  consideratioi* 
paid  under  the  statute  of  that  state.    (Bollinger  y.  Wilson,  616.) 

See  Former  Acquittal,  L 

JOINT  LIABILITY. 
Bee  Negligence,  8. 

JUDGMENTS. 

1.  JUDGMENTS— PRIVITY.— A  Judgment  Is  binding  between 
the  parties  and  all  persons  who  are  represented  by  them  and  claim 
under  them,  or  who  are  privy  to  them.    (Ahlera  r.  Thomas,  820.) 

2.  JUDGMENTS.— BY  PRIVITY  is  meant  mutual  or  succes- 
sive relationship  to  the  rights  of  property,  and  it  is  classified  into 
privity  In  estate,  privity  in  blood,  and  privity  In  law,  in  all  of 
which  there  must  be  an  identity  of  interest  (Ahlers  y.  Thomas, 
820.) 

3.  JUDGMENTS— PRIVITY  — INJUNCTION  — GRANTEE  OP 
PARTY.— A  gi-antee  of  a  person  who  has  bei-n  enjoined  from  di- 
verting the  watei-s  of  a  stream  adjoining  his  land  is  in  privity  wltb 
him  and  bound  by  the  Injunftlon.  although  not  a  party  to  the  suit 
In  which  It  was  granted.     (Ahlers  r.  Thomas,  820.) 

4.  JUDGMENTS-SERVICE  OP  SUMMONS  ON  WRONG  PER- 
SON.—If  summons  In  an  action  names  "John  Lynch"  as  defendant, 
and  Is  personally  served  on  "John  M.  Lynch."  who  is  not  the  per 
son  upon  whom  the  summons  ought  to  have  been  served,  a  Judg- 
ment taken  against  the  latter  by  default,  upon  hlR  failure  to  appear, 
Is  nererthelosH  valid  until  regularly  racated  «r  set  aside.  (Ueland 
T.  Johnson,  608.) 

B.  JUDG.MENTS-SERVICH  ON  WRONG  PERSOI^-MOTION 
TO  VACATE.— If  summons  in  an  action  names  "John  Lynch"  n» 
defendant,  and  Is  personally  served  on  "John  M.  Lynch."  a  Judg- 
ment by  default  against  the  latter  Is  valid  until  vacated,  and  the 
trial  court  may  entertain  his  motion  to  vacate  It  and  permit  Mm  to 
answer  upon  condition  that  he  pay  costs.  (Ueland  T.  Johnson, 
008.) 

6.  JUDGMENT!^— EVIDENrE  OF  .\NTErEDENT  DEBT.— 
A  Judgment  Is  not,  at  least  as  against  strangers  to  It, evidence  of  the 
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antecedent  existence  oif  the  debt  for  which  It  was  rendered.  (Hoerr 
T.  Meihofer,  674.) 

7.  JUDGMENTS  —  L I B  N.  —  JUDGMENTS  OP  PEDERAD 
COURTS  are  liens  upon  the  lands  of  the  judgment  debtor  through- 
out the  district  in  which  the  court  has  jurisdiction,  when  similar 
judgments  of  state  courts  are  made  liens  by  the  law  of  the  state 
In  which  such  federal  Judgment  is  rendered.  (Blair  T.  Ostrander, 
532.) 

8.  JUDGMENTS  OP  PEDERAL  C?OURTS-LIEN  OP.— RE-EN- 
ACTMENT OF  STATE  STATUTES,  ineffectual  when  passed  by 
reason  of  their  attempting  to  regulate  the  lien  of  judgments  of 
federal  courts  without  authority,  is  not  necessary  in  order  to  make 
them  operative,  after  Congress  has  authorized  such  legislation. 
(Blair  v.  Ostrander,  632.) 

See  Attachment,  7-9;  Costs,  3;  Executions,  1;  Prandulent  ConTey- 
ances,  3,  5,  6;  Municipal  Corporations,  Id. 

JUDICIAL  SALES. 
See  Executions;  Executors  and  Admlnlstratora,  X 

JURISDIOTION. 
JURISDICTION  —  ACTION    AGAINST    DEAD    DEPEND- 

ANT.— An  action  begun  and  prosecuted  against  a  defendant  who 
was  dead  when  It  was  begun  is  absolutely  void,  and  can  be  at- 
tacked collaterally  as  well  as  directly.    (Shea  v.  Shea,  779.) 

See  Attachment,  2,  3;  Certiorari;  Contempt,  1;  Elxecuton  and  Ad- 
ministrators, 3,  4;  Infants,  ll 

LIBEL. 

1.  LTBEI^PRtVILEGED  COMMUNICATION.— In  an  action  for 
libel  the  defendant  may.  under  a  general  denial,  avail  himself  of 
the  defense  that  the  article  complained  of  is  a  privileged  communi- 
cation.    (Anderson  v.  Cowles,  310.) 

2.  LIBEI^CRIMINAL— PRIVILEGED  COMMUNICATION.— 
The  publication  of  charges  against  a  candidate  for  office  outside  of 
the  district  for  which  he  may  be  elected  is  not  privileged,  and,  on 
a  criminal  prosecution  for  the  publication  of  such  libel,  the  ac- 
cused's belief  In  Its  truth  Is  no  defense.    (State  v.  Hasklns,  560.) 

3.  LIBEL— CRIMINAI^PRIVILEGE  —  BELIEP  IN  TRUTH 
OP  CHARGE  AS  DEFENSE.— In  a  criminal  prosecution  for  the 
publication  of  libelous  matter  shielded  by  no  privilege,  the  defend- 
ant cannot  exonerate  himself  by  showing  a  belief  on  his  part  in  the 
ti'uth  of  the  charge.    (State  v.  Haskins,  560.) 

Bee  Sheriffs,  2,  A. 

LICENSE. 

1.  CONSTITUTIONAL  LAW— ACT  VOID  FOR  UNCERTAIN- 
TY.—An  act  which  imposes  a  license  tax  upon  merchants  who  con- 
duct department  stores,  but  which  fails  to  define  the  life  and  dura- 
tion of  the  license  to  be  Issued,  is  void  for  uncertainty.  (State  ex 
rel.  Wyatt  v.  Ashbrook,  765.) 

2.  CONSTITUTIONAL  LAW  —  DEPARTMENT  STORES  ^ 
CTy.4LSS  LEGISLATION.— An  act  which  imposes  a  license  tax  on 
all  persons  and  corporations  who  conduct  department  stores  for  the 
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sale  of  more  than  one  class  or  group  of  goods  Is  class  legislation,  by  ' 
making  an  arbitrary  and  unreasonable  classiflcation  of  merchants, 
and  is  unconstitutional,  since  it  infiinges  on  the  right  of  the  citizen 
to  the  enjoyment  of  the  gains  of  his  industry,  and  deprives  him  of 
liberty  and  property  without  due  process  of  law.  (State  ex  reL 
Wyatt  7.  ABhbrook,  766.) 

See  Mandamus;  Police  Power,  t. 

LIBN. 

LIEN  FOR  ABATING  A  NUISANCE— ENFORCEMENT 
OF-CONSTITUTIONALITY.-A  Hen  given  by  statute  upon  prem- 
ises for  the  expense  of  abating  an  insect  pest  nuisance  thereon 
Is  not  for  a  delinquent  tax,  but  for  an  indebtedness  due  the  county, 
and  Its  enforcement  in  the  way  prescribed  by  the  statute  Is  not  ob- 
n)xious  to  any  constitutional  Inhibition.  (County  of  Los  Angeles 
▼.  Spencer,  217.) 

See  Mechanics'  Liens;  Vendor  and  Purchaser,  L 

LIMITATION  OP  ACTIONS. 

LIMITATIONS  OF  ACTIONS— FRAUDULENT  CONTRACT 
—ENFORCEMENT  OF.— If  a  party  who  has  procured  a  fraudu- 
lent contract,  or  who  seeks  to  take  advantage  of  it,  asks  to  have 
It  declared  valid,  or  to  enforce  its  executory  terms,  thus  asking 
affirmative  relief,  the  statute  of  limitations  does  not  bar  the  de- 
fendant, In  such  a  case,  from  objecting  to  the  validity  or  to  the 
enforcement  of  the  contract  upon  the  ground  of  fraud.  (Hart  ▼. 
Church,  195.) 

See  Subrogation,  2,  8. 

LIS  PENDENS. 

LIS  PENDENS —THE  OB.TECT  of  notice  of  ft  pending  ac- 
tion Is  to  keep  the  subject  of  the  suit  within  the  control  of  the  court 
nntU  Judgment  is  rendered.  The  Us  pendens  may  be  defined  to  be 
the  Jurisdiction,  power,  or  control  which  courts  acquire  over  prop- 
erty Involved  in  a  suit  pending  the  continuance  of  the  action  nud 
until  final  judgment  therein.  (Dupee  t.  Salt  Lake  Valley  etc  Co., 
902.) 

MAINTENANCE. 

See  Husband  and  Wife. 

MANDAMUS. 

MANDAMUS^ MERCHANTS  LICENSE.-Where  all  the  re- 
qulrement.s  of  law  preliminary  to  acquiring  a  license  to  <ond\iot  a 
business  have  been  compiled  with  by  a  merchant,  the  Issunnce  of 
such  license,  if  refn«e<1.  may  be  compelled  l>y  mandamus,  since  such 
duty  is  merely  ministerial.    (State  ex  rel.  Wyatt  t.  Ashbrook.  76S.) 

See  Courts-martial,  4. 

MASTER  AND  SERVANT. 

L  MASTER  AND  SERVANT-VKTE-PRINCIPAW-Whether 
an  employfi  is  a  Tlce-priuclpal  depends  upon  his  authority  to  repr«^ 
sent  the  master.    (Grattia  v.  Kansas  City  etc.  R.  R.  Co.,  721.) 

2.  NI3GLIC.ENCE— VICE-PRINCIPAL— An  employer's  liability 
for  the  uegligent  act  of  his  vice-principal  or  superintendent  canuot 
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be  measured  by  the  latter's  poise  of  temperament,  nor  can  the  char- 
acter of  a  given  act  of  the  superintendent  in  respect  to  negligence 
be  made  to  depend  upon  his  excitability,  or  the  reverse.  It  is  his 
duty  to  do  what  an  ordinarily  careful  and  prudent  man  would  do 
under  the  same  circumstances.  Failing  in  this  his  employer  is  lia- 
ble.    (Bessemer  Land  etc.  Co.  v.  Campbell,  17.) 

3.  MASTER  AND  SERVANT  —  FELLOW-SERVANTS.— The 
conductor,  engiueer,  and  fireman  on  the  same  I'ailroad  train  are 
fellow-servants.     (Grattis  v.  Kansas  City  etc.  R.  R.  Co.,  721.) 

4.  MASTER  AND  SERVANT  —  FELLOW-SERVANTS  —  LIA- 
BILITY  FOR  INJURY  TO.— The  conductor,  engiueer,  and  fireman 
on  the  same  train  are  fellow-servants,  and  in  case  of  injury  to  a 
fireman  caused  by  an  open  switch,  and  the  failure  of  the  engineer 
to  observe  the  ruler,  of  the  railroad  company  and  stop  his  train 
after  express  notice  from  the  fireman  of  the  danger,  the  fireman 
cannot  recover  from  the  company  for  his  injury,  in  the  absence  of 
proof  of  the  incompetency  of  the  engineer,  although  the  fireman 
was  helpless  to  stop  the  train.  He  assumed  the  risk  when  he  en- 
tered the  employment.    (Grattis  v.  Kansas  City  etc.  R.  R.  Co.,  721.) 

5.  MASTER  AND  SERVANT  — FELLOW-SERVANTS  —  LIA- 
BILITY  FOR  INJURY  TO.— The  conductor,  engineer,  and  fireman 
on  a  railroad  train  are  fellow-servants,  and,  in  case  of  injury  to  a 
fireman  caused  by  an  open  switch,  and  the  failure  of  the  engineer 
to  stop,  the  conductor's  signal  to  the  engineer  to  go  ahead  just  be- 
fore the  accident  does  not  haye  the  effect  of  suspending  or  waiving 
the  rules  of  the  company  requiring  all  trainmen  to  observe  targets 
and  danger  signals  at  switches,  and  in  case  of  doubt  to  stop,  so  as 
to  make  the  company  liable  for  the  injury  to  the  fireman.  (Grattis 
V.  Kansas  City  etc.  R.  R.  Co.,  721.) 

6.  MASTER  AND  SERVANT.— FELLOW-SERVANTS  ARE 
ENGAGED  IN  A  COMIMON  EMPLOYMENT  when  each  of  them 
is  occupied  in  service  of  such  a  kind  that  all  the  others,  in  the  ex- 
ercise of  ordinary  sagacity,  ought  to  be  able  to  foresee,  when  ac- 
cepting their  employment,  that  his  negligence  would  probably  ex- 
pose them  to  Injury.    (Mann  v.  O'SuUivan,  149.) 

7.  MASTER  AND  SERVANT  —  FELLOW-SERVANTS  —  AS- 
SUMPTION OF  RISKS.— Employes  assume  the  risk  incident  to 
danger  from  the  negligence  of  a  coemploy6,  where  such  danger  is 
fairly  apparent.    (Mann  v.  O'Sullivan,  149.) 

8.  MASTER  AND  SERVANT  — FELLOW-SERVANTS— ELE- 
VATOR OPERATOR.— A  CARPENTER  engaged  in  inclosing  an 
elevator  shaft  within  a  glass  frame  for  the  owner  of  a  building  is 
a  fellow-servant  with  one  who  is  operating  the  elevator  at  the  time 
for  such  owner,  as  they  are  employed  "in  the  same  general  busi- 
ness." Hence,  the  owner  Is  not  answerable  for  an  injury  to  the 
carpenter  which  results  from  the  operator's  negligence.  (Mann  v. 
O'SuUivan,  149.) 

9.  MASTER  AND  SERVANT— FELLOW-SERVANT— IN.JURY 
BY— PLEADING.— If  a  complaint  for  personal  injury  shows  that 
the  Injury  was  caused  by  the  negligence  of  the  plaintiff's  fellow- 
servant,  that  fact  need  not  be  pleaded  in  the  answer,  but  may  be 
taken  advantage  of  by  demurrer.    (Mann  r.  O'Sullivan,  149.) 

10.  MASTER  AND  SERVANT— DANGEROUS  WORK— MAS- 
TER'S DUTY.— If  a  carpenter,  engaged  in  repairing  an  elevator, 
relies  alone  upon  his  confidence  that  the  operator  of  the  elevator 
will  not  start  it  without  giving  him  notice,  in  accordance  with  the 
contractor's  request,  the  master  is  not  bound  to  give  such  notice, 
and  is  not  answerable  for  an  in.iury  caused  by  the  failure  of  the 
operator  to  give  it.     (Mann  t.  O'Sullivan,  149.) 
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11.  MASTER  AND  SKRVANT-CONCURREXT  NEGLIGENCB 
OP  A  FELLOW-SERVANT  AND  ANOTHER.-Where  an  Injury 
is  the  result  of  the  concurring  negligence  of  two  employes.  It  is  no 
defense  to  prove  that  the  negligence  of  one  of  the  employes,  who  i» 
a  fellow-servant,  contributed  to  the  Injury,  where  the  other  employs 
Is  not  a  fellow-servant,  and  his  negligence  contributed  directly  to 
the  injury.     (Kaaisas  City  etc.  R.  R.  Co.  y.  Becker,  78.) 

12.  MASTER  AND  SEKVANT-FELLOW-SERVANTS.  WHO 
ARE  NOT.— AN  ENGINE  INSrECTOR  employed  at  a  roundhouse 
and  a  fireman  working  on  the  road  are  not  fellow-servants  within 
the  meaning  of  a  statute  which  requires  that  different  employes, 
to  be  fellow-servants,  must  be  working  together  to  a  common  pur- 
pose in  the  same  department  of  service.  (Kansas  City  etc.  E  R  Co 
V.  Becker,  7&) 

13.  MASTER  AND  SERVANT— ASSUMPTION  OP  EXIST- 
ENCE OF  RELATION.— If,  in  an  action  to  recover  for  personal 
Injury,  the  fact  that  a  certain  person  was  the  defendant's  super- 
intendent is  proved  by  bis  own  and  other  evidence,  and  in  no  way 
denied  nor  disputed,  it  is  not  ground  for  reversal  of  the  Judgment 
that  the  court  in  its  instructions  assumed  the  existence  of  such  re- 
lation.   (Bessemer  Land  etc.  Co.  y.  Campbell,  17.) 

14.  MASTER  AND  SERVANT— AUTHORITY  TO  PROTECT 
PROPERTY.— When  one  places  his  property  in  the  possession  of 
another,  the  right  to  protect  that  possession,  as  well  as  the  right 
to  prevent  any  interference  with  its  immediate  use,  springs  out  of 
the  possession  and  out  of  the  duty  to  control  and  manage  it  (Gal- 
veston etc.  Ry.  Co.   y.  Zantzinger,  829.) 

15.  MASTER  AND  SERVANT— EJECTING  TRESPASSER- 
EVIDENCE. — Where  an  engineer  of  a  switch  engine  has  complete 
and  absolute  control  of  the  machinery  of  the  engine,  there  is  sutli- 
cient  evidence  to  require  the  court  to  submit  to  the  Jury  the  ques- 
tion of  the  authority,  express  or  implied,  of  the  engineer  to  eject 
a  trespasser  from  the  footboard  of  the  locomotive,  though  such 
trespasser  did  not  interfere  with  the  actual  manipulation  of  the  ma- 
chinery.    (Galveston  etc.   Uy.   Co.   v.  Zantzinger,  820.) 

16.  MASTER  AND  SERVANT  — SAFE  MACillNBRT.— The 
master  cannot  be  deemed  guilty  of  negligence  if  he  furnishes  his 
servant  witlj  machinery  and  appliances  reasonably  safe  when  used 
In  the  manner  they  are  Intenihnl  to  be  used,  but  whidi  may  be«"i»me 
dangerous  if  their  use  Is  perverted  by  the  servant  (Grattls  y.  Kaa- 
mx»  CUy  etc.  R.  R.  Co.,  721.) 

See  Burglary;  Negligence,  2;  Railroads,  10-14. 

MECHANICS'  LIENS. 

1.  MECHANICS'  LIENS— NOTICE  TO  OWNER.-If  an  orlglnaJ 
contractor  takes  a  partner  in  the  contract  before  the  commence- 
ment of  tiie  work,  and  such  partnership  Is  not  rccognlBcd  nor  as- 
sented to  by  the  owner  of  the  building  erected  under  such  con- 
tract, a  certificate  of  lion  filed  In  the  name  of  lK)th  partnors,  mor« 
than  si.xty  days  after  the  commeucoment  of  the  work,  is  of  no 
validity  under  a  statute  providing  that  no  person  otljcr  than  the 
original  contractor,  or  a  Rul)rontrartor  whose  contract  has  be<»n 
assented  to  by  the  owner  of  the  building,  shall  be  entitled  to  claim 
any  lien,  unlt'ss  he  shall,  within  sixty  days  from  the  time  he  cora- 
monces  work,  give  written  notice  to  the  owner  of  an  Intention  to 
claim  a  Hen.     (liapenta  y.  Lettlerl.  SIR.) 

2.  MECHANICS'  LIENS-OWNKU'8  ACT  OR  ASSENT  IS  E^W 
6£iNTIAL.— Under  the  Utah  statute,  land  upon  which  a  buildluc 
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is  erected,  or  upon  which  materials  are  furnished,  is  not  subject 
to  a  mechanic's  lien  unless  the  work  is  done,  or  materials  furnished 
at  the  instance  of  the  owner,  or  by  some  one  acting  by  his  author- 
ity or  under  him,  as  his  agent,  contractor,  or  otherwise.  (Morrison 
T.  Olark,  924.) 

3.     MECHANICS'    LIENS— LAND   OF  MARRIED  WOMAN— If 

a  husband,  without  the  consent  and  against  the  protests  of  his  wife, 
and  not  acting  as  her  agent,  contracts  for,  and  proceeds  to  erect,  a 
dwelling-house  on  land  owned  by  her,  a  materialman  cannot  ac- 
quire a  lien  on  such  land  for  materials  furnished,  although  she  oc- 
cupies the  premises  with  her  husband,  and  has  knowledge  that  the 
work  is  being  done.     (Morrison  v.  Clark,  924.) 

MILITIA. 
See  Courts-martlaL 

MINES  AND  MINING. 

1.  MINES— RIGHTS  OP  LOCATOR  OF  CLAIM.— When  a  lo- 
cator perfects  a  valid  location  to  a  lode  or  placer  mining  claim,  he 
Is  entitled  to  the  exclusive  possession  and  enjoyment  of  the  lands 
located,  for  all  purposes  granted  by  the  act  of  Congress.  (Mt.  Rosa 
Min.  etc.  Co.  v.  Palmer,  245.) 

2.  MINES— RIGHTS  OF  LOCATOR.- A  PLACER  LOCATION 
gives  only  a  qualified  possession  of  the  ground  located.  It  confers 
the  exclusive  right  of  possession  of  the  surface  area  for  all  pui'- 
poses  incident  to  the  use  and  operation  of  the  same  as  a  placer 
mining  claim,  and  all  unknown  lodes  or  veins,  but  does  not  give 
the  right  of  possession  to  known  lodes  or  veins  within  its  limits. 
iMt.  Rosa  Min.  etc.  Co.  v.  Palmer,  245.) 

3.  MINES— TITLE  OF  LOCATOR— ACTION  TO  QUIET  TI- 
TLE.—The  locator  of  a  lode  mining  claim  has  an  estate  and  interest 
to  real  property  which  is  treated  as  an  estate  in  fee  as  against  every- 
one except  the  United  States,  and  he  may  bring  a  suit  to  quiet  title 
under  a  statute  which  permits  such  an  action  to  be  brought  by  any 
person  In  possession  of  real  property,  against  any  person  who  claims 
an  estate  therein  adverse  to  him.  (Mt.  Rosa  Min.  etc.  Co.  v.  Palmer, 
245.) 

4.  MINES— WIDTH  OF  LODE  CLAIM  WITHIN  PLACER 
CLAIM,— Under  a  statute  entitling  the  locator  of  a  placer  mining 
claim,  who  patents  a  lode  claim  within  the  boundaries  of  his  placer 
claim,  to  twenty-five  feet  on  each  side  of  such  lode  claim,  and  pro- 
viding that  if  he  makes  no  claim  to  such  lode  he  has  no  right  to 
Its  possession,  the  limitation  of  the  width  of  a  lode  claim  is  appli- 
cable not  only  to  the  placer  claimant,  but  applies  as  well  to  others 
who  locate  a  lode  within  the  boundaries  of  his  previously  located 
placer.     (Mt  Rosa  Min.  etc.  Co.  t.  Palmer,  245.) 

5.  MINE'S  AND  MINING— LOCATION  WORK,  WHO  AU- 
THORIZED TO  DO.— Work  done  by  a  mere  trespasser  or  stranger 
to  the  title  of  a  mine  does  not  inure  to  the  benefit  of  the  locator, 
but  if  the  mine  is  represented  by  an  owner,  and  annual  work  is 
performed  by  or  at  his  instance,  or  of  some  one  in  privity  with 
liim,  it  is  sufficient.    (Nesbltt  v.  Delamar's  etc.  Min.  Co.,  807.) 

e.  MINES  AND  MINING— EFFECT  OF  CONGRESSIONAL 
ACTS.— The  recording  of  the  notice  prescribed  by  special  act  of 
Congress  suspending  the  requirement  of  section  2324  of  the  national 
Revised  Statutes  relative  to  the  annual  labor  on  mining  claims,  has 
the  same  legal  effect  as  the  performance  of  such  labor.  (Nesbltt 
V.  Delamar's  etc.  Min.  Co.,  807.) 
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7.  MIXES  AND  MINING— ASSESSMENT  WORK-FORFEIT- 
TTRE.— If  a  person,  under  the  honest  belief  that  he  has  secured  the 
interest  of  two  of  three  original  locators  of  a  mining  claim,  by 
purchase,  under  execution  sale,  and,  being  recognized  as  tenant  in 
common  by  the  other  original  locator,  and  at  his  instance,  files  no- 
tice,  as  required  by  special  act  of  Congress,  that  they  intend  in  good 
faith  to  hold  and  worli  such  claim,  he  thereby  prevents  the  claim 
from  becoming  forfeited  or  subject  to  relocation,  so  long  as  such 
notice  Is  in  effect.     (Nesbitt  v.  Delamar's  etc.  Mln.  Co.,  807.) 

8.  MINES  AND  MINING— ASSESSMENT  WORK— NOTICE, 
WHO  MAY  FILE.— In  order  to  entitle  a  mine  locator  to  file  the 
notice  authorized  by  special  act  of  Congress  that  he,  in  good  faith, 
intends  to  hold  and  work  the  claim,  it  is  not  necessary  that  he 
should  have  a  valid  title  to  such  claim,  especially  when  there  are 
conflicting  locations  of  the  same  claim.  (Nesbitt  t.  Delamar's  etc 
Min.  Co..  807.) 

9.  MINES  AND  MINING— JUDGMENT  QUIETING  TITLE- 
RIGHT  TO  ATTACK.— A  judgment  quieting  title  to  a  mining  claim 
In  favor  of  one  of  the  original  locators  and  his  cotenants,  as  against 
defendant,  whose  relocation  Is  Invalid,  cannot  be  attacked  by  the 
latter  on  the  ground  that  the  alleged  title  of  such  cotenants  Is  in 
other  parties.    (Nesbitt  v.  Delamar's  etc,  Mln.  Co.,  807.) 

10.  MINES  AND  MINING— COTENANCY  QUIETING  TITLE.— 
If  a  complaint  alleges  that  plaintiff  and  his  cotenants  are  in  pos- 
session of  a  mine,  and  prays  that  the  title  be  quieted  In  him  and 
them,  the  action  Is  for  the  benefit  of  all  of  the  cotenants.  (Nesbitt 
V.  Delamar's  etc.  Mln.  Co.,  807.) 

11.  MINES  AND  MINING.— NOTICE  OF  ADVERSE  CL.MM  to 
a  mine  may  be  filed  by  one  cotonant  in  behalf  of  all  of  them, 
without  power  of  attorney  from  his  cotenants.  (Nesbitt  T.  Dela* 
mar's  etc.   Mln,  Co.,  807.) 

12.  MIN'ES  AND  MINING.— rUBLICVTION  AND  POSTING 
OF  NOTICE  OF  APPLICATION  FOR  PATENT  to  a  mine  is  a  pro- 
cess which  brings  all  adverse  claimants  Into  court,  and  compels 
them  to  appear  and  file  adverse  claims.  (Nesbitt  v.  Delamar's  etc. 
Mln.  Co.,  807.) 

13.  MINES  AND  MINING— ADVERSE  CLAIMS— WAIVER  - 
Failure  to  file  an  adverse  claim  to  a  mine  within  tlie  time  fixed  by 
law,  after  application  for  a  patent  therefor,  operates  as  a  waiver  of 
all  rights  which  were  the  proper  subject  of  such  claim.  (Nesbitt  ▼. 
Delamar's  etc.  Min.  Co.,  807.) 

14.  MINES  AND  MINING— LOCATIONS-COMPLIANCE  WITH 
MINING  LAWS.— To  enable  a  person  to  maintain  a  right  to  a  min- 
ing claim  after  it  has  been  ac<iulred.  It  Is  nerossnry  that  he  shall 
continue  substant Lilly  to  comply,  not  only  with  the  laws  of  Con- 
gress, but  with  tlie  valid  laws  of  the  siute  and  valid  rules  estab- 
lished by  miners,  in  force  In  the  district  In  whirh  the  claim  Is 
situated  A  failure  to  comply  with  such  laws  and  niles  works  a 
forfeiture  of  the  claim,  and  It  becomes  subject  to  relocation  by 
any  qualified  locator.     (SIsson  v.  Sommers,  SIS.) 

LI.  MINES  AND  MINING  -  LOC.VTION  WORK -MINING 
LAWS.— A  state  statute  requiring  a  mine  locator.  Id  order  to  per- 
fect his  location,  to  sink  a  discovery  shaft,  or  mske  a  cut  of  a  cer- 
tain depth,  within  ninety  days  after  po.stlng  notice  of  tli.<  location. 
Is  not  in  conflict  with  the  n.itlonnl  iniuing  law  giving  the  locator 
one  year  In  which  to  do  one  hundre<l  dollars'  worth  of  work,  as  a 
condition  of  holding  the  claim.    (Sisson  r.  Summers,  815.) 
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16.  MINES  AND  MINING —  T^OCATION  WORK  -  STATE 
LAWS.— The  state  cannot,  by  its  legislation,  dispense  with  the  per- 
formance of  tlie  conditions  imposed  upon  mine  locators  by  national 
law,  nor  relieve  the  locator  from  the  obligation  of  performing  in 
good  faith  those  acts  which  are  declared  by  it  to  be  essential  to 
the  maintenance  and  perpetuation  of  the  estate  acquired  by  loca- 
tion; but  the  state  may  require  a  reasonable  additional  amount  of 
work  to  bo  done  annually,  and  a  reasonable  amount  of  work  to  com- 
plete the  location,  or,  after  location,  a  reasonable  additional  amount 
of  work  within  a  reasonable  time,  less  than  the  time  named  by 
The  national  law  for  the  annual  expenditure  of  one  hundred  dollars' 
worth  of  work,  as  a  condition  of  the  right  acquired  by  location  of 
the  mine.    (Sisson  v.  Sommers,  815.) 

17.  MINUS  AND  MINING— STATE  LAWS.— The  national  mining 
act  implies  that  the  states  and  territories  may  require  a  reasonable 
amount  of  work  to  be  done  by  mine  locators  within  a  reasonable 
time  after  location,  independently  of  the  annual  assessment  work 
prescribed  by  Congress.     (Sisson  v.  Sommers,  815.) 

18.  MINES  AND  MINING— LOCATION  MARKS— NOTICE.— 
Whether  a  location  of  a  mine  is  distinctly  marked  on  the  ground 
is  a  question  of  fact  to  be  determined  by  proof  aliunde.  The  loca- 
tion notice  need  not  state  how  the  claim  is  mai'ked  on  the  ground. 
(Farmington  etc.  Co.  v.  Rhymney  etc.  Co.,  913.) 

19.  MINES  AND  MINING— FINDING  AS  TO  CLAIM— PRE- 
SUMPTION ON  APPEAL.— A  finding  by  the  trial  court  that  plain- 
tiff has  been  in  possession  of  a  claim  or  mining  location,  and  has 
in  good  faith  developed  and  worked  it,  expending  large  sums  of 
money  thereon,  and  at  all  times  complying  with  all  mining  laws 
and  regulations,  must  be  presumed  to  be  correct  on  appeal.  (Farm- 
ington etc.  Co.  V.  Rhymney  etc.  Co.,  913.) 

20.  MINES  AND  MINING— LOCATION  NOTICE-SUFFICIEN- 
CY.— If  a  mining  location  is  made  in  good  faith,  the  locator  is  not 
held  to  a  strict  compliance  with  the  law  in  respect  to  his  location 
notice;  and  if,  by  any  reasonable  construction,  in  view  of  the  sur- 
rounding circumstances,  the  language  employed  in  the  notice  as  to 
description  imparts  notice  to  subsequent  locators,  it  is  sufficient. 
(Farmington  etc.  Co.  v.  Rhymney  etc.  Co.,  913.) 

21.  MINES  AND  MINING— LOCATIONS— CONSTRUCTION  OF 
LAW.— The  statute  respecting  the  location  of  mining  claims  is 
construed  liberally,  and  the  sufficiency  of  the  location  and  notice 
thereof,  with  reference  to  natural  objects  or  permanent  monuments, 
is  simply  a  question  of  fact.  (Farmington  etc.  Co.  v.  Rhymney  etc. 
Co.,  913.) 

MISTAKE. 

EQUITY— JURISDICTION  TO  CORRECT  MISTAKE.— In  aU 
cases  of  mistake  in  written  instruments  courts  of  equity  can  Inter- 
fere only  as  between  the  original  parties,  or  those  claiming  under 
them  in  privity,     (Adams  v.  Baker,  799.) 

MORTGAGES. 

1.  MORTGAGE  IN  EQUITY— HOW  CREATED.— An  agree- 
ment  in  writing  to  give  a  mortgage,  or  a  mortgage  defectively  exe- 
cuted, or  an  imperfect  attempt  to  create  a  mortgage  or  to  appro- 
priate specific  property  to  the  discharge  of  a  particular  debt,  will 
create  a  mortgage  in  equity,  or  a  specific  equitable  lien  on  the 
property  intended  to  be  mortgaged.    (Higgins  v.  Manson,  192.) 
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2.  MORTGAGE  TN  EQUITY— IMMATERIALITY  OF  FORM.— 
The  form  of  an  instrument  which  creates  a  specific  equitable  lien 
or  mortgage  on  property  is  unimportant.  The  writing  is  sufficient 
when  it  clearly  indicates  an  intontion  to  make  some  particular 
property  therein  described  a  security  for  a  debt.  (Higglns  v.  Man- 
Bon,  192.) 

3.  MORTGAGE  IN  EQUITY— WHAT  CONSTITUTES-FORE- 
CLOSURE— MAXIM  OF  EQUITY.- A  writing  appeudcd  to  a  note 
and  signed  by  the  maker,  and  which  states  that  he  has  deposited 
with  the  payee  "as  security"  his  government  patent  to  certain  de- 
scribed land,  together  with  a  further  statement  that  he  agrees  "to 
transfer  and  assign  over"  to  the  payee  all  of  his  "right  and  title" 
to  said  land,  should  he  fall  to  pay  his  obligation,  creates  an  equita- 
ble mortgage,  enforceable  by  foreclosure  proceedings,  for  it  is  mani- 
fest that  the  land  should  stand  as  security  for  the  debt,  and  the 
land  is  sufticiently  described  to  indicate  what  was  intended  to 
be  mortgaged.  It  is  not  material  that  the  second  part  of  the  con- 
tract is  executory,  because  o(iuity  regards  as  done  that  which  ought 
to  be  done.     (Higgins  v.  Hanson,  192.) 

4.  MORTGAGE  AND  NOTE— VALIDITY— RATI  FI  CATION— 
ESTOI'PEL.— As  a  mortgage  upon  a  homestead  executed  by  a  wife 
alone  is  void,  neither  the  husband  nor  his  wife  can  ratify  It  so  as 
to  give  it  validity,  or  be  estopped  by  conduct  from  asserting  its 
Invalidity.  But  the  rule  is  otherwise  as  to  a  wife's  note  secured 
by  the  mortgage.     (Hart  v.  Church,  195.) 

5.  FRAUD  IN  OBTAINING  SECURITY— CANCELLATION.— 
As  a  mortgage  to  secure  a  valid  note  may  be  procured  by  fraud, 
the  mortgage  may  be  canceled,  leaving  the  note  outstanding.  (Hart 
V.  Church,  195.) 

6.  FRAUD  IN  SALE  OF  NOTE  AND  MORTGAGE— PROOF 
OF  PURCHASER'S  KNOWLEDGE  —  NECESSITY  OF.— After 
proof  of  the  fraudulent  intent  of  the  vendor  of  a  note  and  mortgage, 
and  proof  by  a  purchaser  thereof  that  he  took  the  note  and  mort- 
gage before  maturity  and  paid  a  valuable  consideration  therefor. 
a  decree  declaring  the  note  to  be  fraudulent  and  voidable,  and 
ordering  Its  cancellation,  cannot  be  sustained,  where  the  plaintiff. 
In  an  action  for  the  rescission  and  cancellation  of  the  mortgage, 
on  the  ground  that  it  was  procured  by  menace  and  fraud,  failed  to 
prove  that  the  purchaser  had  knowledge  of  the  fraud  and  of  the 
fraudulent  intent  of  the  vendor  in  making  the  sale  to  him.  But 
tlie  mortgage,  if  void,  mav  be  canceled,  regardless  of  the  alleged 
fraud.     (Hart  t.  Church,  195.) 

7.  MORTGAGES.— THE  TRANSFER  OF  ONE  OF  SEVERAL 
NOTES  secured  by  mortgage  clothes  the  transferee  with  the 
right  to  be  first  paid  out  of  the  mortgaged  property,  operates  as 
an  assignment  pro  tanto  of  the  mortgage  lien,  and  authorizes  the 
transferee  to  foreclose  such  note  under  the  power  in  the  mortgage. 
(Brewer  v.  Atkeison,  tt4.) 

s.  MORTGAGES— PARTIAL  ASSIGNMENT.— If  a  mortgage* 
transfers  one  of  the  mortgage  notes,  and  the  mortgagor  subse- 
quently pays  the  remaining  mortgage  notes  and  takes  a  quitclaim 
deed  to  the  land  mortgaged,  such  transferee  of  such  note  cannot 
maintain  an  action  at  law  against  the  mortgagee  for  money  re- 
ceived to  his  use.  His  mortgage  li«>n.  to  the  extent  of  his  note,  ia 
not  affected,  and  be  may  foreclose  It  against  the  land.  (Brewer  v. 
Atkeison,  64.) 

J>.  MORTGAGES-PERSONALTY  ATTACHED  TO  REALTY.— 
A   prior  mortgagee   acquires   no   interest    Id   chattels   atUcbed    X» 


988  •  LvDEi. 

realty  under  a  contract  between  mortgagor  and  tenant  that  the 
property  so  attached  shall  remain  the  property  of  the  tenant  attach- 
ing it,  subject  to  the  limitation  tliat  the  mortgagor  and  tenant  can- 
not by  their  acts  do  anything  to  impair  the  mortgagee's  security, 
(Broaddus  v.  Smith,  61.) 

10.  MORTGAGES  — RIGHT  TO  SEVERED  FIXTURES.-A 
mortgagee  not  in  possession  cannot  maintain  an  action  of  replevin 
against  a  bona  fide  purchaser  of  a  fixture  severed  from  the  mort- 
gaged premises  and  sold  by  the  mortgagor  while  In  possession-  (Mc- 
Kelvey   v.   Creevey,   321.) 

11.  MORTGAGES— LIENS— AFTER-ACQUIRED  PROPERTY. 
A  mortgage  of  subsequently  acquired  property,  especially  by  gen- 
eral terms  of  description,  which  is  not  the  product,  increase,  or  ac- 
cretion of  something  already  owned  by  the  mortgagor,  amounts  to 
notliing  more  than  a  more  agreement  to  give  a  further  mortgage, 
and  confers  no  specific  lien  on  such  after-acquired  property.  (Chris- 
tian &  Craft  etc.  Co.  v.  Michael,  30.) 

12.  MORTGAGES— FRAUDULENT  CONVEYANCES— REiSER- 
VATION  OF  BENEFIT  TO  MOliTGAGOR.— If  it  is  evident  from 
the  terms  of  a  mortgage  and  the  course  of  dealing  between  the 
mortgagor  and  mortgagee,  that  it  is  the  understanding  and  inten- 
tion between  such  parties  tliat  a  benefit  is  to  be  reserved  to  the 
mortgagor,  the  mortgage  is  thereby  rendered  void  under  section 
21fi0  of  the  Alabama  code,  as  against  existing  or  sxibsequent  credi- 
tors of  the  mortgagor.    (Christian  &  Craft  etc.  Co.  v.  Michael,  30.) 

13.  MORTGAGES-PARTIAL  FORECLOSURE-CONTINUA- 
TION OF  LIEN.— Mortgaged  property  may  be  sold  under  foreclos- 
ure to  satisfy  a  part  of  the  debt  due.  and  if  notice  of  the  action  is 
filed  at  the  commencement  of  the  suit,  the  lien  of  the  entire  debt 
may  be  preserved  by  the  decree  of  partial  foreclosure,  as  ag.iinst 
subsequent  encumbrances  or  redemptioners.  (Dupee  v.  Salt  Lake 
Valley  etc.  Co.,  902.) 

14.  MORTGAGES  —  PARTIAL  FORECLOSURE  —  PRESER- 
VATION OF  LIEN.— If  a  decree  of  foreclosure  for  the  portion  then 
due  of  the  mortgage  debt  recites  the  preservation  of  the  lien  for  the 
portion  of  the  debt  not  yet  due,  and  an  announcement  of  that  fact 
is  made  at  the  sale,  it  is  not  necessary  that  such  announcement  be 
incorporated  in  the  notice  or  certificate  of  sale  nor  in  the  deed. 
(Dupee  V.  Salt  Lake  Valley  etc.  Co.,  902.) 

15.  MORTGAGES-FORECLOSURE  —  PARTIES  BOUND  BY 
DECREE. — Parties,  purchasers,  and  redemptioners,  in  foreclosure 
proceedings,  are  bound  by  the  decree,  and  redemption  can  be  made 
subject  only  to  the  conditions  therein  Imposed.  A  redemptioner  be- 
comes the  assignee  of  the  purchaser,  succeeds  only  to  his  rights,  and 
cannot  claim  under  one  portion  of  the  decree  and  repudiate  another. 
(Dupee  V.  Salt  Lake  Valley  etc.  Co.,  902.) 

16.  MORTGAGES— PARTIAL  FORECLOSURE— NOTICE  TO 
REDEMPTIONER. — A  redemptioner  from  a  purchaser  at  a  fore- 
closure sale  for  part  of  the  mortgage  debt  under  a  decree  continuing 
the  lien  of  the  mortgage  in  force  is  not  entitled  to  notice,  after  the 
mortgagee  has  given  notice  to  the  attorney  of  record,  of  a  motion 
made  to  t'le  court  for  a  sale  of  the  property  upon  the  maturity  of 
the  entire  mortgage  debt.    (Dupee  v.  Salt  Lake  Valley  etc.  Co.,  902.) 

17.  MORTGAGES— PARTIAL  FORECLOSURE.— If  foreclosure 
of  mortgage  is  had  before  the  whole  debt  is  due,  and  the  decree  di- 
rects a  sale  for  the  debt  then  due,  subject  to  a  lien  for  the  part  not 
due,  and  the  mortgagee  who  holds  the  entire  debt  purchases  and  re- 
ceives a  deed  for  the  premises,  this  is  a  satisfaction  of  the  entire 
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debt,  but  if  redemption  Is  made  from  the  purchaser  by  the  mort- 
gagor or  his  judgment  creditor,  the  debt  not  due  at  the  time  of  the 
sale  and  the  lieu  itniain  in  force  and  the  mortgagee  may  again 
foreclose  as  to  it.    (Dupee  v.  Salt  Lalie  Valley  etc.  Co.,  902.) 

18.  MORTGAGES  — PARTIAL  FORECLOSURE  —  EQUITY.— 
Mortgage  sales  are  controlled  by  the  court  so  tliat  no  injustice  may 
be  doue  to  either  party,  and  it  only  a  part  of  the  mortgage  debt  is 
due,  and  foreclosure  on  that  part  is  sought,  but  the  mortgaged  prem- 
ises cannot  be  sold  in  parcels  without  injury,  that  fact  should  be 
shown  to  the  court  and  a  decree  rendered  accordingly.  (Dupee  v. 
Salt  Lake  Valle.-  etc.  Co.,  [))2.) 

19.  MORTGAGES— REDEMPTION  BY  GRANTEE.-The  holder 
of  an  equitable  mortgage  in  form  of  an  absolute  deed  may  redeem 
from  a  mortgage  foreclosure  of  the  land,  as  a  creditor,  without  any 
previous  adjudication  that  his  interest  in  ihe  premises  is  that  of  a 
'mortgagee.    (Scheibel  r.  Anderson,  664.) 

See  Homestead,  12-18. 

MUNICIPAL  CORPORATIONa 

1.  MTJNICIFAL  CORPORATIONS  —  PUBLIC  CONTRACTS- 
PATENTED  ARTICLES.— Although  material  to  be  used  in  the  con- 
struction of  a  public  work  Is  In  the  control  of  a  single  dealer,  by 
reason  of  a  patent  or  otherwise,  specification  of  that  material  may 
be  made  in  a  contract  for  such  work  to  he  let  on  competitive  bid- 
ding.    (Holmes  T.  Common  Council,  587.) 

2.  MUNICIPAL  CORPORATIONS-ESTOPPEL  TO  CLAIM 
LAND.— Counties,  cities,  and  towns  may  so  deal  with  land  within 
their  limits  as  to  be  estojjped  to  assert  title  thereto,  altliough  the 
statute  of  limitations  may  not  run  against  them.  (Davenport  T. 
Boyd,  586.) 

3.  MUNICIPAL  CORPORATIONS— ESTOPPEL  TO  CLAIM 
LAND.— If  a  city  taxes  land  and  levies  special  assessments  upon 
It  for  thirty  years,  and  an  individual  occupies  under  a  claim  of 
right  in  good  faith  for  nineteen  years,  without  deceiving  or  mis- 
leading the  officers  of  the  city,  and  Its  rights  could  have  been 
e.'isily  ascertained  at  all  times,  the  city  is  estopped  to  assert  title 
to  the  land  as  against  such  individual.    (Davenport  y.  Boyd,  530.) 

4.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMl'KOVEMENTS— TAXING  DISTUICT— Sl'EClAL  liENE- 
riTS.— EACH  PARCEL  of  contributing  property  in  a  taxing  dis- 
tiift  for  local  Improrements  therein  may  be  assessed  only  to  the 
extent  that  It  actually  receives  special  benefits.  (Adams  t.  Shelby* 
Tille,  484.) 

5.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— WHOLE  TAXING  niSTRICT— SPE- 
CIAL BENEFITS.- A  taxing  district  for  local  Improvements  may, 
as  a  whole,  be  assessed  only  to  the  extent  of  the  sum  of  the  spe- 
cial benefits  actually  received  by  the  several  parcels  of  contributing 
property.    (Adams  t.  Shelbyville,  484.) 

6.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— EXCESS  OF  COSTS  OVER  SPECIAL 
BENEFITS.— A  local  Improvement  in  a  taxing  district,  so  far  as 
Its  cost  exceeds  the  special  benefits  resulting  to  the  several  par- 
cels of  property  therein,  is  a  benefit  to  the  municipality  at  large, 
and  such  excess  must  be  borne  by  the  general  treasury.  (Adams  v. 
Shelbyville,  484.) 

7.  MUNICIPAL  CORPORATIONS-ASSESSMENTS  FOR  LO- 
CAL   IMPUOVEMENTS-UEAUING    AS    TO    Si'EClAL    BENE- 
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FITS.— Property  owners,  affected  by  a  local  improvement  within 
a  taxing  district,  are  entitled  to  a  hearing  on  the  question  of  spe- 
cial benefits.    (Adams  t.  Shelbyville,  484.) 

8.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— DUTY  OF  COMMON  COUNCIL.— As 
special  benefits  are  the  only  foundation  for  special  assessments, 
the  common  council  of  a  municipality  not  only  have  the  power, 
but  It  is  their  imperative  duty,  under  the  laws  of  Indiana,  in  re- 
viewing and  altering  assessments  for  street  improvements,  to  ad- 
just them  to  conform  to  the  actual  special  benefits  accruing  to  each 
of  the  abutting  property  owners.     (Adams  T.  ShelbyvlUe,  484.) 

9.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS.— A  DEFICIT  IN  SPECIAL  BENEFITS, 
to  meet  the  cost  of  a  8tree*t  Improvement,  must,  under  the  stat- 
utes of  Indiana,  be  provided  for  from  the  general  revenues  of 
the  municipality.    (Adams  v.  ShelbyvUle,  484.) 

10.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— VALIDITY  OF  STATUTE.— The  statute 
of  Indiana  concerning  assessments  for  local  improvements,  com- 
monly known  as  the  "Barrett  law,"  is  not  obnoxious  to  any  pro- 
vision of  the  state  or  federal  constitution.  (Adams  t.  Shelbyville, 
484.) 

IL  MUNICIPAL  CORPORATIONS-ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— ORNAMENTAL  WORK.— A  city,  with- 
out express  authority,  has  no  power  to  construct  lawns  or  other 
decorations  In  the  streets,  and  to  enforce  the  cost  thereof  against 
abutting  property  owners.  Hence,  a  resolution  passed  by  a  city 
council  for  a  street  improvement,  which  requires  the  space  between 
the  sidewalk  and  curb  to  he  filled  at  the  expense  of  al)utters 
with  "rich  dirt  and  sodding,"  Is  ultra  vires  and  void.  (Adams  ▼. 
"ShelbyvUle,  484.) 

12.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— ACCRUING  BENEFITS.— The  imposi- 
tion of  assessments  for  local  improvements  per  front  foot,  irre- 
spective of  the  question  of  accruing  benefits.  Is  In  violation  of  the 
fourteenth  amendment  to  the  federal  constitution.  (Adams  v. 
Shelbyville,  484.) 

13.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS— TAXING  DISTRICT.— The  legislature 
may  create,  or  authorize  a  municipality  to  create,  a  local  taxing 
district  for  local  improvement  purposes,  which  Includes  part  only 
of  the  property  within  the  municipality.  (Adams  r.  Shelbyville, 
484.) 

14.  MUNICIPAL  CORPORATIONS— ASSESSMENTS  FOR  LO- 
CAL IMPROVEMENTS  WITHIN  TAXING  DISTRICT.- The  leg- 
islature may  declare,  conclusively,  that  only  the  property  within 
a  taxing  district,  created  for  local  improvement  purposes,  shall 
be  specially  assessed  on  account  of  local  improvements  within  that 
district    (Adams  v.  Shelbyville,  484.) 

15.  MUNICIPAL  CORPORATIONS— NEGLIGENCE— SETTING 
BACK  SEWAGE.— A  municipal  corporation  is  liable  for  injuiy  to 
property  arising  from  the  setting  back  of  sewage  during  a  severe, 
but  not  extraordinary,  storm,  when  such  injury  is  due  to  the  neg- 
ligence of  the  city  in  failing  to  remove  temporary  obstructions 
from  a  sewer  after  the  completion  of  its  construction  or  alteration. 
(Judd  v.  Hartford,  312.) 

16.  MUNICIPAL  CORPORATIONS— .TUDGMENT  AGAINST— 
DEFENSE  OF  WANT  OF  FUNDS.— A  municipal  corporation  can- 
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not  avoid  a  judgment  for  a  common-law  liability  by  pleading  that 
It  has  no  money  on  band  out  of  which  It  can  be  paid.  (Judd  ▼. 
Hartford,  312.) 

17.  MUNICIPAL  CORPORATIONS— ERECTION  OP  PRISON 
BUILDING— DAMNUM  ABSQUE  INJURIA— A  city  does  not  in- 
vade property  rights  by  merely  erecting  and  maintaining  a  neces- 
sary prison  building  within  Its  limits.  Hence,  no  action  for  dam- 
ages can  be  maintained  against  the  city  therefor  by  the  owner  of 
adjacent  property  injured  thereby,  as  the  injury  to  one's  business 
and  the  depreciation  of  property  in  such  a  case  are  damnum  absque 
injuria.  The  owner,  however,  would  have  a  remedy  if,  after  the 
erection  of  the  building.  It  Is  so  maintained  as  to  be  a  nuisance. 
(Long  y.  Blberton,  363.) 

18.  MUNICIPAL  CORPORATIONS  ARE  PERSONS  IN  LAW, 
capable  of  Inflicting  Injuries,  and  liable  to  suit  by  him  who  suffers 
them,  unless  they  tlow  from  and  are  incidental  to,  the  performance 
of  governmental  duty.     (Judd  v.  Hartford,  312.) 

19.  MUNICIPAL  CORPORATIONS  —  FAILURE  TO  KEEP 
HIGHWAY  IN  REPAIR— LIABILITY  OP  OFFICERS.— Town 
trustees  and  a  town  marshal,  acting  ex  officio  as  street  commis- 
sioner, are  jointly  liable  In  damages  for  an  Injury  caused  to  the 
plaintiff,  on  a  dark  night,  by  falling  into  a  culvert,  which  such  offi- 
cers negligently  permitted  to  remain  open  and  In  a  dangerous  con- 
dition without  railing  or  protection,  where  It  was  the  plain  and  cer- 
tain duty  of  such  officers  to  keep  the  highway  In  safe  repair.  (Doeg 
T.  Cook,  171.) 

20.  MUNICIPAL  CORPORATIONS.— MUNICIPAL  DUTIES 
ARE  GOVERNMENTAL  when  Imposed  by  the  state  for  the  bene- 
fit of  the  general  public,  and  municipal  Immunity  does  not  reach 
beyond  such  governmental  duties.     (Judd  v.  Hartford,  312.) 

21.  GOVERNMENTAL  USE  may  Include  any  act  which  the 
state  may  lawfully  perform  or  autliorlze,  and  In  this  sense  a  gov- 
ernmental act  Is  one  done  In  pursuance  of  some  duty  Imposed  by 
the  state  on  a  person.  Individual  or  corporate,  which  Is  one  per- 
taining to  the  administration  of  government,  and  Is  Imposed  as 
an  absolute  obligation  on  a  person  who  receives  no  profit  or  ad- 
vantage peculiar  to  himself  from  Its  execution,  (Piatt  v.  Water- 
bury,  335.) 

22.  A  MUNICIPAL  CORPORATION  IS  LIABLE  FOR  THD 
ACTS  OF  ITS  COM>riSSIONERS  within  the  scope  of  their  author- 
ity.    (Piatt  y.  Waterbury.  335.) 

23.  MUNICIPAL  CORPORATIONS— OFFICERS  OF-LIABII, 
ITY.— When  the  duty  of  a  municipal  ofTieer  Is  plain,  certain,  and 
Imperntlve,  Involvine:  no  exercise  of  discretion,  he  is  answeralile  for 
Its  negligent  performance,  or  nonperformance,  at  the  suit  of  any 
person  who  is  specially  Injured  thereby.     (Doeg  y.  Cook,  171.) 

24.  MUNICIPAL  CORPORATIONS.-POWERS  OF  CITY  OF- 
FICERS are  limited  strictly  to  thoso  contained  In  the  statutory 
grant,  and  when  the  power  contained  in  such  grant  is  limited  or 
otherwise  becomes  nugatory  or  Inoperative,  all  municipal  rights 
thereunder  cense,  ftnd  all  ordiiinnr-es  passed  thereunder  booonie  Inop- 
»rative.  so  far  as  they  are  nIToctcd  l>y  the  change  or  rep<^al  In  the 
;.raut  of  power  under  which  the  ordinance  was  passed.  (Nelden  y, 
Clark,  917.) 

2.\  MUNICIPAL  CORPORATIONS— POWER  OF  OFFICERS — 
If  officers  of  a  niunici|)al  corporation  do  an  act  In  excess  of  their 
corjjorate  authority,  the  corporation  Is  not  botind.  and  when  the 
statute  under  which  the  corporation  acts,  or  should  act.  especially 
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restricts  Its  action  to  a  particular  mode,  or  confers  thfe  power  as- 
sumed upon  others,  noue  of  the  agents  through  whom  the  corpora- 
tion acts  can  bind  it  in  any  manner  other  than  that  prescribed  in 
the  act  granting  the  power.     (Nelden  v.  Clark,  917.) 

26.  MUNICIPAL  CORPORATIONS.— INJUNCTION  MAT  IS- 
SUE AGAINST  CITY  OFFICERS  to  restrain  them  from  refusing 
to  permit  a  board  of  public  work  to  act  in  accordance  with  law  in 
making  city  Improvements.     (Nelden  v.  Clark,  917.) 

See  Injunctions,  1;  Intoxicating  Liquors,  3.  4;  Pleading,  1;  Waters 
and  Watercourses,  11-18. 

MUTUAL  BENEFIT  SOCIETIBa 
See  Insurance,  27-29. 

NEGLIGENCE. 

1.  NEGLIGENCE.— IF  DUE  CABE  AND  DILIGENCE  demand 

another  coiu'se  than  the  one  taken  by  the  superintendent  of  a  mine 
In  extinguishing  a  fire,  his  employer  cannot  avoid  liability  by  evi- 
dence that  the  superintendent  consulted  the  operatives  in  the  mine, 
and  acted  on  their  advice.    (Bessemer  Land  etc.  Co.  v.  Campbell,  17.) 

2.  NEGLIGENCE  —  DUTY  TO  ESCAPE.  — AN  EMPLOYE 
PLACED  IN  DANGER  OP  HIS  LIFE  by  the  negligence  of  his  su- 
perior is  not  absolutely  bound  to  escape,  if  there  is  time  for  him  to 
do  so,  but  only  to  do  all  that  a  mau  of  ordinary  care  and  diligence 
.would  have  done  under  the  circumstances  to  escape.  (Bessemer 
Land  etc.  Co.  v.  Campbell,  17.) 

3.  NEGLIGENCE— DAMAGES— MEASURE  OF.— In  an  action 
to  recover  for  the  negligent  killing  of  an  employe,  his  recovery  can- 
not be  limited  to  the  amount  he  would  have  contributed  to  the  sup- 
port of  his  dependent  next  of  kin  if  tlie  evidence  tends  to  show  that 
he  saved  part  of  his  wages  after  paying  the  living  expenses  of  him- 
self and  those  dependent  upon  him.  (Bessemer  Land  etc.  Co.  v. 
Campbell,  17.) 

4.  NEGLIGENCB-DAMAGES— MEASURE  OF.— In  an  action 
to  recover  for  tlie  negligent  killing  of  an  employs,  shown  to  be  a 
strong,  healthy,  sober,  and  industrious  young  man,  a  regular  worker 
and  experienced  miner,  the  defendant  is  not  prejudiced  by  evidence 
that  an  average  miner,  in  "good  health,  and  strength,  and  indus- 
try could  dig  from  five  to  nine  tons  of  coal  a  day  at  those  mines 
at  that  time,"  when  such  evidence  is  introduced  to  determine  the 
earning  capacity  of  the  plaintiff.  (Bessemer  Land  etc.  Co.  v.  Camp- 
bell. 17.) 

5.  NEGLIGENCE— EVIDENCK— In  an  action  to  recover  for  the 
negligent  killing  of  an  employe,  evidence  to  show  the  feasibility  of 
getting  water  in  a  certain  way  to  extinguish  a  fire,  and  thus  nave 
saved  plaintiff's  life,  Is  admissible.  (Bessemer  Land  etc.  Co.  T. 
Campbell,   17.) 

6.  NEGLIGENCE— SPECIFIC  ACTS.— In  an  action  to  recover 
for  Injury  resulting   from   negligence,   averments  of  specific  acts 

of  negligence  are  not  required.  (Bessemer  Laud  etc.  Oo.  t.  Camp- 
bell, 17.) 

7.  NEGLIGENCE— CARE  REQUIRED  TO  PRESERVE  HU- 
MAN LIFE. — When  human  life  Is  at  stake,  the  rule  of  due  care 
and  diligence  requires  everything  that  gives  reasonable  promise  of 
its  preservation  to  be  done,  regardless  of  difficulties  or  expense. 
The  person  upon  whom  the  duty  of  action  rests  does  not  discharge 
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It  by  nsfnf   only    the  means    Immediately    at   hand,  tinless    ruch 
means  are  adequate.     (Bessemer  I^nd  etc.  Co.  v.  Campbell,  17.) 

8.  JOINT  LIABILITY  —  CONCURRENT  NEGLIGENCE.— IP 
DIRECT  PERSONAL  INJURY  is  occasioned  by  the  separate  but 
concurrent  negligence  of  two  or  more  parties  at  one  and  the  same 
time,  an  action  will  lie  against  one  and  all  of  them.  (Doeg  y.  Cook, 
371.) 

See  Appeal,  10;  Banks,  2-4;  Electric  Companies;  Municipal  Corpo- 
ra tions,  15;   Railroads;   Telegraph   Conipauies,  3,  6. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS— RIGHT  OP  TRANSFEREE 
TO  FILL  BLANKS.— If  the  muiier  delivers  a  negotiable  instru- 
ment containing  blank  spaces  intended  to  be  filled,  the  trans- 
feree has  implied  power  to  complete  the  instrument  by  filling  the 
blanks  in  the  way  contemplated  by  the  maker  and  the  latter  is 
thereafter  liable  to  a  bona  fide  holder  without  notice.  (Weidman 
V.  Symes,  603.) 

2.  NEGOTIABLE  INSTRUMENTS— FILLING  BLANKS— LIA- 
BILITY OF  MAKER.— If  the  maker  of  a  note  tills  in  all  the  blanks 
upon  a  printed  form  except  the  one  intended  for  the  rate  of  interest, 
and  that  is  thei-ealter  filled  by  his  transferee  without  his  knowl- 
etlge.  he  Is  liable  to  a  bona  tide  holder  without  notice.  (Weidman 
T.  Symes,  003.) 

S.  ALTERATION  OF  INSTRUMENTS— INTEREST  CLAUSE 
IN  NOTE— RELEASE  OP  SURETY.— Where  an  agreement  is  made 
that  notes  shall  be  executed  bearing  ejght  per  cent  interest,  and  the 
principal  and  surety  sign  them  in  blank  as  to  the  rate  of  interest, 
a  subsequent  insertion  of  the  agreed  rate  by  the  principal  and 
payee,  without  the  knowledge  and  consent  of  the  surety,  is  a  ma- 
terial alteration  of  the  instrument  which  will  release  the  surety. 
(Moore  v.  Hinshaw.  434.) 

4.  ALTERATION  OF  INSTRUMENTS— WHAT  IS  NOT.-An 
erasure,  by  the  holder  of  a  promissory  note,  of  an  Indorsement  of 
payment  thereon,  although  fraudulently,  made.  Is  not  such  an  al- 
teration of  the  note  as  will  avoid  it.  be'<\ius('  surh  an  indorsonient  is 
no  part  of  the  contract  evidenced  by  the  original  note.  (Theopold 
T.  Delke,  007.) 

5.  EVIDENCB--PAROL.— A  MEMORANDUM  OP  A  PARTIAL 
PAYMENT  LNDOKSED  by  the  holder  on  the  inu-k  of  a  promis-sory 
note  is  a  mere  acknowledgment,  in  the  nature  of  a  receipt  of  pay- 
ment, which  Is  open  to  contradiction  or  explanation  by  parol. 
(Theopold  v.  Delke,  607.) 

G.  NEGOTIABLE  INSTRUMENTS-TRANSFER  OF.  WITH- 
OUT INDORSEMENT— FAILURE  OF  CO.NSIDKHATION  AS  A 
DEFENSE— ESTOPPEL.— If  a  note  and  mortgage,  given  to  a  con- 
tractor, as  the  consideration  for  constructing  certain  buildings,  are 
transferred  without  indorsement  on  the  note,  and  suit  is  brouglit 
thoroon.  the  maker  may  plead  failure  of  consideration  as  a  drfmse, 
where  the  payee  failed  to  do  the  work,  although  the  plaintiff,  hav- 
ing knowledge  of  the  consideration  for  the  note,  took  it  lK>fi)re  any 
actual  breach  of  the  contract,  and  notwHhstnnding  an  a4freej«<nt 
between  the  maker  and  the  payee  tbflt  the  latter  mitrht  use  the 
note  and  mortgage  as  security  for  borrowed  money.  (Uaya  ▼.  Plum- 
mer,  153.) 

7.  NEGOTIABLE  TNSTRT'MENTS-DEFENSE  OF  FATT.UKR 
OF  CONSIDER ATION-EVIDENCE  INADMISSIBLE.— If  a  note 
Am.   St.  Rep.   Vol.   LXXVll.-a 
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and  mortgage,  given  by  an  owner  to  a  contractor  as  the  considera- 
tion for  constructing  certain  buildings,  are  transferred  without 
indorsement  on  the  note,  and  the  assignee  sues  thereon,  in  which 
suit  a  failure  of  consideration  is  pleaded  as  a  defense  by  the 
maker,  evidence  that  the  contractor  gave  a  bond  to  the  owner  for 
the  faithful  perforniauce  of  his  contract  is  not  admissible  in  evi- 
dence, for  it  is  not  connected  with  the  other  instruments,  or  the 
defense  thereto,  but  is  separate  and  distinct  from  them,  (Hays  v. 
Plummer,  153.) 

8.  NEGOTIABLE  INSTRUMENTS— INDORSEMENT— NECES- 
SITY OF.— A  note  payable  to  a  certain  person  or  order  can  take  it3 
place  in  the  hands  of  a  subsequent  holder  with  the  peculiar  quali- 
ties and  incidents  of  negotiable  paper  only  where  it  has  been  regu- 
larly indorsed  in  such  a  way  that  the  indorsement  becomes  a  part 
of  the  paper.     (Hays  v.  Plummer,  153.) 

9.  NEGOTIABLE  INSTRUMENTS— TRANSFER  OF,  WITH- 
OUT INDORSEMENT— DEFENSE— GENERAL  RULE.— If  nego- 
tiable paper,  payable  to  order,  is  delivered  to  a  purchaser  without 
indorsement,  he  takes  only  the  rights  which  the  payee  has,  and 
the  paper  is  subject  to  any  defense  which  the  payor  may  right- 
fully assert  as  against  the  payee.    (Hays  v.  Plummer,  153.) 

10.  NEGOTIABLE  INSTRUMENTS— TRANSFER  OF,  BY  SEP- 
ARATE WRITING— FAILURE  OF  CONSIDERATION  AS  A  DE- 
FENSE.—An  assignment  of  a  mortgage  and  note,  made  on  a  sepa- 
rate writing,  without  indorsement  on  the  note,  does  not  confer  upon 
the  assignee  the  rights  of  an  indorser  in  due  course,  and  the 
maker,  in  an  action  upon  the  note  and  mortgage,  may,  therefore, 
j)lead  failure  of  consideration  as  a  defense.    (Hays  v.  Plummer,  153.) 

11.  NEGOTIABLE  INSTRUMENTS— INDORSEMENT  OF  NON- 
NEGOTIABLE  INSTRUMENT— EFFECT  OF.— A  payee  of  a  non- 
negotiable  instrument  does  not,  by  merely  writing  his  name 
on  the  back  of  it,  become  liable  thereon  as  an  Indorser;  but  if  such 
writing  is  accompanied  by  a  promise,  made  upon  a  valuable  con- 
sideration, to  pay  the  face  value  of  the  paper,  it  may  be  enforced 
against  him.     (Jossey  t.  Rushin,  377.) 

NEW  TRIAL. 

1.  A  NEW  TRIAL  CANNOT  BE  GRANTED  merely  to  obtain 
a  slight  reduction  in  damages,  little  more  than  nominal  when  the 
plaintiff  is  entitled  to  nominal  damages  at  least  (Watson  v.  New 
Milford,  346.) 

2.  NEW  TRIAL— PROPER  DESCRIPTION  OF  VERDICT- 
EVIDENCE. — A  verdict  which  is  contrary  to  the  evidence  is  cor- 
rectly described,  in  a  motion  for  a  new  trial,  by  the  language  of 
the  statute,  as  "not  sustained  by  sufficient  evidence";  and  when 
so  stated,  it  Is  not  necessary  to  allege  that  the  verdict  is  contrary 
to  the  evidence.    (Stevens  v.  Leonard,  446.) 

3.  NEW  TRIAL—MATTERS  OF  ORATORY- DISCRETION 
OP  COURT.— All  matters  of  oratory  are  necessarily  left  to  the 
sound  discretion  of  the  trial  judge,  and  his  ruling  concerning  them 
will  not  Justify  the  granting  of  a  new  trial  where  no  abuse  of  dis- 
cretion'  appears.     (Conley  v.  Redwine,  308.) 

See  Appeal. 

NOTARY    PUBLIC. 

NOTARY    PUBLIC    —    AFFIDAVIT    —    ADMINISTERTNO 
OATH  TO  COPARTNER.— A  notary  public  is  without  authority  to 
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administer  «b  oath  to  an  affidavit  when  the  affiant  Is  his  copartner 
and  the  matter  Is  one  In  which  the  firm  is  interested.  (Smalley  v. 
Bodinus,  602.) 

NUISANCE. 

1.  NTTISANCJE— EVIDENCK-DAMAGES.— In  an  action  to  re- 
cover for  a  nuisance,  evidence  of  what  it  would  cost  to  clean  up 
the  premises  by  removing  the  offensive  deposit  is  relevant  on  the 
question  of  damages.    (Watson  v.  New  Milford,  345.) 

2.  NUISANCEJ— EVIDENCE.— In  an  action  against  a  town  to 
recover  for  a  nuisance  caused  by  the  discharge  from  its  sewers, 
evidence  of  the  vote  of  the  town  authorizing  the  building  of  the 
sev^'ors  in  question,  provided  a  certain  sum  was  raised  by  volun- 
tary subscription.  Is  admissible,  whether  the  action  taken  was 
within  the  lawful  powers  of  the  town  or  not.  and  the  annual  re- 
ports of  the  town  selectmen,  showing  what  expenditures  had  been 
made  on  ssuch  sewers,  are  also  admissible,  although  the  selectmen 
might  themselves  have  been  called,  and  the  original  town  accounts 
produced.     (Watson  t.  New  Milford,  345.) 

3.  NUISANCE.— A  LEGISLATURE  has  the  power  to  declare 
that  to  be  a  nuisance  which  is  such  in  fact  (County  of  Los  Angeles 
r.  Spencer,  217.) 

4.  STATUTES  DECLARING  WHAT  IS  A  NUISANCE-EX- 
ERCISE OF  JUDICIAL  POWER-CONSTITUTIONALITY.-A 
statute  designed  to  protect  and  promote  the  horticultural  Inter- 
ests of  the  state,  which  declares  that  all  places,  orchards,  etc.. 
Infected  with  the  pests  mentioned  in  the  statute  are  public  nui- 
sances, and  which  act  Is  a  proper  exercise  of  the  police  power. 
Is  not  nnconstitutlonal  on  the  ground  that  it  confers  Judicial  pow- 
ers upon  the  horticultural  commissioners,  where  a  commissioner, 
in  determining  whether  any  particular  place  is  a  nuisance,  must 
necessarily  exercise  some  discretion  which,  in  a  strict  sense.  Is  Ju- 
dicial in  its  nature.    (County  of  Los  Angeles  v.  Spencer,  217.) 

See  Liens. 

OFFICERS. 

1.  OFFICERS-BONDS— RELEASE  OF  SURETIES.-If  a  sher- 
liT  receives  money.  In  his  official  capacity,  belonging  to  a  cer- 
tain person,  and  duly  tenders  payment  thereof  to  the  latter's  agent, 
who  has  full  authority  to  demand,  receive,  and  receipt  therefor,  but 
who.  without  just  or  lawful  cause,  refuses  to  accept  or  receive  It, 
the  sureties  on  the  sheriff's  offlfial  bond  are  thereby  released  from 
liability  for  the  money,  although  the  pHnoipnl  of  such  agent  sub- 
sequently demands  payment  of  such  money  from  the  sheriff  and  Is 
refused.    (Hull  v.  Chapel.  666.) 

2.  OFFICERS— SALARY.— A  public  offlcw  Is  not  entlUed  to  his 
salary  by  virtue  of  a  contract,  express  or  Implied.  His  right  to 
Fueh  compensation  exists  as  a  creature  of  law,  and  as  an  Incident 
to  tbs  office.    (Bates  r.  St.  Louis,  701.) 

8.  OFFICERS-SALARY  DURING  ABSENCE.— The  rtght  of  a 
public  officer  to  his  fees,  emoluments,  or  salary  1«  such  only  as 
is  prescribed  by  statute,  and  while  he  holds  the  office,  such  right 
Is  In  no  way  Impaired  by  his  occasional  or  protracted  absence  from 
his  post,  or  neglect  of  tiiity.  or  failure  to  perform  any  substantial 
service.    (Bates  r.  St.  Louis,  701.) 

4.  OFFICERS— SALARY  DURING  ABRENCE.-The  mayor  of 
a  city  is  entitled  to  hiu  sahio-  duriuK  his  temporary  absence  from 


996  Index. 

his  post  of  duty,  although  the  city  charter  provides  that  during  the 
absence  of  the  mayor  from  the  city  another  city  officer  shall  act  a& 
mayor  and  shall  "receive  the  same  compensation  as  the  mayor." 
(Bates  V.  St.  Louis,  701.) 

See  Embezzlement;  Municipal  Corporations,  20-26. 

PARENT  AND  CHILD. 
PARENT  AND  CHILD.— THE  FUNERAL  EXPENSES  of  a 
minor  child  are  not  a  charge  against  his  estate  where  he  leaves  a 
father  surviving  him  who  Is  able  to  pay  them.    (Rowe  v.  Raper, 
'411.) 

PARTIES. 

PARTIES  DEFENDANT— PROPER  JOINDER  OF.— As  a 
town  marshal  and  town  trustees  may  be  joined  in  an  action  for 
damages  for  an  Injury  caused  by  their  separate  but  concurrent 
negligence,  and  as  an  official  and  his  sureties  may  be  joined  in 
the  same  action.  It  Is  proper  to  join  the  marshal,  his  sureties,  and 
the  trustees  as  parties  defendant  In  the  action  for  sucb  injury. 
(Doeg  y.  Cook.  171.) 

See  Setoff,  2. 

PARTITION. 

PARTITION— TENANTS  FOR  LIFE.- If  the  Interest  of  the 
tenant  In  dower  or  other  life  tenant  extends  to  the  whole  of  tb** 
land  of  which  partition  Is  sought,  an  action  therefor  cannot  be 
maintained  against  the  life  tenant,  nor  can  the  judgment  affect  his 
estate,  but  if  the  life  estate  extends  to  a  part  only  of  the  land  to 
be  partitioned,  an  actual  partition  or  sale  thereof  may  be  had,  al- 
though it  affects  the  life  estate.  (Hanson  v.  Ingwaldson,  692.) 
See  Advei*se  Possession,  3. 

PARTNERSHIP. 

1.  PARTNERSHIP  FOR  FIXED  TERM— POWER  OF  PART- 
NER TO  DISSOLVE.— A  partnership  is,  in  Its  essence,  a  contract 
of  agency  based  upon  the  assent  of  each  of  the  partners,  which 
may  be  retracted  at  any  time  as  to  future  dealings  by  a  termina- 
tion of  the  partnership  at  the  will  of  either  partner,  although  the 
term  of  such  partnership  may  not  have  expired.  (Lapenta  v. 
Lettierl,  316.) 

2.  PARTNERSHIP— DISSOLUTION— DUTY  OF  EACH  PART- 
NER.—The  voluntary  dissolution  of  a  partnership  leaves  each  of 
the  partners  charged  with  the  duty  of  administering  the  partner- 
ship assets,  so  far  as  he  may  have  them  In  his  possession  or  under 
his  control,  In  such  manner  as  to  protect  the  partnership  creditors. 
(Lapenta  t.  Lettierl,  816.) 

PATENTED   ARTICLES. 
See  Municipal  Corporations,  1* 

PHOTOGRAPHS. 
See  Sheriffs,  2. 

PHYSICIANS. 
See  Witnesses,  6,  7. 
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PLEADING. 

1.  PLEADING  A  CITY  ORDINANCE.-A  PETITION  which 
merely  sets  out  the  conclusions  of  the  pleader  upon  the  legal  effect 
of  a  city  ordinance,  but  does  not  allege  the  provisions  of  the  ordi- 
nance either  in  terms  or  in  substance,  is  not  sufficiently  definite  as 
against  a  special  demurrer.    (Brush  EBectrlc  etc.  Co.  v.  Lefevre,  808.) 

2,  PLEADING  —  DEMURRER  —  WAIVER  OP  DEFECT.— A 
CROSS-COMPLAINT,  in  which  the  cross-complainant's  -want  of 
capacity  to  maintain  his  suit  affirmatively  appears,  is  defective. 
but  such  defect  is  waived  by  a  demurrer  which  assigns  only  a  want 
of  facts.    (Aetna  Life  Ins.  Co.  v.  Sellers,  481.) 

8.  PLEADINGS  TO  SHOW  THAT  ACTS  WERE  THOSE  OF 
DEFENDANT'S  SERVANT.— AVERMKN'JS  IN  A  COMPLAINT 
that  arertain  person  was  in  the  employuieut  and  service  of  the  de- 
fendant, that  he  had  superintendence  intrusted  to  him,  that  he  was 
negligent  while  in  the  exercise  of  such  superintendence,  and  that 
he  was  the  defendant's  suporintendent,  clearly  show  that  such 
superintendence  was  Intrusted  to  him  by  the  defendant  (Bessemer 
Land  etc.  Co.  t.  Campbell,  17.) 

See  Creditors*  Suit;  Receivers. 

POLICE  POWER. 

1.  POLICE  POWER.— TO  SUSTAIN  AN  ACT  OP  LEGISLA- 
TION as  a  police  measure,  Its  object  must  to  some  degree  tend  to- 
ward the  prevention  of  some  offense  or  manifest  evil,  or  have  for 
Its  aim  the  preservation  of  the  public  health,  morals,  safety,  or  wel- 
fare.   (State  ex  rel.  Wyatt  v.  Ashbrook,  765.) 

2.  POLICE  POWER  —  LICENSE  FEE  —  REGULATING 
TRADE.— A  statute  under  the  title  "of  an  act  to  regulate  business 
and  trade,"  which  allows  any  person  to  engage  in  the  business  des- 
ignated by  the  act  by  the  mere  payment  of  a  license  fee,  but  which 
provides  no  police  Inspection,  supervision,  or  regulation.  Is  not  a 
police  measure;  the  act  simply  Imposes  a  license  fee.  (State  ex  rel. 
Wyatt  T.  Ashbrook,  765.) 

8.  POLICE  POWER-EIGHT-HOUR  LAW.-A  statute  which 
prohibits  a  man  from  working  more  than  eight  hours  a  day  In  a 
purely  private,  lawful  business.  In  which  no  special  privilege  or 
license  has  been  grnnted  by  the  stale,  and  Ihe  carrying  on  of  which 
Is  attended  by  no  Injury  to  the  general  public,  on  the  ground  that 
working  longer  may,  or  probably  will,  Injure  his  health.  Is  not  a 
valid  exercise  of  the  police  power.    (In  re  Morgan,  209.) 

4.  CONSTITUTIONAL  LAW-REGULATION  OP  SALE  OP 
FARM  PRODUCTS  ON  COMMISSION.— A  statute  to  license,  regu- 
late, and  define  the  business  of  commission  merchants,  or  persons 
selling  agricultural  products  and  farm  pro<luce  on  commission,  to 
require  them  to  give  bond  to  the  state  for  the  benefit  of  their  con- 
si^ors.  and  to  make  reports  to  them,  or,  upon  their  failure  so  to 
do,  authorizing  a  commission  to  make  Investigation,  and  prescribing 
a  penalty  for  Its  violation,  is  a  valid  exercise  of  the  police  power, 
and  not  nnconstltutlonal,  either  as  abridging  the  privileges  or  Im- 
munities of  citizens,  nor  as  depriving  them  of  their  liberty  or  prop- 
erty without  due  process  of  law,  nor  as  denying  them  the  equal 
protection  of  the  law,  nor  as  depriving  them  of  the  right  to  be  secure 
in  their  persons,  houses,  papers,  and  effects  against  unreasonable 
search  and  seizure,  nor  as  compelling  them  to  be  witnesses  against 
themselves  In  criminal  ctscs.  nor  ns  nn  Interferenee  with  Interstate 
commerce,  nor  as  an  unlawful  delegation  of  legislative  power. 
(State  V.  Wagener,  681.) 
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8.  CONSTITUTIONAL  LAW^SALB  OF  FARM  PRODUCTS 
ON  COMMISSION.— The  peculiar  cbaiacteiistics  of  farm  produce, 
and  the  liability  to  peculiar  abuses  resulting  from  a  sale  thereof  on 
commission,  are  such  as  make  a  practical  necessity  for  distinctive 
legislation  on  the  subject  different  from  what  would  be  necessary 
In  case  of  other  property  sold  on  commission,  and  justifies  the  legis- 
lature, in  its  discretion,  in  putting  those  who  sell  it  on  commission 
In  a  class  by  themselves,  and  this  may  be  done  as  a  valid  exercise 
of  the  police  power.    (State  v.  Wagener,  681.) 

PRISON  BUILDING. 
Bee  Municipal  Corporations,  17* 

PRIVATE  WAY. 
See  Easements. 

PBIVILEOED  COMMUNICATIONS. 
See  Libel,  1-3;  Witnesses,  3-7. 

PRIVITY. 
See  Judgments,  1-3. 

PROCESS. 

1.  PROOESS-FEDERAL-POWER  OF  STATE  OVER.--A 
state  has  no  independent  power  to  limit  or  affect  the  proceedings 
In,  or  process  from,  federal  courts.    (Blair  v.  Ostrander,  532.) 

2.  SERVICE  OF  PROCESS  ON  INFANTS-SUFFICIENCY.— 
Where  the  statute  requires  that  a  summons  shall  be  served  "by 
reading  the  writ  to  the  defendant,  and  delivering  to  him  a  copy  of 
the  petition,"  or  "where  there  are  several  defendants,  by  delivering 
to  the  defendant  who  shall  be  first  summoned  a  copy  of  the  petition 
nnd  writ,  and  to  such  as  shall  be  subsequently  summoned  a  copy  of 
the  writ,"  the  reading  of  the  petition  and  writ  to  several  infants 
and  delivering  a  copy  of  the  petition  to  the  one  first  named  does 
not  constitute  a  valid  service  of  process  on  any  of  the  infants,  un- 
less it  be  the  first.    (Westmeyer  v.  Gallenkamp,  747.) 

8.  SERVICE  OF  PROCESS-CHANGE  IN  LAW.-Ignorance  In 
regard  to  a  change  in  the  law  relating  to  the  service  of  process 
can  furnish  no  excuse  for  depriving  an  infant  of  his  property  with- 
out due  process  of  law.  and  service  on  an  infant  not  in  accordance 
with  the  changed  law  Is  not  merely  Irregular,  but  void.  (West- 
meyer V.  Gallenkamp,  747.) 

4.  SERVICE  OF  PROCESS.— INFANTS  can  neither  acknowl- 
edge nor  waive  the  service  of  process  by  which  alone  they  can  be 
subjected  to  the  Jurisdiction  of  the  court  (Westmeyer  ▼.  Gallen- 
kampt  7470 

Bee  Infants,  1;  Judgments,  4,  6b 

PRODUCTION  OF  PAPBB& 
See  Evidence,  4-7. 

PROXIMATE   CAUSE. 
See  Electric  Companies. 
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PUBLIC  CONTRACTS. 
See  Municipal  Corporations,  1.  ,' 

RAILROADS. 

"  1.  RAILROADS— LIABILITY  FOR  DEATH  OP  TRESPASSER. 
A  railroad  company  is  liable  for  tlie  death  of  a  trespasser  on  its 
track,  run  over  by  a  train,  if  its  engineer  could  have  stopped  it 
In  time  to  avoid  the  killinfr,  had  its  fireman  promptly  notified  such 
engineer  of  the  danger  after  discoverins  the  trespasser  upon  the 
truck.    tTurcell  v.  Chicago  etc.  Ry.  Co.,  557.) 

2.  RAILROADS— LIABIUTY  FOR  DEATH  OP  TRESPASSER. 
The  fact  that  a  trespasser  on  a  railroad  trade  mlglit  have  jumped 
to  the  ground,  a  distance  of  over  eight  feet,  or  that  he  might  have 
laid  down  on  the  ties,  to  avoid  being  run  over  by  an  approacliing 
train,  does  not  relieve  the  railroad  company  from  liability  for  kill- 
ing him.  If  Its  employes  neglected  to  exercise  reasonable  care  for 
his  safety  after  discovering  him  upon  the  track.  (Purcell  v.  Chicago 
etc.  Ry.  Co.,  557.) 

3.  RAILROADS  —  NEGLIGENCE-TRESPASSERS.-A  person 
who  goes  into  the  caboose  attached  to  a  freight  train  to  visit  a 
passenger,  without  business  there  or  expectation  of  becoming  a 
passenger,  is  a  trespasser,  to  whom  the  railroad  company  owes 
no  duty  until  it  has  knowledge  that  he  is  there;  and  it  Is  not 
liable  for  causing  his  death  In  the  absence  of  willful  wrong  or 
gross  negligence  on  Its  part  or  that  of  its  employes.  (Earl  v.  Chi- 
cago etc.  Ry.  Co.,  516.) 

4^  RAILROADS-GROSS  NEGLIGEXCE.— The  usual  or  reck- 
less  conduct  by  the  employes  of  a  railroad  company  does  not  nec- 
essarily constitute  gross  negligence.  (Earl  y.  Chicago  etc.  Ry.  Co., 
file.) 

5.  NEGLIGENCE  AS  TO  CHILDREN-CARS  AS  "DANGER- 
OUS MACHINES"— "TURNTABLE"  CASES.— Trailer-cars,  left 
standing  by  a  street  railway  company  on  a  track  in  the  street 
when  not  In  use,  and  secured  by  ordinary  brakes,  are  not  "danger- 
ous machines,"  within  the  meaning  of  the  "turntable"  cases,  the 
consequences  of  meddling  with  which  are  not  supposed  to  be  fully 
comprehended  by  Infant  minds,  altliongh  the  cars  are  attractive 
to  children,  and  may  be  left  In  a  condition  which  makes  It  possible 
for  them  to  loosen  the  brakes  and  push  the  cars  along  the  track, 
thus  putting  the  children  In  danger.  (George  T.  Los  Angeles  Ry. 
Co.,  184.) 

6.  NEGLIGENCE-IN.TURY  TO  CniLDREN-TRAILER-CArS 
—PROPER  INSTKTJCTION— "TUKNTARLE"  CASKS.— In  an  ac- 
tion against  a  street  railway  company  for  injuries  to  a  boy  nine 
years  of  ago,  while  playing  around  and  with  trailer-cars  left  on  a 
street  by  the  company.  It  is  proper  to  Instruct  the  Jury  that.  If  they 
believe  from  the  evidence  that  the  element  of  danger  connected 
with  the  trailers  was  not  a  hidden  or  concealed  danger,  but  was 
open  to  the  observation,  and  could  be  comprehended  by  a  boy  of 
the  plaintiff's  age.  with  average  Intelligence,  then.  In  such  case.  If 
the  defendant's  cars  were  held  by  brakes  of  the  ordinary  kind,  and 
the  brakes  were  set  In  a  manner  to  hold  the  cars  where  they  were 
left,  unless  some  one  loosened  them,  the  plaintiff  cannot  recover; 
and  such  an  instruction  takes  the  case  out  of  the  class  to  which 
the  "turntable"  and  like  cases  belong.  (George  t.  Los  Angeles  Ry. 
Oou.  1844 
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7.  NEGLIGEN"CE  OP  CHILDREN  —  PRESUMPTION  —  CON- 
TRIBUTORY NEGLIGENCE.— There  Is  no  presumption  of  law 
that  a  boy  nine  years  of  age,  injnred  while  playing  around  and 
with  trailer-cars  left  by  a  street  railway  company  at  the  end  of 
its  line  in  a  city,  did  not  have  capacity  to  understand  that  it  was 
dangerous  for  him  to  go  in  front  of  a  moving  car.  and  it  is,  there- 
fore, proper  to  leave  to  the  .iury  the  question  of  his  contributory 
negligence  in  so  doing  free  from  any  such  presumption.  (George 
V.  Los  Angeles  Ry.  Co.,  184.) 

8.  RAILROADS— NEGLIGENCE  IN  RUNNING  TRAINS  AT 
NIGHT.— It  is  negligence  in  a  railroad  company  to  run  its  trains  in 
the  night-time  at  such  rate  of  speed  that  it  is  impossible,  by  the 
use  of  ordinary  means  and  appliances,  to  stop  the  train  within  the 
distance  in  which  stock  upon  the  track  can  be  seen  by  the  aid  of 
the  headlight  on  the  engine.  If  injury  results  from  such  negligence, 
the  company  is  liable  to  the  owner  of  the  stock  killed  or  injured. 
(Alabama  Midland  Ry.  Go.  v.  McGiU,  52.) 

9.  RAILROADS— NEGLIGENCE.— If  anything  In  surrounding 
conditions  and  circumstances  suggests  an  increase  of  care  in  the 
operation  of  a  railroad  train  to  avoid  peril  and  damage,  the  duty 
to  increase  such  care  proportionately  Increases.  (Alabama  Midland 
Ry.  Co.  V.  McGill,  52.) 

30.  MASTER  AND  SERVANT  —  CONTRIBUTORY  NEGLI- 
GENCE.— If  a  railroad  employ^  is  ordered  by  the  superintendent  to 
stop  a  moving  car  in  an  unusual  and  dangerous  way,  and  the  em- 
ploy6  makes  an  attempt  to  stop  it  and  is  injured  thereby,  he  is  not. 
as  matter  of  law,  guilty  of  contributory  negligence,  if  he  has  been 
in  the  service  only  a  month,  has  never  seen  an  attempt  made  to 
stop  a  car  under  such  circumstances,  and  the  attempt  did  not.  to 
his  inexperience,  involve  obvious  danger  or  risks  which  a  prudent 
.man  would  not  Incur.  He  had  the  right  to  rely,  to  some  extent, 
on  the  greater  knowledge  and  experience  of  his  superintendent,  and 
upon  the  assumption  that  the  latter  would  not  expose  him  to  un- 
necessary peril.    (Southern  Ry.  Co.  v.  Shields,  66.) 

11.  RAILROADS— EVIDENCE  OF  NEGLIGENCE.— There  Is 
sufficient  evidence  to  establish  the  negligence  of  a  railroad  company 
through  its  vice-principal,  where,  while  wrecked  cars  which  are  in 
charge  of  such  vice-principal  are  being  run  at  the  rate  of  five  or 
six  miles  an  hour,  an  employ^  riding  on  one  of  them  is  killed  by  a 
collision  of  one  of  the  cars  with  a  semaphore  pole,  and  there  was 
ground  for  apprehension  that  the  cars  would  careen  so  much  as 
not  to  pass  objects  along  the  track.  (St.  Louis  etc.  Ry.  Co.  v. 
Touhey,  109.) 

12.  RAILROADS  —  MASTER  AND  SERVANT— VICE-PRINCI- 
PAL, WHO  IS  A.— A  YARD  FOREMAN  of  a  switch  crew,  wlio  has 
no  authority  to  employ  or  discharge  men,  but  who  can  report  them 
when  they  fall  or  neglect  or  refuse  to  do  their  work,  Is  a  vice-prin- 
cipal and  not  a  fellow-servant,  under  a  statute  which  defines  a 
vice-principal  as  a  person  intrusted  by  a  railroad  company  with  the 
authority  of  superintendence,  control,  or  command  of  other  persons 
In  the  employ  of  the  company,  or  with  the  authority  to  direct  any 
employs.    (St  Louis  etc.  Ry.  Oo.  v.  Touhey,  109.) 

13.  RAILROADS— IN.TURY  TO  EMPLOY^— IMPENDING  DAN- 
GER.—In  an  action  to  recover  for  the  death  of  an  employe,  an  In- 
struction Is  correct  which  states  that  If  at  the  time  the  deceased 
Jumped  from  the  car,  the  appearance  of  danger  to  him  was  suffi- 
cient to  justify  a  person  of  reasonable  firmness  and  prudence  In 
believing  that  his  safety  required  him  to  jump  from  the  car  in  or- 
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der  to  escape  the  Impending  danger,  then  the  fact  that  his  death 
resulted  from  Injuries  received  in  making  such  Jump  will  not  de- 
feat the  action,  even  if  the  deceased  might  have  escaped  uninjured 
had  he  made  no  effort  to  leave  the  car.  (St  Louis  etc.  Ry.  Co.  v. 
Touhey.  100.) 

14.  RAILROADS— ASSUMPTION  OP  RISKS  BY  EMPLOYE. 
Although  a  railroad  employs  assumes  all  the  risks  ordinarily  inci- 
dent to  such  employment,  he  does  not  assume  a  risk  created  by  the 
iiegligeut  aet  of  the  railroad  comp.Tny,  but  only  snch  risks  as  he 
knows  to  exist  or  may  know  by  the  exercise  of  ordinary  care.  (St 
Louis  etc.  Ry.  Co.  v.  Touhey,  109.) 

15.  RAILROADS-LIABILITY  TO  EMPLOYE  UNDER  CON- 
TRACT MADE  IN  ANOTHER  STATE— A  railroad  company 
whose  line  Is  partly  In  one  state  may.  under  the  statutes  of  that 
Ftate,  be  liable  in  tort  to  an  employ^  injured  in  such  state,  although 
the  contract  of  service  was  entered  Into  in  another  state.  (Kansas 
City  etc.  R.  R.  Co.  v.  Becker,  78.) 

18.  JURY  TRIAL— CURING  BAD  INSTRUCTION  BY  GOOD. 
In  an  action  against  a  railroad  company  for  injuries  occasioned  by 
a  defective  step  on  an  engine,  an  instruction  which  assumes  that 
such  step  was  defective  prior  to  the  accident  is  cured  by  subse- 
quent specific  Instructions  that  the  plaintiff  must  prove  the  defect 
that  the  company  had  notice  of,  or  could  by  reasonable  diligence 
have  discovered,  such  defect  prior  to  the  accident,  and  that  the 
presumption  is  that  the  railroad  company  had  no  notice  of  the  de- 
fect and  that  it  had  furnished  safe  and  suitable  appliances  for  the 
performance  of  its  work.    (Kansas  City  etc.  R.  R.  Co.  t.  Becker,  78.) 

See  Master  and  Servant  15;  Taxes,  1-3. 

RAPE. 

DEFINITIONS.— THE  TER^I  "FEMALE  CHILD."  as  nsed 
In  the  Minnesota  statute  providing  for  the  punishment  of  carnal 
knowledge  of  children,  must  be  limited  to  children  who  have  not 
reached  the  age  of  puberty.    (State  v.  Frey,  660.) 

RECEIVERS. 

RECEIVERS-SUITS  AGAINST— COMPLAINT.— A  receiver 
can  neither  sue  nor  be  sued  witliout  leave  of  the  court  by  which 
he  was  appointed;  hence  In  an  action  against  a  receiver  It  Is  essen- 
tial to  aver  In  the  complaint  that  leave  to  bring  the  action  has 
been  obtained.    (Peirce  r.  Chism,  441.) 

REFORMATION. 
Bee  Homestead,  18. 

RES    GESTAE. 
See  Evidence.  9. 

RIPARIAN   PROPRIETORS. 
See  Waters  and  Watercourses. 

BOGUES'  GALLERY. 
See  Sheriffs.  8. 
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SALES. 
See  Factors. 

SEARCH   WARRANTS. 

1.  SEARCH  WARRANTS— RETURN  OF.— TO  JUSTIFY  ACTS 
done  under  a  sparch  warrant,  it  must  be  returned  to  court;  other- 
wise the  acts  become  trespasses  ab  initio.  (Anderson  v.  Cowles, 
810.) 

2.  EVIDENCE  RAISING  COLLATERAL  ISSUES— In- an  ac- 
tion to  recover  for  maliciously  procuring  a  search  warrant,  evi- 
dence by  the  defendant  that  he  had  been  informed  by  a  third  per- 
son that  the  latter  was  in  the  company  of  plaintiff  when  he  stole 
defendant's  property,  is  not  admissible  to  show  reasonable  cause  for 
procuring  such  warrant.  Such  evidence  would  raise  collateral  is- 
sues not  in  the  case.    (Anderson  v.  Cowles,  310.) 

SEQUESTRATION. 

1.  SEQUESTRATION— WRIT  OF— SEIZING  PROPERTY  OP 
STRANGER.— A  SHERIFF  who,  by  virtue  of  a  writ  of  sequestra- 
tion, seizes  specified  property  named  in  the  writ,  the  property  at 
the  time  being  owned  by,  and  in  the  possession  of,  a  stranger  to 
the  writ,  is  not  protected  by  the  process  in  a  suit  against  him  by 
the  owner  to  recover  damages  for  such  seizure.  (Vickery  v.  Craw- 
ford, 891.) 

2.  SEQUESTRATION— WRIT  OF— PURPOSE.— The  writ  of  se- 
questration is  sued  out  as  an  auxiliary  writ  merely  to  preserve  the 
property  pending  the  suit,  and  is  intended  only  to  enforce  the  right 
to  its  seizure  which  the  plaintiff  has  acquired  as  against  the  defend- 
ant by  complying  with  the  statute.     (Vickery  v.  Crawford,  891.) 

3.  CONVERSION— RIGHTS  OF  OWNER— SEIZURE  BY  WRIT 

OF  SEQUESTRATION.— Although  the  owner  of  personal  property, 
taken  under  a  writ  of  sequestration  against  another,  is  given  a 
statutory  remedy  by  which  he  may  regain  possession  and  establish 
his  ownership,  and  may  also  intervene  in  the  sequestration  suit  and 
have  his  rights  adjudicated,  these  rights  do  not  deprive  him  of  any 
remedy  given  by  law  to  the  owners  of  property  for  the  conversion 
Of  their  goods.    (Vickery  v.  Crawford,  891.) 

SETOFF. 

1.  SETOFF— CROSS-OOMPLAINT— WHEN  PROPER.-If  com- 
mission merchants  agree,  in  writing,  to  sell  a  crop  of  grapes  and 
raisins  for  a  vineyardist,  and  to  make  advances  thereon,  but  such 
advances  are  in  excess  of  the  proceeds  of  sale,  and  their  assignee 
brings  suit  to  recover  the  balance,  the  defendant  may  properly  file 
a  cross-complaint  against  the  assignors,  averring  that  the  money 
sued  for  was  paid  in  part  performance  of  their  contract  with  him, 
and  that  they  are  liable  to  him  for  any  breach  of  contract  upon 
their  part    (Mackenzie  v.  Hodgkin.  209.) 

2.  SETOFF  —  CROSS-COMPLAINT  —  NEW  PARTIES.— If  a 
complete  determination  of  a  controversy  cannot  be  had  without 
bringing  in  parties  to  the  contract  or  transaction  involved,  and  who 
have  not  been  named  as  parties  in  the  original  action,  such  persons 
may  be  brought  in  as  parties  defendant  to  a  cross-complaint  (Mac- 
kenzie V.  Hodgkin,  209.) 

3.  SETOFF  —  CROSS-COMPLAINT  —  SERVICE  OF  —  HARM- 
LESS   IRREGULARITY.— AN    OMISSION  to  serve  a  cross-corn- 
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plaint  upon  the  plaintiff  is  not  a  fatal  Irregularity,  where  the  plain- 
tiff has  been,  by  the  answer,  apprised  of  every  issue,  and  has  not 
been  otherwise  prejudiced  by  such  omission.  (Maclienzie  T.  Hodg- 
kin,  209.) 

SHELLEY'S  CASE. 
Bee  Deeds,  1,  2. 

SHERIFFS. 

1.  SHERIFFS-PHOTOGRAPHS  OF  PRISONERS— RIGHT  TO 
TAKE.— A  sheriff  may  lawfully  take  the  photograph  of  a  prisoner, 
and  ascertain  his  height,  weight,  name,  residence,  place  of  birth, 
occupation,  and  the  color  of  his  eyes,  hair,  and  beard,  without  be- 
ing liable  therefor  on  his  otficial  bond,  where  no  force  or  violence 
Is  used,  and  the  officer  deems  it  necessary  to  secure  the  prisoner's 
safelceeping,  or  to  retalte  him  more  readily  should  he  escape.  (State 
y.  Olausmeier,  611.) 

2.  SHERIFFS— LIBEL.— THERE  IS  NO  LIABILITY  ON  THE 
OFFICIAL  BOND  of  a  sheriff  for  language  used  by  him  concern- 
iug  a  person  in  his  custody  on  a  charge  of  crime,  though  it  is 
slanderous  or  libelous  per  se.  for.  in  using  It,  he  Is  not  acting  as 
an  officer.    (State  Y.  Clausmeier,  511.) 

3.  SHERIFFS  —  PUBLICATION    IN    ROGUES'   GALLERY  — 

LIBEL— NONLIABILITY.— A  sheriff  is  not  liable  on  his  official 
bond  for  sending  out  to  police  departments  and  individuals  photo- 
graphs of  a  prisoner  In  his  custody,  with  writings  on  the  baclts 
thereof,  giving  his  description  and  the  charge  against  him,  for  such 
an  act  is  not  one  done  In  an  official  capacity.  (State  t.  Clausmeier* 
511.) 

See  Arrest,  2;  Executions,  11,  12, 

SITUS   OF   DEBT. 
See  Attachment,  & 

STATE. 

ACTIONS  AGAINST  STATE-WHAT  ARE  NOT.— An  action 
by  a  foreign  Insurance  company  against  the  state  treasurer  In  his 
official  capacity  to  recover  taxes  collected  by  him  under  a  statute 
requiring  all  such  insurance  companies  to  pay  to  the  state  a  cer- 
tain amount  from  the  premiums  received  on  business  done  in 
the  state,  as  a  condition  of  thoir  right  to  do  business  therein.  Is 
not  a  suit  airainst  the  state.    (Scottish  etc.  Ins.  Co.  T.  Herrlott,  548.) 

STATUTE  OF  FRAUDS. 

See  AnctloiM;  Contracts;  Husband  and  Wife,  6;  Insurance,  10,  11; 
Vendor  and  Purchaser,  7-9. 

STATUTE  OF  LIMITATIONa 
See  Limitation  of  Action*. 

STATUTES. 

1.  STATDTES-OHANGE  IN  LANGUAQB.— An  amendment  to 
a  statute  showing  a  change  in  language  In  a  material  respect  In- 
dicates an  intent  to  cJinnpe  the  meaning  of  the  law.  (San  Antonio 
etc.  Ry.  Co.  v.  Southwestern  TeL  etc.  Co.,  884.) 
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2.  STATUTES— IMPLIED  REPEAL.— If  an  earlier  statute  Is 
impliedly  repealed  by  a  later  one  on  account  of  repugnancy  or  In- 
consistency between  the  two,  the  repeal  is  measured  by  the  extent 
of  the  conflict  between  tliem;  and  if  any  part  of  the  earlier  act 
can  stand  as  not  superseded  or  affected  by  the  later,  that  part  is 
not  repealed.    (Nelden  v.  Clark,  917.) 

3.  STATUTES  —  GENERAL  AND  SPECIAL  CONSTRUC- 
TION.—If  there  are  two  acts  or  provisions,  one  of  which  is  special 
and  particular,  and  certainly  includes  the  matter  in  question,  and 
the  other  general,  which,  if  standing  alone,  would  include  the  same 
matter,  and  thu.s  conflict  with  the  special  act,  the  latter  must  be 
talien  as  intended  to  constitute  an  exception  to  the  general  act,  es- 
pot-inliy  when  such  general  and  special  acts  are  contemporaneous. 
(Nelden  v.  Clark,  917.) 

4.  STATUTES— IMPLIED  REPEAL.— The  repeal  of  a  statute 
depends  upon  the  intent  of  the  legislature,  express  or  implied,  and 
if  the  legislature  makes  a  change  in  a  particular  statute  and  enacts 
a  new  one  upon  the  same  subject,  and  it  is  apparent  from  the  latter 
that  it  was  the  intention  of  the  legislature  to  change  the  present 
provision  in  the  old  law  and  enact  a  new  one  to  effectuate  its  pur- 
pose, it  is  a  plain  declaration  that  whatever  is  embraced  in  the  new 
act  shall  prevail,  and  that  whatever  is  changed  or  excluded  is  dis- 
carded from  it.  It  is  also  clear  evidence  of  the  intent  of  the  legis- 
lature to  enact  the  provisions  of  the  later  act  as  the  only  ones  on 
that  subject  which  shall  be  obligatory.    (Nelden  v.  Clark,  917.) 

5.  CONSTITUTIONAL  LAW  —  TITLE  OF  ACT  —  WATER 
RIGHTS.— A  statute,  whose  title  reads  "An  act  to  provide  for  the 
extension  of  the  right  of  way  for  ditches,  canals,  and  feeders  of 
reservoirs  in  certain  cases,  and  requiring  registration  of  all  such 
hereafter  made  or  enlarged,"  expresses  one  general  subject,  the  ex- 
tension of  the  right  of  way  for  ditches,  and  a  section  thereof  which 
relates  to  the  filing  and  recording  of  maps  and  statements  of  all 
ditches  and  enlargements  thereof  thereafter  to  be  made,  and  their 
priorities  when  made,  is  not  covered  by  the  title,  within  the  meaning 
of  a  constitutional  provision  that  no  bill  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title, 
and  such  section  is  void.  (Lamar  Canal  Co.  v.  Amity  Land  etc.  Co., 
261.) 

6.  STATUTES— EMBRACING  MORE  THAN  ONE  SUBJECT- 
CONSTITUTIONALITY.— "An  act  to  promote  and  protect  the  horti- 
cultural  interests  of  the  state"  is  not  unconstitutional  on  the 
ground  that  it  embraces  more  than  one  subject,  grouped  under  one 
title,  where  every  provision  of  the  act  points  directly  to  the  pro- 
tection and  promotion  of  such  interests.  (County  of  Los  Angeles  v. 
Spencer.  217.) 

7.  STATUTES.-IMPLIED  REPEAL  of  statutes  Is  not  favored 
by  law,  but  if  an  earlier  and  later  statute  are  repugnant  to  each 
other,  or  are  so  irreconcilably  in  conflict  that  they  cannot  be  har- 
monized to  effectuate  the  purpose  of  their  enactment,  the  later  act, 
by  implication,  repeals  the  other.  (University  of  Utah  v.  Richards, 
928.) 

8.  STATUTES— CONFLICT— CONSTRUCXriON.— One  statute  is 
not  allowed  to  repeal  another  by  implication  if,  by  reasonable  con- 
struction, the  two  can  stand  together.  (University  ot  Utah  ▼.  Rich- 
ards, 928.) 

9.  STATUTES— 'CONSTRUCTION— CONFLICT.— Particular  pro- 
visions in  a  statute  relating  to  a  former  subject  must  govern  in 
relation  to  that  subject,  as  against  general  provisions  In  another 
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part  of  the  law  which  otherwise  mljrht  be  broad  enough  to  cover  it. 
(University  of  Utah  v.  Richards.  928.) 

10.  STATUTES— CONSTRUCTION.— If  a  statute  enumerates  th© 
persons  and  things  to  be  afiected  by  its  provisions,  there  is  an  im- 
plied exclnsion  of  otliers,  and  tlie  infei>ence  follows  that  it  is  not  in- 
tended to  be  general.     (University  of  Utah  v.  Richards.  928.) 

11.  STATUTFJS— CONFLICT— CONSTRUCTION.— If  one  statute 
is  specific,  teiuporavy,  and  special,  and  covers  a  deiiuite,  special  sub- 
ject, and  another  statute  is  gv'noral.  and  has  no  rolation  to  the  same 
subject  or  purpose,  and  is  continuous  in  its  operation,  the  two  stat- 
utes are  not  repuguaut  to  eacli  otlier.  may  ue  easily  iiarmonized, 
and  one  does  not  repeal  the  other  by  impllcatian.  (University  of 
Utah  V.  Richards.  928.) 

12.  STATUTBS-€ONSTRUCTION.— One  statute  is  not  repug- 
nant to  another  unless  they  both  relate  to  the  same  subject  and  are 
enacted  for  the  same  purpose.  If  there  is  a  difference  in  the  whole 
purview  of  the  two  statutes,  apparently  relating  to  the  same  sub- 
ject, one  does  not  repeal  the  other.  (University  of  Utah  v.  Richards, 
928.) 

13.  STATUTES  —  CONFLICT  —  CONSTRUCTION.  —  If  there 
are  two  statutes,  or  two  provisions  of  the  same  act,  one  of  which 
is  special  and  particular  and  certainly  includes  the  matter  in  ques- 
tion, and  the  other  general,  which,  if  standing  alone,  would  include 
the  same  matter,  and  thus  conflict  with  the  special  provision,  the 
special  act  must  be  taken  as  intended  to  constitute  an  exception  to 
the  general  act  pr  provision,  especially  when  both  acts  are  contem- 
poraneous, or  passed  at  the  same  legislative  session.  (University 
of  Utah  y.  Richards,  928.) 

14.  STATUTES  —  CONFLICT  —  IMPLIED  REPEAL.  —  If,  by 
fair  and  reasonable  interpretation,  acts  which  are  seemingly  con- 
tradictory may  be  enforced  and  made  operative  and  hai-monious, 
without  obscurity  or  conflict,  both  must  be  upheld,  and  the  later  is 
not  regarded  as  repealing  the  former  by  construction  or  intendment. 
Hence  a  later  act  covering  part  or  all  of  the  provisions  of  an  earlier 
act  does  not  necessarily  repeal  the  latter.  (University  of  Utah  v. 
Richards.  928.) 

15.  STATUTES— CONSTRUCTION.— A  clause  In  a  statute  pro- 
viding that  "all  laws  in  conflict  herewith  shall  not  be  coustnu'd  to 
prevent  the  carrying  out  of  the  provisions  of  this  act"  is  a  declara- 
tion on  the  part  of  the  legislature  that  such  statute  is  enacted  for 
a  special,  particular,  and  temporary  purpose,  and  that  it  shall  be 
enforced  according  to  its  terms  without  regard  to  any  other  law  in 
force.     (University  of  Utah  v.  Richards,  928.) 

16.  CONSTITUTIONAL  LAW— EIGHT-HOUR  LAW.— A  statute 
which  imposes  a  restriction  upon  workmen  in  underground  mines 
and  smelters  as  to  the  number  of  hours  they  shall  work  is  uncon- 
stitutional and  void,  because  it  Is  an  unwarrantable  Interference 
with  the  right  of  contract  in  a  purely  private  business,  and  be- 
muse it  arbitrarily  singles  out  a  class  of  persons,  and  imposes  upon 
them  restrictions  from  which  others  similarly  situated  are  exempt, 
(la  r«  Morgan,  2B0.) 

SUBROGATION. 

1.  SUBROGATION.— A  DEVISEE  of  real  property  te  substituted 
to  all  of  the  rights  of  the  devisor  In  connection  therewith,  includ- 
ing the  right  of  subrogation  to  a  vendor's  Hen,  upon  the  payment 
of  a  debt  to  which  the  devised  property  was  subject.  (Darrow  ▼. 
SummerhUl,  833.) 
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2.  SUBROGATION— LIMITATION  OF  ACTIONS.-The  right  of 
Bnbrogation  to  securities  lield  by  auotlier  arises  upon  an  implied 
contract  whicli  is  not  evidenced  by  writing,  and  is  subject  to  tlie 
bar  oi  two  years'  limitation.    (Darrow  v.  Summerhill,  SSS.) 

3.  SUBROGATION  —  LIMITATION  OF  ACTIONS.— EQUITY 
will  not  suspend  the  statute  of  limitations  in  favor  of  one  who 
seeks  to  enforce  his  right  of  subrogation  to  a  vendor's  lien;  an  ac- 
tion to  enforce  such  right  must  be  brought  within  the  statutory 
period.    (Darrow  t.  Summerhill,  833.) 

See  Suretyship. 

•UBSGRIBING  WITNESSEJSt 
See  WiUs,  6;  Witnesses,  18. 

SUMMONS. 
See  Process. 

SURETYSHIP. 

1.  SURETYSHIP— SUBROGATION-DEIBT  ASSUMING  DIF- 
FERENT FORM.— A  surety  upon  a  bond  given  to  enjoin  the  en- 
forcement of  A  judgment  based  on  a  vendor's  Hen  note,  is  entitled 
to  subrogation  to  the  vendor's  lien  upon  the  land  if  he  is  compelled 
to  pay  the  judgment,  since  the  lien  follows  the  debt,  and  the  money 
secured  by  the  injunction  bond  was  part  of  the  debt  contracted  in 
the  purchase  of  the  land,  although  it  had  assumed  a  different  form. 
(Darrow  v.  Summerhill,  833.) 

2.  SURETYSHIP  — SUBROGATION  — RIGHT  OF  SURETY  S 
GRANTEE.— If  a  surety,  who  has  the  right  of  subrogation  to  a 
vendor's  lien  upon  land,  conveys  his  land  to  another  upon  condi- 
tion that  such  grantee  will  pay  his  debts,  the  grantee  stands  in 
the  same  position  as  his  grantor  with  reference  to  the  debt  secured, 
and  has  the  same  right  of  subrogation  to  the  vendor's  lien  as  his 
grantor  had.    (Darrow  v.  Summerhill,  833.) 

3.  SURETYSHIP— RELEASE  OF  SURETY.— If  the  principal 
after  the  debt  is  due,  duly  tenders  payment,  and  the  creditor  refuses 
to  receive  it,  the  surety  is  discharged.    (Hull  v.  Chapel,  66ft.) 

See  Bonds;  Officers. 

TAXES. 

1.  TAXATION  OF  RAILROAD  PROPERTY  TO  PAT  RAIL- 
ROAD BONDS.— If,  under  the  law  in  force  at  the  time  that  a  rail- 
road is  built,  and  when  a  county  Issues  Its  bonds  to  be  exchanged 
for  stock  subscribed  by  the  county  in  such  railroad  company,  the 
property  of  the  company  in  the  county  is  liable  for  taxfition  to  pay 
the  principal  and  interest  on  such  bonds,  it  remains  thus  liable  al- 
though such  bonds  are  refunded  and  reissued  for  the  same  debt 
after  the  railroad  property  has  changed  hands  and  passed  to  a  new 
owner,  and  althonffh  the  law  may  have  been  changed  since  the  Issue 
of  the  old,  and  before  the  issue  of  the  new,  bonds.  (State  v.  Keolvuk 
etc.  R.  R.  Co.,  704.) 

2.  TAXATION— "ALL  PROPERTY."— If  words  of  general  de^ 
scription  are  used  In  reference  to  taxation,  such  as  the  words  "all 
property,"  they  include  all  kinds  of  property  not  expressly  or  by 
necessary  Implication  excepted.  (State  v.  Keokuk  etc.  R.  R.  Co., 
704.) 
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8.  TAXATION  OP  RAILROAD  PROPERTY  TO  PAT  RAIL- 
ROAD BONDS.— If  a  statute  provides  that  a  county  subscribing  for 
stock  in  a  railroad  company  shall  become  entitled  to  all  privileges 
granted  and  subject  to  all  liabilities  Imposed  by  the  statute  or  the 
company's  charter,  and  that  It  Is  authorized  to  levy  a  tax  on  all 
property  legally  taxable  for  county  purposes  to  raise  funds  to  pay 
such  subscription,  and  that  taxpayers  who  shall  have  paid  assess- 
ments for  such  subscription  shall  be  entitled  to  a  transfer  of  the 
county's  stock  equal  to  their  assessment,  the  property  of  the  rail- 
road company  lying  in  the  county,  and  whose  road  is  constructed 
while  such  statute  is  in  force,  is  subject  to  taxation  to  pay  county 
bonds  issued  to  pny  the  county's  subscription  for  such  railroad 
stock.    (State  r.  Keokuk  etc.  R.  R.  Co.,  704.) 

4.  TAXATION— PAYMENT  OF  TAXES  UNDER  PROTEST- 
ACTION  TO  RECOVER.— If  a  state  officer,  acting  under  authority 
of  a  statute,  received  taxes  paid  to  him  under  duress  and  protest, 
an  action  may  be  maintained  against  him  to  recover  the  amount 
thus  paid,  provided  the  statute  is  void,  although  he  has  placed  the 
money  to  the  credit  of  the  state.  (Scottish  etc.  Ina.  Co.  v.  Herrlott, 
548.) 

Ob  CORPORATIONS,  FOREIGN— TAX  ON  BUSINESS.— A  stat- 
ute requiring  all  foreign  insurance  companies  to  pay  to  the  state 
a  certain  percentage  of  premiums  received  on  business  done  in  the 
state,  as  a  condition  of  their  doing  business  therein.  Is  a  tax  on 
business,  and  not  on  property,  and  therefore  not  in  violation  of  a 
constitutional  provision  that  the  property  of  corporations  shall  be 
subject  to  taxation  In  like  manner  as  that  of  Individuals.  (Scottish 
etc.  Ins.  Co.  v.  Herriott,  548.) 

6.  CORPORATIONS,  FOREIGN— TAX  ON  BUSINESS.-There 
Is  no  constitutional  provision,  either  federal  or  state,  that  taxes 
Imposed  on  the  business  of  foreign  corporations,  as  a  condition  of 
their  doing  business  within  the  state,  sh.all  be  uniform.  It  Is 
permissible  for  the  state  to  exact  a  license  fee,  and  also  impose  a 
tax  on  the  business  done.    (Scottish  etc.  Ins.  Co.  v.  Herriott,  548.) 

7.  CONSTITUTIONAL  L.\W  —  TAXATION.— "AN  ACT  TO 
REGULATE  BUSINESS  AND  TRADE  In  cities."  which  Imposes  a 
direct  tax  upon  department  stores  as  a  license,  and  which  provides 
that  two-thirds  of  the  tax  shall  be  paid  Into  tlie  city  treasury.  Is 
violative  of  a  constitution.nl  provision  whioli  dorlares  that  the  leg- 
islature shall  not  impose  taxes  on  cities  or  other  municipal  corpo- 
rations, or  upon  the  Inhabitants  or  property  thereof,  for  city  or  other 
municipal  purposes,  but  may,  "by  geiiorni  laws,  vest  in  the  corporate 
authorities  the  power  to  assess  and  collect  taxes  for  such  purposes," 
since  It  undeilakes  to  impose  a  diroot  tax  upon  a  business  occupa- 
tion for  city  purposes.     (State  ex  rel.  Wyatt  v.  Ashbrook,  7G5.) 

8.  CONSTITUTION.VL  L.\W-TAXATION-POWER  OF  LEG- 
ISLATURE.—Under  a  consiliutlonai  provision  which  declares  that 
the  legislature  shall  not  impose  taxes  upon  cities  or  upon  the  inhab- 
Hants  or  property  tlieroof  for  city  purposes,  the  legislature  can- 
not Itself,  or  through  tlie  agency  of  commissioners,  any  more  Im- 
pose a  tax  directly  upon  an  occupation  or  business  In  cities  for 
city  purposes,  than  it  can  directly  impose  taxes  upon  city  property 
for  city  purposes.     (State  ex  rel.  Wyatt  v.  Ashbrook.  765.) 

9.  CONSTITUTION.\L  LAW-GIVING  AWAY  TAXBS.-If  a 
tax  imposed  by  a  statute  is  a  state  tax,  the  legi.sinture  has  no  au- 
thority to  give  or  remit  any  part  of  It  to  a  city.  (State  ex  rel.  Wyatt 
V.  Aslibrook,  7(Ki.) 

10.  CONSTITUTIONAL  LAW-DELEGATING  TAXING  POW- 
EU  TO  COM.M1SSIONEK.— An  undetermined  tax  is  in  law  no  tax; 
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hence  an  act  whfch  empowers  a  commissioner  to  fix  a  license  tax 
anywhere  between  a  minimum  and  maximum  amount,  such  fee  to 
be  uniform  in  each  city,  is  unconstitutional,  as  being  a  delegation 
to  such  commissioner  of  the  power  to  fix  the  amount  of  the  tax. 
(State  ex  rel.  Wyatt  v.  Ashbrook,  765.) 

11.  CONSTITUTIONAL  LAW  — UNIFORM  TAXATION— DE- 
PARTMENT STORES.— Under  a  constitutional  provision  that  taxes 
"shall  be  uniform  upon  the  same  class  of  subjects,"  an  act  which 
Imposes  upon  merchants  conducting  department  stores  in  cities  of 
fifty  thousand  inhabitants  or  more  a  tax,  the  amount  of  which,  be- 
tween certain  limits,  is  fixed  by  a  different  commissioner  for  each 
city,  is  unconstitutional,  since  all  merchants  of  that  class  are  not 
necessarily  subject  to  the  same  unifMTn  rate  of  taxation.  (State  ex 
rel.  Wyatt  v.  Ashbrook,  765.) 

See  Licenses;  Municipal  Corporations,  4-14. 

TELEGRAPH  COMPANIES. 

1.  TELEGRAPH   COMPANIES  —  RULES  —  PRESENTATION 

OF  CLAIM.— A  rule  of  a  telegraph  company,  requiring  all  mes- 
sages received  by  it  to  be  sent  on  one  of  its  blanks  containing  a 
condition  that  the  company  will  not  be  liable  for  damages  or  penal- 
ties  in  any  case  where  the  claim  is  not  presented  In  writing  within 
sixty  days  after  the  message  is  filed  with  the  company  for  trans- 
mission, is  a  reasonable  one.,  binding  on  the  sender  of  the  message, 
and  does  not  limit  the  company's  liability  for  negligence.  (Harris 
V.  Western  Union  Teh  Co.,  70.) 

2.  TELEGRAPH  COMPANIES— NOTICE  OP  RULES.— A  plea 
to  a  complaint  against  a  telegraph  company,  averring  that  a  mes- 
sage received  for  transmission  was  written  on  one  of  the  com- 
pany's blanks,  upon  which  the  requirement  for  notice  of  damages 
within  sixty  days  was  printed,  and  was  sent  subject  to  the  con- 
tract expressed  thereon,  of  which  this  requirement  was  a  part,  is 
the  equivalent  of  an  averment  of  notice  of  the  rule  on  plaintiff's 
part.     (Harris  v.  Western  Union  Tel.  Co.,  70.) 

3.  TELEGRAPH  COMPANIES— RULES— WANT  OF  NOTICE 
TO  SENDER— NEGLIGENCE.— If  an  agent  of  a  telegraph  company 
receives  a  message  for  transmission,  written  on  a  plain  piece  of 
paper,  and,  without  calling  the  attention  of  the  sender  to  the  regu- 
lations printed  on  the  blanks  of  the  company,  pastes  the  message 
on  one  of  such  blanks,  he  acts  as  the  agent  of  the  company  alone, 
and  the  sender  is  not  bound  by  the  regulations  printed  on  the 
blanks,  of  which  he  had  no  notice,  and  he  may  recover  for  the  neg- 
ligence of  the  company  in  the  transmission  of  the  message.  (Harris 
V.  Western  Union  Tel.  Co.,  70.) 

4.  TELEGRAPH  COMPANIES— LIABILITY  FOR  DELAY.— 
A  telegraph  company,  upon  the  receipt  of  a  message  and  the  sum 
demanded  therefor,  undertakes,  notwithstanding  any  stipulations 
in  its  blanks,  to  transmit  the  message  with  reasonable  care  and  dis- 
patch, and  to  deliver  it  to  the  person  addressed  without  neglect  or 
unnecessary  delay.  For  a  failure  to  so  deliver  it  the  company  is 
liable  in  damages.    (Barnes  v.  Western  Union  Tel.  Co.,  791.) 

5.  TELEGRAPH  COMPANIES  —  LIABILITY  FOR  UNRE- 
PEATED  MESSAGE.— A  contract  contained  in  a  telegraphic  blank 
stipulating  that  the  company  shall  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission  or  delivery,  or  for  nondelivery  of  an  un- 
i-epeated  message,  does  not  exonerate  the  company  from  liability 
for  negligent  delay  in  the  delivery  of  an  unrepealed  message  re- 
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celTed  and  correctly  transcribed  at  the  terminal  or  delivery  office. 
(Barnes  v.  Western  Union  Tel.  Co.,  791.) 

e.  NDGLIGBNCB— PROXIMATE  OAUSB.— Unreasonable  delay 
In  the  delivery  of  a  telegraphic  message  is  not  the  proximate  cause 
of  an  Injury  caused  by  being  run  over  by  rail-cars,  due  to  the  In- 
jured party's  negligence.    (Barnes  ▼.  Western  Union  Tel.  Co.,  791.) 

7.  TELEGRAPH  AND  TELEPHONE  COMPANIES  —  EMI- 
NENT DOMAIN. — A  statute  wliich  confers  upon  telegraph  com- 
panies the  right  of  eminent  domain  In  condemnation  proceedings 
.iapplies  to  telephone  companies,  and  authorizes  a  like  procedure  by 

telephone  companies.     (San  Antonio  etc.  Ry.  Co.  v.  Sonthwestem 
TeL  etc.  Co.,  884.) 

8.  TELEGRAPH  AND  TELEPHONE  COMPANIES  —  TELE- 
GRAPH INCLUDES  TELEPHONE.— The  phrases  "magnetic  tele- 
graph lines'*  and  "any  telegraph  lines,"  found  In  a  statute,  are 
broad  enough  to  Include  the  "telephone."  which  is  merely  another 
method  of  communication  by  means  of  electricity.  (San  Antonio 
etc.  Ry.  Co.  v.  Southwestern  Tel.  etc.  Co.,  884.) 

9.  TELEGRAPH  AND  TELEPHONE  COMPANIES  —  TELE- 
GRAPH INCLUDES  TELEPHONE-CHANGE  IN  STATUTE.— 
Although  at  the  time  a  statute  was  passed  relating  to  the  "tele- 
graph" the  "telephone"  was  not  In  the  contemplation  of  the  legis- 
latui-e,  because  of  Its  not  being  generally  known,  a  subsequent  act 
authorizing  the  creation  of  a  corporation  "for  the  construction  and 
maintenance  of  a  telegraph  and  telephone  line"  Is  a  recognition  of 
their  substantial  identity  as  a  method  of  communication  by  means 
of  electricity.  (San  Antonio  etc.  Ry.  Co.  t.  Southwestern  TeL  etc 
Co.,  884.) 

10.  DAMAGETS  —  MENTAL  ANXIETY  —  FAILURE  TO  DE- 
LIVER TELEGRAM.- A  person  is  not  entitled  to  recover  damages 
on  account  of  the  failure  of  a  telegraph  company  to  transmit  and 
deliver  a  message,  whereby  his  existing  mental  anxiety  for  his  fam- 
ily Is  proloujied.    (Western  Union  Tel.  C!o.  v.  GifQn,  868.) 

TELEPHONE. 
See  Telegraph  (Companies,  7-€^ 

TORT& 
Bee  Costs,  4. 

TREATY  RIGHTS. 
See  Corporations,  14. 

TRESPASSERS, 
flee  Master  and  Servant.  16;  Ballroadt,  !•%, 

TRIAl* 

TRIAL-SUBMISSION  OF  ISSUES.— Under  a  statute  antbor- 
Izing  the  court  to  instruct  the  jury  "to  find  upon  particular  ques- 
tions of  fact  to  be  stated  in  writing,"  If  the  jury  render  a  general 
verdict,  the  court  is  not  required  to  thus  submit  all  the  issues.  It  is 
a  matter  resting  In  its  discretion.  (George  v.  Los  Angeles  Ry.  Co., 
184.) 

See  Instnictiona. 
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TRUSTEE'S  SALE. 
See  Auction. 

VENDOR  AND  PURCHASBB. 

1.  VENDOR  AND  PURCHASER  —  FORECLOSURE  OP 
VENDOR'S  LIEN— RIGHTS  OF  PURCHASER.— Where  a  vendor 
of  real  property,  who  retains  the  superior  title  to  the  land,  sells  the 
land  upon  foreclosure  of  his  vendor's  lien,  the  purchaser  becomes 
the  owner  of  the  legal  title  and  the  debt  for  the  purchase  money, 
by  subrogation,  with  the  same  rights  as  the  vendor  as  against  pur- 
chasers of  the  vendee,  who  had  not  been  made  parties  to  the  fore- 
closure suit     (Thompson   v.   Robinson,   843.) 

2.  VENDOR  AND  PURCHASER— FORECLOSURE  OF  VEN- 
DOR'S LIEN— RIGHTS  OF  PRIOR  PURCHASER  FROM  VENDEE. 
The  foreclosure  of  a  vendor's  lien  does  not  affect  the  rights  of  prior 
purchasers  from  the  vendee,  who  are  not  parties  to  the  suit,  and 
they  may  perfect  their  title  by  paying  to  the  purchaser  at  the  fore- 
closure sale  the  purchase  money  paid  by  her.  (Thompson  v.  Robin- 
son, 843.) 

3.  VENDOR  AND  PURCHASBRr-DEFAULT  IN  PAYMENT- 
RIGHT  OF  PURCHASER  AT  FORECLOSURE.— The  owner  of  the 
superior  title  to  land  and  the  debt  for  the  purchase  money,  ac- 
quired at  a  sale  upon  foreclosure  of  the  vendor's  lien,  may  dis- 
affirm the  original  contract  of  sale,  as  against  purchasers  from  the 
vendee  who  are  in  default  of  payment  for  fifteen  years,  though  not 
parties  to  the  foreclosure  suit,  and  convey  to  another,  if  the  circum- 
stances do  not  make  It  Inequitable  to  do  so.  (Thompson  r.  Robin- 
son, 843.) 

4.  VENDOR  AND  PURCHASER— DISAFFIRMANCE  OF  CON- 
TRACT WITHOUT  NOTICE.— A  vendor  who  has  waived  a  failure 
by  his  vendee  to  perform  his  contract  is  generally  required  to  give 
notice  to  the  vendee,  demanding  performance  within  a  given  time, 
before  he  can  disaffirm  his  contract  and  resume  possession  and 
ownership  of  the  land;  but  where  the  vendee  and  his  heirs  have 
failed  to  pay  the  Interest  or  any  part  of  the  principal  for  thirty- 
two  years,  and  for  twenty-four  years  his  widow  and  heirs  have 
resided  outside  the  state,  so  that  there  was  no  opportunity  to  give 
notice  to  them,  no  notice  to  perform  is  required  before  the  vendor 
can  abandon  his  contnact.    (Thompson  v.  Robinson,  843.) 

5.  VENDOR  AND  PURCHASER— DEFAULT  OF  VENDEE— 
WAIVER.— The  foreclosure  of  a  vendor's  lien  constitutes  a  waiver 
of  the  vendor's  right  to  rescind  the  contract  of  sale  for  a  prior 
failure  to  perform  the  contract,  but  it  does  not  relieve  the  vendee, 
or  purchasers  from  him  who  were  not  parties  to  the  foreclosure 
suit,  from  the  obligation  thereafter  to  perform  the  contract  within 
a  reasonable  time;  hence  a  failure  to  offer  to  perform  for  more  than 
fifteen  years  gives  the  vendor  the  right  to  abandon  the  contract 
without  notice  to  the  purchasers  and  to  convey  the  land  as  his  own. 
(Thompson  v.  Robinson,  843.) 

-  6.  VENDOR  AND  PURCHASER— INNOCENT  PURCHASER— 
PLEADING.- A  cross-complaint  which  seeks  to  avoid  a  conveyance 
on  the  ground  that  the  purchaser  had  notice  of  the  equitable  title 
of  the  cross-complainant  is  insufficient  as  against  a  general  demurrer, 
where  It  fails  to  allege  that  the  purchase  was  from  the  fraudulent 
grantor  or  from  a  subsequent  grantee  charged  with  notice,  because 
If  the  purchaser  took  title  from  a  grantee  who  was  an  innocent  pur- 
chaser, such  title  would  be  unaCfectf>d  by  any  notice  which  the  last 
purchaser  might  have.    (Moore  r.  Allen,  255.) 
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T.  STATUTE  OP  FRAUDS— ESTOPPEL  TO  ASSERT.— Al- 
though under  a  contract  for  the  sale  of  land,  it  is  the  duty  of  one 
of  the  parties  to  remove  the  uncertainty  of  description  of  the  sub- 
ject matter  by  designating  the  specific  lands  to  which  It  is  to  ap- 
ply, he  is  not  thereby  estopped  to  deny  the  validity  of  the  contract 
under  the  statute  of  frauds.  (Alabama  Mineral  iknd  Co.  t.  Jack* 
son,  4&) 

8.  STATUTE  OF  FRAUDS.— AN  AGREEMENT  TO  MAKE  A 
CONTRACT  for  the  sale  of  lands  must  Itself  comply  with  the  stat- 
ute of  frauds  In  all  essential  respects.  Including  a  description  of 
the  land.  Otherwise,  the  agreement  is  void,  and  cannot  support 
either  a  bill  for  specific  performance,  or  an  action  for  damages. 
(Alabama  Mineral  Land  Co.  v.  Jackson,  46.) 

9.  STATUTE  OF  FRAUDS-CONTRACT  TO  PURCHASE 
TIMBER.— A  written  agreement  by  which  one  undertalies  to  sell 
and  another  to  purchase  the  timber  on  a  certain  number  of  acres 
of  land,  to  be  selected  by  the  purchaser,  amounts  to  an  agreement 
to  make  a  contract  for  the  sale  of  the  land,  and  is.  until  such  selec- 
tion is  made  in  writing,  void  under  the  statute  of  frauds.  (Alabama 
Mineral  Land  Co.  v.  Jackson,  46.) 

VENDOR'S  LIEN. 
Bee  Vendor  and  Purchaser,  1. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  1,  2. 

WATERS  AND  WATERCOURSES. 

1.  WATERS  —  PRIOR  APPROPRIATION.  —  LOWER  RIPA- 
RIAN PROPRIETORS  cannot  acquire  the  right  to  all  the  water 
of  a  creek,  by  prior  appropriation,  as  against  an  upper  riparian 
owner  whose  rights  attached  long  before  they  made  their  appropria- 
tion.   (Bathgate  t.  Irvine,  168.) 

2.  WATERS  —  PRESCRIPTION.— LOWER  RIPARIAN  PRO- 
PRIETORS cannot  acquire  the  right  to  all  the  water  of  a  creek  by 
taking  it  out  at  a  point  on  their  own  land  and  using  it  only  as  the 
upper  riparian  proprietor  permits  it  to  pass  down  through  his  land 
to  the  lower  owners,  for  such  use  by  the  latter  is  not  adverse  in 
the  sense  required  to  give  a  right  by  prescription.  (Bathgate  r. 
Irvine,  158.) 

3.  WATERS— RIGHT  TO  DIVERT  BEYOND  WATERSHED. 
Land  situated  beyond  the  natural  watershed  of  a  stream  is  not 
riparian,  although  it  Is  part  of  a  contiguous  tract,  some  of  which 
is  riparian,  and  riparian  rights  cannot  extend  beyond  the  water- 
shed of  the  stream.  Hence,  the  owner  of  such  land  cannot,  under 
the  sole  claim  of  riparian  right,  take  the  water  beyond  such  water- 
shed, for  any  purpose,  to  the  Injury  of  another  riparian  owner. 
(Bathgate  r.  Irvine,  158.) 

•  4.  WATERS  —  DIVERSION  —  RETURN  OF.— Water  diverted 
from  a  stream  by  an  upper  riparian  owner  must  be  returned  at  the 
upper  boundary  line  or  above  the  land  of  a  lower  riparian  owner. 
(Bathgate  t.  Irvine,  168.) 

5.  WATERS  — KNOWLEDGE  OF  DIVER.^'ION  —  ACQUIES- 
CENCE:— ADVERSE  USE— ESTOPPKI..— .\n  upper  riparian  pro- 
prietor's knowledge  that  lower  ripnrian  inofniMtors  are  n.iing  water 
taken  out  of  a  stream  below  him,  and  claim  the  right  to  use  it. 
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Is  not  erldence  of  acquiescence  on  the  part  of  the  upper  owner; 
nor  does  it,  as  against  him.  establish  adverse  use,  or  constitute 
matter  of  estoppel.    (Bathgate  v.  Irvine,  158.) 

6.  WATERS  —  APPORTIONMENT  —  EXCLUSION  OF  EVI- 
DENCE—WHEN NOT  PREJUDICIAL.— In  an  action  between  ri- 
parian owners  to  quiet  title,  the  exclusion  of  evidence  that  the 
plaintiffs,  the  lower  owners,  had  acquired  by  prescription  all  the 
riparian  rights  of  all  the  riparian  owners  below  them  is  not  preju- 
dicial error,  where  these  owners  were  not  parties  to  the  suit,  and 
the  evidence  was  Insufflciont.  as  a  whole,  to  enable  the  court  to 
apportion  the  water,    (Bathgate  v.  Irvine,  158.) 

7.  WATERS-SUIT  BETWEEN  RIPARIAN  OWNERS— AP- 
PORTIONMENT.—In  an  action  between  riparian  owners,  the  court, 
where  it  is  unable,  under  the  evidence,  to  apportion  the  water, 
may  render  judgment  upon  the  rights  of  the  parties,  as  riparian 
owners,  with  leave  therein  to  any  party  to  the  suit  to  bring  an- 
other action  at  any  time  to  determine  each  party's  proportionate 
part    (Bathgate  ▼.  Irvine,  158.) 

8.  WATERS  —  RIPARIAN  PHOPRIETORS  —  ACTION  BE- 
TWEEN—IMMATERIAL EVIDENCE.— In  a  contest  between  ripa- 
rian proprietors  over  the  water  of  a  stream,  evidence  which  can 
add  nothing  to  the  plaintiff's  right,  as  against  the  defendant,  to 
divert  the  water  is  properly  excluded  as  ImmateriaL  (Bathgate  ▼. 
Irvine,  158.) 

9.  WATERS  —  NONUSER— STRENGTHENING  TITLE  BY.— 
The  nonuser  of  water  by  an  upper  riparian  owner  of  land  cannot 
be  invoked  to  strengthen  the  claim  of  appropriation  or  prescrip- 
tion by  a  lower  riparian  owner,  where  the  rights  of  the  former 
attached  first,  and  where  the  latter  has  used  the  water  only  as  the 
former  permitted  It  to  pass  to  the  lower  owner.  (Bathgate  t. 
Irvine,  158.) 

10.  WATERS— WHEN  FACTS  ASSUMED  MAT  BE  TREATED 
AS  ISSUES.— If,  in  an  action  brought  by  lower  riparian  propri- 
etors against  an  upper  owner  to  determine  water  rights,  there  is 
some  question  as  to  whether  or  not  the  defendant  had  parted  with 
his  title,  but  It  is  assumed  that  he  was  owner  of  the  land  when 
the  action  was  brought,  and  the  plaintiffs  and  defendant  submit 
evidence  on  that  assumption,  the  trial  court  is  justified  in  treating 
the  ownership  of  the  land  and  the  water  rights  of  the  respective 
parties  as  Issues  in  the  case.    (Bathgate  T.  Irvine,  158.) 

11.  ISIUNICIPAL  CORPORATION— POLLUTION  OF  STREAM 
^NUISANCE— LIABILITY  FOR.— If  a  municipal  corporation 
creates  a  nuisance  on  the  land  of  a  lower  riparian  proprietor  by  dis- 
charging its  sewage,  consisting  of  surface  water  and  house  sew- 
age, into  a  stream,  it  is  liable  therefor,  although  others  contributed 
to  it    (Watson  v.  New  Milford,  345.) 

12.  MUNICIPAL  CORPORATIONS-POLLUTION  OF  STREAM 
—DAMAGES.— A  municipal  corporation  is  liable  to  a  lower  ri- 
parian proprietor  for  a  nuisance  created  upon  his  land  by  the 
discharge  of  the  city  sewage  into  a  stream,  and  the  fact  that  such 
proprietor  suffers  no  personal  inconvenience  from  the  nuisance  be- 
cause he  does  not  reside  in  the  community  is  immaterial  except 
on  the  question  of  damages.  He  is  entitled  to  nominal  damages  at 
least,  although  he  never  visits  his  lands,  and  its  rental  or  selling 
value  remains  unimpaired.     (Watson  v.  New  Milford,  345.) 

13.  WATERS  AND  WATERCOURSES  —  POLLUTION  —  LI- 
CENSE.—Although  a  riparian  owner  may  have  previously  fouled 
the  sti'eam  to  the  injury  of  those  below  him,  this  does  not  consti- 
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tute  a  license  to  those  above  him  to  pollute  the  stream  !n  a  similar 
manner.    (Watson  v.  New  Milford,  345.) 

14.  MUNICIPAL  CORPORATIONS— POLLUTION  OF  STREAM 
—DAMAGES.— If  a  city  creates  a  nuisance  upon  the  land  of  a 
lower  proprietor  by  tlie  discharge  of  its  sewage  into  the  stream, 
the  fact  that  the  water  remains  potable  by  cattle  and  inhabitable 
by  fish  is  immaterial  except  in  mitigation  of  damages.  (Watson  v. 
New  Milford,  345.) 

15.  WATERS  AND  WATERCOURSES  —  POLLUTION  BY 
MUNICIPAL  CORPORATION— The  mere  granting  of  authority 
to  a  city  to  construct,  for  the  convenience  and  benefit  of  its  inhabitr 
ants,  sewei-s  adapted  to  carry  off  refuse  matter  to  some  neighboring 
stream,  does  not  necessarily  make  such  use  of  the  sewers  a  gov- 
ernmental use  so  as  to  exempt  the  city  from  liability  to  lower 
riparian  proprietors  injured  by  such  sewage.  (Piatt  v.  Waterbury, 
335.) 

16.  WATERS  AND  WATERCOURSES— POLLUTION  BY  MU- 
NICIPAL C0KP0RAT10^S.— The  right  of  a  city  to  pour  into  a 
river  surface  drainage  does  not  include  the  right  to  mix  with  that 
drainage  fllthy  and  noxious  substances  in  such  quantities  that  the 
river  cannot  dilute  them  nor  safely  carry  them  off  without  injury 
to  the  property  of  others.  The  latter  act  is,  in  effect,  an  appropri- 
tion  of  the  bod  of  the  river  as  an  open  sewer  to  carry  such  sub- 
stances to  the  property  of  the  lower  proprietor,  and  is  an  invasion 
of  his  property  rights.  When  done  for  a  public  pui"pose  this  may 
become  jucitiflable,  but  only  upon  payment  of  compensation  for  the 
property  thus  talien.    (Piatt  v.  Waterbury,  335.) 

17.  WATERS  AND  WATERCOURSES— POLLUTION  BY  CITY 
—RIPARIAN  RIGHTS.— If  a  city  maintains  a  nuisance  by  discharg- 
ing its  accumulated  filth  and  sewage  in  a  stream  to  the  injury  of  a 
lower  proprietor,  the  fact  that  he  also  owns  property  in  such  city 
does  not  show  siich  contribution  to  tbe  injury  of  his  lower  land,  as 
to  deprive  him  of  equitable  relief.    (Piatt  v.  Waterbury,  335.) 

18.  WATERS  AND  WATERCOURSES— POLLUTION.— MUNIC- 
IPAL CORPORATIONS  CANNOT  ACQUIRE  BY  PRESCRIP- 
TION any  right  to  maintain  a  nuisance,  consisting  in  the  pollution 
of  a  stream,  to  the  necessary  injury  of  the  health  and  property  of 
another.    (Piatt  v.  Waterbury,  336.) 

19.  WATERS  AND  WATERCOURSES-RIPARIAN  RIGHTS.— 
Whether  or  not  the  use  of  a  river  by  a  riparian  proprietor  Is  a 
reasonable  use  'n  view  of  the  rights  of  other  riparian  proprietors 
depends  largely  on  the  circumstances  of  each  case,  and  is  essen- 
tially a  question  of  fact    (Piatt  v.  Waterbury,  835.) 

20.  WATERS  AND  WATERCOURSES  —  POLLUTION  —  NUI- 
8ANCE.— Tbe  use  of  a  stream  for  drainage  may,  under  some  cir- 
cumstances, be  reasonable,  although  the  water  is  thereby  rendered 
nnflt  for  its  primary  nse,  but  the  concentration  of  the  filth  ac- 
cumulated by  one  proprietor,  whether  an  individual  or  a  municipal 
corporation,  and  Its  discharge  into  the  stream  In  such  quantities 
that  It  Is  necesparily  carried  to  the  premises  of  anotlier,  where  it 
produces  a  nuisance  dangerous  to  his  health  and  destructive  of  the 
value  of  his  property,  is  unreasonable  snd  creates  liability.  (Piatt 
▼.  Waterbury.  336.) 

See  Statutes,  S. 

WILLS. 

1.  WILT.S— CONSTRUCTION— CHILDRBN.-A  ^ft  made  by 
will,  to  take  effect  upon  the  termination  of  a  life  estate,  of  a  specl- 
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fled  sum  to  each  of  the  children  of  a  certain  daughter  of  the  tes- 
tator, Includes  not  only  her  children  in  being  at  the  death  of  the 
testator,  but  also  those  born  or  in  ventre  sa  mere  prior  to  the  death 
of  the  life  tenant.    (McLain  v.  Howald,  597.) 

2.  WILLS  —  TESTAMENTARY  CAPACITY  —  SUFFERING 
FROM  ACUTE  PAIN.— The  circumstance  that  a  testator,  at  the 
time  of  executing  his  will,  is  suffering  from  acute  pain,  does  not 
take  away  his  testamentary  capacity.     (Stevens  v.  Leonard,  446.) 

3.  WILLS— UNDUE  INFLUENCE— EVIDENCE.— Upon  the  con- 
test  of  a  will,  where  the  plaintiff  claims  that  an  unfriendly  feeling 
by  the  testator  for  the  latter's  brother  was  merely  the  result  of 
an  insane  delusion,  the  actual  state  of  their  relations  may  be 
shown.  Hence,  evidence  is  admissible,  on  the  part  of  defend- 
ants, to  prove  that  the  brother  had  publicly  declared  to  a  crowd  on 
one  occasion  that  the  testator  had,  in  his  lifetime,  improved  every 
opportunity  to  take  advantage  of  his  brothers,  and  had  robbed 
them:  and  such  evidence  may  be  admitted  without  a  preliminary 
showing  that  the  testator  had  knowledge  of  the  accusations  before 
his  will  was  made.     (Stevens  v.  Leonard,  446.) 

4.  WILLS— UNDUE  INFLUENCE- WITHDRAWING  QUES- 
TION  OF  FROM  JURY.— On  the  trial  of  an  action  to  contest  a 
will  on  the  ground  that  the  testator  was  of  unsound  mind,  and 
also  for  undue  Influence  in  the  execution  of  the  will,  it  is  not  error 
for  the  court,  by  a  proper  instruction,  to  withdraw  from  the  Jury 
the  question  of  undue  influence  where  there  is  no  evidence  that 
the  will  was  procured  by  undue  Influence.  (Stevens  v.  Leonard, 
446.) 

5.  WILLS  — UNDUE      INFLUENCE.  —  THE     IGNORING     OP 
NEEDY  RELATIVES    by  a  testator    is  of  itself  entitled  to  little 
weight  in  determining  whether  his   will  was  made  under  undue  . 
influence.    (Stevens  v.  Leonard,  446.) 

6.  WILLS— CONTRADICTION  BY  SUBSCRIBING  WITNESS 
—PROPER  INSTRUCTION.— It  is  a  familiar  rule  of  law  that  a 
person  who  attaches  his  name  as  a  witness  to  a  testamentary  in- 
strument impliedly  certifies  that  the  testator  is  of  sound  mind  and 
competent  to  make  a  will;  and  while  the  law  will  subsequently 
permit  him  to  testify  to  the  contrary,  because  the  truth,  if  such 
it  is,  should  be  learned,  yet  the  jury  trying  the  case  may  consider 
the  fact  of  such  implied  contradiction.  It  is  proper,  therefore,  to 
so  instruct  the  jury,  for  such  a  direction  does  not  usurp  their 
province  in  determining  a  question  of  fact,  or  in  passing  upon  the 
credibility  of  a  witness,    (Stevens  v.  Leonard,  446.) 

7.  WILLS— EXPERT  TESTIMONY— SANITY  OF  TESTATOR- 
STATEMENT  OF  FACT— EXPRESSION  OF  OPINION.— If  a 
physician,  shown  to  possess  the  necessary  qualifications  of  an  ex- 
pert, is,  upon  the  trial  of  an  action  to  contest  a  will  on  the  ground 
that  the  testator  was  of  unsound  mind,  asked  the  question  whether 
or  not  from  his  conversation  with  and  examination  of  the  testator 
at  the  time  the  will  was  made,  such  testator  "was  laboring  under 
an  insane  delusion  or  anything  of  that  kind,"  his  answer,  "No,  he 
was  not,"  is  not  objectionable  as  the  statement  of  a  fact,  and  not 
the  expression  of  an  opinion.    (Stevens  v.  Leonard,  446.) 

8.  WILLS— ALTERATION  OF,  BY  TESTATOR— PRESUMP- 
TION. — When  a  portion  of  a  will  is  canceled  or  erased  by  the  tes- 
tator himself,  the  presumption  is  that  it  was  done  with  a  view, 
and  for  the  purpose,  of  substituting  some  other  disposition  of  his 
property  in  place  of  that  which  is  canceled  or  erased:  and  this  pre- 
sumption is  just  as  strong  when  the  words  canceled  or  erased  are 
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wholly  illegible  as  where  they  can  still  be  read  by  an  expert  with 
the  aid  of  a  glass.    (Thomas  v.  Thomas,  639.) 

0.  WILLS-ALTERATION  OF.  BY  TESTATOR— FAILURE  OF 
NEW  DISPOSITION— EFFECT  OF.— If  a  povtiou  of  a  will  is  can- 
celed or  erased  by  tlie  testator  himself  with  a  view  to  a  new  dis- 
position of  the  property,  which  proposed  disposition  fails  for  want 
of  authentication,  the  presumption  in  favor  of  a  revocation  by  the 
cancellation  is  repelled,  and  tlie  instrument  will  staxul  as  originally 
framed,  so  far  as  it  is  practicable  to  ascertain  what  the  former 
words  were.    (Thomas  v.  Thomas,  639.) 

10.  WILLS— ALTERATION  OF— LEGIBILITY  AND  ILLEGI- 
BILITY—DISTINCTION.— There  seems  to  be  nothiug  in  the  stat- 
utes relating  to  the  execution  or  the  revocation  of  wills  which  re- 
quires any  distinction  to  be  made  between  a  cancellation  or  erasure 
which  renders  the  words  wholly  illegible,  and  a  cancellation  or  era- 
sure which  leaves  the  words  still  capable  of  beinj?  ascertained  from 
an  inspection  of  the  document.    (Thomas  v.  Thomas,  639.) 

11.  EVIDENCE- PROOF  OP  ALTERATION  IN  WILL  BY 
PAROL.— Parol  evidence  is  admissible  to  prove  what  canceled  or 
erased  words  In  a  will  were.     (Thomas  v.  Thomas,  639.) 

12.  WILLS— ALTERATION  OP,  BY  STRANGER,  AND  ITS 
EFFECT.— If  erasures  and  alterations  in  a  will  were  made  by  some 
third  party,  without  the  procurement  of  the  proponent,  they  do 
not  avoid  the  will,  either  In  whole  or  in  part,  but  it  may  be  proved 
and  established  as  executed.    (Thomas  v.  Thomas,  639.) 

13.  WILLS— ALTERATION  OF,  BY  PROPONENT,  AND  ITS 
EFFECT.— If  erasures  and  alterations  in  a  will  were  fraudulently 
made  by  its  proponent,  or  by  his  procurement,  the  provisions  of  the 
will  in  his  favor  are  thereby  avoided.    (Thomas  v.  Thomas,  639.) 

14.  WILLS— ALTERATION  OF,  WHILE  IN  TESTATOR'S  POS- 
SESSION—PRESUMPTION.— If  a  will  has  remained  in  the  posses- 
sion of  the  testator  from  the  date  of  its  execution  until  his  death, 
and  Is  then  found  amouir  liis  papers  with  erasures  or  alterations, 
the  presumption  is  that  they  were  made  by  himself.  (Thomas  v. 
Thomas,  639.) 

IB.  WILT^  — ALTERATION  OF  BENEFICIARY'S  NAMB 
AFTER  PUBLICATION— AD.MISSIUN  TO  PKOBATE.— If  a  will  is 
presented  for  probate,  but  it  conclusively  appears  that,  after  its 
publication,  the  name  of  a  beneficiary,  the  testator's  son  and  pro- 
ponent of  the  will,  was  erased  and  the  name  of  such  son's  wife 
inserted  In  place  thereof,  and  it  also  appears  that,  if  the  change 
was  made  by  the  testator  himself,  it  was  never  published  or  au- 
thenticated so  as  to  make  it  operative,  the  court  may  admit  the  will 
to  probate  with  the  name  of  the  wife  omitted  and  the  name  of  the 
son  restored,  wliere  it  is,  under  the  evidence.  Justified  in  finding 
that  the  erasure  and  alteration  wero  made  either  by  tlie  testator 
himself  or  by  a  stranger,  and  not  by  the  proponent.  (Thomas  r. 
Thomas,  639.) 

16.  ADOPTION-REVOCATION  OP  WILL.-Under  statutes  pro- 
viding tliat  all  riglits,  duties,  and  relations  between  the  parent  and 
child  by  adoption,  Including  the  right  of  inheritance,  shall  be  the 
same  as  exist  by  law  between  parent  and  child  by  lawful  birth, 
and  that  the  subsequent  birth  of  a  legitimate  child  to  the  testator 
before  his  death  shall  operate  as  a  revocation  of  his  will,  the  will 
of  a  testator  Is  revoked  by  his  vubsequent  adoption  of  ii  child. 
(Hilpira  T.  GlAude.  524.) 
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WITNESSED 

1.  WITNESSES.— THE  TESTIMONY  OF  A  DECEASED  wit- 
ness may  be  repeated  at  a  subsequent  ti-iaL  (Western  Assur.  Co. 
V.   McAlpin,   423.) 

2.  COSTS  —  EXPERT  WITNESSES  —  FEE'S  OF.— Witnesses 
called  by  a  party  as  experts  are  entitled  to  fees  for  daily  attend- 
ance and  for  mileage  as  witnesses,  but  they  are  not  entitled  to  fees 
as  experts,  or  to  be  paid  the  expense  of  making  surveys  or  pre- 
paring maps  for  such  party,  where  they  did  not  act  under  the 
direction  of  the  court.    (Bathgate  v.  Irvine,  158.) 

3.  WITNESSES  —  PHYSICIANS  —  PRIVILEGED  COMMUNI- 
CATIONS.—In  a  suit  by  a  husband  against  a  physician  for  mal- 
practice in  the  treatment  of  his  wife,  the  physician  may  testify  con- 
cerning any  information  wliich  he  may  have  acquired  while  at- 

.  tending  her  in  a  professional  capacity,  which  infoi-mation  was  nec- 
essary to  enable  him  to  properly  treat  her,  notwithstanding  a  stat- 
ute prohibits  such  disclosures  without  the  consent  of  the  patient, 
since  no  other  person  besides  himself  and  the  wife  knows  anything 
about  the  facts,  and  the  proof  of  such  facts  is  necessary  to  sus- 
tain his  defense.    (Cramer  v.  Hurt,  752.) 

4.  WITNESSES-HUSBAND  AND  WIFE.— In  a  suit  by  a  hus- 
band against  a  physician  for  malpractice  in  treating  his  wife,  the 
necessities  of  the  case  render  the  wife  a  competent  witness  in  favor 
of  her  husband,  where  the  facts  in  the  case  are  known  only  to  the 
physician  and  to  the  wife,  and  without  her  testimony  the  remedy 
afforded  the  husband  by  law  will  fail,  notwithstanding  tliat  at  com- 
mon law  a  married  woman  is  incompetent  to  testify  in  behalf  of 
ler  husband.    (Cramer  v.  Hurt,  752.) 

5.  WITNESSES— HUSBAND  AND  WIFE— PUBLIO  POLICY.— 
On  general  grounds  of  public  poJicy,  a  married  woman  is  a  compe- 
tent witness  for  her  husband,  in  a  suit  for  damages  by  him  against 
H.  physician  who  produces  an  abortion  upon  her  without  the  consent 
if  her  husband.    (Cramer  v.  Hurt,  752.) 

6.  WITNESSES— PHYSICIAN  AND  PATIENT— WAIVER  OF 
PRIVILEGE.— A  married  woman  who,  in  a  suit  by  her  husband 
alone  against  a  physician  for  malpractice  on  her,  is  called  by  her 
liusband  as  a  witness,  does  not  waive  the  protection  of  a  statute 
which  prohibits  her  physician  from  disclosing  any  information  ob- 
tained by  him  in  the  course  of  his  employment  without  her  consent. 
(Cramer  v.  Hurt,  752.) 

7.  WITNESSES— PHYSICIAN      AND      PATIENT— WAIVER.— 

The  bringing  of  a  suit  by  a  husband  against  a  physician  for  mal- 
practice on  his  wife  does  not  constitute  a  waiver  of  her  statutory 
protection  and  privilege  of  closing  the  physician's  mouth.  (Cramer 
▼.  Hurt,  752.) 

8.  CRIMINAL  LAW— EVIDENCE.— EXCLUSION  ON  CROSS- 
EXAMINATION  of  questions  bearing  on  the  motive  or  feeling  of 
a  witness  for  the  state  against  the  accused  is  not  prejudicial  error, 
where  these  matters  are  made  immaterial  by  the  admitted  conduct 

>of  the  accused.    (State  r.  Abley,  520.) 

9.  CRIMINAL  LAW  —  WITNESS  —  IMPEACHMENT  —  PRE- 
TIOUS  CRIME.— A  witness  for  the  prosecution  in  a  criminal  case 
cannot  be  compelled  to  state  whether,  at  some  previous  time,  b* 
tk&B  not  committed  a  crime.    (State  v.  Abley,  520.) 

10.  WITNESSES— WIFE  AGAINST  HUSBAND— CRIME  BY 
■HIM  AGAINST  HER  BEFORE  MARRIAGE.— Under  a  statute 
which  prohibits  the  examination  of  one  spouse  as  a  witness  against 
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tbe  other  without  his  or  her  consent,  trat  whtch  prohibition  does 

not  apply  to  a  criminal  proceeding  for  a  crime  committed  by  one 
against  the  other,  a  wife  is  not  a  competent  witness  against  her 
husband  In  a  prosecution  against  him  for  a  crime  committed  against 
her  before  they  were  married.    (State  v.  Frey,  660.) 

11.  EVIDENCE— INTERESTED  PARTY.— If  a  decedent  has  exe- 
cuted deeds  Intended  as  gifts,  a  witness  who  Is  interested  in  the 
property,  and  who  took  the  deeds  and  delivered  them  to  the 
grantees,  is  Incompetent  to  testify  to  any  directions  or  communi- 
cations made  by  the  deceased  at  tbe  time  that  the  witness  T^ 
celved  the  deeds.    (Furenee  t.  Eide,  545.) 

12.  EVIDENCES-INTERESTED  PARTY.— Parties  Interested  In 
the  subject  matter  In  litigation  are  not  prohibited  from  testifying 
to  facts  from  which  Inferences  may  be  drawn,  although  they  can- 
not testify  directly  to  the  facts  Inferred.    (Furenes  y.  Eide,  645.) 

13.  WITNESSES  ATTESTING— NOTICE  OF  CONTENTS  OF 
WRITING.— The  fact  that  a  person  signed  a  paper  as  an  attest- 
ing witness  does  not  as  matter  of  law.  Imply  knowledge  on  bit 
part  of  tbe  contents  thereof.    (Lapenta  ▼.  Lettlerl,  Sid) 

See  Evidence:  WUls.  6^  7. 

WRIT   OP  SEQrESTRATION. 
See  8eque»u-atioai 
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